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Kilkerran’s Decisions, Court of Session (Scotland), fol., 
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Knapp and Ombler’s Election Cases, 1 vol., 1834—1835 buy 

Knapp’ 8 Reports, sat Council, 3 vols., 18291836 - dts 

Knox’s Reports 

mire ai and Ward’ 8 “Reports of Rating Appeals, 1 vol., '1909— 
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Law Journal, Bankruptcy, 1832—1880_... 
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Law Journal, Common Pleas, 1831—187 

Law Journal, Chancery, jee cameney ae 

Law J ournal, Ecclesiastical Cases, 1866—1875 ee 

Law Journal, Exchequer, 1881—1875 Pre 
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Law Journal, King’s Bench or Queen’s Bench, 1831—(current) 
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Law Reports, Common Pleas, 10 vols., 1865-—1875 ae 

Law Reports, Equity Cases, 20 vols., 1865—1875 
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Lew. O. o ss ... Lewin’s Crown ‘Cases on the N orthern Circuit, 2 vols., 1823-1838 Eng. 
Ley esi ... Ley’s Reports, King’s Bench, fol., 1 vol., 1608—1629 ... Eng. 
Lib. Ass. ne ... Liber Assisarum, Year Books, 1—61 Edw. Ill. ... ea Eng. 
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Litt. Se Sis ... Littleton’s Reports, Common Pleas, fol., 1 vol., 1627—1631_ ... Eng. 
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Lioyd, Pr. Cas. ... Lioyd’s Reports of Prize Cases, 5 vols., 1914—1918 ... ees Eng. 
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Lush. ... . Lushington’s Reports, Admiralty, 1 vol., 1859—1862... Eng. 
Lut. - oes .. Sir EK. Lutwyche’s Entries and Keports, ‘Common Pleas, 2 vols. 
1682—1704.. Eng. 
Lut. Reg. Cas. was Seo Lutwyche’ 8 Registration Cases, 2 vols., 18431853 dic Eng. 
Lynd. ... aise .. Lyndwood, Provinciale, fol., 1 vol. ase Eng. 
M. Menzie’s Reports of the Supreme Court of the Cape of Good Hope, 5 Ad 
M. & 8S. Maule and Selw: 8 Reports, ‘King’ 8 ‘Bench, 6 vols., 1813—1817. Eng. 
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M. C. R.... Wiss ... Montreal Condensed Reports Can. 
M. H. O. R. = .. Madras High Court Reports ses ms sie fax isk Ind. 
M. L. R. (Vol.) K. B. or 
Q. B. ... es .. Montreal Law Reports, King’s Bench or Queen’s Benen a3 Can. 
M. L. R. (Vol.) S.C. .... Montreal Law Reports, Superior Court... ae Can. 
M. M. Cas. see ..- Martin’s Re orts of Mining Cases ... or des sia tak Can. 
Mac. te ase .. Macassey’s New Zealand Reports . N.Z. 
Mac. & G. Mannaghten and Gordon's Reports, Chancery, 3 vols., 1849—1852 Eng. 
Mac. & H. wie ... Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847—1852 aes Eng. 
M‘Cle_... ae . M'‘Cleland’s Reports, Exchequer, 1 vol., 1824 sa Eng. 
M‘Cle. & Yo. ... .- M‘Cleland and Younge’s Reports, Exchequer, 1 vol., "1824— 
Macfarlane avi .. Macfarlane’s Jury Trials, Court of Session (Scotland), 83 parts, 
1838—1839 Scot. 
Macl. & Rob. ... ibe are and Robinson’ s Scotch Appeals (House of Lords), 1 vol., a 
1 cot. 
Macph. (Ct. of Sess.) ... Macpherson, Court of of Session (Scotland), 3rd series, 1 vols., 
Macq. ... ‘ies aioe ease 8 Scotch Appeals, " House of Lords, 4 vols., _1849— 
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Eng. 
Man. & Ry. K. B. ask eee and Ryland’s Reports, King’ 8 Bench, 5 vols., 1827— “ 
Eng. 
Man. & Ry. M. ©. .. Manning and Ryland’s Magistrates’ Cases, § 3 vols. ‘18271880. Rng. 
Man. L. J. we .. Manitoba Law Journal See su Can. 
Man. L. R. -. Manitoba Law Reports eee sd sea See sels es Can. 
Man. R. temp. Wood .. Manitoba Reporte temp. Wood is Can. 
Mans. _... .. Manson’s Bankruptcy and Company Cases, 21 vols., 1803—1014 Eng. 
Mar. L. C. sea .. Maritime Law Reports (Orockford), 3 vols., 1860—1871 ia 
March ... Je - March’s Reports, King’s Bench and Common Pleas, 1 vol., 
Marr... ba «. Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 _... ix Eng. 
Marsh. ... on . Marshall’s Reports, Common Pleas, 2 vols., 1818—-1816 See Eng. 
Marsh. ... ia . Marshall’s Reports ... Ind. 
Mayn. ... ae .- Maynard’s Reports, Exchequer Memoranda of Edw. I. and Year 
ooks of Edw. II., Year Books, Part I., 1273—1326 ... ive Eng. 
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Menzie’s Reporte of the Supreme Court of the Cape ef veed 
Hope, 1828—1850 i 

Merivale’s epore: Chancery, 3 vols. eg 1815—1817 - 
Milward’s Ecclesiastical Reports (Ireland), f vol., 1819-1843 
Modern Reports, 12 vols., 1669-1755... “ 
Molloy’s Reports, Chancery (Ireland), 3 vols., 1808—1831 
Montagu’s Reports, Bankruptcy, 1 vol., 1829-1832... 
eee and Ayrton’s Reports, Bankruptcy, 3 vols., 1832— 


Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1882—1833 
Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838—1840 
Montagu and Macarthur’s Reports, PRDEEURVEY: 4 vol., 1826— 


Mo eine. Deacon, and De Gex’s Reports, ‘Bankruptcy, g vols., 
1840—1844.. 
Moore and Payne’ 8 Reports, “Common Pleas, 5 vols., 1827—1831 
Moore and Scott’s Reports, Common Pleas, 4 voli, 1831—1834 
Moore’s Indian Appeal Cases, Privy Council, 14 vols., Beery ne 
Moore’s Privy Council Cases, 15 vols., 1886—1863 su 
Moore’s Privy Council Cases, New Series, 9 vols., 1862-1873 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826—1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830—1844 
Moody’s Crown Cases Reserved, 2 vols., 1824—1844 sag uc 
J.B. Moore’s Reports, Common Pleas, 12 vols., 1817—1827 ... 
Sir F'. Moore’s Reports, King’s Bench, fol., 1 vol., 1485—1620 
Morison’s Dictionary of Decisions, Court of Session Rectent)s 
438 vols., 1532—1808 A ae 
Morrell’s Reports, Bankruptcy, 10 vols., 1884—1893 
Moseley’s Reports, Chenery: fol., 1 vol., came 
Municipal Reports ... 
Murdoch’s Epitome ... sie 
Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 Ses 
Murray’s Reports, Jury Court (Scotland), 5 vols., 1816—1830 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835—1841 a 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832—1835 sae 


Native Appeal Cases.. ads ase a oe 
Nichols and Stop’s Reporte (Tasmania) ee sie 
New Brunswick Digest (Stevens) 

New Brunswick Equity Reports 

New Brunswick Reports __... 

New Brunswick Law Reports (Allen) 

New Brunswick Law Reports (Berton) 

New Brunswick Reports (Chipman) 

New Brunswick Reports (Hannay) 

New Brunswick Law Reports (Kerr) = 

New Brunswick Reports (Pugsley and Burbidge) _ 

New Brunswick Law Heports (Pugsley and pou oa 

New Brunswick Reports Pugsley) @ 

Natal Law Reports ... 

Nova Scotia Reports 

Nova Scotia Reports (J ames) 

Nova Scotia Reports (Oldrights) _ ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Golder) 

Nova Scotia Reports (Thomson) ... x 

New South Wales Reports, Admiralty 

New South Wales Reports, Bankruptcy ... 

New South Wales Bankruptcy Cases 

New South Wales Reports, Equity <u 

New South Wales Industrial Arbitration Cases ies 

New South Wales Law Reports _ ... se 2 

New South Wales Land Appeal Courts _... - ina sae 
New South Wales Supreme Court Reports ees ask 
New South Wales Supreme Court Reports, New ‘Series es 
New South Wales Weekly Notes... ~ is vy 
North-Western Provinces High Court Reports 7 iis 
North-West Territories Reports... see aes sa 
New Zealand Jurist . ua aes s2h or ah 
New Zealand Jurist Mining ‘Law 

New Zealand Jurist, New Series... 

New Zealand Law Reports, 1883—(current) 

New Zealand Law Reports, Court on eed 


eal, 5 vols. 1883-—1887 
Nelson’s Keports, Chancery, 1 vol see ay 
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Nev. & M. K. B. 
Nev. & M. M. O. 
Nev. & P. K. B. 
Nev. & P. M. O. 
New Mag. Cas. 

New Pract. Cas. 


New Rep. ik 
New Sess. Cas. ... 
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Pat. App. 
Pater. App. 
Peake 


Peake, Add. Cas. 
Peck. re 
Pelham ... 

Per. & Dav. 
Per. & Kn. 

Per. C. S. 

Per. P. 


Ph. nae 

Phil. El}. Cas. 
Phillim. 

Phillim. Eccl. J ud. 
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Nevile and Pee Reports, King’s Bench, 6 vols., eae 


1836 . 
Nevile and Manning’ s Magistrates’ Cases, 8 ‘vols., "1832—1836 
Nevile &nd Perry’s Reports, King’s Bench, 3 vols., 18386—1838 
Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836—1837 sue 
New Magistrates’ Gases { (Bittleston, Wise and rome 5 vols., 
1844—1850 . 
a Feacece < Cases (Bittleston and others) 3 ‘vols, ‘1844— 
New Reports, 6 vols., "1862—1866 . 
New Sessions Magistrates’ Gaees (Carrow, Hamerton, Allen, etc. , 
4 vols., 1844—1851 
Newfoundland Reports ies en set 
Nolan’s Magistrates’ Cases, 1 vol., '1791—1793 Sus 
eee Cases | in the Ecclesiastical and Maritime Courts, " vols, ” 


Noy’s Reports, King’ 3 ‘Bench, fol., T vol., "1558—1649 an 


Ollivier Bell and Fitzgerald’s Reports 

Old Bailey Session Papers ... ed ae 

Sir oe o Bridgman’s Reports, Common ‘Pleas, 1 vol., 1660— 
1 

Reports of the ‘High Court of ‘the Orange Free State, 1879—1883 

Ontario Law Reports 

O’Malley and Hardcastle’s Election Cases, 1869—(current) on 

South African aaa seeROre, Orange Ee panies Feovine> 
Division és 

Ontario Reports 

Official Reports of the South African Republic, 1894—1899 

Reports of the High Court of the Orange River eaten: 

Upper Canada Queen’s Bench, aie Series ‘i 

Ontario Weekly Notes es a 

Ontario Weekly Reporter ... < 

Nova Scotia Reports (Oldrights) ... 

Digest of Ontario Case paws 4 vols., 1823—1 900 _ 

Owen’s ved oa King’ 8 ee and ounce ne fol. 


1 vol., 
1657—1614.. Se 


Law Reports, borne Divorce, and Admiralty asia plnge 
1890 ‘a Jes [1891] P es 

New Brunswick Reports (Pugsley and Burbidge) _ 

New Brunswick Law Reports (Pugsley and Trueman) ... 

Law Reports, Probate, Divorce, and nome PIVIODS - vols. 
1875—1890.. 4 

Prince Edward Island ‘Reports 

Ontario Practice is 

Peere Williams’ Reports, Chancery ‘and King’ 8 Bench, 3 vols. is 
1695—17365.. 

Palmer’s Reports, King’ 8 Bench, fol., 1 vol., 1619—1629 

Parker’s Reports, Exchequer, fol., 1 vol., 1743—1767 es 

Paton’s Scotch Appeals, House of Lords, 6 vols., 1726—1822 . 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851—1873 

Peake’s Reporte, Nisi Prius, I vol., 1780—1794 . es 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795—1812 

Peckwell’s Election Cases, 2 vols., 1808—1806 yas sa 

Pelham (S. A.) Reports aes 

Perry and Davison’s Reports, Queen’ 's Bench, 4 vols.» 1838—1841 

Perry and Knapp’s Election Cases, 1 vol., 1833 . 

Perrault’s Counseil Superieur ie 

Perrault’s Prévosté de Quebec, 1726—1756 A 

Phillips’ Reports, Chancery, 2 vols., 1841—1849 

grist Election Cases, 1 vol., 1780 i 

hillimore’s Ecclesiastical Re rts, 3 vols., 1809—1821 Pa 

Sir R. Phillimore’s Ecclesiastic Judgments, 1 vol., 1867—1875 

Phipson’s Digest of Natal Reports, 1858—1859 Sea 

Pigott and Rodwell’s Registration Cases, 1 vol., 1843—1845 

Pitcairn’s Criminal Trials (Scotland), 3 vols., 1488—1624 se 

Plowden’s Reports, fol., 2 vols., 1550—1580, and Plowden’s 
Queries, Vol. J. ... ae ave ees 

Pollexfen’s Reports, King’s ‘Bench, fol., 1 ‘vol., 1670 — 1682 

Popham’s Reports, King’s Bench, tol., j vol., 1591— 1627 

Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848—1856 

Precedents in Chancery, fol., 1 vol., 1689—1722 ie 

Price’s Reports, Exchequer, 13 vols., 1814—1824 

Price’s Mining Commissioners’ Cases" one as 


Eng. 


S. Af. 


Jan. 


Can. 


Eng. 
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Pug. say a - New Brunswick Reporte (Pugsley) 
Py. R. ... aes «. Pykes’ Lower Canada Reports = as ae ae 
Q. B. i... ae «-- Queen’s Bench Reports (Adolphus and Ellis, New eee): 


18 vols., 1841—1852 
Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891—1901 (e. g.. Ss [1801] 


1 Q. B.) 

Q. B. D.... see -- Law fares. Queen’: 8 “Bench Division, 25 vols. 1875—1890 

Q. J. P. seg --- Queensland Justice of Peace peners 

Q. L. J... ot - Queensland Law Journal _... zs 

Q. L. R. ows -. Quebec Law Reports sa 

Q. L. R. (Beor)... .» Queensland Law Reports by Beor 

Q. P. R. Quebec Practice Reports 

Q. R. (Vol.) K. B. or Q. B. Paani, naicinines ¢ de Québec, Cour du Bane du Roi, 1892— 
curren 

Q. R. (Vol.) S. O Rapports J udiciaires de Québec, Cour Supérieure, 1892—{eurrent) 

Q. S. O. R. Queensland Supreme Court Heperts - 

Q. S. R. Queensland State Reports 

Q. W. N. Weekly Notes, Queensland .. 

R. .. The Reports, 15 vols., 18938—1895.. 

R. ..» Roscoe’s Reports of the Supreme Court of the Cape of Good Hope 
1861—1867, 1871—1872, 1877—-1878 ... 

R. (Ct. of Sess.) Rettie, Court "of Session Cases Bentend),. 4th series, 26 vols, 3 
1873—1898 

R. A. O. Ramsay, Appeal Cases és 

R. & C. ... Nova Scotia Reports (Russell & Chesney) _ 

KR. & G. ... Nova Scotia Reports (Russell and Geldert) = 

RC... La Revue Critique de Législation et de Jurisprudence de Canada 

R. de J. Revue de Jurisprudence 

R. de L. Revue de Législation et de J urispra rudence, 3 vols., 1845—1848 

R. E. D. New South Wales, Reserved and Equity Decisions ue 

R. E. D. Ritchie’s Equit ty Decisions (Russell) ies ae 

R. J. R. Q. Quebec Revised Reports _... ae 

R. L. N.S. Revue Légale, New Series, 1895—(current) soa 

R. L. O. 8. Revue Légale, Old Series, 21 vols., 1869—1892 ... 

R. P. O. Reports of Patent Cases, 1884—(current)... see 

He He, “x Revised Reports aint Sa das side 

Rast... aoe .. Rastell’s Entries an ase ise 

Rayn. ici . Rayner’s Tithe Cases, 3 vols., 1675-1782 ese on 

Real Prop. Cas. --- Real Property Cases, 2 vols., 18483—1847 

Rep. Ch. ene . Reports in Chancery, fol., 3 vols., 1615—1710 

Rep. in C. of A. --- Reports in Courts of App eal 

Res. & Eq. Jud. .. New South Wales Reserved and Equity J udgmenta 

Reserv. Cas. ... .. Weserved Cases 

Rick. & M. es ... Rickards and Michael’s Locus Standi Reports, 1 vol., 1885—1889 
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Admiralty. 

Affirmed. 

Affirming. 

Aktiengesellschaft ; Aktiebolaget ; Aktieselskabet. 
Anonymous. 

Appled. 

Applicant. 
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Ea parte. 
Exchequer. 
Executor. 
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Explained. 
Extended. 
Executrix. 
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Glasgow & South Western Railway Co. 

Great Central Railway Oo. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co 
Great Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 
Government. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 


London & Brighton Railway Co. 

London & North Western Railway Co. 
London & South Western Railway Co. 
Lancashire & Yorkshire Railway Co. 
Local Board. 

London, Brighton & South Coast Railway Co. 
Lord Chancellor. 

London, Chatham & Dover Railway Co. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 
Manchester, Sheffield & Lincolnshire Railway Co. 
Magistrates. 

Mentioned. 

Metropolitan District Railway Co. 
Metropolitan Railway Co. 

Midiand Great Western Railway Co. 
Midiand Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prius. 


Order. 
Outer House. 
Overruled. 


Privy Council. 
Petition or Election Petition. 
Plaintiff. 


Rural Council. 

Rural District Council. 
Rural Sanitary Authority. 
Revised Statutes of Oanada. 
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Settlme. : 
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Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Oo. 


Same Case. 

Supreme Court of a Colony. 
Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 
Same Point. rl 
Steamship Oo. 

Section. 

Settled Land Act 

Settlement. 

Society. 

Société Anonyme, etc 
Solicitor. 


Trade Mark. 
Tramways Company 


Urban Council. 

Urban District Council. 
United States of America. 
Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Admiralty Court. 
Vice-Chancellor. 


MEANING OF TERMS 
USED IN CLASSIFYING ANNOTATING CASES, 


Tue different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases are listed chronologically 
except such as are classified as ‘‘ Referred to ’’ or ‘‘ Mentioned.’? These come at the end 
and are arranged inier se in chronological order. The terms used in classifying the anno- 
tating cases are as follows :— 

*‘ APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

‘* APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“CONSIDERED ” (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
carcful consideration to the annotated case. 

** DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not necea- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

‘* DOUBTED ” (Dbtd.).—This expression is used where the court in the annotating case 
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having nothing to do with the point in the Digest paragraph. 


TABLE OF CASES, 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND DOMINIONS BEYOND THE SEAS. 





A, 

PAGE 
——, Ex p. (1855) des ios a. = 46 
——-~ d. Jefferies v. (1754) 131, 132 
-——— v. Cutts (1700)... sa se 422 
—-— v. Leadbetter (1799) aes — ue 27 
-—— v. Pigott (prior to 1799).. ce: vs. 85 
—-~-— v. Walford (1828) foes Jak 

ae Sitaram v. Trimbak Municipality 
(Ind.) . 340, 391 
Abdurruhan v. Mahomed Shirazi (Ind. ) 208 


Aberdonia Cars, Ltd. v. Brown, Ilughes & 


Strachan, Ltd. (1915) = 427 
Abergavenny (Lord) v. Thomas (1739) 66, 67 
Abernethy v. Hutchinson (1825) sh : 173 
Aberystwith Promenade Pier ne Ltd. ». 

Cooper (1865) ; ee .. 460 
Abington v. Lipscomb (1841). 97 


Abrahams vy. Dimmock (1915)... «528, 539 
Abrath a North Eastern Ry. Co. (1883) 


fe a (RBH) 403 
AGkboya: v. Gill (1856).. wis 455 
Ackworth v. Dowsey (1848) 468, 547 
Acland v. Lewis (1860) ~ bis .. 369 
Act. Dampskib Hercules v. Grand Trunk 

Pacific Ry. Co. (1912) nt — 432 
Acton’s Case (1570)... ik. OS 
Acworth v. Dowsett (1848) 468, 547 
Adams v. Batley (1887) 225, 226 
--——-—— v. Great Western Ky. Co. (1861) 459, 460 


—--—— uv. Hincloe (1709) oi . 60 
v. National Electric Tramway & 
Lighting Co. (Can.) . .. 404 
Adcock v. Manitoba Free Press Co. (C ‘an. ) .. 428 
Adderley v. Hart (1718) fei .. 80 
Addington v. Clode (1775) __... . 87 
Adey v. Trinity House Deputy M aster ( 1852) 476, 








477 

Adkin v. Friend (1878) 468, 547 

Adley v. Reeves (1813) 337 

v. Whitstable Co. (1815) 336, 337 

Admiralty Case (1609) ; i 242 

Ager v. Collingridge (1886) .. 205 
v. Peninsular & Oriental Steam N eo ad 

tion Co. (1884) : 205 

Agg-Gardner, Re (1884). 38, 39 

Agnew v. Stewart (Can.) 240, 242 


Ainleyville Congregation of Wesleyan “Metho- ’ 
dist Church in Canada Trustees v. Grewer 


(Can.) 415 
Airie v. Alcock (1614) . 282, 283 
Aistrop (Roe d.) v. Aistrop (1778) P 104 
Akt. Dampskib Hercules v. ores Trunk 

Pacific Ry. (1912)... : .. 4382 
Albert (Prince) v. Strange (1849) 176, 177 
Albert Cheese Co. v. petra (Can.).. .. 3889 
Albert Mining Co., Ex Ee an. ) ww. 412 

xp. "Gilbert (Can.) ww» 420 





PAGE 
Alcock v. Cooke (1829) 23 
Aldborough (Earl) v. Bland (Ir. ) .. 236 
Alderson v. Palliser (1901) — ... 548, 551 
Aldrich v. Cooper (1803) ae © 
Alexander v. Jones (1866) ee ae .. =458 
” Mackenzie (Scot.) 168, 169, 204, 205 

—— — vu. School District Trustees No. 7 
(Can.).. oe «682 
Allan & Co. Proprietary, Ltd. v. Reed (Aus.) 204 

Allday & Bushill, Ex p., Re Bliot, Pearce & 
Co. (1897) AT3 
Allen v. Abraham (1612) 88 
— — v. Aldridge, He Ward (1844) 4h 








—-— vu. Bewsey (1877) 63, 119, 120 

v. Brach (1622) , 148 

~ vy. Lyon (Can.) 189, 223 

v. Nash (1607) .. 133 

Allen & Patshall’s Case (1587) 130 

Allenby v. Dalton (1827) ae we «LNA 
Allison v. Independent Press Cable Assoen. 

of Australasia, Ltd. (1911) ws §=430 
Almon & Mackintosh v. ( ore iar ee Land Co. 

(Can.) .. ae “S31 
Ames v. Higdon (1898). 481 
Anderson v. Butler’s Whart Co 10+, Ltd. (1879) 377 
~a v. Worters (Can.) . 272 
Anderson (D. P.) & Co., J td. 3 v. Lieber Code 

Co. (1917)... : .. 167 
Anderson & Hayward’s Case (1 B88) . 106, LOO 
Anderson & Kinrade, Jte asia ) we «24AL 
Andover Case (1700)... 319 
Andrew tv. Grove (1902) : wu ‘ 519 
Andrews v. Marris (1841) a as 452, 453 

—  v. Sharp (1773) Sis .. 238 
— v. Waller (1733) 133 
Angel v. Jay (1911)... we AT4 
Anglesey Meals) v. Hatherton (Lord) 

(1842).. 9, 29 
Anglo- Canadian “Music Publishers “Assocn. vis 

Ltd. v. Dupuis (No. 2), (Can.) sate . 202 
Anglo-Canadian Music Publishers ‘Assoen. oe 

Ltd. v. Sees ner .) any 202, 203 
Anglo-Canadian Music Publishers Assocn., 

Ltd. v. Winnifrith Brothers (Can.) 227 
Anglo-Canadian Music Publishing Assocn. v af 

Somerville (Can.) 227 
Annesley, Fx p., Ke Stratford 1 Br dey Im mprove- 

ment Act (1836) sas 284, 350 
Anon. (undated), Cary 3 ss 33, 136 
—-—-~ (1315), cited in Moore, 'K. B. 892 242 

(temp. 1326-77), Keil. 152 24 
(1365), Y. B. 39 Edw. 3, fo. 3 B. sie 


.-—- (1868), Jenk. 47 
_ —— (1868), 42 Edw. 3, fo. 25, 


; pl. 9 six 
——— (1370), Y B.44 Edw. 3.for 19, pl. 14 20) 5 


_--— (1401), Y. B. 2 Hen.. 4, fo. 12, pl. 49 
——— (1435), Jenk. 99 28 


14% 








XXXVI 
PAGE 
Anon. (1440), Y. B. 19 Hen. 6, fo. 44, pl. a 276 
(1472), jonke 131 . 412 
———— (1484), Jenk. 162 ; 145 BE. BR. 104 255 
———— (1484), Jenk. 162: 145 EH. R. 105 270 
——— (1488), es 177 242 
————- (1492), Y. B. 7 Hen. 7, ‘fo. 9, pl. 2 ... 412 
——- (1500), Y. B. 15 Head , fo. 6, pl. 2... 165 
——-— (1504), Keil. 66.. aes va. ..- 101 
——— (1505), Keil. 68.. 247 
——-- (1514), Keil. 167. 95, 96 
—~-—— (1528), Bro. N. C. 82 434 
———— (1532), Bro. N. C. 55 18, 38 
——— (1537), 1 And. 26 oo an. Bo 
——— (1588), Bro. N. C. 116... 64, 67 
—~——— (1541), Bro. N. C. 182... “10, 18, 82, 33 
——— (1548), Bro. N.C. 56 ... 7 46 
——-—- (1551), Ben. & D. 8 ss... 82 
(1551), Moore, K. B. 11 22 
——-— (1553), Jenk. 205 ww. §=6292 
——~~ (1554), Dyer, 100 a 290, 436 
(1557), Ben. & D. 19 .. 134 
(1557), Jenk. 214 “ne 282 
(temp. 1557-1602), Cary, 18 ... 82 
(temp. 1558-1603), 4 Leon. 199 18, 32, 33 
(1561), Moore, K. B. 29 eae .. 242 
(1563), Ben. & D. 49 148 
(1564), Ben. & D. 61 96 


(1564), Moore, K. B. 68; 72 E.R. 445 413 
(1564), Moore, K. B. 68; 72 BF. R.446 38 
(1566), Benl. 42 ae 27, 101 


(1566), 2 Dyer, 248 a ... 42 
(1568), 3 Dyer, 279 b ... 281 
(1570), 3 Dyer, 291 b ... 103 


(1571), Cary, 6 ... ee -- 76 
(1571), Owen, 35 vee 33, 34, 35, 36 
(1572), Ben. & D. 83... ait 56, 134 
(1572), Ben. & D. 98 ... ve ais 

(1575), Jenk. 242 55 


(1575), 4 Leon. 38 103 
(1578), Godb. 2.. -. 102 
(1580), Godb. 3.. 10, 11,15 
(1581), Moore, K. B. 125 53, 54 
(1582), Cro. Eliz. 8 : 142, 152 
(1582), Godb. 11 141, 142 
(1583), Oro. Eliz. 21 «~» 141 
(1583), Sav. 70 re 142 
(1584), 4 Co. Rep. 24 a . 64 
——~- (1584), Godb. 20 a "59, 60 
—— (1586), Godb. 101 54, 141 
—— (1586), 1 Leon. 36 127 
—-— (1588), Gouldsb. 97 96 
———~- (1588), 3 Leon. 210 » 108 
-——- (1602), Cary, 22 60, 61 
-—— (1602), Duke, 62 . 292 
—--— (1603), Cary, 31 282 
—--— (1609), Godb. 268 107 


——- (prior to 1611), cited in 2 Brownl. 100 292 
————~ (1612), 12 Co. Rep. 101 ae 22, 23 


——— (1627), Poph. 209 244 
—-— (1648), Aleyn, 51 248 
——— (1659), Hard. 471 ve 36 
—— (1666), T. Raym. 152 ... 319 
——— (1670), T. Raym. 188 ... 320 
~—— (1674), 1 Vent. 257 __... 289 
-—— (1675), 1 Cas. in Ch. 267 282 
—— (1676), 1 Vent. 239, 278 251 
—— (1680), 1 Vent. 352 ___... 244, 253 
——- (1681), Freem. Ch. 66 ... 114, 133 
—— (1682), 1 Vern. 120 _... 199 
—— (1691), Freem. Ch. 118 63, 64 
——— (1692), Freem. Ch. 123 64 
-—-~- (1693), 1 Ld. Raym. 735 40, 189 
—— (1696), 12 vag p. 112 249 
—— (1697), 3 Salk. 4 25, 26 
—— (1697), 12 Mod. Rep. 188 -- 161 


TABLE OF CASES. 

















PAGE 
Anon. (1698), 12 Mod. Rep. 232 343 
(1699), Bull. N. P. 108 52 
—— (1699), 2 Salk. 430 304 
——— (1700), 12 Mod. Rep. 414 422, 425 
———- (1701), 1 Salk. 191 a 279 
—— (1702), 7 Mod. Rep. 10 244 
—— (1702), 7 Mod. Rep. 38 54 
——— (1702), 7 Mod. Rep. 118 315 
——— (1702), 12 Mod. Rep. 559 409 
—— (1702), 12 Mod. Rep. 666 34 
—— (1703), 6 Mod. Rep. 37 2388 
— (1705), 11 Mod. Rep. 53 48 
—— (1706), 11 Mod. Rep. 71 23 
(1707), 11 Mod. Rep. 111 38 
-——— (1707), 2 Salk. 436 * 319 
(1722), 1 Stra. 533 244 
— — (1726), 2 Stra. 696 Sa 815 
—— (1727), 1 Barn. K. B. 26 we «425 
—— (1729), 1 Barn. K. B. 195 320, 321 
——— (1730), 1 Barn. K. B. 402 .. 848 
(1731), 1 Barn. K. B. 429 i 425 
-——— (por to 1733), cited in 2 Barn. K. B. - 
406 
(1733), 2 “Barn. K. B. 235 304 
—-~-— (1733), 2 Barn. K. B. 326 346 
(1733), 2 Barn. K. B. 340 258 
——— (1733), 2 Barn. K. L. 404 425 
—--— (1734), 2 Barn. K. B. 327 a .» 846 
—— (1744), 3 Atk. 184 “ 234, 235, 2389 
—-~—~ (1754), 2 Ves. Sen. 578 a 41, 42 
—-— (1755), 2 Ves. Sen. 620 .. 424 
——— (1773), Lofft, 237 65, 66 
-~—— (1778), Lofft, 347 ww. 202 
—--— (1774), Lofft, 556 294, 296 
———- (1774), Loft, 775 ae .. 207 
—— (1824),2L. J. 0.8. K. B. 93 136 
—-— (1832), 2 L. y Ex. 8 ... 163 
——— (1855), 25 L. T. O. S. 161 46 
--———,, [1876] W. N. 12 ‘es 495 
, [1910] W. N. 98 501 
Apleford’ 8s Case (1671).. 321 
Apothecaries’ Co. v. Burt (1850) 469 
——_—___—______—— v. Wells (1849) 545 
Apothecaries’ Socicty, Ea p. (1890) . 637 
———_—_—_—___—__——— v. EROROEY (1908) . «©6381 
Appleton, Me (1839)... 250, 254 
Archer v. Dublin Corpn. (Ir. ). .. 283 
Arden v. Wilson (1872) Aes 155, 156 
Aris v. Orchard (1860).. 461, 463 
Arkwright v. Cantrell (1837) . 47 
Armitage, Ez p., Re Learoyd, ‘Wilton & Co. 
(1881) . .» 600 
———— ». Fison & Co. (1892) as .. 490 
Armstrong v. Portage, Westbourne & North 
Western Ry. Co. (Can.) 381, 382 
v. Toronto Diocese cnuEch ae 
(Can.).. sa .. «417 
Armyn v. ‘Appletott (1620) 33 
Arndt v. Porter (1860) 462 
Arnold v. Poole Corpn. (1842) 883 
Arris v. Bradshaw (1664) , «= 887 
Artizans, Labourers & General Dwellings Co. 
v. Clifford (1918) a . 498 
Arundel’s (Karl) rey (1575) . 55, 56 


Arundel’s Oase (1615) . 276 
Ashburnham (Ear!) (Doe d.) v. ‘Michael (1851) 41 
Ashburton v. Nocton (1913) ... .. 201 
—————— (Lord) v. Pape (1913) . 201 
Ashbury Railway Carriage & Iron Co. v. 
Riche (1875) .. es 354, 855, 362 
Ashby v. Sedgwick (1873) - .. 641 
Ashfeld v. Ashfeild ar028) 67, 108 
Ashfeild’s Case (16286) .. 67, 108 
Ashley v. Norris (1887) . 476 
Ashton (Roe d.) v. Hutton (1768) 109, 185 


TABLE OF CASEs. 


PAGE | 

Askew (Doe d.) v. Askew (1809) 30, 74 
Askin & Charteris, Re (Com) ww. 246 
Aspey v. Jones (1884) . a0? 453 
Astill v. Clarke (1697) . 291 
Aston Tube Works, Ltd. v. Dumbell (1904)... 491 
Aston Union, Re (1837) i ‘a 313 
Astor v. Barrett (1920) = 513, 514 
Atcherley, Ex p., R. v. Wood (1908) 246, 254 
Atesley v. Bell (1731) . w. «422 

md.) v. ‘Atkins (1771). 74, 132 


Atkins ( vouee 
Atkinson v 


arlisle Corpn. (1896)... 523 
v. Newcastle Waterworks Co. (187 ) 400 
i 515 


Attenborough v. Henschel (1895) 


Attorney, An, Re (1855) 46 
A.-G., Ex p. (Aus.) : -. 261 
——, Ea p., R. v. Lewes Coroner (1913) 246, 254 
—- UW Andiewe thee. seg ss 123 
-—— -U, (185 is .» 361 
—— v. Avon eels Aberavon) Corpn. 
(1863) 278 
—— (atthe Relation of Buccleugh (Duchess)) 
v. Ayre (1720) 24, 25 
~- v, Bains (1708) ... a ic .. 123 
— v. Ball (Ir.) ; 397 
— vy. Barnes (1708) .. 123 
— v. Brantford (Can. ) 426 
— v, Cambridge Corpn. (1873) 365 


Pelle 344 


See¢seoee ee ee s 


| 


t 
| 


grzseeeeeaeees 


eeee 


gees 


. College of Physicians in Ireland (Ir.) 398, 
359 





. Cooper (1837) .. w- «=417 
. Coventry Corpn. (1715) 415, 416 
. Davy (1741) ... 344, 345 
. Dublin me QJ 827) .. 370 
. Hast Retford Corpn. (1838) .. «. 427 
Ewelme Hospital (1853) 15, 26 
Farnham (1669) i. .. 279 
Galway Corpn. (Ir.) ... 292, 297 
Geelong Corpn. (Aus.) : . 9362 
-» Gore (Lord) (1740)... "300, 377, 437 
- Gower (Lord) (1740) ... 300, 377, 437 
. Great Eastern Hy. Co. (1879) .- 416 
—_———_—__—_—_————- (1880) 356, 357, 
360, 367 
Great Northern Ry. Co. (1860) 356, 416 
. Hastings Corpn. (1902) de . «366 
. Hotham (Lord) (1823) 39 
———_——__-————-_ (1827) 39 
. International Bridge Co. (Can. ) 415 
. Leeds (Duke) (1833) . ; 150 
. Leicester Corpn. (1834) 426 
————-—— (1844) 399 
(1910) 366 
. Lewin (1837) . s 372 
- Lock (1744) 298, 413 


- London & oe Western Ry. (1900) 359, 








. London Corpn. (1849) 423, 424 
—_——_ (1850) 423, 424 
RRR (1851) . 423, 424 

- Manchester Corpn. (1906) "350, 362, ni 

. Mersey Ry. (1907) 360 
Montague (1738) 373 

- Moore (1893) ... .. 236 

- Newbury Corpn. (1834) 418, 419 


- Newcastle-upon-Tyne Corpn. & N orth Sie 


Eastern Ry. Co. (1892) 
294 


v. Newcombe (1807)... 
v. Niagara Falls International ‘Bridge 

Co. (Can.) . 360 
v. Parkin (1769) . 123 
v. Parr (1842)... 870 
v. Parsons (1832) 13 
v. Plymouth Corpn. (1845) . 365 
v. Plymouth Corp: (1909) 365, 366 


XXxX1X 
PA 
A.-G.v. Pyle (1738)... 373 
~—— vy. Reynolds (1705) w. 438 
—— v. Ruper (1722) . 273, 276 
—~— v. Rye Corpn. (1817) . 282 
—-— v. Sandover (1904) 90 
—~— v. Sawtell (1742).. -» 123 
— -- v. Sheffield Corpn. (1912) 366, 367 
-—-— vu. Sitwell (1835) 13, 14 
—— v. Smith (George C.), Ltd. (1909) % 352 
—— v. Tottenham Local Board of Health 
(1872) 418 
—-— (at the Relation. of Leyton. "(Hissex) 
Urban District Council) v. Wal- 
thamstow Urban District) Council 
(Walthamstow Sewage supe) 
(1895) . =426 
—-—- v. Warwick Corpn. (1827 ) 349 
———- v. West Ham Corpn. (1910) 366 
——— v. Wheate (1759) ve 150 
——— v. Wilson (1840) .. 415, 419 
Attorneys’, ete. Society, Ez p. (1872). ... 300 
Attree v. Scutt (1805) we «=o 44, 45, 97 
Audley (Lord) v. Sidenham (1 590) » 281 
Augusta (or Eugenie) (1822) . 23 
Auncelme v. Auncelme (1604) ww» 139 
Austinv. Bennet (1693) ws =: 96 
—-— v. Bethnal Green Guardians (1874) .. §=3882 
——- uv. Cave (1710) ... we 205 
-~—_— v. Dowling (1870) 456, 509 
———- v. Mills (1853) ... 505, 511 
Austin & Smith’s Case (1588) .. . 68 
Austin & Whiteley, Ltd. v. Bowley (S.) & 

Son (1913) 4941, 496 
Australian Royal Mail ‘Stcam 'N avigation Oo. 

v. Marzetti (1855)... ms .. 389 
Auty v. Hutchinson (1848) ww. 452 
Avards v. Rhodes (1853) 466, 469 
Avery v. Wood (1891) wa ae 
Avis v. Orchard Se 46] 
Awdley v. Joy (1625) . 320 
Awdley’s Case (1625) . we =320 
Aykroyd, Re (1848)... as 467, 468 
Aylesford (Countess) v. Great nee Ry. 

Oo. (1892)... ae awe «514 
Ayray’s Case (161!) 282, 283 
B. 

Bab v. Clerk (1595) 335 
Babbage v. Coulbourn (1882) ... » 487 
' Bach v. Longman (1777) 175, 1h 


' Bacon v. Thurley (1592) 


Badcock v. Cumberland Gap Park Oo. ( 1893) vee 


Dad 














——_——. v. Hunt (1889) 520 

vautiniatat gk Re (1849)... 480 

—_—__— v. Denton (1849). 480 

im Leppingwell (1704) soe 138 

Bage’s Case (1615) a es 306 

Bagshaw v. Hastern Union Ry. Co. (1849) . 367 

—_——_——— v. Aten ys . 367 

Bailey v. Bryant (1858) a 
Bailey v. Bryan i 

if v. Co-operative Wholesale Society (In- 

surance Section) (1914) 482 

—-— (Doe d.) v. hes de0) ce 

v. Gill (1919)... et 

v. Watson & Co. (1898) 9, Sal 

Baily v. Taylor (1829)... a "172. 21 cat 

Bain v. Henderson (Can. ) ous oA 

Baker v. Berisford ee) a 


vy. Child (1688) . 


























xl TABLE oF CasEs. 
PAGB 
PAGE 199 
1717) ‘ 
Baker v. Denham (1648)... . 103 Baskett ». Watson ( 27, 146 
wAD eB aeIey Ger ee ae — $85 Baskano v. Bradley (1896) v-  480 
ee ere eae 120 Basse, In the Will of (Aus.) rey 
———- ». Parson (18 ) 458, 464 Bassett v. Tong (1894) a 484 
~— 7 Wait (1869) ... 120 Bastard v. Trutch (Gutch) (1835)... 287, 238 
Raldwyn » Tadge (785) Lis : .. 88 Bateman v. Ashton-under-Lyne Corpn. (1858) 396, 
Balfour to the Public Trustee, Re Transfer 354. —_—— v. Bateman (1739) . re 121 
Gaede itslirell” (1886) a ‘ 311 Bates v. Gordon Hotels, Ltd. (1913)... cons 
Halt Case (1608) vad 63 Bath (Earl) v. Abney (1757) .. Bath County ae 
3 
Banbury Corpn. Case (1716) . ee Sr ee cree ee a Judge & Mid- 
Banca Nazionale Sede Di Torino v. Ham- Jans ad Ry. (1908) 568 
burger — (1600). one aa pies eet oe R. v. James Bee 
Banister’s Case ‘ 
Bank of Africa v. Kimberley Mining Board fas a (judge) & Midland Ry. ‘Co. (1908) 520 
(a AL) 24 
Bank of Bombay v. Suleman ‘Somji (1908) 303, pet parr ee Re Paddington ane 
la 1879 407 
Sean rs og Seana oe 
Chambers fs . 289 | 556, 557 
y Charities Trustees Batt v. Price (1876)... "Alt 
Bert Ireland v. Evans’ an = Pa O86, 12 87 | Battloman i v. chon (Can.) = tae : 
Bank of U per “Canada. v. Widmer (Can.) ... 53, 61, 70, 
Banks »v. Hebbeck. (1851) ae 470 | Baverstock (Doe d.) v. Rolfe (1888) 5 Pie 
Banque D’Hochelaga v. Murray (Can. : F . 14 
Feo ey meee tree) 380 | en San Ce Council (1890) 236 
noi Bort (sod) 542 | Bayley v. Leominster Corpn. (1792)... gn 
Rees (1851) ... 

v. Poper (1720) -. 828 | Beach v. 816) "66 
re tee ene ei dae 
Barclees Case 5 oes . . sine 35 
Barfield v. Nicholson (1824) "164, 168, ves 204 | Helle & Langley fa (1587) Ne 
——_—— v, ——--—-— (1827) ... 194, 195 | Beany v. sear es ca re 
Barker, Re (Ir.) te a Beard »- Sea 1858)” 516 

v. Clunes Municipal Council (Aus. ).. 39 3 Beare v. Prior (1843). 117 
~ On (68) 118. / Beaty 0: Grepory (Ont) varry (1866) 151,152 

wes is ol, 

v. Palmer (1881) "493, 532, ae Beaufort (Duke), oe B., He Dasry ( e mae 

ee pe ote) ee ae | Beanfort’s Will, ite (1898)... 118 

v. Walley 11848) 550 | Beaumont v. Meredith (1814) ae 
Berard 9. ules 1s . (1622) 216 | Beck (Doe d) v. Meakin (1837) 1 
Barnard v ow : i | e . «216 
Bemede fae Co., He, Be p. Contract sa3 | eens " rae saree TT 144, 145 

rpn av a wv. 288 
Barnes, Ex p. (1842) .. a, in | Bedtord Corpnis ee Goi. 33] 
-- v. Corke (1691) 29 I Poshies (Roe d. ) v. Parker (1792) 28 
~ vw, uipalag ey ala 408 Beere v. Ellis (1889)... «6244 
—— —— v. Sharpe (Aus.) 260 RBeighton v. Beighton (1895) . 109, 110 
eee eee Sagas 189 Belficld v. Adams (1615) 142, 145 
———--- v. Glossop . : 526 
5 Gulla (aby 0 108, el Gidea 8) ss 
Barnham v. Higgens (1584) ... ioe ious = 2. Whitehead (1838) is 221 
Baronnet, Rep (1852) ae 258 Bell & Langley’s Case (1587)... 17 
aronnet, Ha p ou f 450, 451, 55 
Morey (1852) fey he ee ee aa 
orney : sbi 84, 85 
Barrie Public School Board « v. Barrie Town ae Bonce 8 bag eee barnes 18 
(C an. dz. ees eee ° * 1829 26 
Bee Boron (1885) rf Boe Dow (aL 64 
Barry v. Bebbington (1792)... ‘ 3 en v. Strode (1682) 148 
eased, Feit 258 ‘Bennet v. King (1681)... 101 
ain 490 
Bartlett v. Downes (1825) ao ee ee ey (1813) 31 
Barton v. Fincham (1921) ai pee ee ee (1855) 450, 514 

v. Titmarsh (1880)... ac | Bennington (Doe d.) v. tlall (1812) “188, 138, 139 

Baschet v. London peed ‘Standard a 8, 298 | pea v. Scot (1693) . ; 5, 132 

(1900)... Pies 5 8. 9 
puagtile Cita.» Son hat) BL 9H, | Beams omar igo) "ea 
ter (1839) sere, key .. 180 

See eee ie iii” oF 
v. Parsons (1719) 199 | Berkeley v. Elderkin (1853) ... +3 we «S11 


TABLE OF CAaSEs. 


Bernard v. Bertoni (Can.) 182, 204, 216, 217, 220 
Bernardin v. Nore pune Municipality 











(Can.).. 391 
Berncastle, Ea p. (1848) 247 
Berry v. Greene (1594) 132 

(Driver d.) v. Thompson. (1811) «. 127 
Berwick upon Tweed Corpn. v. Williams 

(1825)... — ae Zot 
Besley (Doe d.) ”. Maisey (1828) 139 
Best, Ha p. (1834) 38 
Beswick v. Capper (1849) 466 
Betteley v. Buck (1849) 464 
Bevant v. Pope (1681)... 73 
Beverley v. Lincoln Gas J ight & Coke Co. 

(1837).. és 391, 392 
Beverley Township V. Barlow (C an.) . 283 
Beversham’s Case (1674) a i 15 
Bhika v. Prema (S. Af.) 408 
Bickley v. Bickley (1867) . 104 
Bicknel v. Tucker (1612) 153, 154 
Biddulph v. Ather (1755) wan = Bo 
Biggs uv. Dagnall (1895) » 5387 

v. Evans (1912) .. 513, 526 
Billing ». Brogden, Ke Brogden ( 1888) 354 
Bingham : Woodgate ( Prete 152 
—_——— vy. ————_ (183 ]).. 152 
Bird v. Dale (1817) ie 83 

vw. Keep (1918)... 7 .. 260 
—— wv. Kirkby (1675) . . 18, 126, 148 
Birks v. Silverwood (1872) we . 495 
Birmingham, Bristol & Thames Junction Ry. 

Co. v. White (1841) . 304 
Birmingham Canal N avigations Co. of Pro- 

prietors (Doe d.) v. Bold (1847) _... we AID 
Birn Brothers v. Keene & Co. (1918) 220, 221 | 


Birraston v. Walsh (1639) 


Birstall Candle Co. v. Daniels (1908) 515, 516 
Bishop v. Lloyd (1728) . wv. 313 
—v. Viviana & Co. (1909) 174 


Bishop & Jurdain v. Monee’ (Viscountess 
(1604).. . 


Bissill v. Williamson (1861) “481, 502, 508 
Black v. Murray (Scot.) .. 165, 205, 206, 207 
Blackburn v. Dickson, Re Dickson ql 871) ; 125 
——_——— v. Graves (1674) 85 
——_—_———- v. Jepson (1823) .» 414 
Blacket v. Blizard (1829) 341, 342 


Blackhall v. Thursby (1628) ... we BD 
Blackie & Sons, Ltd. v. Lothian Book ‘Publish- 
ing Co. Proprietary, Ltd. (Aus.) 165, 167, 210, 


224 
Blacklock (H.) & Co., Lid. v. Pearson (C. 


Arthur), Ltd. (1915) 169 
Blackmore 7. White (1899)... .. 20 
Blacksell (Doe d.) v. Tomkins (1809) 71, 126 
Blackwall v. Low (1578) 89 
Blackwell v. Harper (1740) «. 174 
Blades v. Lawrence (1874) "448, 487, 551 
Blagrave’s Case (1658) 316, 320 
Blaker v. Wells (1873).. a. 46 
Blakeway v. Patteshall (1894) _ 539 
Bland v. Hiam (1873) . .. 170 
Blemmer Hasset v. Humberstone (1621) 56, 141 
Blenkairne v. Statter (1874) ... .. 536 
Blenkarne v. Jennens (1708) . 133 
Blesard (Doe d.) v. Sapeon (1842) 59 
Blewett v. Jenkins (1862) ee 
Blewit’s Case (1611)... 43, 56 
Bloomsbury County Court, Re, Massey 

Burton (1857) ~ . 458, 546 
Blucke v. Mole (1661) . e187 
Blundel, Hx p. (1844) . 243 
Blunt v. Clark (1658) . 187 
Board of Trade, Ez p., "Re Morgan (1904) 515 
Boddington v. Abernethy (1826) __... 134, 135 


99 | 

















— vy. Delafield (1863) 179, 180, 182 
Boulton v. Toronto Diocese Church Socicty 





xli 
PAGE 
Bodger v . Nicholls (1873) 469, 503 
Bodwic v. Fennell (1748) 832, 336 
Bodyam v. Smith (1601) .. 96 
Bogue v. Houlston ( oe) 167 
Bohn v. Bogue (1846) .. 206 
Bolton v. Aldin (1895)... wv «211 
——— v, Liverpool Corpn. (1833) 422, 423 
v. London Exhibitions, Ltd. & Wei- 
ners, Ltd. (1808)... 211, 219 
v. Ward (1845) 69 
Bonanza Creek Gold Mining Co., Ltd. v. R. 
(1916) we «=35T 
Bonsey v. Wordsworth (1856) | ie 462, 468 
Bookham v. Potter, Ha p. Rogers (1868) "500. 
501 
Boosey v. Davidson (1849) 181, 182 
v. Jefferys (1851) .. 181 
——— v. Purday (1849) eh 181, 182 
v. Whight (1900) 176, 213, 220 
Boosey & Co. v. Simmonds (S. Af.) ... .- 163 
v. Whight & Co. (No. 2) (1899) 220 
| Booth v. Lloyd (Edward), Ltd. (1910) 197 
Boraston v. Hay (1595) 74 
Borneford & Packington’s Case (1583) 146 
Borough’s Case (1695) sas 04 
Borthwick v. Evening Post (1888) 223 
-— v. Walton (1855) ... 461 
| Boston’s (Town Clerk) Case (prior to 1624). 320 
| Boucas v. Cooke (1903) .- 185 
| Boucicault 2. Chatterton (1876) 180, 182 
| (Can. ) 417 

| Bourgogne, La, Compagnie Générale Trans- 
Atlantique v. Law Arana & Co. eee) 431 
88 | Bourn v. Rawlins (1806) 5 48 
Bourn’s Case (prior to 1594) . 58 


Bourne v. South HKastern Ry. Co. (1858) a ee 





| 
| v. Taylor (1808) 80, 82 
9, Bourne & Hollingworth v. Mt. Marylebone 
| Borough Council (1908) 3 
Bournemouth Comrs. v. Watts (1884) 385, 387 
‘ Bouverie v. Prentice (1783)... . 100 
| Bover (Doe d.) v. ‘Trueman (1831) 109 
Bow v. Hart (1905) —.. 480 
| Bowden, Jte, Lx p., Sawyer (1876) 542 


Bowden Brothers v. Amalgamated Pictorials, 
Ltd. (1911) 177, 197, 198 
Bowdon Brothers & Co. v. Imperial Mane 





& Transport Insurance Co. (Aus.) . 429 
Bowen, fe (1851) eh ee 3% 549 
Bowen v. Evans (1848) : ... 548 
Bower v. Griffith (Ir.) ... "273, 295, 379 
Bowles v. Drake (1881) : 487, 534 
— -— v. Rump (1861) sige 69 
Bowser v. Maclean (1860) 81, 82 
Box v. Green (1854) 468, 543 
Boyd v. Croydon Ry. Co. (1838) - 353 

v. Magee (Ir.) 
— v. Pawle (1866) ... 
Boydell v. Millar (1891) 623 
Brabant v. Wilson (1865) 155 
Bradbury v. Beeton (1869) 215 
- » lotten (1872) .. 207 
— v. Marshall (1843) 
; ———_—_-- uy. Sharp (1891) 
i Bradbury, Agnew & Co. v. Day (1916) 
| Bradford v. Brownjohn (1868) id 
—_—---_—. vy. Carrick-on-Suir Union (Ir. ) 
| Bradley v. Carr (1841)... 
v. Munton (1852) 
Bradley’s Settled Estate, Re (1885) 
Bradshaw v. Lawson (17 91) a as 


| Brage’s Case (1587) 


xlii 


PAGE 

Braintree Church Rate uae, Gosling v. 
Veley (1847) . .. 287, 288, 325 
Bramwell v. Halcomb (1836) .. 205, 206 
tex.” 12S 


Branch v. Browne (1848) 
Brand, Re (1832) 60 
Brand ». Hammersmith & City Ry. Co. (1867) 402 
Brandon Construction Co. v. Beskeiocn School 


Board (Can.) .. 889 
Brasier v. Beale (1612) 52, 54 
Braunches Case (1587) 100, 101 
Breay v. Browne (1896) 3 


ez 46 

v. Royal British Nurses’ Assocn. (1897) 359 
Brecon Markets Co. v. oe © meen Ry. 

Co. (1873) wa. 24 








Breese v. Owens (1851) 448 
Brecze v. Hawker (1844) 40 
Brenan (Doe d.) v. a8 phere (1835) 125 
Brend v. Brend (1676 39 
Brennan, Re (Aus.) ... 351, 352 
Brett v. Beales (1829) .. 293 

v. — —— (1830) .. 293 
Brewer’s Oo. v. Benson (1746) _ 424 
Brewster v». Canada Co. (Can.) 285 
Brickwood v. Harvey (1888) 426 


Bridger v Huett (1860) evi ae 38, 140 
Bridges v. Garrett (1870) — : 
Bridgewater (Duke) v. Edwards (1783) 
Bridgwater & Taunton vanel Neyiestion 

v. Bluett (1829) oe .. §=205 





Bright v. Forth (1595).. 17 
v. Rogers (1917). es 406 
Brighton Sewers Act, Re (1882) 51 
Bristol Corpn. v. Cox (1884) ... 423 
u. Visger (1826) 302 


Bristow v. Booth (1869) ng gq 





Britain 7. Hanks Brothers & Co. (1902) 175 
——— — v. Kennedy (1902) 218 
British Actors Film Co. r. Glover (1918) 195 
British Industry Life Assurance Co. v. Ward 
(1856) iw .. 581 
British Museum »v. Payne ( 1828) ‘ 200 
British South Africa Co. v. De Beers Conger 
dated Mines, Ltd. (1910) : 359 
Broad v. Meyer (1912).. . §=178 
Broadbent v. Wilks (1742) 80, 81 
Broadhurst v. Nichols (Aus.) .. 215, 216 
Brocas v. London Corpn. (1 720) we §«=425 
Broccus’ Case (1588) ... 155 
Brock v. Beare (1610) ‘ .. 144 
Brock District Council v. Bowen, Daniels & 
Rownds (Can.) . 281 
Broemel v. Meyer (1912) 178 
Brogden, fie, Billing v. Brogden ( 1888) 354 
Brompton County Court of ict High 
Bailiff, Re (1893) _... ons . 461 
Brook v. Wentworth (1797)... its 189, 190 
Brooke v. Bank of Upper Canada (Can.) 434 
v. Milliken (1789) ss . 218 


Brooklyn Agricultural Society v. Reagh (Can. ) 295 
Brookman v. Wenham (1851) i 543, 546 





Brooks v. Brooks & Wright (1617) . 137 
v. London & North-Western Ry. Co. 
(1885) .. 612 
v. Religious Tract Society (1897) 211 
Brooks, Jenkins & Co. »v. TaPIney Corpn. 
(1902) Ass is 390, 891 
Brooks Case (1617) ge «6187 
Broster, Re, Hz p. Pruddah (1897) 515 
Brothers v. Bence (1730) sie 118 
Broughton v. Wilkerson (1880) 454 
Brown v. Belleville Town Cen: ) 395 
v. Book (1892) .. és 539 





Petro 


v. Brown (1782) 
v. Cocking (1868) 
v. Cooke (1846) 





Sve. ck 
469, 549 
- 186 


TABLE OF CASES. 





PAGH 

Brown v. Dale (1878) ... 275 

——— v. Dean (1910) ... se sith . 618 

——— v. Dorse (1886)... ae se .. 684 

wv. Dyer (1707) ... : 4a ws. -L8] 

—— vy. Foster (1595) 129 

———— wv, Gill (1846)... 83 

-—-— wv. Goldsmith (1615) 82 

——— wv. Howard (1701) 31 

—— wv. Lindsay Town (Can.) : . 395 
———— y. London & North Western Ry. Co. 

(1863) wae 459, 460, 464, 552 

——-— v. Maltby (Can.) os .. 286 

—— +. Raindle (1796) 15 

v. Rawlins a 48 

vw. Shaw (1876) .. 542 

--——-~ v. Taylor (1868) | » 652 
——- v, Wickham & Bullock Island Coal Oo., 

Ltd. (Aus.) 411 


"53, 54, 65, 85, 107, 


Brown’s Case (1581) 
143, ek 150 
3 


Browne v. Hartshorne (1671) 








Brownlow v. Lambert (1599) "22, 23 
Bruce’s (Lord) Case (1728) 318 
Brune v. James (1898) .. 525 

v. Thompson (1841) 25, 41 

v. Thompson (1842) _... 25, 41 
Brunsden v. Humphrey (1884) .. 606 
Brunskill v. Powell (1850) —. 467, 468 


Brunswick Theatre, lic, Hx P. Carruthers 


(1828) 252 
. Brutton v. Branson (1898) ae . 496 
Bryant v. North Metropolitan Tramways Co. 
(1890) .. 526 
Bryant & Pittsburg Municipality, Re (Can.) 326 
Buckhurst' (Lord), wenkwerh & Bellasis 
Case (1662) .. ; 239, 241 
Buckland v. Fowcher (1486) . .. 291 
Buckley v. Hann (1850) 458 


eee ee 


Buckley & Beach v. National Electric Theatres, 


Ltd. (1913) 7, 490 
Buckton, fe, Buckton - v. Buckton (1907 ) 122 
Bugden v. Bignold (1843) Sas , 118 


Bull v. Birkbeck (1843) ae a, .. 92 
Bullen v. Godfrey (1614) we 35, 102 
v. Grant (1589)... 108, 122 
Bullen’s Case (1610)... ait sabe .. 102 
Bullock v. Dibler (1593) 63, 107, 108, ee 





Bullock’s Settled Estates, Fe, i IPHONES v. 
Haggard (1904) ws & ww. 92 
Bully v. Palmer (1698) 298, 330 


Runtere. Coke (1707) 
Bunting v. Lepingwell (1585) 58, 68, pees 130, 134 
Buntings Case (1585) ... 129, 130 


Burdet v. Mathewinan (1683) 22, 23 
Burdet’s Case (1586)... ae ies 46 
Burgaine v. Spurling (1632) 131, 138 
Burgers v. Du Plessis (S. Af.) .. 418 

v. Murray (S. Af.) 335 
Burgess (Doe d.) v. Thompson (18836), 184 
Burgess v. Wheate (1759) 150 


Burgesse v. Foster (1584) - 
Burghs (Convention of) v. Cunningham (Scot. ) 











270 

Burkill v. Thomas (1892) vee - 486 
Burnett v. Union Mutual Fire Insurance Co. 

(Can.) 387 
Burnley E quitable Co-operative & Industrial 

Society v. Casson (18 .. 879 

Burrell, Re, Burrell v. Smith (1870) ie 115 

—_——— (Doe d.) v. Bellamy (1813)... 109 

v. Dodd (1803) said 50, 51 

v. Nicholson (1833) __.. 424 

v. Smith, Re Burrell (1870) ads w- =1L16 

Burridge v. Nicholetts (1861) rr ow. «451 


TABLE oF CASEs. 


nace 
Burrill (Wright d.) v. Kemp (1789) .. 
Burritt v. Hatfield (Can.) 270, 272, 279, $20 
Burrough (Doe d.) v. Reade (1807) .. 























Burrows (Doe d.) v. Freeman Gest). 10 
Burton v. Hodsoll (1827) es 17 
Burton v. Le Gros (1864) . 454 
Burton & Saddlers’ cee Re (1861) 302, 804 
Bush v. Culloway (185 9) 122 
v. Green (1887) ... 11 
v. a (1834) . 104 
Butchers’ Co . (Master, ate. ) v. “Bullock (1803) 338 
v. Morey (1790) 326 
v. pues, Re Meech’s Will 
(1910) is 7 a a. = 487 
Butler, Ha p . (1749) ee 113, 316 
Butler v. ‘Ablewhite (1859) w. 457 
v. Archer (1594) 97 
v. Palmer (1698) 298, 330 
—-—— v. Physicians (President. & College of) 
(1632) . 279 
Butler & Lightfoot? s Case (1590) 70, 126 
Butler & McLord v. Saskatoon (Can. ) 380 
Butterworth v. Kelly (1888) ... ; 205 
——_—__———. v. Robinson (tao?) .. 207 
Button v. Awdley (1619) me 238, 239 
—v. Wightman (1594) 282 
Buxton v. James (1851) "182, 221, 222 
Byrd v. Wilford (1596) . 276 
Byrne v. Knipe (1848). “465, 481, 510 
v. Statist Co. (1914) gig 166, 184 
Byron (Lord) v. Dugdale (1823) Sear 222, 
—_—__—_—- v. Johnston (1816) 216 
C. 
Cable v. Marks (1882) . .. 166 
Cain v. Butler (1916) 458, 459 
Caird v. Sime (1887)... 173, 180 
Callaghan v. Twiss (Ir.) .. 239 
Calmenson v. Merchants’ Warehousing Co. 
(1921).. io 259, 260 
Calne Borough Case (1738) oes . 804 
Calvin v. Provincial Insurance Co. (Can. = 387 
Cambridge & Oxford Universities v. Richard- 
son (1802)... 205 
serine ids College (Provost & Scholars) Case 
97 
Campbell v. Canadian “Co-operative “Invest- 
ment Co. (Can. 388 
v. Fairlie (1880), 49 L. J. Q. B. 445 482, 
483 
v. » [1880] W. N. 17 ... .. 551 
v. Loader (1865) __... : 471, 504 
v. Scott (1842) ce ak 206, 207 
Canada Atlantic Ry. Co. v. Moxley (Can. 4 406 
Canada Bonded Attorney & Legal Directory, 
Ltd. v. Leonard-Parmiter, Ltd. (Can.) ... 204 
Canada Life Assurance Co. v. Peel General 
Manufacturing Co. (Can.) ... . $72 
Canadian Pacific Navigation Co. v. "Victoria 
Packing Co. (Can.) ... ; 380, 388 
Canadian Pacific Ry. v. Parke (1899) 401 
Canadian Pacific Ry. Co. v. Roy (1902) .. 401 
Cane v. Chapman (1836) Sis 416, 417, 419 
Cannon v. Smaiwood (1684) ... 477 
v. Toronto Corn Exchange (Can. ). 341 
Cannon (Heir) & Pack (1714) 116 
ser er Tk (Archbp.), Hz p., Ez p. St. Paul’s 
Chapter), Ea p. London (Bp ) 
on 6, 157 
Canterb Corpn. Gusley d. )2. Wood aed) ” 875 
Capell v. Mym (1599 37 


xiii 

PAGE 
Caproni v. Alberti (1801) 175 
Car v. Ellison (1744)... 79 
Oarew v. Davis (1855). 39 
Carez’s Application, Re (1889) 352 
Carlisle (Karl) (Doe d.) v. Towns (1831) we =158 
Carlisle Corpn. v. Blamire (1807) 279, 280 


Carlton TREtaion v. Coleman & Co. (L911) 221, 





228, 229 

Carmarthen Corpn. v. Lewis (1834) . .. 376 
Carnan v. Bowles (1786) 209 
Carpenters’, etc., Co. v. Hayward (1780) 437 
Carr d. Dagwell v. Singer (1750) is . §=6.: OL 
v. Stringer (1858) 519, 520, 525, 526, 542 
Carratt v. Morley (1841) soe .. 4538 
Carrington v. Deane (1917)... 516 
Carron Iron Co. v. Maclaren (1855) . 431 


Carruthers, Ex p., Re Brunswick Theatre 

















(1828) . 250, 252 
— v. Fisher (1889) 497, 498 
Carte v. Dennis (Can.) 204, 218, "920, 225, 227 
Carter v. Carter (1857) 131 
v. (1896) 140 
v. Crumwel (1590) ‘a .. 280 
o. Ely (Dean & Chapter) (1834) 379, 380 
——— v. Sanderson (1828)... we «6327 
—— v. Sehright (1859) 92 
v. Smith (1855)... 51D 
Carter & Claycoles Case (1590) 377 
Cartwright v. Wharton (Can.) 205 
Cary v. Faden (1799)... Se .- =167 
v. Kearsley (1802) 205, 216 
v. Longman (1801) we «=«:67 
Case of Issues (circa 1630) 294 
Case of Monopolies (1602) .. 199 
Case of Swans (1592) ... a, 22, 
Casey, Fe (Ir.) ... _ 252, 254 
Cashmere, The (1890) .. 519, 52 23, 556 
Cassel] v. Stiff (1856) ... 202 
Cassels v. Hudson, Re Hudson (1908) 104 
Cassim v. Molife (S. Af.) ia 2, 275 
Castle v. Hobbs (1625) 15 
Caston’s Case, Clarke v. Union Fire Insurance 
Oo. (Can.) st 383 
Cate v. Devon & Exeter ‘Constitutional N ews- 
paper Co. (1889) ae s 205, 223, 224 
Catherine Hall Case (1802) we O45 
Cattley v. Arnold (1858) 142 
Yawley (Lord of the Manor), “Re (1846) 129 
Cawley v. Kurnell (1831) 532 
Cawthorn (Doe d.) v. Mec (1833) wee 133 
Cescinsky v. Routledge aGeorge) & pone: Ltd. 
(1916)... 217 
Chaffin v. Gawden (1693) 102 
Challis v. Watson (1913) 544 
Challoner v. Murhall (1795)... 154 
Chamberlayn v. Symonds (1740) “27, 31 
Chamberlin v. Drake (1657). a 147 
Chambers v. Manchester & Milford ‘Ry. Co. 
(1804).. 
Champian v. Atkinson (1672)... 
Chance v. Dod (1733) .« ss 39, 55, 133, 
Channel Coaling Cv. v. Ross (1907) . 494, D0 
Chantrey, Chantrey & Co. v. Dey (1912) 188 
Chapeau (Doe d.) v. Reynolds eee) 40 
Chapman v. Cowlan (1810) -o8 
—_—_—_——- v. Knight (1880)... 530 
—_—— v. Oppenheim (1849) 462 
—___———-- v. Pendleton (1609) 98 
—___—__—. v. Sharpe (1682) _... ae 74 
Chapman & City of London, Re (Can. ) 351, 409 


Chapman & Sons v. a & Co. ee? ) ee 

Chappell v. Boosey (1882) ; bce 

et v. Davidson (1855) . 
——_——— (1856) . 
vy. Purday (1841) 


"916, 223, 225 
193, 216, 221 


xliv 


PAGE 

rer 193, 216, 221 
.. 163, 180, 182, 193, 
202, 216, 221 

(1847) .» 228 
v. Sheard (1855) , oe 178, 216 
Chappell & Co., abe v. Columbia Grapho- 

one Co. (1914 : ae 194, 213 
chard (Portreeve * Burgesses) v. Opie ue) 123 
Charitable Corpn. v. Woodcraft (1735) 422 
Charles (John) oe Son v. Cory (1919) we §=484 
Charlewood v. Bedford (Duke) (1738) w Al 


Chappell »v. Purday (1843) 
(1845) 





—————_-Y, 


—--———- ¥. 











Charlton v. Ludlow Corpn. (1845) 412 
Chatterton v. Cave (1878) ee 214 
Cheesewright. ». Thorn (1869)... . =4738 
Cheetham v. Hollingworth (1914)... .. «481 
—___——_——_ v. Manchester Corpn. (1875) 411, 412 
Chertsey Urban District Council v. inci 
(1905).. ee 538 
Chester (Bp. )v. ‘Freeland (1626) : 307 
Chesterfield’s (Aldermen) Case ee ) 292 
Chetwode v. Crew (1746) : ik 2233 
Cheveley v. Fuller (1853) tee .. 640 
Chew v. Chew (1691) ... Ses see ssid T7 
v. Holroyd (1852) - ve .. 4478 
Chichester (Earl) v. Hall (1851) a 98, 100 
Child v. Hudson’s Bay Co. (1723) 326, 329 
Chilton v. London Corpn. (1878) 290, 418 
v. Progress Printing & Publishing 
Co. (1895) : 165, 166, 223 
Chinese Empire Reform Assocn. »v. Chinese 
Daily Newspaper Puneee Jo., Ltd. 
(Can.).. aes .. 350 
Chinn v. Bullen (1849)... 500 
Chippett v. Thompson (Aus. y 65 re 


hivers v. Savage (1855) aoe 4 a, AB 
Chiverton v. Ede (1921) 3; 498, 199 
Christ| Church (Dean, etc.) v. "Buckingham 


(Duke) (1864) ‘ 57 
Christ Church (Dean & Chapter) & Parotts 

Case (1584) ... a. 280 
Christchurch Overscers, Ee p. (1851) 524, 554 
Chudleigh’s Case (1594) 56, 134 


Church v. Imperial Gas Light & Coke Co. 








(1838) 285, 388 

-—~— — v. Linton (Can.) us. 272 
—-———-. v. Mundy (1806) 138, 139 
_- v. —~——_ (1808) 138, 139 
v. Wyat (1595) 57, 60, 61 
Churchward v. Coleman (1866) 552, 553 
——_—___——  v. Ford (1857)... .. 119 
——-———-—— v. Johnson (1889) ww. «6641 
Churton v. Frewen (1866) 26, 27 


Chuter v. Frecth & Pocock, Lid. (1911) ... 352 
Citizens’ Life Assurance Co. v. Brown (1904) 404, 
408 


City of London v. Vanacker (1699) ... 326, 329 
——_—_-__———. v. Wood (1701) 325, 326, 335, 337 
City c London Duty of Water-Bailage Case 
(1680).. 418 
City of London Fishmongers’ Mystery v. 
itobertaon (1843) 386, 387 


City of London Ces ients & Coke Co. v. 
Nicholls (1826) n ; .» 9388 

Clack v. Clack (1906) ... 503 

Clamp & Clamps Case (1587)... 128 


Clare Hall Case (1788)... 345 
Clare Rural District Council v. Collen (1907) er 


Clark v. Bishop (1872)... ne 174 
—-—— v. Danvers (1679) 64 
-—- v. Denton (1830) : 332 
——-- v. Gravesend Corpn. (1841) : .. 816 
—— v. Hamilton & eer sic eal Insti- 

tute (Can.) . .. 3891 
—— v. Le Cren (1829). 832 


TABLE OF CASES. 








PAGE 

Clark v. Melbourne Herbour pense Comrs. 
(Aus.) - a . 854 
Clark’s Case (1684) 282, 287 
——-—_——— (1596) 337 
—_ (1697) ©... 437, 488 
Clarke v. Arden (1855) tae ez . 148 
v. Clayton (1860) i =e .. 69 
-—-_—— vy. Coventry OCorpn. (1835) _ 349 
——— v. Cuckfield Union Guardians (1852) _ 393 

——--~ v. Imperial Gas Light & Coke Oo. 
(1832) : $4 286, 288, 367 
——— v. Mercer (1859) ie we. 13 
—~--— v. Pennifather (1584) . aK, 134, 151 
———— wv. Roche (18786) Sie «. «6652 
——— Vv (1877) .. 536 
——-~— v. Royal Panopticon, The (1857) .. 3858 
———— (Doe d.) v. Stillwell (1838) _... .- 1183 
—~—- (Doe d.) vy. ———— es) 113 
—-— v. Tucket (1690) 333, 337 


“= VU, ord, Re Pirkins’ “Hstate (1859) 124 
v. Union Fire Insurance Co., Caston’s 





Case (Can.).. bes .. 383 

v. West Ham Corpn. (1914) me 513, 526 

Clarke Biothers v. Knowles (1918) 461, 548, 551 
Clarkson v. Musgrave (1882) ... ais 527, 529 
we Woodhouse (1782) ai rr: 2 | 
Sot eet 9) Ses (1780) ~ 4] 
Claudet v. * Golden Giant Mines, Ltd. (Can.) 348 


Clavering, Re, Public Trustee v. ene 
(1915)... 80 
Clayton v. Cookes (1742) 7 
———— v. Renton (1867) : see 
(Doe d.) v. Williams (1843) .. we Ld 

















Clegg v. Baretta (1887) .. 469 
Clement (Roe d.) v. Briggs (1812) 59, 154 
——-———- v. Maddick (1859) _... ise .. 219 
Clementi v. Goulding (1809) ... bit + 176 
—_——————. v. Walker (1824) ... 182, 191, 192, 193 
Clements v. London & non Western Ry. 
Co. (1894) és 533 
-—_——_——- v. Scudamore (1704) 108, 105 
Clench v. Cudmore (1694) soe he we TB 
v. Witherly (1678) es » 116 
Clerk v. How (1698)... 119 
—— v. Tucket & Stapiedon ( 1690) . 337 
Clerke v. Wentworth (1582) .. , .- =149 
Clerke’s Case (1697)... 437, 438 
Clifford v. Thames Ironworks & & Shipbuilding 
Co. (1898)... 528 
Clifton v. Basset (1583) ait 58, 148 
v. Furley (1862) “52d, 553, 554 
v. Molineux (1585)... .. 34, 146, 148 
Clifton Dartmouth Hardness i v. Holds- 
worth (1844). wan 278, 428 
Clinton v. Bonnolt (1908) , ne 522 
Clipperton, La p., Re Green (1848) iin wv. O21 
, Ee (1848) ies ie Bhs 521 
Clowes v. Hoge (1870).. ; axe er 2G 
Clun v. Pease & Turner (1594) a ee OA 
Coates v. Parkgate Iron Co. eer”) ab .. 636 
Cobat’s Case (1368) 243 
Cobbett v. Woodward (1872) .. -. 170 
Cobbold v. Pryke (1879) 472, 473 
Cocke, fe (1845) 245 


Cocks v. Harman (1805) ne * ca 45 








v. Purday (1848) 180, 182 
Coe v. Wise (1864) AY aie ae . 406 
—— v. 1866) sss a de .. 406 
Coffin v. Dyke (1884) . 454 


Cohen v. Hazen Avenue Synagogue Corp n. 


(Can.) .. 316, 318, 341 
Coke v. Jones (1861) , es . 652 
Colburn v. Duncombe (1838) .. : . 224 
—_———— v. Simms (1843) = "220, 227, 228 
Colchester Corpn. v. Brooke (1846) ... 299, 436 


TABLE or CaAszs. 


PAGER 

Colchester Corpn. v. Lowten (1813) . 373 
—_—_-______—— v. Seaber (1766) 209, 435, 436 
—__—____——_-——- Case (1616)... ne .. 830 
Colchin v. Colchin (1599) - 139 
Cole v. Clark (1843)... 929, 
-—— v. Coles (1848)... 125 
v. De Trafford en 526 





v. Francis (1887) .. oe 225, 226 
v. Gear (1888)... ae ig Set ce 
Jealous (1845) .. 












































——- Vv. 93 
v. Knight (1849) .. 466 
vy. Wall & Burnell (1591) 68 
faletian v. Griffin (1859) me 537 
— 1. Moore (Can.) 415 
———— v. Wathen (1793) 214 
Coles v. Stacey (1853) .. .. 465 
College of Physicians v. Butler (1632) we T2No 
(President) v. Salmon 
(1701) .... 279, 
280, 415 
v ‘Talbois 
(1697) , 280, 415 
— uv. West (1747)... . 424 
Collingridge v. Emmott (1887) 186 
Collingwood’s Trusts, He (1858) _ ae 78 
Collins v. South Staffordshire Ry. Co. (L851) 393, 
412 
Collis v. Cater, Stoffell & Fortt, Ltd. (1898) 170 
Colman v. Bedil (1589) we «144 
Colonial Building & Investment Assoen. v. 
A.-G. of Quebec (Can.) 207 
Colonial Gold Reef, Ltd. v. Free State Rand, 
Ltd. (1914) . 285, 347 
Colquhoun v. Nolan Town Comrs, of Cashel 
(Ir.) ... . a . 293 
Colston. v. Gardner (1681) 5b 
Colton v. Smith (1774)... , 24 
Combe v. London City (1840) 423 
v. London Corpn. (1842) 423 
uv. cree?) ome V5 
Combes’ Case (1613) ; 127, 128 
Comer, Re (Can.) ince BOS 
Commercial Bank v. Kirkham (Can. ) 433 
Compagnie du Pacifique v. Guano Co. (1883) 433 
Compagnie Générale Trans-Atlantique v. Law 
(Thomas) & Co., La Bourgogne ee?) 431 
Compton v. Collinson (1790) ... 127 
v. Compton (1760) . 37 
Comyns v. Hyde (1895) 167 
Conesbie v. Rusky (1596) 151 
Coningsby (Lord) v. Steed (1723) 238 
Conolly (Roe d.) v. Vernon (1804) 49 
Conroy v. Peacock (1897) sti 496 
Constable & Co. v. Brewster (Scot. io 186 
Contract Corpn., Ex p., Re Barned’s Bank- 
ing Co. (1867) ... .. 288 
_ Ebbw Vale Co.’s Claim 
(1869) ~ 396 
Convention of Burghs ¢ v. . Cunningham (Scot. ) 270 
pe Abe v. Farries (1869) 542 
Jooch v. Goodman (1842) 22, 276, 375 
nee. Re (1845) .. 245 
(Doe d.) v. Danvers (1806) 48, 49 
----— v. Gordon (1892) .. es 538 
v. Imperial Tobacco Co. ( 1922)... 485, 500 
-—--v. Jones (1861) _... «a» 652 
-——— wv. Loveland oe 438 
v. Stubbs (1620) . 100 
Cooke, Ex p. (1848)... 38 
Ite, Kx p. Warner (1812) sae 117 
(Salisbury d.) v. Hurd (1776) ... 74 





v. Smith (1896) . ol2 
Cooksley v. Johnson & Sons (N. Z.) 162, 163, 204 
Coombes v. Gibson (1783) 122 

Coombs v. Coether & Wheeler (18 29) 





349 











xiv 
PAGE 
Coomes & Son v. Hayward (1913) -. 499 
Cooper, Re (Can.) 241, 252 
-—~ Re, Cooper v. Stephens (1895) 192 
——-—— v. Busbridge (1867)... 522 
-—-—— v. Greene (1861) 140 
-~ vy. Jones (1855) 116 
—— v. Stephens (1895) __... 192, 197 
v. Whittingham (1880) 218, 227 
v. Willis (1906) ... 497 
Co-operative Union, Ltd. v. Kilmore, Augh- 
rim & Killucan Dairy Society, Ltd. (Ir.) 172, 
221, 222 
Coote v. Ingram Ate . 226 
Cope v. Parry (182 ‘ids ww» 124 
—— v. Thames Haven Dock & Ry. Co. 
(1849) ; sos 87, 393, 412 
Copeland v. Lewis (1817) ) w. §=4. 62 
——_——. v. Simister (1893) 528, 534 
Copeman v. Hart (1863) 462, 463 
————— v. Hudson (1837) ww. «sCséQDAL 
Copestake v. Hoper (1908) 97 
Copley’s Case (1610)... 146 
Copper Miners’ Co. v. Fox (1851) 390 


Copyhold Comrs. & Copyhold Act, 1852, Re, 
~» Queen’s College, Carabridge (Presi- 
dont & Wellows) (1837). a. ABT 








Copyholders’ Case (1626) 60 
Corbet v. Peshall (1614) 38 
Corbett, Re (1859) ae .. «=A 
-~ v. General Steam Navigation Co. 

(1859). es . 460 
Corelli ». Gray (1913) ss "168, 167, 204 
Corn v. Paslow (1602) .. at we 237 
Cornford v. Carlton Bank (1899) 403, 405 
Uv. -——————— (1900) 403, 405 

Cornish v. Upton (1861) oe see 220 
Cornish Silver Mining Co. v. Bull (Can. ) .. 283 
Corpus Christi College, Ha p. (1815)... 37, 45, 46 


Corpus Christi College (President) Case (1587) 371 
Jorsellis, Re, Lawton v. Elwes (1887) we «AG 


Cort v. Birkbeck (1779) 27 
Cortis v. Kent Water-works Co. (1827) 344, aan 
Cosh (Roe d.) v. Loveless (1819) es 

Cosin v. Young (1635) se 19 
Cossitt v. Cusack (Can.) 286 
Cotton v. Davies (1717) ott 
tjoulston v. Gardiner (1681)... 5A 
Counsell (Doe d.) v. Caperton (1839). 128 
County Court Judge, fe, La p. J olliffe (1873) 554, 
555 

Oounty of Gloucester Bank v. Rudry Merthyr 
Steam & House Coal Colliery Co. (1895) 2386 
Cousins v. Lombard Deposit Bank ( Pace 531 
Cowern v. Nield (1914) 541 
Cowley (Earl) v. Wellesley (1866) 93 
Cowling v. Topping (1906) __... 557 
Cowney v. Thompson (1890) ... 186 
Cowper v. Clerk (1732) Oh 
Cox v. Cox (1853) se 193 
——v. Higford (1710) . .. =150 
—— v. Land & Water Journal Co. (1869) 171, 223 
——~ v. Pardon (1886) .. I71 
Coxwell v. London General “Omnibus 10. . 
(1879) : er ah . «485 
Crab v. Bales (1605) 63 
Cramer v. Bird (1868) .. 436 
Cramporn v. Freshwater (1610) 67 


ee. ov. Varna Ry. Co. (1872) 398 
Cranley v. Kingswell (1617)... 

Cranz & Co. v. Sheard (1913)... 

Crapp v. East Stonehouse Local Boar s (1589) 
Crawley v. Kingsmill (1618) : Ms 
Creaton v. Creaton (1856) 77, "78, 12 
Cremer v. Burnet (1651) ; 143 
Oresswell v. Haines (1861) 113, 114 


xlvi 
PAGE 
Cresswell v. Hawkins (1857) 50 
v. Jones (1912) “469, 507, 528 


Creyke v. Hatfield Chase Level Corpn. (1896) 377, 


413 

Crisp v. Pratt (1689)... 125 
v. York & Newcastle Ry. ‘Co. (1854) 508, 509 
2 24 


Giispe. . Belwood (1695) 
































staal Aa (1596) 145 
Critchley v. Brown (1886) 484 
Croft v. Courage & Co., Lid. (1890) 403 
v. Howel (1578) .. .. 283 
Crook v. Seaford Corpn. i 871) 376, 397 
Croome v. Guise (1837) . 96 
Cross v. Gray, Dawes & Co. (1889) 539 
v. Rix (1912)... 508 
Crosse v Lawrence (1852) 111 
Crotch v. Arnold (1909) ; 215 
Crotty v. Oregon Transcontinental Ry. Co. 

(Can. 433 
Crouch v. Wills {1658).. 13 
Crow (Roe d.) v. Baldwere (1793) 103 
Crowe’s Mortgage, Re (1871) .. 117 
Crowley v. Vitty (1852) 35 471 
Croydon (Churchwardens) (Doe d.) v. Cook 

(1805) dels 28 
Croydon Hospital v. Varley (1816) 283 
Crush v. Turner (1878) 534 
Crystal Palace Gas Co. v. Idris & Co. (1900)... 481 
Cubison v. Mayo (1896) : 523 
Cuddon v. Eastwick (1704) 326, 437 

-— v. Morley (1848) 80, 82 
v. Tite (1858)... 14, 93 
Cudmore v. Raven (prior to 7 10) .. 150 
Culley, Re (1833) 252, 254 
v. Brown (1727) . 38 
Culliford’s Case (1704)... eg 259 
Cullum v. Ross, Fx p. Tanner (1850). .. 556 
, R. v. Lambeth eounty Court 
Judge (1850) .. 556 
Jumberland v. Copeland (1862) 3 .. 189 
(Earl) v. Cumberland (Dowager 
Countess) (1615) 236, 238 
—__—_——— v. Planche (1834) . =194 
Cuming, Fe (1869) see 113 
Summing, He, Ex p. asia (1860) . 125 
Currie v. Nind (1836) . 52, 53 
Currier v. Cryer (1655 ).. ae. | Be 
Curry, fte (Ir.) ... 189 
Cursham v. Newland (1835) 17 
— v. — (1888) 77 
—————  v. ————_ (1839)... 77 
Curson v. African Co. (1682) . 278 
Curtis v. Daniel (1808) 81 
v. Scales (1845) .. 147 
Curtise & Cottel’s Case (1586) a 152 
Cusack v. London & North Western Ry Co. 
(1891) 536 
Cuthbert v. Commercial Travellers’ “Assocn. 

of Canada (Can.) _... 317, 318 
Cuthbertson v. Parsons ( 1852) .. §82 
Cutler v. Creswick (1674) ae 101 
Cutlers’ Co. (Master, etc.) v. Buskin ( 1693) .. 33] 

D. 

Dacres’ (Lord) Case (1584)... 46 
Dagwell (Carr d.) v. Singer (1750) .. 61 
Daintry 2 Brocklehurst ar 68, 71 
Se 8. AD) 68, 71 
Daire v. Boversham (1661) _... ee 132 
D’Almaine v. Boosey (1835) ... 212, 213 
Dalton v. Hamond (1600) és 84 
Damerell v. Protheroe (1847) ... 28, 30, 96 


fn nr 


TABLE OF CASES. 


PAGE 
Dance v. Girdler (1804) 277 
Dancer v. Evett (1685) 163 
Dand (Doe d.) v. eon (1849) 51 
Daniell v. Saise (1897) fa 249 
Daniels v. Charsley (1851) 542 
Dann v. Curzon (1910) ves 519 
Darby v. Toronto City (Oan.).. 428 
Darbyshire, He, a p. Hill (1883) 585 
Darcy v. Allin (1602) as 199 
D'Arcy v. oe Kit Hill & Callington Ry. 

Co. (1866) : a ves 386, 287 
Darcy’s (Lord) ‘ase (1598) 13 
Darell v. Bridge (1748) .. 85 
Darke, In the Goods of (1859). 353, 3854 
Darley v. R. (1846) __.. 312, 313 


Dartford Union Guardians v. ere Sons 


(1888) 380, 381 
Dartford Union Guardians v. Trickett & Sons 

(1889) : 380, 38] 
Dartmouth Corpn. UV. Holdsworth (1844) 428 


Dartmouth Harbour Comrs. v. Dartmouth 











Hardness Corpn. (1886) . 428 
Daugars v. Rivaz (1860) ise 414, 416 
Dauncey (Doe d.) v. Dauncey (1817) 28 
D’Aungre’s Charity, Re St. John the Evange- 

list (1888) ... - ia 351, 352 
Davenant v. Hurdis (1598) er 280, 329 
David v. Howe (1884) 486, 487, 488 
———— v. Rees (1904) ... ; .. 624 
Davidson v. Bohn (1848) .. 189 

v. Garrett (Can. ) 245, 246 

Davies v. Beversham (1661) ~~» 182 
v. Brecknell (1870) ea JODT. 

——-— v. Fletcher (1853) a 452, 453 
——— wv. Fortescue (circa 1630) 55, 71 
v. Gas Light & Coke Co. (1909) 304 

——— v. Holbrook (1851) P 552 
—— v. Humphreys (1814) ... ». 8038 
——--— v. Morgan (183]) 334, 335, "336, 337, nace 
9 

—-——-- v. Williams (1879) 496, 499 


Davies’ Case (1598) __... ws tin ‘eae “2 
Trust, Re (1889) i - 79 
Davis v. Baird (Ir.) 175, 185, 228 











v. Benjamin (1906) . LY 
—— d. Shropshire Corpn. v. Edwards (1732) 37 
——— v. Mlagstaff Mining Co. (1878) . . 473 
—- Great Kastern Ry. Co. (1878), __ 806, 510 
—— v. Pearce (1870) . 493, 494, 553 
——_ v. Pembrokeshire J dis (1881) .. 239 
—— v. Walton (1852) 479, 480 
Davis & Co. v. Comitti (1885) . 169 
Davy v. Acland (1744) ee | 
Daws, He, 'x p. Daws (1838) 252, 255 
' Dawson v. Gregory (1845)... Me 4l 
Day v. Day (1916) sy ats sea 520, 526 
Dealey v. Clark (1831)... .» 467 
Dean v. Bennett (1870) 316, 317 
v. Brown (1910) ... . 618 
Dearden v. Evans (1839) 80 
Dearing’s Case (1590) . es 248 
De Beauvoir v. Owen (1850) . -» 100 
De Beers Consolidated Mines, ‘Ltd. v. . British 
South Africa Co. (1912) —... 859 
De Beers Consolidated pn bites 0. Howe 
(1906) — 42?, 430 
De Beren hee Wheble (1819)... -. 211 
Debtor (No. 2 of 1912, Brentford), J Re, Ex p. 
Judgment Creditors (1912) .. - 610 
Deerling v. Evans (1839) 80 


De Grave v. Monmouth Corpn. (183 0) 396 
Delacherois v. Delacherois (1864) 9,10, 18, 16,17 
Delfe v. Delamotte (1857) 5 221 
De Lhoneux, Limon (A.) & Co. v. Hong Kong 


& Shanghai Banking Corpn. (1886) 431 


TABLE oF Caszs. 


Dell v. Rigden (Higden) ieee 


60, 61, 85. 56 
Den d. Southwood v. Blake (1827) 20 


Denbigh (Harl), Ha p., Re Smith (1892) 534, 535 
Dench v. Bampton (1799) a ats 20 
Dene v. Sawyer (1872) we §=6889 
Denn v. Spray (1786) 28, 105 
Dennison v. Ashdown (1897) . 189 


Denny v. Bennett (1896) ... —... 455, 496 
v. Lemman (1615) ike ‘ich 




















Denny’s Case (1590) 16 
peas (1849) ae 480 
Hast Anglian Rys. C 10. (1850) .. «392 
2 . Marshall (1863) ae 481, 482, 547 
De Porquet v. Bury (1851) .. 461, 462 
Derby Canal Co. v. Wilmot (1808). .. 289 
Derby Corpn. v. Derbyshire County Council 
(1897) .. 499 
D’ Errico v. Samuel (1896), 15 45; f, 59 491, 492 
v. , [1896] 1 Q. B. 163 486, 487 
De Souza v. Cobden (1891)... ; .. 800 
Deutsche Evangelische Kirche zu Pretoria 
v. Hoepner (S. Af.) ; 341 
Deveber v. Britain (Can.) .. §=286 
Devenish v. Baines (1689) : “63, 73, 76, 77 
De Villiers v. Pretoria Municipality (S. Af.)... 354 
Devonshire (Duke) v. Pattinson (1887) 16 
Dewell v. Sanders (1618) ie ses ie EAT 
Dews v. Riley (1851) ... 452, 504 
Dickens wv. Lee (1844) ... .. 224 
Dicks v. Brovks (1880) 212 
v. Yates (L881) . 178 
Dickson, Ke, Blackburn. v. Dickson (187 1: 125 
— v. Neath & Brecon ek Co. (1869). 422 
Dickson’s Case (1627) we 
Dierken v. Philpot ipoi) "484, 487, 490 


to. ( 1850) "380, 


Diggle v. London & Blackwall Ry. € 
331, 388, 390 











Dighton v. Stratford-on-Avon Corpn. (1670) ir 
BE 

Dighton’s Case (1670) 320 

Dillon v. Coppin (1833) 69 

v. (1839) sce 69 

vw. Hraine (1594) wee 56 

Dilly v. Doig (1794)... se 224 

Dimes v. Arden (1836).. fe 18 
v. Grand Junction Canal (Proprietors) 

(1852) 109, 110, 126 
Dimock v. New ‘Brunswick Marine Assurance 

Co. (Oan.) is 387, 388 

Dingor v. Mathews (1889) .. 526 

Dixon v. Brown (1915) 525 

- v. Wilkinson (1853) 112 


Dobson & Kennedy, Hz p.(N.Z.) 163, 195, 204 
Dod, Longstatie & Co., Re, Ba p. Lamond (1888) “a 
Dodington v. Ford (1582) 2s 





Dodsley v. Kinnersley (1761) é 206, : 207 
Dodwell v. Oxford University (1680) . 326 
Doe d. Askew v. Askew (1809) se 30, 74 
nim Woodcock v. Rs ee 134 
———-~—- Ryall v. Bell (180 ‘a 122 
——- - Burrell v. Bellamy (1813) 109 
—lidney v. Benham (1845) 370 

—-— Kinglake v. Beviss (1849) 40 
—— Edney v. Billet (1845) 370 


—— Birmingham Canal Navigations Co. 


of Proprietors v. Bold (1847) 
— Tunstill v. Bottriell (1833)... .. 62 
— Robinson v. Bousfield (1844) 67, 144 
— Milner v. Brightwen (1809) 31, 72 
— Nepean v. Budden (1822) _.. =? 137 
— Grubb v. Burlington ede (1833) 144 
— Priestley v. Calloway (1827) .. 133 
—~ Counsell v. Caperton (1839) . .- 128 
Bank of England ots & Co. )u. 
Chambers (1836) $i ... 289 


J, VOL. XTIEI. 


SS 


. 
| 
) 
| 
| 


AYQ 











xivi 

PAGE 

Toe d. Spencer v. Clark (1822) 59 

- Grundy v. Clarke (1811) 274 

—~--—— Folkes v. Clements (1813) .. 148 

-—-—-- [amilton v. Clift (1840) 50, 103 

~-—— Higgs v. Cockell (1836) we 374 

Hobbs v. Cockell (1836) wes OLA 
Croydon (Churchwardens) v. Cook 

(1805) 28 

~-——— Warwick v. Coombes (1844) .. 138, 149 


—---— St. John’s Church ese) v. Crawford 








(Can.) 428 

——--— Taylor v. Crisp (1838). 108 
ee v. (1839) .. 108 
——-~— Cook v. Danvers (1806) 48, 49 
~-—— Dauncey v. Dauncey (1817) .. . 28 
—— —— lhustace v. Hasley (1835) 104 
-——--- Evans v. Evans (1826) 146 
—--—— Bailey v. Foster (1846) = 53 
-—-—--— Burrows v. Freeman (1844) ... 40 
Garrod v. Garrod (1831) 104 

———— Wheeler v. Gibbons (1835) 118, 132 

—-- ~— Brenan v. Glenfield (1835) we «=125 
-——-~ Smith v. Glenfield (1835) 125 
—~—----~ Nepean v. Goddard (1823) 66 
—--——~ Lansdell v. Gower (1851) fais. LD 
— —— Riddell ». Gwinnell (1841) 73, 75 
-—-—~~- Bennington v. Hall (1812) “l 33, 138, 139 
—- --— Le Keux v. Harrison (1844) . 106, 414 
—-——~ Beck v. Heakin (1837) is2 aie 1l 

— --— Tarrant v. Hellier (1789) 1t0, 146, 147, 
140 

-~~—— Hickman v. HMickman (1832)... 122 
——- — Jackson v. Hiley (1830) we OTL 
—-—— Reay v. Huntington (1803) 51, 153 
-——- ~ Newby v. Jackson (1823) ee - ADE 


Whitbread v. Jenney (1804) ... 

Whittick v. Johnson (1819) . 

King’s College v. Serena (Can. ) 
——~— Welsh v. Langfield (1847) “d 
—--—-—- Winder v. Lawes (1837) "108, 139 140 


99 
et 


85, 86, 136 


———- — Hdmunds v. Lilewellin (1835) 49 
Douglas v. Lock (1835) 95 

Nunn 2. Lufkin (1803) 67 

Besley v. Maisey (1828) 139 

———- — Lempriere ». Martin (1777) B5 
—  —— Mason v. Mason (1770) 31 
-——- - Woodmass v. Mason (1793) 289 
-~- —-— Oawthorn v. Mee (1833) 133 
-~——- - Stilwell v. Mellersh (1836) _... ww. «=»: 46 
——-— Ashburnham (Marl) v. Michael (1851) 41 
—---—~— - Malden Corpn. v. Miller (1818) 282 
— - Harman v. Morgan (1797) we =108 
Mest Sioa Twining v. Muscott (18414) sv, 109 
—-——--- Player v. Nicholls (1823) 77, 120 
Garrod v. Olley (1840) ; LL, 133 

-- Whalhead v. Ossingbrooke (1824) 28 

— Pring v. Pearsey (1827) se 13 

- Gibbons v. Pott (1781) ; 141 

- Petre (Lord) v. “ple (1849) 110 

— Beadon v. Pyke (1816) : 66 

- Burrough v. Reade (1807). 70 

-~ Chapeau v. Reynolds (18383) .. 40 

-—— - Jones v. Richards (1798) ‘ _ 11 
— - -— Baverstock v. Rolfe (1838) ‘53, 61, “10, le 
Watson v. Routledge (1777) ... D2 

-- Norfolk (Duke) v. Sanders (1783) ... 73 

-- Foster v. Scott (1825) .. 685, 66, 72 

~ Shelton v. Shelton (1835) 412, 127, eri 

— Blesard v. Simpson (1842) 59 

— Simpson v. Simpson (1838)... 59 

— Foster & Jamieson v. Sisson (1810)... 29 

— Padwick v. Skinner (1848)... 40 
Molesworth v. Sleeman (1846) "10, IL 


ad 





























xvii 

PAGE 
Doe d. Hanson v. Smith (1808) are 189 
Gutteridge v. Sowerby (1860) 137 
Pilkington v. Spratt (1883) ... 70 
Clarke v. Stillwell (1838) 113 
———— v, ———--———_ (1842) 113 
Rayer v. Strickland (1842)... «= 5 
—-~—- Pennington v. Taniere (1848) 376, 380, 
391, 392, 395 
Higgs v. Terry (1835) ; «6874 
--—-— Parker v. Thomas (1842) 70, 103 
——-__—— Burgess ». Thompson (1836)... 134 
———— Dand v. Thompson (1849) _... -. 61 
—-—-— Blacksell v. Tomkins (1809) ... 71, 126 
‘Carlisle (Earl) v. Towns (1831) .. 158 
~——--—— Tresidder v. Tresidder (1841) 67, 68 
Wightwick v. Truby (1774) ... . 28 
Bover v. Trueman (1881) 109 
Tynte v. Turner (1845) . 12 
Vernon v. Vernon (1805) 138, 139 
Evans v. Walker (1850) 34, 139 
North v. Webber (1837) is 126, 154 
Leach v. Whitaker (1833) 34, 35, 43, 58 
— — Roberts v. Whitaker (1833) 34, 35, 43, 58 
— —— Clayton v. Williams (1843)... . 15 
Perry v. Wilson (1836) 108 
—~- — Strickland v. Woodward (1847) uae 92 
———- Shewen v. Wroot (1804) 114, 115, 131 
R. & Finch v. York bis ) (1846) 11 
Doggerell v. Pokes (1594) ae 335 
Dogrell v. Perks (1594) 335 
Doig v. Mathews (Can.) 343 
Dolphin v. Layton (1879) ake 517 

Dominion Salvage & woe Co. v. A.-G. 
of Canada (Can.) _.. : 434 
Donaldson v. Beckett (1774) 162, 198 


vy. St. John’s donor” Pu 


Hospital Comrs. (Can.) 406 
Done v. Smethier & Leigh (1635) 237 
Donkin v. Pearson (1911) 544 
Dormer (Smith d.) v. Paskhusst (741) 143 
Doughty v. Firbank (1883)... 503 
Douglas v. Dysart (Earl) (1861) 89 

(Doe d.) v. Lock (1835) 95 
- v. Smith (1855) as 493 
Douglass v. Rhyl Urban District Council 

(19138) .. 386, 395 
Dovaston v. De La Bertauche (1901 ) .. 626 
Dove v. Williot (1589) 68 
Dover v. Gregory (1839) 122 
Dow v. Golding (1629) ” 89 
Dowdeswell ». Francis (1874).. 537, 538 
Dowdswel v. Dowdswel (1675) . 68 
Dowling v. Great Western Ry. Co. (1857) .. 545 
Down wv. Hopkins (1594) 42,47, 57 
Downe (Viscount) v. Morris (1844 y., Be .. 161 
Downinghams Case (1594) __... 67, 144 
Drake & Jackson v. Victoria cornns (Can. Ee 383 
Draper v. Zouch (1676) 38 
Dreesman v. Harris (1854)... 525 
Drewell’s Case (prior to il 129 
Driffield, Fa p. (1871) . .. 236 
Driscol v. King (1883) : 487, 488 
Driscoll v. Kinsale Town & Harbour COME: 

(Ir.) . 809 
Driver d. Berry v. Thompson (1812)... 127 
Drogheda Corpn. v. Holmes (Ir.) 376 
Drulff & Co. v. Joel, Emmanuel (1882) 521 
Drury v. Man (1746)... 126 
Dublin (Archbp.) v. Bruerton (1569), 434 
Dublin Corpn. v. A.-G. (1835) es 863 
Duchesne v. Finch (1912) 41] 
Duck v. Bates (1884) ... 214, ae 
Dudfield v. Andrews (1689) 

Duell v. Saunders (1618) me 147 
Dugworth v. Radford (1640) ... 76 


TABLE OF CASES. 


PAGE 
Duke v. Davis (1893) . 486 
Dumper v. Syms (1601) 412 
Dundee Harbour Trustees v. Nicol (1916) 862 
Dunford, Re (1848) a2 550 
Dunkley »v. Scribnor (1815) 54 


Dunlop Pneumatic Tyre Co. v. Act. fiir Motor 
und. eovortelureeuebeu vorm. Cudell & 

















Co. (1902)... 4380 
Dunn v. Allen (1686) ... 97 
v. Appleton (1898) 490 
v. Green (1724) .. a 2152 

v. South Eastern & Chatham ‘Ry. Co. 
(1903) sas 3 519, 522 
Dunston v. Paterson (1858) ». 4568 
Dupuy v. Dilkes (1879) 225 
Durant v. Kennett (1869) 7 .. 869 

Dutch West India Co. wv. Henriques Van 
Moses (ns) . 279, 429 
Dutton, He (1892) ; .. 248 
Dyason’s Case, R. v. Chester Corpn. (1694)... 321 
Dyer v. Dyer (1602) _... $2 
v. (1788)... "64, 65 
Dymock v. Watkins (1883)... Se 489, 503 

Dyte v. St. haere Boord™ of Guardane 
(1872) .. 882 
Eales v. England (1702) .. 150 
Eardley v. Granville (1876) 80, 82 
Early v. Rathbone (1888) 114, 141 
East v. Chapman (1827) ». 245 
v. Harding (1597) sca saa . =A49 

Kast Anglian Rys. Co. v. Kastern Counties 
Ry. Oo. (1851) ... 368 
v. Lythgoe (1851) ... 531 

East Dulwich No. 295 Starr-Bowkett Build- 
ing Society, He (1890) 544 


East Fremantle Corpn. v. Annois (1902) 401, 402 


East London Waterworks Co. ». Bailey 
(1827)... » 895 
Eastcourt v. Weeks (1699) “14, 15, 144, 147, 148 
Eastern Archipelago Co. v. R. (1853) 434, 436, 
436 
Eastern Counties Ky. Co. v. Broom (1851) ... 404, 
406 





v. Hawkes (1855) 368 








Eastern Union Ry. Co. v. Hart (1852) 378 
Kastland v. Burchell (1878) 540 
Eastview Town v. ae Roman ‘Catholic 
Corpn. (Can.).. 288 
Eaton v. Basker (1881) 382, 384 
v. Lake (1888) . 187, 189 
v. Tapley (1899) .. 497 
Eaton College Case (1557) . 282 
Eavers v. Skinner (1602) - 16 
Ebbw Vale Co.’s Claim, He Contract. t Corpn. 
(1869)... .. 396 
Kberall (Roe d. ) ‘v. Lowe (1790) ahs 62, 140 
Ecclesiastical Comrs. v. Merral (1869) 376 
Ecclesiastical Comrs. for England v. Page 
(1911) 19 


v. Parr 
109, 139, 140 


(1894)... 
43, 46, Ge 116 


Eddleston. v. Collins (1858) 





Edge v. eater Water Board ( 1907 ) .. 279 
Edleston v. Collins (1853) Di .. 116 
Edmonds v. Watermen & Lightermen Co. 
(Master & Senior Warden) (1855) .. . 829 
Edmondson v. Harrison (1896) wie 516 
Edmunds v. Brown & Tillard (1668) 486 
(Doe d.) v. Liewellin (1835) 49 
Edney (Doe d.) v. Benham (18456) 370 


TABLE OF CASES. 





PAGE 
Bdney (Doe d.) v. Billet (1845) - 370 
Educational Co. of Ireland v. Fallon & Getz sha 
(Ir.) Ss me .. 20 
Edwardes v. Cotton (1902) 196 
Edwards, Ea p., R. v. Bridport County Court 
Judge (1905) .. 481 
——__——-, Fz p., R.v. Philbrick (1905) .. 481 
——_——-—_ VU. Champion (1853).. . 60, eines 
v, Fidel (1818) 72 
v. Grand Junction Ry. Co. (i836). 392 
v. Hughs (1726) se .. 101 
v. Mallan (1908) 484 
v. Midland Ry. Co. (1880) . 398, 403 
v. Moseley (1740) __... 96 
v. Rogers (1850) 548, 546, 547 
eles v. England oc. ... 150 
Egleton’s Case (1599) . 76 
Bire’s Case (1563) ror 272 
Eldridge v. Fletcher (1835) 554 
v. Knott (1774) PP .. 100 
Eliot, Pearce & Co., Re, Ee p. Allduy & 
Bushill (1897) “a 473 
Elkin & Co. v. Francis, Day & “Hunter (1910) 178 | 
Ellington v. Cheney (1735) __... vw - 38B! 
Elliott & Borthwick v. Walton (1855 ) . §=6461 
Ellis ». Marshall (Horace) & Son ue) 185, 228 | 
v. Ogden (1894) ... . 185 
v. Peachey (1849) 464, 517 





——v. Watt (1849) 
Elms v. Hedges (1906) 
Elston v. Rose (1868) ... 
v. Wood (1833)... 


511 

wes .. 519 
469, 470, 549 
see sae 39 





Elve v. Boyton (1891).. 296 
Elwood v. Bullock (1844) 328 
Ely (Dean & Chapter) v. Caldecot (1832) ior 315) 
—— (Dean & Chapter) v. Caldecott (1831) ... 40 
—— v. Moule (1850)... 504, 514 
—— (Dean & Chapter) v. Warren (1741) 29, 81 
Ely’s (Bp.) Case (1612) 2 313 
Emanuel, Re (1882) .. 521 
Emanuel. College, Cambridge (Master & 
Fellows) v. Evans (1626)... ahs Pe 15 
Emery & Barnett, Re (1858) ... 477, 479 


Emmerton’s Estate, Re, Maskell v. Farring- 

ton (1862)... oh bes QE 
Emmett v. Meigs (Can.) 204, 223, 225, 227 
Emperor v. Jogeshwar Passi (Ind.) ... 258 
Enoch & Sons v. Morocco Bound Syndicate, 


Ltd. & Lind (1893) . ss aa 222 
Krish v. Rives (1599) ... 60, 127, 129 
Etheridge v. Womersley, Re Womersley 

(1885).. 516 
Eugenie (or Augusta) (1822) . 23 
Eure v. Wells (1672) 33 
Eustace (Doe d.) v. Easley (1835) 104 
Hvan v. Avon Corpn. (1860) . 370 
Evans v. Brown (1842) ae 

146 


(Doe d.) v. Evans (1826) Sie 
v. Harrison (1762) ‘ "808, 326, 335 
v. Jackson (1910) 545 
v. Manchester, Sheffield & Lincolushire 

Ry. Co. (1887) ws .. 402 
v. Rees (1839) ... .. Al 
v. South London ‘Tramways Co. (1894) er 


v. Upsher (1847) 44, 45 
(Doe d.) v. Walker (1850) 34, 189 
Evans & Oo., Ltd. w. inca bregma Baars 








(1914). 853 
Eve v. Wright (1627) . 100 
Evelyn v. Chichester (1765) 94 

v. Lewis (1844) 109 
v. Worsfold (1849) 86 
Ever v. Aston (1589) ... 72 
Everall v. Brown (1906) 490 








xhix 
PAGE 
Everall v. Smalley (1743) 28 
Everest v. Glyn (1815) 44 
Everingham v. Ivatt (1873) 88 
Eversfield, Ex p. (1858) 546, 547 
—_—————,, He, Eversfield v. Newman, (1858) 546, 
547 
Ewer d. Heydon v. Astwike (1589) 31, 72 
v. Moil (1610)... 14 
Exchange Telegraph Co., Ltd. v. ~ Central 
News, Ltd. 
(1897) 179, 180 
v. Gregory & 
Oo. (1896) 179 
a v. Howard & 
London & Manchester Press Agency, Ltd. 
(1906)... :: we (179 
Exeter Corpn. v. Coleman (1755) . 424 
—_-——  v. Starre (1681) 318, 337 
Eyre & Strahan v. Carnan (1781) 198, 199 
F. 
Kaden v. Stockdale (1797) : 169, 205 
Fairchild Co. v. Wammond (Can.) .. 388 
Fairclaim v. Gower (Earl) (1762) 151 
Fair-Claim v. Sham-Title (1762) ee .. 161 
Fairclough v. Manchester ony Canal Co. 
(1896)... a 426, 427 
Fairlie v. Boosey (1879) 202, 203, 212 
Faith, Ex p. (1841)... . 46 
Fallows v. Slatter (1869) 542 
Fane v. Barr (1660) _... L03 
Fanjoy v. Portland Oity (Can. ) 404 


Fanshaw v. Bond (1653) 14 
Faraday v. Tamworth on (1916) 880, 304, 











4, 146 


398 
Fareley’s Case (1604) . 14. 
Farmer v. Ward (1595) | ee we 144 
Farquharson v. Morgan (1894) 548, 551 
Farr (Swift d.) v. Davis (1799) w=. BB 
Farrer v. Lowe (1889)... .. 484 
Faulkner (Goodtitle d. ) v. Morse (17 89) 130, 131 
Faviell v. Eastern Counties Ry. Co. (1848) ... 4383 
Fawcet v. Lowther (1751) is 5 114, 115 
Fawcett v. Horsfield (1908) a. 520 
Fawkners Case (1627) ; 272, 273 
Fearon sh Norvail (1848), 5 Dow. & L. 430 470, 471 
(1848), 5 Dow. & L. 445 471,505 
Fell v. Charity Lands Official Trustee (1898) 273 
—— v. Lancashire & Yorkshire Ry. Co. ee ) 538 
—— ». South (Can.) ... .. 289 
Fellows v. Albert Mining Co. (Can. ). 288 
Feltmakers’ Co. v. Davis (1797) 337 
Felton v. Bower & Co. (1900).. $54 464. 
Fenn d. Richards v. Mariott (1743) se . 49 
Fenning Film Service, Ltd. v. Wolverhamp- 

ton, Walsall & Dives aac Ltd. 

ihe (Can.) Ser 
Fergus, an. eS 
Heerason ». Kinnoull (Earl) (1842) ated . 419 
Ferndale Industrial Co-operative Pode, 

Ltd., Re (1894) .. 558 
Fernes (Dean & Chapter) Case (. ye: ae B47 
Fernie v. Scott (1871) .. 4s 369, 370 
Ferrer v. Johnson (1594) we AT 
Ferrers v. Wignal (1595) “ oa 15 
Fetterly v. Russell Township (Can. ) ves 394 
Fever v. Aubin (1835)... ae ae 238 
Finch v. Ely (Bp.) (1828) 422, 424 

v. Riccar ea Sean 
nch’s Case (160 “ : 
Plae v. Saati & Exeter Ry. Co. (1852) aes ay 


Finlayson v. Elliott (Can.) 


TABLE or CASES. 














PAGE 
Finnis v. Young (1858) : 296 
Kirebrass d. Symes v. Pennant ( ] 764) 57 
Kishburn v. Hollingshead (1891) : 210 
Fisher «. Nicholls (1700) 130 
v. Wigg (1700) . : .. 130 
Fishmongers’ Co. v. Dinsdale (1848) 386, 387 
—-—-- + -~ - —~- 2. Robertson (1843) 380, 386, 
387, 305 
me a , -- —— (1845) 380, 386, 
387, 395 
——--—- — - —- — 0, ~ ——-- —— (1847) 380, 386, 
387, 395 
Fitch «. Hockley (1594) = 85 
— 0% Stuckley (1594) $5, 131 
Fitzball 7. Brooke (1845) oo .. 220 
Flack ve FE Ov Pe College (Master, etc.) 
(1853)... . 79, 129 
Fleming (Lady) v, Simpson (1828) 82 
Fletcher v. Baker (1874) a2 _ .- 500 
-——-~—— v. Ingram (1697) 3 nes 36 
Flitcroft, Re (1855) a. 78 
Flitters v. Allfrey (1874) .. §=505 
Vloyd v. Aldridge & Willis (17) 114, 131 
Floyer v. Hedgingham (1669).. Pees 3 Fj 
Foley v. A.-G. (1722) .. 279 
Foljambe v. Smith’s ‘Tadcaster Brewery Co. 
(1904).. — 5, 8, 99 
Folkard v. " Hemet (17 76) 38 
Folkes (Doe d.) wv. cienenle (1813) 148 
Foorde v. Hoskins (1615) .. «136 
Ford 7. Harington (1869) 274, 27h, 276 , 300, 369 
v. Hoskins (1615) 132, 136 
v. Taylor (1877) ... 489, 499 
Forder tu. Wade (1794) 73, 76 
Fordham v. Akers (1803) . 476 
Formby Brothers 7. Formby (1910) .. ‘ 529 
Forrest v. Great Northwest ae ‘Ry. Co. 
(Can.).. .. 3891 
KF orrester ¥. Waller (1741) is 176 
Forster & Walker’s Case (1588) 282 
Tortescue v. Clayton (1860) 553 
-——-—_—._ v. Paton (1860) .. 553 
Foss v. Harbottle (1843) “293, 417, 418 
Foster v. Green (1861).. en) S313) 
v. Jackson (1615) 95 
-———— vu. Reeves (1892) we 474 
———— (Doe d.) v. Scott (1825) 65, 66, 72 
——— v. Smith (1856).. 541 


v. Temple (1848)... =... 492, 502 
v. Usherwood (1877) . iss 















































PAGR 

Fraser v. Dickson (Can.) 238 

94 

Fraunces’ s Case (1609) 145 
Free Fishermen of Fav ersham « 7. or Trater- 

nity of), Re (1887)... ; its 297, 436 

Kreeman v. Edwards (1848) .. 116, 117 
-— vv. Meymott (1829) . 34 41, 342 
—- --— a. Numns (1857) 465 
Zi v Phillipps (1816)... wv 28 
Freemantle v. Silk Throwsters’ Co. (1668) .. 332 
French v. Day, Gregory, etc. es 219 
French’s Case (1576)... ise: by 142, 151 
Frend v. Dennett (1858) i 384 
Vv. - — (1861) 384 
Friend v. Shaw (1887).. 470, AT1 
Frogmorton d. Robinson UM. Wharre y (1770) 59 
Frosel v. Welsh (1616).. 131, 1389 
Frost & Reed v. Olive Series ‘Publishing Co. 

(1908).. 210 
Frowde v. ‘Parrish (Can. ) 184, 205 
Fulham 7. Fulham (1642) 58 
aa Re (1853) 

* Blackpool Winter Gardens & Pavi- 

lion Co. (1895) st oe 174 
v. Cheveley (1853) aie 540 
Fulmerston v. Steward (1554) is 270, 300 
Fulwood’s Case (1591).. 274, 275, 276, 372 
Furber v. Sturmey (18 58) Bl, 552, 554 
——— v. Taylor (1900) a sae 524 
Furley d. Canterbury Corpn. v. Wood (1794) 375 

Furniture & Fine Arts Depositories, [.(d., 

Ex p., Re Miller (1912) és ae 510 
Furnivall v. Coombes (1843) .... 273, 277 284, 378 
Fussell, Re, Ha p. Wilkins (1859)... 450 

G 
Gaddesden (Tenants) v. val ae. sv 
(rage v. Collins (1867) .. ot] 
Gahagan v. Cooper (1811) wa are 
Gaisford, Ka p., R. ». Gloucestershire JJ. 

(1857)... 235 
Galbraith v. Poynton (1905) 30, 31 
Gale v. Gale (1789) ‘ie 69, 71 

v. (1877) 1A 

v. Noble (1697)... 417, 438 
Gallard v. Hawkins (1884) 78, 150 
Gallaway’s Case (1583) te soa, de 
Galsworthy v. Selby Dam Drainage | Comes. 

(1892).. 361 
Cialvin’s Inquisition, Re (Ir.) 2A 
Gambart v. Ball (1863) 210, 212 
————— v. Sumner (1859) _... 217, 218 
Gangavishnu Shrikisondas v. Mor eshva Bapuji 

Hegishte (Ind.) 166, 221 
Gann v. Whitstable (Free Fishers) 1865 ) 25 
Ganvill v. Utting (1845) 371 
Gape v. Handley (1777) POL 
Gardiner v. Norman (1621 vs 144 

. Garland, Ea p., Randfield v. Rand fie ld d (1861) 86 

Alston (1858) 2; 87 

_- ——-—v. Gemmill (Can. 164 
-~—- —v. Jekyll (1824) ». 98 
-——-—— v. Mead (1871) : 109, 119 
Garland Manufacturing Uo. v. N orthumber- 

land Paper & Electric Co. (Can.) .. 3768 

Garner v. Coleman (Can.) a 240 

v. Garner (1862) a ie 39 
Garnett v. Ferrand (1827) nea) a a 251 
Garrard v. R. (1619)... 23 
Garratt v. Morley (1841) 453 
Garrett & Clark v. Newcastle Cor pn. (1832)... 338 


v. Walter (1588) . 282 
Foster & Jamieson (Doe d.) v. ‘Sisson (1810). 29 
Foulger v. Taylor (1860) ati 516 
Fournet v. Pearson, Ltd. (1897) . §=166 
Fowlser, Ez p., Re Sudbury’s (J ord) ‘Cha ‘ity 

1819).. 
Fox v. Central " Silkstone Collieries, Ltd. 
(1912): . : we O83 
v. Huddleston (1607 ) 89 
Foxall v. Barnett (1853) 240 
Foxe v. Smith (1672) ... 103 
Foxhall v. Barnett (1853) 240 © 
Foxley ». Annesley (1601) 3 ee. 11 
Foxley’s Case (1601)... Vas ve -, 2k 
Fradella v. Weller (1831) 226, 227 . 
Framework-Knitters’ Co. v. Green (1696) 327 © 
France v. Dutton (1891) sate 492, 521 | 
Francis, Ex p. (1903) ... we. 229 — 
v. Dowdeswell (1874)... 537, 538 © 
v. Fisher (1903) és . 229 
pean Day & Hunter v. Feldman & Co. 

(191 4).. ae 180, 213 © 
Francis’ ‘Application, Re (1903) ” .. 229 
Franklin Church Trustees v. Maguire (Can. ie Al6 , 
Franklyns’ Mortgages, Re (1888) 115 | 


TABLE oF CASES. 











i 








PAGE 

Godmanchester Rural District eee v, 
Hooley (1901) 544 
Godolphin (Earl) v. Penneck (17 54) . 121 
Godwin v. Winsmore (1742) ... 13 
' Goff v. Great Northern Ry. Co. - (1861) 404 
Gold v. Freame (1722)... we «= oO4 
: Goldhill v. Clarke (1892) 466, 467 
Golding v. Caudwell (1851) Sy © ¢ 

———— »,. Sainte Unioa des Sacrées oR Urs 
(Order of) (1892) 431, 432 
Golding v. Smith (1910) ; 519, 523 
Gonsky v. Durrell (1918) . .» 529 
Gooday v. Colchester, etc. Ry. Uo. ms 1852 392 
Goodes 7. Cluff (1884).. 533 
Goodgroome v. Moore ( 1612) .. 10 
Goodtitle d. Faulkner v, Meee (1789) 130, 131 
Goodwin v. Longhurst id - ww. «147 
(ioody v. Penny (1842) ; 415 
Goodyer v. Shaw (1650) ... 292 
Goold v. White (1854)... 60, 61, 112 
Gooles v. Grane (1593) we AZT 
Gordon v. Evans (1894) ¥ .. «6492 
- ». Francis, The Recepta (1893) - 507 
Gorslett v. Harris (1857 ) . 459 
' Gosling v. Veley (1850) 287, 288, "BQ5, 345, 346 
-—— vr, ——~--— (1853) 287, 238, 325, 345, 316 

— —- v. Veley, Braintree Church Rate Case 
(1847).. 287, 288, 325 
Gouldsworth VU. Knights (1843) 273, 295 
Gousky v. Durrell (1918) sa .. 529 

Gowans-Kent Western, Ltd. a Assiniboia 
Club (Can.) “oe ie 391 


- Grabham v. Geales (1620) 


PAGE - 
Garrick v. Camden (Harl) (1790) 93 
Garrod (Doe d.) v. Garrod (1831) .. «104 
(Doe d.) v. Olley (1840) sa 116, 133 
Garton v. Great Western Ry. Co. en) 545 
Gascoigne v. Barker (1743)... 102 
Gay v. Kay (1599) ak "82, 33, "34, 56 
Geddis v. Bann Reservoir (Proprietors) 
(1878)... 399, 400, 402 : 
Gee (Bp. of Chic hhester) v. Freedland (1626) ae 
313 
Gee v. Lancashire & Yorkshire Ry. Co. (1860) 540, 
542 
—— v. Metropolitan Ry. Co. le 510 
-—— v. Pritchard (1818) was 201 
--— v. Wilden (1685) 337 
Ciecre v. Burkensham ( 1683) . 27 
Geissend6érfer v. Mendelssohn (1896) .. .. 188 
Geldart v. Bleazard & Sons (1916). 512, 556 
General Lstates Co. v. Beaver (1912) 490, 543 
———————__--_--———. v. —-——_ (1913) 490, 543 
-——— vu. ~—-— (1914) 490, 543 
General Provident. Assurance Co., Ltd., Re 
(1869).. , Sa 380, 393 
Gentel v7. Rapps (1902) 328, 329) | 
George, Re, R. v. Great We st ern Ry. Co. 
(Directors) (1888)... 249, 251, 252 
Georgian Bay Ship Canal Uo. v. . World News- 
paper Co. ere ye ee 408, 428 
Gerard’s (Lord) Case (161: 5) oe 88 
Gery v. Hopkins (1702) . 425 
Geutel v. Rapps (1902) 328, 329 
Ghafur v. Jwala hae -. 168 
CGthislin v. Deen (1848).. 464 
Gibbon v. Gibbon (18538 541 
Gibbons (Doe d.) v. Pott (1781) 141 


v. Snape (1863) ek 62 

Gibbs v. Liverpool Docks Trustees (18! 58) 349, 350 
Gibraltar Sanitary Comrs. v. Orfila (1890) 400, 401, 

402 
Gibson v. East. India Co. (1839) 7 .. 889 
Gilbert, Ka p. Re Albert Mining Co. (Can.)... 420 
———- v. Star Newspaper Co., Ltd. (189-4) 177, 223 
v. Trinity House Corpn. (1886) 274, 275, 





406 
Gilchrist v. Conger (Can.) » 236 
Gildersleeve v. Wolf Island Ry. & Canal Uo. 

(Can.).. ww. §=288 

Gile’s & Newton's Case (1586) . 15,16, 17 
Giles v. Taft Vale Ry. Co. atl . 406 
Gill v. Valetta (1910) ... i us .. 506 
Gilliver ». Snaggs (1729) bis bed. Sed 


Gilson & Sons v. Kilner (1893) 











Grace v. Newman (1875) 7 
Grafton (Duke) v. Horton (1726) 


13 
“YT, 188, 228 
7 66 
Graham, Fz p., R. v. Durham pony Council 








(191 2). : 260, eae 

——-— v. Burgess (1855) a or we §=25 
~wv. Jackson (1845) — a 32, Bl 
—_———- v. Sime (1801) $4, . 3 
-— —». Winterson (18738) . 175 
Granard (Karl) v. Dunkin (Ir. ‘ 200 


Grand Council Provincial Workmen's j Assen. 

















v. McPherson (Can.).. 43 4 
(irand Junction Canal Co. Te Dimes (1846) .. 126 
Grand Junction Ry. Co., Hx p. (1838) we 252 
— v. are eeu Co. 

(Can.)... oh ba ‘ss 241, 282 
Grant v. Astle (1781) es 90, 91 

——— (1782) ... % 90, 91 

—-—— v. . New Glasgow Town (Can. ya 406 
Grantham v. Copley (1672) .. §=661 
Grattan v. Lendrick (Lr.) 322, 413 
Gravener v. Rake (1593) .. «=»: 6 

: Gravenor Brook (1593) . 63 
— - Todd (1593) os G0, 63, 67 
_ Graves, Re, cp. Walker (1869) Pere Le 65 
"—- ——v, Ashford ae ais 210, 212 
v. Beal (1868) . a5 a 210 

/ ——_+-- v, Colby (1838) 336, 337 
——--— v. Heinemann & Armstrong (1901) 226 
~—vu. Mercer (Ir.) ... we 225 
Graves & Co., Ltd. v. Gorrie (1903) . 163 
Graves’ Case (1869) st ay 175 
Gray v. Arbroath Guildry (Seot. ) 437 
-- — v. Bompas (1862) 541 
»v, Hopper (1888) 484 

- - ». Lewis (1869) 418 
—- = Uy —— (1873) 418 

-—- vu. Smith (Scot.) . .. 33l 
Gray & Cathcart 7. Trinity College, Dublin 

(Provost, etc.) (Ir.) . 287, 314, I3t 
Graydon, he, Ex p. Official Receiver (1896) 505 
Grayme v. Grayme (1763) ve oe 


Ginner v. King (1890) . 483 
Giorgione v. Knight (1848) 480 
Gittings v. Browe (1598) 89 
Gittins v. Cowper (1609) 146 
Glascocks Case (1608) .. 82 
Glass v. Richardson (1852) 119 
Gleaves v. Parfitt (1860) 276 
Glenville v. Selig Polyscope ( 0. (1911) 215 
Glocester (Bp.) v. Wood (1623) ie 18 
Gloucester Corpn. v. Osborn (1847) . 413 | 
2. Wood (1844) 413 | 
Glover : Cope (1691) . 68 
. Limerick Corpn. (Ir. ) .. 406 
Glyn, Be p., Ke Medley (1840) es 140, 141 — 
v». Western Feature Film Co. (1916) 1U8, 
208, 228 
Goddard v. Midland Ry. Co. eee) 540 
Godfrey v. Bullein (1610) eke 102 
————— t. Lazarus (1887) 503 
Godfrey’s Case (1614) .. -» 102 
Godfrey’s Trusts, Fe (1883) 79, 150 
Godman v. Moses (1900) » 534 
Godmanchester Corpn. v. Phillips (1836) 342 


Grayson v. Deakin (1849) 


ln 
PAGE 
Great. Cobar Copper Mining Co. v. Comptoir 
D’Escompte de Paris (Aus.) 429 


Great Eastern Ry. Co. v. Giddons (1880) 538, 539 
——_____—_________—- v. Goldsmid (1884) ... 295 
Great North ror Telegraph Oo. v. 
McLaren (Can.) 283 
Great Northern a Co. v. Manchester, Shef- 
field & Lincoln- 
shire Ry. ; 
(1851).. 373 
v. Mossop (1856) 511, 547, 


548 

———v. Rimell (1856) 581, 582 

——__—--—~- vy. South Yorkshire 

Ry. & River 

Dun Co. (1854) 

—____—___—__—__———— vy. Taylor (1866) 

Great Western Ry. Co., Ex p. (1857) 545 
————_— v. ges & Berlin 

y. Co. (Can.).... 387 

—————--- ~~ v, Bini (1856) 531, 532 

Green, Re, Ex p. Clipperton (1848) ... wae, OEE 

——-- v. Beach (1873) .. 461, 462 

v. London General Omnibus Co. (1859) 308, 


355 
642 


eee 








403, 404 | 


v. Paterson (1886) & 
v. St. John's Corpn. (Can.) 406 
Greenacre, Fz p. (1837) ae .. 258 
Greenock Church Trustees v. Love (Can. ) 




















62, 124, 14I | 


428 


eee 


Greenwich Hospital Comrs. v. Blackett (1848) 82 
Greenwich Pier Co. v. ciaeaats pOneeEyavors . 
(1905).. .. 361 
Greenwood v. Hare (1667) e ina 110 
Greenwood’s Trusts, Re aga) . TWD 
Gregory t. Booker (1597) Bs » 28ST 
—-_—— vu. Chidsey (1848) 467, 468 | 
———-~— vy. Patchett (1864) ek (S07 = 
--———-—~— vt. R. (1848)... ww. 247 
‘Torquay Arent (1912) 496, 497 
Greleeves 1. Pope (1612) ous 71 
Qresham v. Gainford (1544) ... "95, 96 
Grey v. Northumberland oe (1809) $2 
uv. Ulisses (1625) .. 145, 146 
Greystock College Cee ( 1553) we 292 
Grierson v. Eyre (Ir 199 
— v. Jackson uj .. 199 
Griesley’s Case (1588) .. 35, 36 
Griffin, He (1844) ; . 247 
—— v. Coleman (1859) vd - 537 
ve. Kingston & Pembroke Ry. Co. 
(Can. ) Ses 179, 200 
—— v, St. John’s Hospital (Ir.) 295 
Griggs v. Gibson (1866) “a 155 
Grimbly v. Aykroyd (1848)... 467 
Grimshaw, Baxter & Elliott, ata v. Parker 
(1910)... tei 536, 538 
Grindley v. Barker (1798) 314, 345 
Grisley’s Case (1588) ... we. OO 
Groom v. Shuker (1893) ’ 513 
Grossman v. Canada Cycle Co. (Can. _ 180 
Grover v. Lewis (1862) 137 
Groves v. Cheltenham & East Gloucestershire 
Building ree ete) , . 682 
v. Janssens (1854) =r .. 6388 
Grubb, ‘Ea P- (1813)... 37 
—_—— (Doe d .) v. Burlington (Karl) (1833)... 144 
Grundy (Doe d.) v. Clarke (18]1) _... 274 
Guest v. Ibbotson (1922) : 512, 513 
Guggenheim v. Leng & Uo. ( 1806) .- 197 
Guichard v. Mori (1831) 182 
Guildford v. lo-French 4.9. Co. (Can.) 369 
Guilford v. Lambeth (1895) _... 484 


Gummow v. Swan Hill pune Hospital sue 
(Aus.).. 
Gunmakers, ete. ' (Masters) V. Fell (1742) 331, 337 


TABLE oF CASES. 


PAGE 
Gunsmiths’ Co. v. Turville (1717)... 425 
Gutteridge (Doe d.) »v. Sowerby (1860 137 
Guy v. Grand Trunk Ry. Oo. (Can.).. 430 


ae Freehold Land pony 0. _ Wicks 











(1904).. 558 
Gwynne v. Knight (1848) 480 
Gybson vw. Searl (1607) 47 
Gyde v. Lingwood (1866) 155 
Gyles v. Wilcox (1741)... 207 
Gyppen v. Bunney (1596) 8b 

H. 

Habergham v. Vincent (1793) V1 
Hacking v. Lee (1860) ies 556 
Hackney Charities, Re (1864) a we «278 
———_——— Charities, He (1865) see DIS 
Haddock’s Case (1681) 281, 284, 299, 318 
Haddon v. Arrowsmith (1596) ois 63, 147 
————- v. Morton (1893) ww. §=6469 
Haggin vw. Comptoir D’ Escompte de Paris 

(1889) A420, 431 
Haigh v. North Bierley Union (18 58) 3094 
Hale v. (1660) |... 103 
—— v. Lamb (1764)... 124 

(Roe d.) vr. Wegg (1796) .. 16 
Hall v. Arrowsmith (1596) ww =»: OB 
---— v. Bromley (1887) 84, 136 
——— ». Ely (Bp.) (1612) iy BAD 
-——- v. Fairweather (1901)... = 407, 504 
——~- », Swansea Corpn. aan . AT, 308, 416 
——— 1. Taylor (1858) ... we AIT 
—— v. Turbett (1591)... . 36 
Hall & Co. v. Whittington & Co. (Aus. ) 164, 172, 
137, 224 
Halton v. Hassell (1736) .. 90 
Hamilton (Doe d.) v. Clift (1810) 50, 103 
———_———_ v. Davis (1771) ‘Me ns 23 
Hamilton & Port Dover Ry. Co. vw. Gore 

Bank (Can.) .. 888 
Hamilton School Trustees v. Neil (Can. ) .. 309 
Hamlen v. Hamlen (1612) Ses a 143, 149 
Hammersmith & City Ry. Co. v. Brand 

(1869) i. ie w. §=402 
Hammerton »v. Honey (1876) | 31, 32 
Hammond v. Ainge (1718-25) 137 
—————— v. Wemibank (1617) 145 
Hammond Brothers & Champness, Lid. » 

Jackson (1914) ... ... me ie . 603 
Hamond v. Hicks (186) 76, 79 
Hanbury v. Hussey (1851)... wo 8 
Handley v. London, Edinburgh & Glasgow 

Assurance Co. (1902) o 526, 528, 529 
Hanfstaengl v. Ainerican Tobacco Co. (1895) 203 
- —-- -- v. Baines & Co. (1895) 210, 211 
== —~--~-v, Hmpire Palace, Ltd. (1894) 210 
~~ -------- », Empire Palace, Ltd. (1895) 210 
~-— --- -- -— vy Newnes (1895) 211 
-—~---— v. Smith (W. H.) & Sons (1905) 21i 
Hanfstaeng] Art fuphenug Oo. v. Holloway 

(1893) saa a 204 
Hangon v. Carve (1670) 97 
Hanmer v. Chance (1865) "27, 81 
Hansard v. Hardy (1812) ie . 40 
Hanson (Doe d.) v. Smith (1808) 139 


Harbotile & Wilson, Re (Can.) 7 246 


Uarbroe v. Combes (1874) —_... 93 
Hardcastle v. Dennison (1861) 59 
Hardcastlo’s Case (1639) ats 335 
Harding v. Turpin (1628) . 143 
Hardwicke (Earl) v. Sandys (Lord) ( 1844) 15, 98 
Hardy Lumber Co. v. Pickerel River POREONS 

ment Co. (Can.) i w «434 
Hare (Roe d.) v. Aylmar (1754) 37 


TABLE OF CASES. 


PAGE 

















Hares v. Lea (1870) _.. ses 518 
Harland v. Cocke (1673) sad 33 
Harman (Doe d.) v. Morgan (1797) Sa6 103 
——— v. oe 6 (1801).. sie .. 418 
Harper, Fz p Oswestry County Court 
Judge (1851) -. 552 
Harper v. Davis (1887) 498 
v. Midleton (1583) 50 
v. Pole (1867) 448 
Harper Brothers v. Biggs & Son (1907) 206 
Hespor Ltd. v. Barry, ernee & vee Ltd. 
(Scot.) .. 170 
Harrington (Earl), Re (1853) .. j 547 
—___—_____———— v. Ramsay (1853) .. 547 
Harris v. Brunette ae Mill (Can.) 403 
v. Seer Vy (Earl) oer) 297 
—— — v. Harris (1862) 92 
-—— Ue =———  (1863).. oes wae ~~. 92 
ae v. Jay (1599)... ee .. = =42, 43, 57 
——-v, Marter (Can.) a .. 316 
oo : Warren & Phillips (1918) . 216 
~ . Zeehan District Hospital (Aus.) 435 
Harris "ic Haies v. Nichols (1583) 17 
Harris & Sons v. Judge (1892) 490 
Uarris & Taylor v. Dreesman (1854). D2 
Harrison v. Bull & Bull (1912) 545 
~ uv. Crosby (1912) 473 
--—~ ———- y. Evans (1767) 308 
-—-——-~— vu. Godman (1756) 332 
— —--— y. Powell (1894) . «=o 
—— -—- yv. Williams (1824) 422, 424 
Harrison, Ainslie & Co. v. Barrow-in-Furness 
Corpn. (1891) 
Hart, Ite, Ex p., enon Board for Hamner 
(1889 ) as “OS 
Hart v. Swaine (1877) .. 114 
Hartley v. Ayurst: (1848) ts .. 467 
Hartwell v. Thames Haven Dock & Ry. Co. 
(1842) one 388, 389 
Garvey rv. Last. -India Co. (1700) 421, 425 
v. Newlyn (1601) Ms ; 17 
Hascard v. Somany (1693) “341, 344, 376 
Hase v. London General Omnibus Co., Ltd. 
(1907) «» 531 
Haslewoods Case. (1591). 22 
Hassell v. Stanley (1896) .. 524 
Hasset v. Hanson (1623) oe 125, 134 
Hasting v. Greys (prior to 1599) .. 60 
Hastings Corpn. v. Letton (1908) __ ... w» 437 
Hatton, Ez p., R. v. Wimbledon U rban Dis- 
trict, Council (1897) . ae . 349 
Hatton v. Kean (1859) 187 
Hatton’s Case (1595) 145 
Hauchet’s Case (1566) 72 
Hawes v. Ely (Bp.) (1612) 313 
Hawke v. Hulton (E.) & bo., Lid. (1909) 352 
Hawkes v. Hastern Counties Ry. Co vee) 368 
Hawkins v. Great: Western Ky. Co. (1895) 534 
v. Miln (1921) ite .. 490 
--—- ----- v. Newman (1839) 307, 316 
-+-————-—~ y. R. (1818)... 309, 323 
——— v. Rutter (1892) .. 479 
Hawthorn (Doe d.) v. Mee (1833) -. 133 
Hayes v. Brown (1920) 499, 523 
Haynes, In the Gooda of (1842), .. 353 
Hayward uv. Fulcher (1628) 434 
————- v. Raw (1861) $4, 89, 94, 138 
Haywood v. Bibby (1843) 158 
——-—— v. Farabee (1915)... 539, 540 
Hazlitt v. Templeman (1866) .. . 192 
Head v. Tyler (1697)... 148 
Healings v. London Corpn. ( 1640) 283 
ant v. Peart (1891) .. 628 
Heathcote & Rawson’s Contract, Re (1913) 86, 136 
Hedd v. Chalener (1589) aes ne ww. 148 


| 





lin 
PAGE 
aroun v. Wheelhouse (1597) .. ror, AE 
Heggor & Felstons Case (circa 1578)... . 139 
ey v. Helley (1708) Me 103 
Hom Hempstead Coronership, Re (1855) 235 
Hemming v. Blanton (1873) ... . 835 
—————._ v. Davies (1898) _.. ‘ .. 488 
—_————- v. Williams (1871) .. 539 
Henchman v. A.-G. (1834)... 150 
Henderson v. Australian Royal Mail Steam 
Navigation Co. (1855) 389 
v. Bank of Australasia (1888) 367 
——————- v. Midland Ry. Co. (1871) - 403 
Henley (Lord), Fu p., Re London & South 
Western Railway Act, 1856 (1861) 18, 32 
Henley v. Taylor & Bonner (1558) ww §=6: 6 
Henly v. Lyme Corpn. (1829) .. 293 
v. Welch (1706) 22, 23 
Hennell v. Davies (1893) ... 498 


Hennen v. Southern Counties Dairies Co. 
(1902) 352, 408, 409 

ifenriques v. General "Privileged Dutch Co. 
Trading to West Indies (1728) 279, 429 

Hereford (Bp.), Hz p., Ex p. Saye & ay! 
(Lord) (1852) 56, 157 
































Hereford (Bp.) v. Bridgewater (Duke) (1720) 37, 38 
— —— v. Griffin (1848) : .. 186 
Hereford Corpn. v. Morton (1866) 353 
Herman v. Sheldry (1854) 546 
Hernaman v. Smith (1855) —... 463 
Hesketh v. Braddock (1766) ... 331 
Lfession v. Jones (1914) 541. 
Hether v. Bowman (1655) ne 137 
Hewitson, Re, Torbuck v. Hewitson (1852)... AQ 
Hewston v. Phillips (1856) as . AT4 
Hext v. Gill (1872) 153 
Heydon (wer d.) v. Astwike. (589) “3h 72 
Hevdon’s Case (1584) ... as , 59 
Heys’ Will, Re (1851) . ” "8 
| Hick »v. Phillips (1721) a 110 
Hickman (Doe d.) v. Hickman 1 (1832) we «122 
Hicks v. Sallitt (1854) ... . 16, 122, 142 
Hide v. Newport (1584) we §=142 
vw. Welsh (1582) ... , 58 
Higgins v. Grant (1583) a 15 
Higginson v. Blackwell Colliery Co. (1914) . 504 
Liggs (Doe d.) v. Cockell (1836) we =OF4 
—— v. Terry (1835) 374 
Hildesheimer v. Faulkner ue & F. i Ltd. 
(1901) 228 
Hildesheimer & ‘Faulkner v. “Dunn, & Co. 
(1891) 184, 185, 204 
mise Ku p., ore Dar byshire (1883) ts see es 
(1855)... he ais 
a. Hill (1811) Sis T4, 75 
—— 1. Ingersol & Port Burwell Gravel Road 
Co. (Can.) 395 
-——— U. aie ester & “Salford ‘Water W orks 
o. (1833) sie ww» 287 
—— v. Mowe (1585) ... .- 80 
—-—~— v. Perssé (1877) ... 530, 539 
—— v. Price (1761) 115 
v. Swift (1855)... 168 
-—_— v. Upchurch (1611) : 61 
v. Wiggett (1706) ats “a 39 
Hills «. Hunt (1854)... o 296, 326, 336 
v, Oxford University (1684) .» 198 
Hillyer . London Corpn. (1909) Ss .- 406 
. St. Bartholomew’s Hospital agers 
ernors) (1909) 
Hilton v. Granville (Earl) (1844) 81 
ae! 
Hime v. Dale (1804) _ ... . 
Hinton v. Hinton (1755) 74, 75 


Hirst v. West Riding Union Banking Co. 
(1901) baa si 


liv 
PAGE 
Hitch v. Langley (1739) 223 
Hix v. Gardiner (1614) . 27 
Hoare v. Kingsbury Urban Council (1912) 384, 
385, 394 
——— u. Wilson (1834) ese OL 
v2. Wilson (1867) 38, 39 


Hoare & Co., Ltd. v. Lewisham Corpn. (1902) 397 
Hobart v. Hammond (1600) ... 84, $7, 89, 91, 94, 
144, 145, 148 








40 | -- 


Hobbs (Doe d.) v7. Cockell (1836) 374 
Hoblyn v. R. (1772). 329 
Hobson v. Northern Rifles (S. "AL. ) 272 
a. Parker (1758) dee 38 
Hocken v. Doucett (Can. ) Se 236, 237 
Hodge +. Matlock Bath «& Searthin Nick 
Urban District Council & Nuttall eee 395 
pees uv. Atkis (1773) 422 
. Lawrence (1853) 544 
. Welsh (Ir.) ... 191 
Hodgson v. Bell (1890) 484 
- wv. Harris (1669) 0-4 
Hodsden v. Harridge (1669) H4 
Hodson v. Walker (1872) 471 
Hoe v. Taylor (1594)... 57 
Hoey 7. M'Farlane (1858) 449 
Hogg zw. Kirby (1808) ... we 165, 
uv. Maxwell (1867) ae 178 
—— 1. Scott (1874)... 222 — 
Holcroft's (Lady) Case (1594) “42. 43. 
Holden v. Clerk (1576) - 
older d. Sulyard v. Preston a 769) | 86, 135 
Holdfast d. Woollams v. Clapham (1787)... 138 
Holdsworth v. Dartmouth Corpn. ae .. 278 
Hole v. Bradbury (1879) ies 188. 220, 224 
Holland : Blandy (1675) ; 54,50 | 
———— v. Lancaster (1600) ... ; SS | 
Holles (Iaord) v, Hutchinson ons 9] 
Holliday, Re (1922). bs 19 


Hollings v. Lungerford (1 717) 
Hollinrake v. Truswell eae 
Holloway v. Berkeley (1826) . 
Holmes 7. Facie (1580) 
———-— wv. Langfier (1903) 


“185. 
97 

107, 132 

220, 222 


314, 337 , 
169, 170 


TABLE OF CASES. 





PAGE 
Howard, Pe (1855) fe Je 
——-——— v. Bartlet (1620) 152, 153 
--——-—- vu. Graves (1885) .. 520 
——-——  _ v, Gunn (1863) .. §6.201 
~-—---~— vu. Gwynn (1901) 121, 137 
-~—-— ». Hill (1888) . «3347 
~-—-~- wv, Wood (1679) 34, 42 
Howard’s Case (1627) .. . §=6. 468 
Howarth v. Sutcliffe (1895) ty ws §=480 
Howden v. Goldsmiths’ Incorporation. (Scot. ) 345 
Howe v. Howe (1686) . 43 64 
Howitt v. [fall (1862) ... as 194 
— ». Harrington (Earl) (1893) ae 100 
Howlet v. Carpenter (1677)... ste - §=149 
Howley v. Knight, (1849) 276, 308 
Howorth a Surclifte (1895) 477, 480 
Howse v. Ely (Bp.) (1612) i $13 
Hubbard v. Goodley (1890) 406 
Hubert v. Mary (Can.) 203 
Huddleston v. Parnes Ry. Go. (1399) DU 
Hudson, #2 p., R. v. Waldo (1903) . 243 
-~ se Cassels v. Hudson (1908) LO4 


. Fletcher (1673) wee . il 


——-~ - Walker (1872) bet 47] 
Hudson Bay Co. v. Pugsley (Can.) 132 
JJudsons, Ltd. v. De Ilalpert (1913).. 019 
Hughes. Re (1884) shes .. «698 
~--—-—~ wv. Canada Permanent ‘Loan& Savi ines 
mapeseate (Can.) é 381, 305 


. Games (1726) 2 ee ae CBT 
. Mayre (1789) : 45 





~— Ograalieoad (1890) . 516, 517 
- -- a Wells (1852) wv dl 
Iughs v. Carpenter (1611) 127 
— a. Harrys (1631) a 
Hull, Pe (1882) Y40, * 
i -~— + u, Shar-Brook (1604) a ir 
: JTulme v. Ferranti (19138) iis we «482 
Hummerstone v. Leary (1921) 0038, 5041, O18 
Humphrey v. Powel (1614) ah 373 
Huniphreys v. Blyther (1878) v1 
Hungerford v. Austen (1650) ... .» =147 
-— v. Llavyland (1626) 95, 96, 99 


Holms v. Hanby (166) 142 

Holroyd v. Breare (1819) .- 4: 
Holt v. Medlicott (1676) 318, 319 | 
--—- v. Webb (N.Z.) 162 : 





v. Woods (Aus.) . 195, 216 
Hoes v. Bingley (1653) si 67 


Honeywood «. Forster (186]).. 62 
Honywood v. Forster (No. 1) (1861) 62 
Hoole v. Great Western Ry. Co. en . 417 
Hooper v. Hill (1894) . - 301, 550 
Hope v. Sandhurst (Lady) (1889) .. 300 
Hopkins v. Swansea Corpn. (1889)... 325 
Hopkinson v. Burghley (Lord) (1867) 200 
—_—_——— v. Chamberlain vee) ies ate DIZ 
Hopper v. Warburton (1863).. 456, 457, 503 
Hopton v. Higgins (1613) ee wv. «=. 88 
Horlock v. Priestley (1827). 118, 148 
Horn v, Cutlers’ Corpn. (1736) .. 306 
Horncastle v. Charlesworth (40) .. 68 
Home v. Ivy (1670)... 381, 412 
Horner v. Lewis (1898) ww. «246 
Horners Co. v. Barlow (1688)... 329 
Horrocks, Ez n., Re Wood (1882) 476 
Horsfall 7. Sutherland (Can.).. 38 
Hotten v. Arthur (1863) 170 
Houck v. Whitby Town (Can.) 395 


Houghton Land Corpn. v. Ingham (Can. ) 373, 380 
Houldsworth v. City of Glasgow Bank(1880) 4085, 406 
House Property Co. of London v. Whiteman 
(1913) a 522 
How v. London & North Western ‘Ry. Co 
(1892) nti at 


526 | Imperial Gas Co. v Clarke (1830) 





Hunt, /2 the Goods of, (1896) rare iy | 
—— 1», Acton Urban District, Council (1908) 386 
-—-- 4. Burn (1701)... 40, 50 
—-— v, Great Northern Ry. Co. (1851) ~ 1380 
- —-v. North Staffordshire Ky. Co. (1857)... 456 
-—- t. Wimbledon Local Board eo 38) 
——- v. Wray (1851) ' 541 
Hunter v. Simner (1922) «64D 
Huntington (Earl) & Mount joys ae 

Case (1594)... es 15 
Hutchings v. Sheard (1881) 216 
—~——-—— _ v. Strode (1635) __... 142 
Hutchins & Romer, Hx p., Ie Two Musical 

Compositions entitled *‘ Kathleen Mavour- 

neen”’ & “ Dermot Astore ” (1879) yt 
Hutchinson v. Jackson eae: : 102 
oo v. Morritt (1839) .. &3 
Hutt, He p. (1839) as wees, Laat 
Hyde Corpn. v. Bank of England (1882) 277, 296 
Hyett v. Cheltenham Union pce (1850) 382 
ifymas v. Ogden (1905) Sas 473, 517 

J. 

Idle vw. Coke (1705)... 130 
Tinberhorne (Manor of), He, (1875 ) L5G 


Trape rial Book Co., 14d. v. Black & Co., LAd. 
(Can.).. 196, 203, 204 
303 


aon 


TABLE OF CASES. 





PAGE 
Incorporated Law Society, Ha p., RK. v. Snagge 
id (1894) ... 501 
, Re (1845) 300 
Indian Zoedone Co., He (1884) 347 
Ingate v. Lloyd Austriaco (1858) Pe .. 483 
Innholders’ Society (eens & perenne) v. 
Gledhill (1756) ee .. 333 
Insley v. Jones (1878) . "483, 484, 490 
Ipswich Clothworkers’ ‘Case ( 1614) 291, 331 
Ipswich Tailors’ Case (1614) . ee 291, 331 
Ipswich Taylors v. Sherring (1614) aut; 331, 333 
Treton’s Case (1676) _... - w. «=25) 
Irvine v. Stanley Overseers (Can. ) 272, 273 
Irving 2. Askew (1869) . 552, 2) 
——- v, —— —— (1870) 506, 507, 5h2, 55¢ 
Irwell v. Eden (1887) ... be 139 
Txaac v. Wall (1877) es. 157 
-—— 1 Wyld (1851) ... 468, 469 
Isaanke vw. Legingham (1671) «- §=61 00 
Tsed’s Case (1585) we §=152 
Islington Market ‘Bil, Re ( 183 5) 295, 296 
Tssues (Case of) (circa 1630)... ' . 294 
Itchin Bridge Co. v. Southampton Local 
Board of Health (1858) ; as .. =400 
se 
J. de T.’s Case (1367) . w= 101 
Jackman v. Hoddesdon (1504), ss 143, 144 
Jackson v». Beaumont (1855) . 162, 548, 551 | 
—~-—-— uv. Grimley (1864) se we 408 
~—--——_— », Hall (1728) 106, 108 . 
—-—-~ (Doe a.) v. Tiley (1830) ies TL 
SS Marerett (1893) eve 535 
———--- », Neal (1594) 11, 34, 147 
——-—~— 1, Noble (1838) 121 
—-—--— v. North Wales Ry. Co. (1818) 307, 398 
Jacob +. Dallo (L704)... aS ho” 
Jacobs v. Dawkes (1887) re 526 
Jameison v. Mredericton City (Can.).. 359 
James v. Johnson (1677) ; oes 24 
James’ Trust, Re (1852) ~ $3 
Janaway, fe (1819) hie 1 10, 111 
Janssens v. Groves (1854 . 8933 
Jardine v. Smith (1860) 553 
Jarrold v. Heywood (1870) 205 





v. Houlston (1857) 


164, 165, 204. 208. D214 


Jarrow Building Society ». Travers es 514 
Jeans v. Cooke (1857) . os 66 | 
Jeficock’s Trusts, Re (1882) 353° 


Jeffereys (Roe d.) v. eens "119, 131, 132 








Jefteries ( d.) wv. (1754) 131, 132 
Jeffery v. Bowles (1770) : 226, 227 

Jefferys v. Boosey (1854) 182, 163, Isl, 182, 189, 

195 

————- v. Gurr (1831) 277 

v. Smith (1843) 140 


Jenkin v. Pharmaceutical Society of Gr eat 





Britain (1921) 359, 417, 434 
Jenkins v. Harvey (1835) 296, 297 
Jennett v. Sinclair (Can.) 380, 386 
Jennings, Re (1903) éa ‘se - Pree | 

v. London General Omnibus Co. 
(1874), 30 I. T. 266 489 


v. London General Omnibus Co. z 





(No. 2) (1874), 30 L. T. 640... 501 
— v. Moore (1708) . w 183 
Jennison v. East Hants Municipality (Can.) 106 
Jersey (Earl) v. Uxbridge Rural Scuaued 
Authority (1891)... = 
Jesus College, Oxford v. Gibbs (1834) 371 
(1835) ee a! 
Jewison v. Dyson (1842) - 232, 234 : 


lv 
PAGE 

Jogesh Chandra Chaudhuri v. Mohim Chandra 
Rai (Ind.) ... 169 

J Shane bate Market Concession & Building 

Co., Ltd. v. Rand Plague Committee ats Af, . 400 
Johns of Surrey Case (1587) . 90 
Johnson, Re, Ha p. Johnson (1866) . 228 
— (Roe d.) v. Ireland (1809) 154 





———- », Newnes (George), Ltd. ee . 180 








187, 217 
— — -- v. Palmer (1879) a we «©6489 
—-—-—- uv, Refuge Assurance (1912). 528 
Johnston v. Braham & Campbell, ita. ( 1917) 531 
Johnstone v. Spencer (Harl) (1885) 88, 135 
Jolliffe, Hx p., Re County Court Judge (1873) 554, 
555 
—, Ex p., Re Lefroy ets) 554, 555 
Jonas v. Long (1888) ... ; ; 526 
Jones v. Atack (N. Z.).. .- §=165 
. Biernstein (1900) 530, 533 
—-- -v. Currey (1851)... . §=456 
- -—--—-v, Festiniog Ry. Co. (1868) we 402 
~~--— v. Galway Town Comrs. bees rs 286, 289 
—-— v. James (1850 VS - 550, 551 
—-~- uv. Jones (1848) . .. «506 
- --— vb, Owen (1848) . : 470, 547 
. Provincial Insurance Go. (Van. ) . 887 
—— See d.) v. Richards (1798) 11 
——-- v7. Thomas (1861) 470 
-—-— vr. Waters (1835) 316 
—-— v. White (1717) . 260 
Jones’ Trustees v. Gittins (1884) 512, 546 
Jope v. Morshead (1843) ss we «=69 
Jordan v. Jones (1880) 501 
-—--—- v. Martin (1670) .. 96 
—-—— tv, Savage (1732) Ris 76 
Joseph v. Henry (1850) 549 
Josephs v. Pebrer (1825) ww. =350 
Joubert v. Geracimo (Can.) 203, 217 
Joyner v. Lambert (1604) we =107 
Judd wv. Pratt (1808)... me aS 123 
Jude v. Reid Brothers, Ltd. (1907) ... 190 
Jude’s Musical Compositions, He (1907) ww. 190 
Judgment Creditors, Bx p., Re Debtor (No. 2 
of 1912, Brentford) (1912) . 510 
Jukes v. Winnipeg & Hudson's * Bay | Ry. Uo. 
(Can.).. 128 
Jurden v. Stone. (1608) ee we 139 
K. 
Kaihu Valley Ry. Uo. v. Kauri Timber Co. 
N. Z. ie 
Karno v. Pathé ‘Préres, ‘Ltd. (1909) . 215 
' “Kathleen Mavourneen” &  “ "Dermot 
Astore,’”? Two Musical Coro Mons. Re, 
Lz p. Hutchins & Romer ca a . «ADE 
' Kay v. Briggs (1889) cas 
- Kaye, Ite (Ir.) ... 
gerrote v. Sunderland “Marine “Insurance Co. 
(1851 
Keates ie “Woodward (1902) 
Keats v. Hewer (1864)... . 
Keeble v. Bennett (1894) 
Keen v. Kirby (1675) . 18, 126, 1 143, 148 
—-— . Sparrow (1677). 15 
Kehoe v. Lansdowne (Marquess) (1893) 275 
Kelly vr. Byles (1880) ... 178 
———v. Hammond & Co. & lyre J Brothers sai 


(1886) 
———— v. lodge (1870). 


v. Hooper (1839) 
v'. (1841) 


220 
2, 











lvi 





PAGE 

Kelly v. Hutton (1868) cea ae 178 

—— v. ——-——_ (1869) — 178 

——-~ v. Morris (1868)... Re 209 
~v. National Society of Operative 

Printers’ Assistants sate .. 472 

———v. Webster she) ; 542 

—— —v. White (1920) .. 515 

»v. Wyman (1869) 226 


Kelly’s Directories, ted v Gavin & & Lloyds 











(1902).. 218 
Kemp v. Clark (1848) .. 462 
v. Courage & Go, Ltd. (1890)... 403 
Kempe ». Carter (158 ; 57 
Kendall v. King dissay 416 
Kenrick v. Danube Collieries & Minerals Co., “ 

Ltd. (1891)... . 183 
Kenrick & Co. v. Lawrence & Co. (1890) 174 
Kensham., Re (1599)... Se 76 
Kensy v. Richardson (1599) ... 67 
Kent v. Courage & Co., Ltd. (1890)... 403 
Kentish v. Kentish (1791) - 122 
Kerby v. Grand River Navigation Co. (Can. ) 400 
Kerby’s (alias eee Case (1675) 18, 66, 126, 143 
Kerkin v. Kerkin (1854) ean Ge 478, 479 
Kernot v. Bailey (1856) ue 553 
Kerr », British America Assurance Co. (Can. ) 232 
—-— v. Haynes (1860).. - 457 

v. Pawson (1858).. 111, 157 

v. Wilkie (1860) . 339, 340 
Kershaw v. Chantiler (1872) sis ‘ss 508, 553 
Kesson v. Aberdeen wneatis & ‘Coopers’ 

Incorporation (Scot.) 359 
Keynsham Blue Vias Lime Co. v. Baker q 863) 460 


Kidderminster Corpn. v. Hardwick (1873) 375, 380, 
390, 398 
Kilkenny & Great Southern & Bie Ry. 

















Yo. v. Feilden (1851) 433 
Kimpson v. Markham (1921) .. 528, 529 
Kimpton v. Willey (1850) - 468 
Kinaston v. ee Corpn. (1786) 339 
King v. Baylay (1831).. 275 
~ — vu. Bromley (1709) ee UES 
—-- - v, Charing Cross Bank (1889) 520, 546 
—~ — wv, Clerk (1697)... 437, 438 
-—--- v, Dilliston (1690) .. 146 
—-— uv. King & Ennis (1735). es 114 
--— v. Kings’ Municipality (Can. pci 406 
—-— v. Lorde (1630) ... a 63 
——-- v. Moody (1826) . 141, 142 
—— wv. Oxford Co-o erative Society (1884)... 540 
—~-- v. Turner (1829).. 107 
—-— Wu — (1833)... 107 
King’s College (Doe d.) t. Kennedy (Can.) . .. 284 

(Governors) v. McDonald 
(Can.).. ies .. 282 
Kinglake (Doe d. ) Ve Beviss (1849) ae .. 40 
Kingsbridge Flour Mill Co. v. Plymouth 
Baking Co. (1848)... mise ee oon 395 
Kingsmill v. Bull (1808) 97 
Kingswell v. Crawley (1618) . 101 
Kinnell (Charles P.) & Co. v. Harding, Wace 
& Co. (1918) .. see 492 
Kinver v. Phoenix Lodge (Can. ) 404 
Kirk v. Broinley Union ene (1848) 379 
—— v. Clark (1708)... : 124 
Vv. Nowill (1786) . 336 
Kirk’s Case (1675) bes 18, 66, 126, 143 
Kirkheaton District Local Board v. ‘Ainley, 
Sons & Co. (1892)... 527, 534 
Kishori Mohan Bagchi v. Hari Das. | Bysack 
(Ind.) ... eke 229 
Kite v. Queinton (1689) 140 
Knaplock & Tonson v. Curle (1722) .. 189 
Knight, He (1848) ss ae . 480 
v. Abbott (1882) Sig me we §=484 


TABLE OF CASES. 





























PAGB 
Knight - Adamson (1689) .» 182 
- Cooke (1680) 128, 126 
o. Fortipan (1588) __... 127 
v. Wells Corpn. (1696) “279, 280, 282 
Knight & Footman’s Case a 4 127 
Knight’s Case (1585) ... 151 
Knowles v. Holden (1855) 551 
————_ v. Tace (1579) 43 
Kotze v. Murray (S. Af.) 3 .. 835 
Kren v. Kirby (1675) ... 18, 126, 148 
Kruse v. Johnson (1898) Ras 327, 328 
Kutner v. Phillips (1891) 465 
Kyle v. Jefferys (Scot.) 189 191 
Kynaston v. Shrewsbury Corpn. (1736) 339 
di. 
Labouchere v. Hess (1897) .. 201 
Lacey v. Hill (1875) _... ae: 95 
Lacons v. Warmoll (1907) 510, 511 
Lacy v. Anderson (1582) 75, 123 
v. Toole cae 192, 195 
Laidlaw v. Lear (Can. .. 201 
Laird v. Birkenhead ity Co. (1859) .. 396, 397 
Lake v. Jetherell (1611) sae . «89 
Lakeman v. Mountstephen (1874) .. 379 
Lamb v. Evans (1893)... ee 171, 173 
v. Newbiggin (1844) an ES 
v. Wiseman (1615) ey 237 
Lamb Brothers v. Keeping (1914) 490 
Lambert v. Taylor (1825) es 247 
Lamond, Ha p., Re Dod, Longstalfe & Co. 
(1888)... . 621 
Lancaster v. De Grey (tart) (1855) . 545 
Lancefield v. Anglo-Canadian Music "Publish- 
ing Assocn., J.itd. (Can.) ee 228 
Landeker & Brown v. welt & Go. - JA d. 
(1907)... 168, 193, 225 
Lane v. Pannell (1617) | és 70, 71 
Lane & Irving, He (1864) 78, 135 
Tiane’s Case (1586) a « 142 
Lanfielde d. Banton v. Hodges a77s) 65 
Langan v. Carne (1669) 07 
Langlois & Biden, He (1891) ... 521 
Lansdell (Doe d.) v. Gower eel) 375 
Lanyon v. Carne (1669) ; 97 
Lascelles v. M’Swaine (Aus.) . 370 
Lashmer v. Avery (1606) .. 153 
Latham v. Spedding (1851) 477, 478 
Latour v. Bland (1818) ce 189, 192 
Laurence v. Truro Town (Can.) 383, 428 
Lauri v. Renad (1892)... 172, 173, 204, 217 
Lawford v. Billericay Rural District Council 
(1903)... bes ae 394, 395 
——_-_—- ». Partridge (1857) ... 478, 508, 518 
Lawrence v. Smith (1822) : a 168, 221 
Lawrence & Bullen, Ltd. v. Aflalo (1904) 186 
Lawson v. Bank of London (1856)... 399 
Lawton v. Elwes, He Corsellis eyes 46 
Lay v. Cox (1772) eis 18 
Layland v. Stewart (187 8) 189 
Lea v. Grundy (1855) . ie. LAL 
—— v. Parker (1884)... 484, 485 
Leach v. South Eastern Ry. Go. (1876) 510, 541 
~ vw. Thomson (1698) 127 
———- (Doe d.) v. aieakor (1888) "84, 35, 43, 58 
Leader v. Purday (1849) : 83, 191 
v. Rhys (1861)... . 469 
vy. Strange (1850) A; we 217, 219 
Leader: Plunket & Leader v. "Direction der 
Disconto-Gesellschaft (1914) 432 
Leader, Plunket & Leader v. Direction der 
Disconto-Gesellschaft (1915) aa we 482 


TABLE OF CASES. 




















lvii 
PAGE 
Linford v. Gudgeon (1871)... ‘ss 455, 489 
Lingwood v. Gyde (1866) _— oe 155 
L’Institut Canadien v. Le N ouveau "Monde 
(Can.)... ce - 408 
Lion v. Carew (1669) eas iu a 
Lippiat v. Nevile (1635) ee a 
Lister v. Wood (1889) .. ase 512, B6L 


Little Bowden Highway Board Surveyor v. 

Wandly (1883) 
Litton’s Case (1599)... wae ons 16 150 
Livesey v. Livesey (1839) 
Lianelly Local Board of Health, Ex . (1 853) te 4, 
15 


Liemall v. Carre (1669) 97 
Lleniall v. Cara (1669)... « OT 
Llewellyn v. Rowland, Ex p. “Wright & Son 
(1907)... 517, 518 
Lloyd v. BE. & N. A. Ry. Co. (Can. ie .. 280 
---—-- v. Jones (1848) . 477, 479 
—-—— v. Loaring (1802). we «274 
——~- v. R. (1862) ; sae ott 
Lloyd’s v. Harper (1880) ee 
Local Government Act, 1888, Re, Ee. 
London County Council (1892) san 333, 234 
Lock, Re, Ha p. Poppleton (No. 1) (1891) ... 539 
Locke, Re, Ex p. Poppleton (1890) ... 453, 454 
——_—- v. Colman (1837) oie 105, 106 
——- v. Hyet (1721) ... 423, 425 
—— v. Southwood (1834) -- 104 
Lockyer v. Simpson (1730) 79 
Lodge v. Frye (1604) ... we OT 
Lofthouse v. Haggard, Re Bullock’s Settled 
Estates (1904) Se a 
Logan v. Bank of Scotland (1904) uae we 433 
Londesborough (lord) v. Foster (1863) we («BT 
' London (Bp.), Hx p., He p., Canterbury 
(Archbp.), Fae p., St. Paul’s (Dean 
& Chapter) (1852) .. as 156, 157 
—-—-- (Chamberlain) v. Compton (1826) 332 
—-——-— (Barber Surgeons) v. Pelson (1679)... 337 


PAGE 
Leak’s Oase (1541) i 99 
Leake v. Pigot (Lord) (1769) .. ee 89 
are iye Wilton & Co., Re, Ea p. Armitage 
1 oe Mae 
Leathley v. Webster (1755) 328, 329 
Lechford’s Case (1610) 107 
Lee, ne Ls (1858) 418 
— » Lee v, Southwood (1827 ) .. 69 
——- v, Boothby (1638).. ay 142, 148 
——~- vy. Brown (1617) 60, 61 
—— 4. 1676) 14 
—— v. Gibbings (1892) ... 194 
—— v. Simpson (1847)... 173, 214 
—— v. Southwood, Hz p. Lee (1827)... 69 
—— v. Wallis (1756) ae 330 
Lee’s Case (1578) 15 
Leeder v. Rhys (1861)... 469 
Leeds Institute of Science, Art & Literature 
& Leeds City Council, Re (1909)... 371 
Leeds Mill Case (circa 1790) see .. 28 
Lefroy, Re, Ex p. Jolliffe ete) 554, 555 
Leginham v. Porphery (1668).. .. 100 
Leicester’ 8 (Karl) Case reyes 13 
Leidemann v. Schultz EOS): 541 
Leider v. Rhys (1861) . 469 
Leigh v. Burley (1609).. w. 242 
Le Keux (Doe d.) v. Harrison (1844) 106, 414 | 
Lemaitre v. Davis (1881) we OTT | 
Lempriere (Doe d.) v. Martin (1777)... w= «65 
Leneghan, Re (1848)... 493, 547 
Leney v. Hill (1875) ae - Tb 
Lenial v. Cara (1669) 97 | 
Lennie v. Pillans (Scot.) 169 |; 
Leslie v. Malahide Township Corpn. (Can. ). 381 | 
v. Young & Sons (1894) 172 
Lethbridge v. Luxmore ee) 45 
Letsom v. Bickley (1816) 237 | 
Levi v. Champion & Co., , Ltd. (1ss7 — . 192°: 
Levy v. Moylan (185 ae ane 448, 555 
v. Rutley (1871).. 184, 187, 192 © 
Lewen’s Case (18384) ‘et .. 2560 
Lewis, Ex p. (1848) 242 | 
——-— v. Baker (1728) .. 424 . 
—-—— v. Branthwaite (1831) . 80 
-———--v. Chapman (1840) 221 
—-~—-— v. Cole (1862)... ; 453 
- v. Davies (1914)... ee we «DIT 
v. Fullarton (1839) 172, 173, 221 
—----— v. John (1838) ... se oe SD 
———~- uv. Lane (18384) 64 
~——- ». Lewis (1887) . 484 
———~- vy. Owen (1894) . A455, 527 
---— v. Pontypridd, Caerphilly & Newport 
Ry. Co. (1895) - 42.6 
v. Rochester Corpn. (1860) 364 
‘Lewis & Davies v. Burrell (1897) 496 
Lexden & Munster Union Guardians v. South- 
gate (1854)... # 501, 502, 550 
Leyland v. Hips (1876) oes bis 189, 191 
Lhoneux, & Co. v. Hong Kong & 
Shanghai Banking Corpn. (1886) . 431 
Libraco, Ltd. v. Shaw Walker, Ltd. (1918)... 166 
Liddell v. Beal (1860) . 13, 284 
v. Copp-Clark Co. (Can. ) uy 204, 226 
Lidiard & Jacksons’ & Beondioy’ 8 vacant 
Re (1889) san ww» =154 
Life Assoen. of Scotland v. Siddal (1861) . 140 
Life Publishing Co. v. none Pepishine Co. 
(Can.).. at 220 
Lilley v, Harvey (1848). 477, 478, 470, 549 
Lillywhi ite, Ea p. (N. Z.) 232 
Limington’ 8 (Constables) Case (1728) 36 
Lindsay Petroleum Co. v. Pardee (Can.) ... 436 
Lindsey (Hari) ¢ v. Great Northern Ry. Oo. 
(1853)... - 892 


/—— —--——~ vy, Liverpool Corpn. (1796) 


-— —- - (City of) v. Vanacker (1699)... 326, 329 
————————— _ v. Wood (1701) 325, 326, 335, 337 
London & Birmingham Ry. Co. v. Winter 
(1840).. ae 302, 393 
London & North Western Ry. Co. v. Grace 
(1857). ww 54L 
London & ‘South Western Railway Act, 1856, 
Re, Ex p. Henley (Lord) (1861) 18, 32 
London Assocn. of Shipowners & Brokers v. 
London & India Docks Joint Committee 
(1892).. aan 
London Chartered Bank of Australia. Llayes 
(Aus.).. : 
London Corpn., Ex Dp. (1878)... 


325 


371 
285 


414 
London Joint Stock Bank 
(1881)... = 414, 126 
— -—- —--—- —~- ». Long (1807) we 414 
———— — — --- v. Lynn Corpu. (1796) “410, 414, 423 
~~ ¥. Swinland (1731)... 423 
London County Council, Ba p., Ha p. Metro- 
politan Asylums Board, R. ». Poplar 


a 


Borough Council (No. 2) (1922) 411, 426 
London County Council, Ha p., he Local 

Government Act, 1888 (1892) 233, 234 
London County Council ». A.-G. (1902) 366 





_ —— p, Price’s Candle Co., 
Lia. (1911)... ss OU, 101 

London pouty Council & London ‘Tramways 
Co., Fe (1897) 

London Dock Co. v. Sinnott (1857) . 

London (City of ) Duty of Water-Bailage Cas 
(1680)... 

London Fancy Box Co., Lid. v. Berkeley 
(1906)... 


418 


viii 


PAGE 

London (City of) Fishmongers’ Mystery v. 
Robertson (18438) _... wre 386, 387 
vanion Joint Stock Bank v. London Corpn. 


(1880).. 414 
London Life Insurance Co. v. Wright (Can. )... 397 
London Printing & Publishing Alliance, Ltd. 

v. Cox (1891)... 192 


London Stereoscopic & Photographic Co., Ltd. 
v. Kelly (1888) ‘ 211 
London Tobacco Pipe Makers’ Co. +. Wood- 
roffe (1825)... si 280, 293, meets 333, 334 


London’s Case (prior to 1608) 143 
Long v. Cape Town (Bp.) (S. Af.) 835 
v. Collier (1828) .. 111 


Long & Hemmings Case (1590) i BB 
Longbottom v. Longbottom (1852) ... 544, 545 











Longman v. Winchester (1809) 164 
Longstaffe v. Woodrow (1894) 455 
Longworth, Vendor, In the Estate of (Lr. ) 352 
Lonsborough (Lord) v. Foster (1 ne) 87 
Lorant v. Scadding (1849) __... .. Al 
Lorden v. Kean (1916).. 494, 507 
Loughlin v. Guinness (N. ZL. ). .. «642 
Lovejoy v. Cole (1894)... 466 
Lovelace v. Manwood { (1594) . 435 
Lovell v. Lovell (1 743).. 130 
v. Westwood (1830) .. 293 
Lovell & Golston’s Case (1587) 33, 36 
Lover v. Davidson (1856) .. 176 
Low v. Routledge (1865) 181, 182 
—-— tv. Ward (1868) _... ~ ees 182 
Lowe v. Dorling & Son need 533 
———- 1. — (190 3} 533 
——-+t. London & pn Western ‘Ry. Co. 
(1852) “ 393 
—~——— U. Maden (1910).. 519 
Lowery uv. Walker (1911) - 507 
Lowndes v. Duncombe (1822) ine’ 222 
Lowther v. Raw (1735) 29, 83 
Lowther & Blankley v. Times Cold ‘Storage 
Co. & New Zealand Shipping Co. big 497 
Loyd v. Winton (1755) 06 


Lucas v. Cooke (1880)... A Sas 194, 197 
-~ vt Moncrieff (1905) oS 
—-— tr. Pennington, Wright & Noble (1629) 149 
—— v. Williams & Sons (1892) So . 226 





190 | 


Luckett v. Wood (1908) 540, 42 ; 
Lucy v. Dorling (1905) .. 533 
Ludlow Corpn. v. Charlton (1840) ‘278, 285, 348, 
363, 304 
——_—_—_-——— ~ v. Tyler ey 295, 296 
Luffkin v. Nunn (1805) Bia: HOT 
Lumb v. Teal & Co. (1889)... 539 
Lunsdell (Doe d.) v. Gower (1851) 375 
Lunsford v. Popham (1617)... 136 
Lutterel v. Weston (1612) we. 148 
Luttrel’s Case (1601)... 280, 281 
Luxmore v. Nethbridge (1822) a AG 
Lyde v. Eastern Bengal Ry. Co. ( 1866) 359 
—-—- v». Somister (1639) as 127 
Lyden v. McGee (Can.) 404 — 
Lydston v. Exeter Corpn. (1697) .. 284 
Lyme Regis Corpn. v. Henley (1884) 203, 416 
Juyne v. Bennet (1576)... .. 96 
Lynn Corpn. v. Denton (1787 i ww. 424 
Lynn Regis Corpn. v. London Corpn. (1796). 410 
Lynne Regis Corpn. Case ae) ae .. 281 
Lyon v. Knowles (1864) 219 


Lytton (Karl) 7. Devey (1884) 200, 201 


M. 


Mabe v. Connor (1909) 213, 229 | 


M‘Allum uv. Cookson (1858) : ie 


TABLE OF CASES. 


PAGE 
Macarthy v. Wellington com (N.Z.) 396 
M’Beath v. Ravenscroft (18 a 


M’Birney & Co., Ltd. v. Dublin Corpn. (Ir. ei 





McCallum v. Cookson (1858) . 548 
M’Carthy v. Vallis (1887) .. «=485 
M’Colla v. Clacton-on-Sea Gas & Water Co. 

(1889) : -. 400 
MacCormack v. Queen’ 3 "University (Ir. ) 298, 417 
M’Cormick & Carnie v. M’Cubbin (Scot.) 188 
M’Cosh ». Crow (George) & oe (Scot. 211 
McCreagh v. Freargon (1921) . 7 556 
McCrum wv. Kisner (1917) _ 211 
McCullum v. Cookson (1858) ... : 543 
McDiarmid v. Hughes (Can.) ... aes 371, 372 
Macdonald tv. Eyles (1921) : ‘ 190, 191, 195 
McDonald v. Upper Canada Mining Co. (Can.) 391 
McDonell v. Ontario, Simcoe, & Huron Ry. 

Union Co. (Can.) : 348, 386, 387 
MacDougall v. Paterson (1851). . 457 
M’Kachen & Co. v. Sallyco M ineral Water 

Co. (1903) .. 4891 
McEdwards 2. Ogilvie Milling | No. (Can.) ... 309, 

314, 317, 388 
M’Kee, Ex p. Roberts +. Wardell (1853) 549 
McGrah v. Cartwright (1889) ss a. 630 
McGregor v. McGregor (1888) 471, 472 
McHardy v. Liptrott (1887) 520. 535 
Machell v. Nevinson (1724)... 343 
Macher v. Foundling Hospital (181 3). 350 
MclInally v. Blackledge (1911) - 449 
McIndoo v. Musson Book Co. (Can.) vee TTT 
M’Intosh, Ha p., RK. v. M’Intosh (1858 252, oe 
Mack v. Petter (1872) .. 215 
Mackay v. Bannister (1885) ss . «484 
Mackay & Co. v. Toronto City Corpn. (Can. yet yen 
: Mackcellar, Ke, Ex p. Summers (1854) 514, 543 
—— ve y. Summers, Ex p. Summers (1854) 
514, 543 


Mackenzie v. Sligo & Shannon Ry. Co. (1850) 426 
McKeown v. Joint Stock Institute, Ltd. 








(1899) we 426 
Mackereth v. Glasgow & South Western Ry. 

Co. (1873)... ASS 
M’Killar v. Summers, a p. Summers (1854) 514, 

543 
Macklin v. Richardson Mee 180 
Mackworth’s Case (undated) . 286 
Maclaren v. Stainton (1852)... 431 
McLaughlin, Re, Perea ETEe v.  MeLaughlin 

(1922) 354 
Nein v. Moody (Scot. ) 171 
Macleur v. Macleur (1868) om 490 
MacMillan v. Khan Bahadur Shamsul Ulama 

Zaka (Ind.) one 163, 208 
———— v. Suresh chimes ‘Deb (Ind.) 168 
Macmillan & Co. v. Dent (1907) * 201 
M’Mullen v. Sir Alfred Hickman Steamship, 

Lid. (1902)... is 318 
McMurray v. Spicer (1868) 152 
M’Murray v. Wright (1862) 181 
M’Neill v. Williams (1847) __... 222 
McQuarrie ». St. Mary’s Municipality ( (Can. is 406 

: McSherry v. Cobourg Town Trust’ Comrs. 

(Can.)’.. - 2 O78 
M’Sweency v. Drapes (In. yi ay 376 
Magdalen College Case (1688) : 288 
pa tea -—~, Warren v. Smith 

(1615) = ak ~ 314 
Magee, He (Ir. _ a» = 208 
Major v. Brandwood (16 B2) 95, OU 
Malden Corpn. v. Coates (1819) “is . BI3 
——___———_-—— (Doe d.) v. Miller (1818) 282 

543 | Maldon Corpn. v. Blackborne (1839) 278 


TABLE OF CASES. 


PAGE 
Male v. Ellis (1843) : .. 467 
Mallam 7. Oxford Guardians (1859).. 383, 384 
Malet v. Mallet: (1599) . 14 
Malley v. Shepley (1892) 535 
Mallinson v. Siddle (1870) 104 


Malone, Hx p., R. v. Cheshire County Court 











Judge & United Society of Povernakers 

(1921).. . 472 
Malone, Ex p., R. v Parsons (1921) 472 
Malthouse Close & Settled pee Act, Re 

(1890) 559 
Manchester Corpn. v. Williams (1891). .. 408 
Manchester, Sheffield, etc., Ry. Co. v. Work- 

sop Board of Health (1857) $e we 274 
Mandelston v. North British Ry. Co. (Seot.) 405 
Mander v. Ridgway (1898)... 533 
Mangerton, The (1856) : 260 
Mann v. Kdinburgh mOEery ‘Tramways Co 

(1893) : . 3! 57, 362 
Manners v. Blair (Scot. ) - 199 

v. King’s Printers (Scot. ). a 198, 199 
Manscll v. Griffin (1908) io 5138 
= v. Valley Printing Co. (1908) 177, 210 
Manser v. Mastern Counties Ry. Co. (1858)... 545 
Maple & Co. v. Junior ees & we NOYy. Stores 

(1882) es 170, 171 

March v. Brace (1613) .. we «12 

v. Gage (1630) ... 136 
Marchant v. Lee C onservancy Board a S74) 350, 
351 

Marine Mutual Insurance Assoen., Pies v. 

Young (1880) sak sue 289 
Mariot v. Mascal (1587) 279 
Markes v. Suliard (1582) ue “es 137 
Marlborough’s Case (prior to 17 eM) a 425 
Marriage v. Lawrence (1819) . 348 
Marsden v. Wardle (1854) : . 547 
Marsh v. Conquest (1864) 194, "195, 216, 217, 

219, 457 

— -~-- uv. Dewes (1853) : 477, 4738 

—--— v. Huron College (Can. ) wn Ord 

v. Newman (1624) 274, 369 

Marshall». Bluman (1893) __... . §=602 

—— v. Central Ontario Ry. Co. (Can. Vis 398 

v. Queenborough Corpn. (1823) 307 
Marshall (W.) & Co., Ltd. v. Bull (A. H.), 

Ltd. (19801)... a ai 167, 197, 218 
Marshall’s Case (1773). ven ED 
Marshall-Hall, Me (Aus.) 204 
Martin, Ha p. (1879)... AT2 
~——--, In the Goods of (1904) .. 354 
—— — v. Bannister (1879) 472 
~-—— v, Seamore (1670) 118 

-— wv. Wright (1833) sea: 
Marttens v. Hill (1901) 50, 88 
Marwood v. Waters (1853) .. = 479 
Marzials v. Gibbons (1874)... aes 187, 188 
Maskell v. HERR yOM, Re rare 8 Kstate 

(1862) 122 
Masling v. Motor Hiring Co. _ (Manchester), 

Ltd. (1919)... .. §=485 
Mason v. Albert (Aus. ) 175 
-—— (Doe d.) v. Mason (1770) 31 
—~-—- vu. Murray (circa 1771-78) aks .. =6-165 

—v. Wirral Highway Board (1879) 526, 527 
Mason & Aird, Re, R. v. Bayley (1882) 489 
Mason & Barry v. Comptoir D’iscompte de 

Paris (1889) . - 429, 431 

assey v. Burton, Re Bloomsbury County 

Court (1857) .. Shs 458, 546 
Mathews v. Feaver (1786) re oe sie Oe 
—-——_—— v. Whetton (1631)... re 143, 149 
Matthew v. Osborne (1853)... ar .. 188 
Matthewson v. Stockdale (1806) ye 164, 171 
Mattock v. Kinglake (1838) ... ee we «= 44 


| 


lix 

PAGE 

Maudesley v. Maudesley (1868) 485 
Maule v. Mounsey (1844) 228 41 
Maund ». Monmouthshire Canal Co. (1812) .. . 104, 
406 


Maw v. Best (1898) 


“ 520, 526 
Mawman. v. Tegg (1826) 


216, 221 





Maxwell v. Dulwich College (1783) w. 377 
——-—— v. Hogg (1867) 177, 178 
- v. Somerton (1874) ... 207, 227 
May v. Gwynne (1821) oe va 808 
Mayall v. Higbey (1862) 175, 220, 221 
Mayer v. Burgess (1855) ig we 825 
Mayhew v. Maxwell (1860) 163, 227 
Maynard v. Gamble (Can.) .. 3888 
—-—-- v. Gibson (1866)... 1d 
Meadows v. Patherick (1674) ... $8 
Medhurst v. Golder (1867) —... 473 
Medley, fe, Hx p. Glyn (18-40) 140, 14) 
Medows, Re, Norie v. Bennett. (1898) 95, 56, 93 
Meech’s Will, Re, Butchers’ Co. v. aviend 
(1910).. ; wa. 487 
Meeres & Kidout’s Case (1611) 147, 148 
Melbourne Banking Corpn. v. Brougham 
(1879) .. a me . 68938 
Melbourne Banking Corp, v. Brougham 
(1882) as oi 393 
Meller iy Staples (1669). 372 
Melliss v. Shirley Local Board (1885 a 
— (1886) 390 
Mellor v. Spateman (1669) 281, 372, 378 


Melville v. Mirror of Life Go. (1895) ... 
Melwich v. Luter (1588) 


188, 185 
11, 17, $2, 38, 34, 53, 





68 

Mentors, Lid. v. Evans (1912) 490, 491 

—v. White (1912) »~ APO 

Merchant Adventurers’ Co. (1676) — ... we 426 

Merchants Insurance Co. v. Scholie ist (Can. ) 131 

Meredith v. His Tenants (1599) 5D 

Merest v. James (1821) ae 62 
Merrall v. He oueucn Corars. for ‘Wngland 

(1869) ta. i 

Mersey Dock Board »v. “Penhallow (1861) ati as ee 

350 

Mersey Docks Trustees v. Gibbs (1866) 319, 350 

401, 408 

—_ ----—— v. Penhallow (1866) 319, 


350, 401, 406 


Merttens v. Hill (1901) 11, 50, 88 
Metcalf ». Birtle (1890) 499 
Methold v. Winn (1595) 274 


Metropolitan Asylum District 1 ». Hill (1881). 401 

Metropolitan Asylums Board, Wa p., R. v, 
Poplar Borough Council, Bx p. London 
County Council (No. 2) (1922) 411, 426 

Metropolitan Asylums Board (Managers) v. 





Kingham & Sons (1890) 390 
Metropolitan Bank, Ltd. v. Pooley (188i >) 407 
Metropolitan Saloon cpa Co. v, Hawkins 

(1859) 408 
Metropolitan Water Board v. Johnson = Uo. 

(1913).. » 528, 531 
Metzler v. Wood (1878) | 215, 216 
Meynell v. Pearce (Aus.) me 216 
Middlesex Deputy Coroner, Ex D. (1801) ; aa 
Middlecton’s Case (1663) 34, 36 
Midleton v. Jackson (1630) 89 
Milburn v. Newton Colliery (1908) 427 
Mildmay v. Hungerford (1691) 

Mildmay’s Case ee 
Miles v. Bough eerie 301, ‘ 
—— 1. (1844) . 301, 346 
(1845) . 301, 3416 
Milfax ». Baker (1661)... 82, 83 


Att 


Mill v. Hawker (1875) .. 


lx 


PAGE 
Millar v. Taylor (1769) ope ae .. 162 
v. Wanganni Borough (N.Z.) . .. 820 
Millar & Lang, Ltd. v. Polak (1 908) .. 174, Aen 


Miller, Re (Can.) és es 249, 413 
Furniture & ae Arts 











———~, fe, Ea pn. 
Depositories, Ltd. (1912) . 510 
v. Gruenwald (1905) ; 222 
——-— v. Spateman (1669) 372 
v. Wane (1894) ... 228 
Millett v. Ballard (1904) 525 
Mills ». Best (1850) i... 464 
v. Colchester Corpn. (1864) ss .. 206 
(1868)... .. 296 
vu. Scott (1873) -- 602 





Mills (Richard) & Co. (Brierly Hill), Ltd, 
Smith v. Mills ( pane) & Co. “Grieny 
Hill), Ltd. (1905)... 11 

Mills’ ‘Trusts, Re (1888) a eis 


Milner (Doe d.) v. Brightwen (1809) | 31, 72 
——— v. Rhoden, Ez p. Milner (1851) 553 
Milward v. Thatcher (1787)... ete 819 
Minet v. Morgan Co 37 


t——- (1873) 87 

Minor v. London & North Western ‘Ry, Co. 
(1856) .. 460 
Minton 2. Kirwood (1868) 125, 1538 
Mirehouse v7. Rennell (1838) .. 276 
Mirth v. Nugent (1852) .. 461 
Mitchel v. Neale (1755) 112, 118 
Mitchell 1. Hender (1854) ae .. 4590 
Mitchelstown Inquisition, Re (Ir.) ... 253, 254 

Moffatt & Paige, Ltd. v. Gill & Sons, Lid. & 
Marshall (1902) ees a 167, si 210 
Moises v. Thornton (1799) | 284 
Molesworth (Doe d.) v. Sleeman (1846) “10, ll 
Monaghan v. Taylor (18 . 219 
Monckton v. Coane Co., “Ltd. (1912) .. naa 

] 
~ v. Monckton, Re Monckton’s Settle- 
ment. (1913) 

-v. Pathé Freres Pathephone, Lid. 

(1914) 198, oe 


Payne (1899) 

Monckton’s Settlement, Re, ‘Monckton v. 
Monckton (1913) __... 78 
Monk v. Arnold (1902) 




















Monopolies (Case of) (1602)... 199 

Montague (Lord) v. Dudman (1751) .. .. 98 

Montague’s (Lady) Case (1612) 148, 147 
Montreal Park & Island Ry. Co. v. Chateau- 

guay & Northern Ry. Co. (Can.) ... .. 878 

Moody v. Steward (1870) Sats 490 

Moon v. Lawler (1903) 497 

Moor wu. Huntington (Earl) (1681) 83, 136 

v. Pit (1681) 128, 14] 

Moor & Brown v. Onslow (1699) si 18 
Moore v. Brompton aad rou High 

Bailiff (1893) : . 4651 

v. Clarke (1842) 212, 220 

v. Gamgee (1890) 651 

v. Goodgame (1612) 10 

——— v. Moore (1755) 61 

v. Ontario Investment ‘Assocn. (Can. ‘. 398 

v. Pinnick (190]) 537 
Moore, Nettlefold & Co. v. Singer Manu- 

facturing Co. (1904) ae ee 

7 


Morang & Co. v. Le Sueur (Can. ) ati 
——_—_--—_——— v. Publishers’ Syndicate (Can.) iyi 


More v. Pitt (1681)... 128, 141 
Moreton v. Holt (1855) ae oe .. 615 
Morewood v. Wood (1791) a. 29 
Morgan, Re, Ex p. Board of Trade (1804) 515 
v) Bullen (1894) bi 484 





TABLE OF CASES. 


PAGE 
Morgan v. Carmarthen Corpn. (1674) 284, wey 
v. Davies (1878) 
v. Rees (1881) 
v. Scudamore (1680) . 





ae .. 689 
508, 589, 554 
bi .. 89 




















v. Wye (1597) 237 
Morgan’s Case (1724) . .. 101 
Moriarty v. Regent.’s Garage Go. (1921) 496, 497, 

529, 580 
Morley v. Bevington (1905) 520, 623 

v. Clifford (1882) .. 415 
Morley’s (Lord) Case (1666) ... . 256 
** Morocco Bound ”’ Yea te v. Harris 

(1895) w. 224 
Morris v. Ashbee (1868). 171, 209 
v. Clarkson (1819) .. 98 

— — v. Dunfermline Guildey (Scot. y 437 
——— v. Jones (1823) 54 
——. v. Kelly (1820) .. 189 
—— v. Smith & Paget (1585) 17, 35 
——. v. Stephenson (1802) ... . 110 

v. Wright (1870) 209, 221 
Morris & Sons v. Lowe & Co. (1885)... . 535 
Morse v. Faulkner (1792) 86, 107, 1! 30, 131 
Mortimores Case (1629) sf 140 
Morton v. Bank of England (1904) 279 

v. Copeland (1855) __... .. 197 

v. Grand Junction Canal Co. (1858)... 477 
Mossop v. Great Northern Ry. Co. ape): 16 

C. B. 580 547, 548 

v. Great Northern Ry. Co. (1855), 

Saund. & M. 112... 
Mott. 7. Buxton (1802) ae we 37 
Mouflet v. Washburn (1886) . =e 484, 551 
Moul v. Coronet Theatre, Ltd. (1903) 219 
—— v. Groenings (1891) - 203 


Mountjoy’s (Lord) Case (1594) tite us 15, 21 
Mountnoy v. Collier (1853) _.. “478, 479, 541 
Mousell as a. eae on sf oe _ estern 


Ry. (191 ». 409 
Moyle ». Ewer Gd 602) 11, 14 
Mozley v. Alston (1847) . 810 
Muddock v. Blackwood (1898) .. 220 
Muggicton v. Barnett (1857) 30, 105 


| Muhammad Abdul Jalil ». Ram Dayal (Ind.) 187, 


188 

Muirhead v. Direct: United States Cable Co., 
Ltd. (1879)... os .. 426 
Mulleneisen v. Coulson. (1888) _ 488 


Munday v. Thames yaaa Co. (1882) 545 

Munday (J. R.), Ltd. one County 
Council (1916) 498 
478, “476, 492, 548, 


Mungean v. Wheatley (1851) . 
545 


Municipal Mutual Insurance, Ltd. v. Ponte- 

fract pag (1917) ... a wl .. 358 
Munifas v. Baker (1661) 55, 56, 57, 82, 83, 128, 
146, 147, 149 

















Murchison v. Marsh (Can.) _... 236 
Murgatroyd ». Wright (1907)... 515 
Murless v. Franklin (1818) _... 66 
Murphy v. Moncton Hospital (Can. 7 330 
v. Phoenix Bridge Co. (Can. ) 430 
Murray v. Benbow (1822) a 168 
v. Bogue (1853) 208 
v. Elliston (1822) .. 214 
v. Heath (1881) 211, 212 
v. Maxwell (1860) -. 168 
Murrel v. Smith (1591) 17, ae) 141 
Murtagh v. Barry (1880) 513 
Musgrave v. Dashwood (1688) | 74 
——_——— v. Gave (1742) ae 57, 58 
——_——— v. Nevinson (1724) ... 339 
Musgrave’s Case (1608) a 90 
Myers v. Hodgson (1876) 156 


TABLE oF CASEs. 


N. 
PAGE 
Nalson v. Remington (1631) ... 126 
Nanson v. Barnes (1869) 103 
Nash, Ex p. (1850) ” 289 
Natal Picture Co. v. Levin (S. Af.) 165 


National Bank of St. Charles v. De Bernales 
(1825) 280, 288, 429 
National Dwellings Society v. Sykes (1894) 346, 347 
National Guaranteed Manure Co. v. Donald 
(1859) ee 361, 362 
National Malleable Castings Co. v. “Smith's 
Falls Malleable Castings Co. (Can.) 358, 395 
National Feapaene Co. v. Tunbridge Wells 

















Corpn. (1901) : 482 
Native Guano Co., Ltd. Vv. Sewage “Manure 
Co. (1887)... 173 
Native Guano Co., Ltd. v. Sewage ‘Manure 
Co. (1888)... 173 
Native Guano Co., Ltd. . Sewage “Manure 
Co. (1889) __... Ne -, wc 1S 
Nayler v. —— (1675) . 238 
v. Strode (1687 "7 127 
Naylor v. Brown (1673) 436 
v. Cornish (1684) 415 
v. Sharply (1675) 238 
Spendla’s Contract, Re (1886) _ 87 
Neal & Jackson’s Case (1594) ” 147 
Neale v. Ellis (1843) .. 467 
v. Harmer (1897) ae Zk 
Nederduitsch Hervormde Congregation of 
Standerton v. Ned erauttech: CopEregauen 
of Standerton (S. Af.) “ .. 346 
Neilson v. area eae (1909) 196, 217 
Nelson v. Quin (S. Af.) w. §=200 
——— Vv. Weatherfield (1869) .. 450 
Nelson Central Board of Education v. 
Roberts (N. Z.) .. 880 
Nelson, Murdoch & Co. D. Wood (1922) 530 
Nepean (Doce d.) v. Budden (1822)... 137 
—__—_—_—__—_——-~ v. Goddard (1823) ... 66 
Nethersole v. Bell (1903) ; i's 214 
Nevesley v. Webster (1755) 328 | 


Nevil’s Case (1612) 10, 11, 19, “gg. 34 














Nevile v. Hodson (1914) ise 519 

Nevill v. Fine Arts & General Insurance Co. 
(1895) ea 405 

v. Fine Arts & General Insurance Co. 
(1897) ‘ 405 
New College, Oxford Case (1566) ‘ 345 

New Gordon Diamond SALE Co. v. Du Toit’s 
Pan Mining Board (S. Af. si ww. 399 
New Malton Case (1608) 420, 42] 
New Par Consols, Ltd. (No. 2), Ae (1898)... 546 
New Windsor Corpn. v. Stovell (1884) 358 

New i aia Banking Corpn. v. en 
(N. Z .. 408 
Newby ? Chamberlaine (1630). 136 
(Doe d.) v. Jackson (1823)... . 561 

v. Von Oppen & Colt’s Patent Fire- 
arms Manufacturing Co. (1872) 429, 431 

Newcastle-upon-Tyne (Master Pilots & Sea- 
men) v. Hamond (1848) _... .» 297 
Newcastle-upon-Tyne rey a vw. A. “Gi. (1892) 383 
Newcomb v. De Roos (1859) . 461 
Newell v. Simpkin (1830) we 424 
Newling v. Francis (1789) 298, 299, 331 
Newman v. Fletcher (1822)... ad 379, 415 
— - (Roe d.) v. Newman (1760) 58 
————-_ v. Zachary (1646)... .. 28 

Newmark v. National Phonograph Co., Ltd. 
& Edison Manufacturing Co., Ltd. (1907) 176 
Newnham, Ex p., R. v. Mercers’ Co. a ee ae 
Newport Marsh Act, Re (1848) we 295 


Newport Marsh Trustees, E'x p. (1848) 295 


























v. Norfolk Ry. Co. (1855) 


Norwich’s (Dcan & Chapter) Case (1598) 8, 281, 
434 





|xi 
PAGE 
Newton v. Cowie (1827) ; ce 
v, Shafto (1667) 105 
v. Travers (1696) m 280 
Nicholls v. Amalgamated Press 3 (1007 ) 193 
v. Parker (1901) 228 
”. Parker (1902) 228 
Nichols v. Loder (1831) 4 ... 208 
Nicholson v. Barfield (1825) ... aay 194, 195 
v. Bradfield Union (1866) ... 393, 304 
v. Nicholson (1830) Se wv §=678 
—— v. Smith (1701). sia. OT 
Nicol v. Stockdale (1785) 198, 216 
Nicols v. Pitman (1884) ... ... .. 173 
Nisbet: & Co., Ltd. v. Golf poeney (1907) 184 
Nixon v. Burt (1817) ... 339 
Noble v. Temple (Can.) 237 
Noden (Roe d.) v. Griffits (1766) 138 
Noel e Weston (1815) aay 111 
——— (1821) 128 
Nokes. v. Gandy (1874) 473 
Norburn v. Liilliam (1870) 502, 553 
Norcott v. Gordon (1844) . 1293 
Norey v. Keep (1909) . 302, 303 
Norfolk (Duke) (Doe d. ) UV Sanders (1783) . 73 
Norfolk County Council v. Child (1918) ATL 
Norie ». Bennett, Re Medows (1898) 55, 56, 93 
Norman, fe, Thackray v. Norman (1914) 19 
——— v. Marchant (1852) ... bok ww. §=6468 
v. Mathews (1916) . 494, 495, 502 , 556 
Norrice & Norrice’s Case (1639) a0 .. «= 97 
Nortis v. Carrington (1864) 550 
v. Le Neve (1744) Soe sees 17 
—-— v. Stapes (1616)... 326, 327, 328 
Norris’ (Lord) Case (1602) sit we = «67 
North v. Holroyd (1868) > 625 
(Doe d.) v. Webber (1837) 126, 154 
North American Colonization Society v. 

Archer (Ir.) ... we = 433 
North Hastern Ry. Go. v. “Richardson & 

Sisson (1872) 541 

! North of Scotland Canadian “Mortgage Co. 

v. Thompson (Can.) . 283 
North Wyoming Land Co. v. Butler (Can. yo. 372 
Northampton care) & St. John’s Ga) Case 

(1587) oi 25 
Northey Stone Cu. v. Gidney (1894) .. 463 
Northwick v. Stanton (1805) .. V1 
Northwick (Lord) v. Stanway (1805) 4 
Norton v. Kearon (Ir.) 335 
Norwich Oorpn. v. Berry (1767) 308 
——_____—_—_——  v. Gill (1831) 237 


355 


Notley v. Palmer (1854) 15 
Nottage v. Jackson (1883). . 183 
Nottingham Coroner Blection, Re (18: 28) 233, 284 
Nottingham Town Case (1749) * scx! BB9 
Nottley v. Palmer (1854) 9D 
Novello v. James (1854) 293 
v. Sudlow (1852) 212 
Noyce, Re (1892) 558 
Nunn (Doe d.) v. Lufkin (1805) 67 
Nussey v. Glendinning (1854)... bs 459 
Nutter (Walter) & Co. v. Messagerics Mari- 
times de France (1885) ey 432 
QO 
Oakley v. Smith (1759) 61, 69 
Odiham vy. Smith (1597) 95, 96 
Official Receiver, Fa p., tte Graydon (1896) 505 
Official Receiver, Ea Ps . Re R aynes ie Gee 
Club (1899) ... 526 























Ix TABLE OF Casss. 

. PAGE | PAGR 
O’Grady v. Mercers’ reepitel (Governors). | Parker v. Bristol & Exeter Ry. & Gen) 543, 644 
(Ir.) . 805, 320 , —_-—-v. Combleford (1599) . .» =: 96 
nee v. “Aberdeen District “Tramways Co. | —----—- p, Gage (1688) 95, 96 
(1897) . 402 ' ——-—v. Kett (1701) ... 43, 46 
Okura & Co., Ltd. v. Forsbacka Jernverks Akt. /-—-—— v. Lewis (1869) . 418 
(1914) - asus 430, 431 | —---— v. Lewis (1873) 418 
Oland v. Burdwick (1596) ..  T4 ' -— --. », Odette (Can.) a» 429 
Oland’s Case (1596) __... oh ae EE cairn River Dunn Navigation Co. (1847) 361 
Oldcot: ». Levell (1603) a .. 61, 63, 143 | ——-— (Doe d.) v. Thomas (1842) _... 70, 103 
Oldham Building & Manufacturing Co., Ltd. v. Turner (1687) si 152 
v. Heald (1864) : .. 460 | Parkhurst vo Smith (1741) 143 
Oldham Corpn. v. Bank of England (1904) « 277 | Parkin v. Radcliffe (1798) 96 
Oldknow v. Watowright: (1760) : 346 | 2. Radcliffe (1799) 96 
Oliver v. Oliver (1861).. bs 200 | Parkins v. Titus (1687) 89 
2 Taylor (1738) 49, 126 | Parman v. Bowyer (1598) aa . 129 
Ollendorff v. Black (1850) 181, 222 | Parnell, Hx p. (1820) ee 235, 239 
Onions v. Clarke (1917) .. 828 ! Parr v, A.-G. (1842)... : -» 870 
Ontario Salt Co. v. Merchants’ ‘Salt Co. (Can.) 284 ; Parrott v. Palmer (1834) . 82 
Osborne v. Homburg (1875) ih .. 484 | Parry, Re, Ez p. Beaufort (Duke) (1865) 151, 152 
ee vy. Sture (1686) 95, 96 | ——~». Berry (1717) . 7 .. 882 
— vy. Vizetelly (1884) . 208 | v. Moring & Gollancz (1903) 209 
Osgood v. Nelson. (1872) "317, 319, 450 | Parton ». Mason (1561) 93 
Otway v. Hudson (1706) 61 | Partridge v. Elkington (1870) 455 
Outhwaite 7. Hudson (1852) ... 508, 541 | Pascal v. Wood (1676)... .. 149 
Owen v. De Beauvoir (1847) ... .» 100! Pasley, Ha p. (Ir.) - 234, 239 
v. Pearse (1848)... _ 477, "478, 479, 549 | Paston v. Manne (1629) 144 
—~— wv. Wynn (1878) ... : 37 -v. Utber (1629) 144, 149 
Owens 1. Breese (1851) 448 , Paston’s Case (1621). we «(144 
—-- rv. Jones (1868).. : 489 , Paterson v. Paterson (1866) .. 78, 87 

—-—— 1. Woosman (1868) [ 489 - Pateson v. Danges, Salisbury's (Karl) Case 
Oxford & Cambridge Universities ». Gill (1899), (1662) hes 109, 146, 149 
43 Sol. Jo. 570 - es 5 | Patrick's Case (1619) a a a .. 239 
Oxford & Cambridge “Universities M Gill : Patteson v. Thompson (1676) wv = 115 
(George) & Sons, [1899] 1 Ch. 55. ... 225 ' Paulser v. Knott (1855) a ats 478 
Oxford & Cambridge a v. Richard- : Paulter v. Cornhill (1594) 72 
son (1802)... ae - 198 | Pawley v. Scratton (1886) 112 
Oxford Corpn. v. ‘Crow (1893) 377, 387 , Paxton v. Newton (1854) 8 
—_—__—__-_—--- v. Wildgoose ee) .. 328 9 Payne, Ha p. (1862) _... i 233 
Oxley v. Watts (1785) ‘ 22,23 | ——~-— vw. Barker eal f .. 103 

Oxwith v. Plummer (1708) .. 124 | Payne (David) & Co., Ltd., Re, Young v. 
Payne (David) & Co. Ltd. (1904) 369 
Peachy v. Somerset (Duke) (1721) 149 
Pearce uv. Bolton (1902) sae 490 
; — v. Johns (1897)... » 516 
ie ». Newlyn (1818). 40, 77 
v. Winkworth (1873) ... stan ws 492 

Pacific Commercial] Co. v. Barnett ga 433 Pearks, Gunston & Tee, itd. wv. Ward 
Paddington Charities, Re (1837) 3 oe - Bt (1902) o 352, 408, 409 
Paddington Estate Act, Le, Bathurst v . Thistle- Pears v. Wilson (1851) we AT4 
thwayte (1893) 360 Pearse v. Morrice (1834) 361, 376 
Padwick v. Greenfield (1858) .. 98 Pearson v. Glazebrook (1867) .. we 479 
(Doe d.) v. Skinner (1848) 40 — v. Pearson (1887) 473 
———_— v. Tyndale (1858) .. a3 98, 155 Pell v. Towers (1618) ... 101 
Page v. Kt. (1792) des 293, n., 32 22. 340 Pelton v. Temple (Can.) ae Boe 
—— vy. Smith (1696) ... 47, 48, 112,149 Pemberton ». Barnes (1899) . 59, 72 

v. Townsend (1832) +» 174 Pembroke Township v. Canada Central Ry. 

v. Wisden (1869) 179 Co. (Can.) : 350 
Page’s Case (1623) is 89 Penn v. Merivale (1597) 149 
Paginton & Huet’s Case (1609) 146 Penn Gaskell v. Roberts (1920) 515 
Pain v. Bowden (1896) ive 524 Pennington v. Cardale (1858) » 374 

2. Herbert (1660) .. 103 -——-— (Doe d.) v. Taniere (1848) 376, 380, 
Paine v. Strand Union (1846) 391, 394 39], 392, 305 
Paisley v. Chilliwack Corpn. Sea 285, 381  Pepis’ Case (1679) : .. 284, 285, 317, 318 
Paley’s Case (circa 1806) 177 ~=Peppercorn v. Wayman (1852) 


Palmer v. Caledonian Ry. Co. (1892) oe 431 





——— v. Gould’s Manufacturing Co. (188-4) 430 
v. Roberts (1873) Ses 483, 489 
v. Thames Conservators (1902) 412 





Panel v. Moor (1554) ... 7 o. §=42) 


Paramore v. Greenslade (1853). 93 
Parham v. Norton (1602) as .. 99 
Paris v. New Westminster (Bp.) (Can. ) 275, 277 
Park Gate Iron Co., Ltd. v. Coates S70) .. 536 
Parke v. Peake (1577)... aes 129 


Parker v. Bleeke (1640) 15, 125 


























120 
Perceval (Lord & Lady) v. Phipps (1813) 200, 201 


Percival v. Pedley (1887) -- 484 
Percy v. Glasgow Corpn. (1922) 404, 405 
Pereman v. Bower (1598) oF ion, DEY 
Perfect v. Poynter (1884) igs 3 w- «=A 65 
Performing Right Society v. London Theatre 

of Varieties (1922) ... rn 224, 225 
Performing Rights Society, Ltd. v. Thompson 

(1918) 217 
Perkins v. Cutlers’ Oo. (Master, Wardens, ete. ) 

(circa 1810) ... 334 


TABLE OF CASES. 


PAGE 


Perkins v. Titus (1687) bad aa .. «89 
Perriman v. Gorges (1628) __... 15 
Perry v. London General Omnibus Co. (1916) pie 

00 





—-—— v. Ottawa City (Can.) 304 
——-— (Doe d.) v. Wilson (1836) 108 
Perryman’s Case (1599) eee ae .. 49 
Peter v. Knoll (1584) ... se Bis = 95 
Peter’s Case (1623) Sts Ses 68 
Petre (Lord) »v. Cambridge “University & 
Woodroffe (1692)... 390 
Petre (ord) (Doe d.) v. Pryme (1849) 110 
Pettus’ Case (1670) Sea 243 
Petty vs Evans (1610) .. 146 
v. Taylor (1897) .. 167 
Peyton v. St. Thomas’ Hospital (Go sovernors) 
(1828) 314 
Peyton v. St. Thomas’ Hospital (Gi tovernors) 
(1829) $14 
Pharmaceutical Soc iety 1 v. London & Provine ial 
Supply Assocn. (1880) 351, 408 
Phelps v. St. John (1855) 275, 278 
Phelps & Woodford v. U pton Snodsbury 
Highway Board (1885) oe 384 
Philip v. Pennell (1907) : .. =©200 
Philips v. Bury (1694) ... ‘278, 370, 418 
Phillips, Ba p. (1836) ... . 1386 
———— v. Ball (1859) ... 27, 31, 64, 140 
~-—-— -- v, Hewston (1856) .. = A74 
—~——--— vu, Pearce (1826) 374 


Phillips (1832) ee 119, 120 
Phypers v. Mburn (1836) . = 85 
Physicians (College of) v. Butler (1632) 279 
By ellenp (President. & College of) v7. Salmon 


——- 


(1701) : 279, 280, 415 
Physicians (President & College of) v. Tal- 

bois (1697)... ; 280, 415 
Physicians (College of) v. West. (1747) 424 
Physitians Corpn. v. Tenant. ( ae 280 
Picard v. Hine (1868) . 485 


Pickering v. Noyes (1825) “ diem ad 
———--— uv, Stephenson (187 2) "345, 346, 356, 








359, 429 

———-—— vy. Thompson (Ir.) ... ; 236 
-——-—--- vw. Vowles (1783) —... ae en | OO 
Pickersgill v. Grey (1862) bes ae 71 
Pictou Municipality v. Geldert (1893) 4100 
Piddington v. Philip (Aus.)  ... we «6228 
Pierce v. Bartrum (1775) wale 332, 333 
Pierpoint v. Cartwright (1880) = .. 539 
Pigot. v. Hearn (1598) . sis .. 26 
». Sympson (1600) . dies: cot 
Pigrim (Pilgrim) v. Knatchbull (1865) - 457 
Pike v. Nicholas (1869) 164, 165, 209, 221 
Pilkington v. Bagshaw (1655) .. «6s OT, 59, 61 
- ——~ (Doe d.) v. Spratt (1833) dee 70 
———_-—— (Lessee of) v. pee (L666)... GL 
Pill v. Towers (1600)... .. 32, 33, 3t 
Pim v0. Ontario Municipal C ‘oune ee (Can. ) 391 
Pincott v. Letts (1897) ie 499 
Pinhorn v. Souster (1853) 137 


Pinner’s Case (1584)... 
Pipe v. Fulcher (1858) ses 
Piper v. Chappell (1845) : 336, "337, 338, 438 
v. Dennis (1698)... ee .. 298 
——— v. Piper (1860)... 53 
Pippard v. reba er Corpn. (17: 59) . 300, 377 
Pirkins’ Estate, Re, Clarke ». "Iw yfor id Uae) 124 
Pistor v. Cater (1842) . , 68 
Pit v. Moor (1681) 12 , 1Al 
Pitchford v. Blackwell Colliers y ‘Co. (i914) a. BOA 
Pitman v. Hine (1884).. 22C, 222 
Pits & Hockley’s Case (1503). ae fe. OD 
Pitt v. Moore (1681)... : 
Pitt & Sons v. Sydney Munic ipal Council (Aus. i 284 
J.—VOL. XII. 


BAT, 248 
Af 





128, 141, 


Lxini 


PAGE 

Pitt Pitts v. George & Co. (1896) 
Pitts v. Gaince & Foresight (1700) : 
Planche v. Braham (1837) wae 214 
Plasycoed Collieries Co., Ltd. v. Partridge, 
Jones & Co., Ltd. (1911) ss be 488, 
Platt v. Tessett (1900) se = ax 38 





—— v. Walter (1867)... 165, 197 
Platts v. Button (1815) 176, 222 
Player v. Gardner (1672) ee OO 
v. Jenkins (1666) 332 
v. Jones (1669) . 

—-—— (Doe d.) v. Nicholls ues “) 77, 120 
——— wu. Vere (1679) . .. 833 
Playters v. Abbott (1833) 92, 93 

Pleadal (Pleydell) v. Gosmore (Gosmoore) 
(1628) bas na 22, 23 
Plumb v. Craker (1885) _ 522 

Plumbers (Worshipful Co. of) v. London 
County Council (1913) 08 437, 438 
Plunkett v. Burlington ( ene) (1837) ia OD 
Podger’s Case (1612)... we 148 
Pole v. Bright (1892) ... 526 
Pollard v. Photographic Co. (1888) 185 
Ponton v. Winnipeg City (Can.) 379 
Poore v. Clark (1742) ... - 54 
——-v. Oxenbridge (1602) 149 
Pope v. Curl (1741)... 200 


Popham v. Lancaster (1636) . " i 89 





Poppleton, Hx p., Re Lock (No. 1) (1891) .. =539 

——, Hx p., Re Locke (1890) ... 153, 454 
Porphyry v. Legingham (1668) 100 
Portbury v. Legingham (1668) . 100 
Porter v. Gray (1591) . 35, 36 


v. London & Manchester Insurance 

Co. (1909)... shes 524, 526, 533 

-—— v. Porter (1605) ve wv 69 
Portland (Duke) v. Hill (1866) 31, 48, 80 
Portland & Lancaster Steam Ferr y Co. v. 

















Pratt (Can. ) 340 
Portman v. Willis (1 595) ww. 67 
Potter v. Great Western Collier y Go. » Ltd. 

(1894) us ws DHS 
Pottinger v. Corney (1675) ies id 15 
Poulett (Earl) v. Hood (1838) sah . «=6.38 
Poulters’ Co. v. Phillips (1810) 333, 334 
Poulton v. London & South Western Ry. Co. 

(1867)... se 398, 40-4 

—-~—-—-- v. Moore (1913) 519 

— v. (1915) ; Me 519 

Powdrell v. Jones (1854) es se -» 46 

Ber v. lead (1879) 3 106, 205 

. R. (1728) “ 203, 324 

i © Roberts (1869) we 4738 

— v. Thomas (1891) a ww. 535 
Powell Ree ss, Ltd. v. pale ( endian Mort- 

gage Corpn. (Can.) ... es 415 
Power v. Banks (1901) ae 

00 


~—— wv. Stringer (1858) ae sie 
——— uv. Walker (1814) 189, 197, 217 
Powles v. Page (18416) Ma ay gen: ole 
Poyser v. Minors (1881) 505, 506, 510, 556 
Prangnell v. Prangnell (1893)... sas we ADD 
Prankerd v. Prankerd (1820) .. we = «OD 
Pratt v. British Medical Assocn n. - (1919) 405 








v. Pratt (1732) 102 

—-—- (1735) . w. 102 
Preston v. Liverpool, ete. Junction ‘Ry. Uo. 

(1851) ; 392, 396 
Preston @. Liverpool, ote. J unction ‘Ry. Co. 

(1853) sie 392, 396 
Preston v. Live pool ete. Junction Ry. Co. 

392, 396 


(1856) 
Preston Corpn. r. "Fullwood Local Board ( 1885) 412 
Price v. Price (1850) _ ... ; 543 
v. Woodhouse (1849)... ss ww 29 





lxiv 


PAGE 
Price’s Patent Candle Co., ae Vv. conden 


County Council (1908) pei 401 
Prideaux v. Warne (1673) ah 24 
Priestley (Doe d.) v. Calloway (1827) 133 
Primrose Press Agency Co. v. Knowles (1886) 178 
Prince of yes etc. Assocn. Co. v. vo 

(1858) 260 
Pring (Doe d.) v. “Pearsey (1827) 13 
Pritchard v. Couch (1913) te 496 
Pritchett v. Poole (1897) oe 537 
Protector 7. Colchester Town (1655) ... ws 316 
Proudfoot v. Otago Harbour Board (N. Z.)... 890 
Provincial motor Cab Co., Ltd. v. Dunning 

(1909).. Siig .. 409 
Pruddah, Fe Dy , Re Broster (1897) 515 
Pryce v. Bury (1854) ... 117, 118 
Pryor v. City Offices Co. (1883) 471 


Public Trustee v. Clavering, Re Clavering 
(1915) . 80 


Pulford v. Loyal Order of Moose (Can. ) . 411, 
412 

Pullen v. Middleton (Lord) mee 59 

Putt v. Roster (1682) ... ee .. 97 

Pyster v. Hemling (1605) ie “ts = = 65 

Q. 

Queen’s College, Cambridge (President & 
Fellows), Ea p., Re, Copyhold Comrs. & 
Copyhold Act, 1852 (1857) . 157 

Qucen’s College, Cambridge, Re (1828) 345 

Queen’s College, Oxford ene & een) 
uv. Warwick (1866)... . 38 

Queen’s College, Oxford Case ( 1588) ww. 282 

-_— (1614)... 282, 283 

Queensberry (Duke) ie ails (1758) 196, 197 

Quennell v. Turner (1851) . 121 

Quin v. School Trustees (Can. y 382 

R. 

R. v. Abdy (1884) . §=©465 

— v. Abell (1823) shi 294, 322 

— v. Aberavon Corpn. (1864) _ «. 292 

—— v. Aberdare Canal Co. (1850) $40, 341 

-— v. Agarsdley (1836).. . 136 

— uv. Aldenham or Alderman. | (Alderman of 

Rowel) (1676) .. ps 244, 251 

— v. Allgood (1798) - 37 

—- v. Amery (1790) . . 299 

— v. Andover (Village) (1702), 306, 319 

— v. Antrobus (1835) .. .. §=804 

-— v. Arnaud (1846)... 370 

— v. Ascanio Puck & Co. & Paice (1 912) .. 852 

--- v. Ashwell (1810)... “3 327, 330, 338 

—- v. Askew (1768) wee Ae = 322 

— v. Atkinson (1701) ... 251, 255 

— v. Attwood (1833) ... 205, 311, 313, 330, "331, 

334 

— v. Axbridge Corpn. ea 821 

— v. Aylesford (1860) .. 50 

-—— v. Babb (1790) ... 426 

-— v. Baldoli (1913) _... ‘ 218, 229 

— 7, Bank of Hngland (Gove mor. & Co.) 

(1819) ... 303 

— v. Bankes (1764) 36 

— v. Banks (1911) 259 

— v. Barker (1762) 315 

— v. Barnard (1668) 321 

— v. Barnet (1850) 259 

— v. Barnett (1853) 243 


R. »v. 
— v. 
— v. 
— 
—v. 


— 


| 


— % 
— Uv. 
— Vv. 
— v. 


—" 2), 
Te Os 
— v. 
—- U. 
— Vv. 
—— UO. 
—— UV. 
— U, 
-— VU. 
— U. 
—— U, 
— 2, 


ceeant 
— VY, 


— v. 
oy, 
—— Vv. 


TABLE OF CASES. 

















PAGE 
Barnstead (1831) 331 
Barronet (1852) . .. 258 
Barthelemy & Morney (1862) . 258, 259 
Bateman (1866) . 257 
Bath Oounty Court J udge & “Midland 
Ry., Ha p. Bou are: paazues 
(1908) ... .. 6558 
. Bayley (1828)... 244 
—, Re Mason & Aird (1882) 489 
Beaufort (Duke) (1833).. 28 
. Beavers (temp. 1756-1788 .. «3247 
. Bedford (Duke) (1729) . 283, 302, 304, 310 
. Bedford Level Corpn. (1805) 312 "318, 315 
. Beedle (1834) : ae 311, 315 
. Beeston (1789) .. 379 
v. Belford (1829) 369 
» Bell (1730) 425 
— (Ir.) . . 259 
. Bellringer (1792). - 341, 3412 
. Beneker & Tillis (Birmingham Church- 
warden & Oversecr) eee) 292, 298 
. Bennett (1833) .. 250 
. Bere (1885) 495, 501 
. Bernard (1696) .. 86 
. Berry (Can.) 241 
. Beswick (1846)... 258 
. Bettsworth (1679) ie . 60 
. Beverley Corpn. oe 303, 424 
. Bewdley Corpn. ae 428, 435 
. Bingham (1802) . ae we (AT 
. Bird (1811) , - 330, 411 
. Birkenhead Improvement Comt rs. (1859) 301 
: een & Gloucester Ry. Co. 
(1842) . 409, 410, 1416, 451, 427, 428 
. Birmingham County Court J udge (1902) 554 
. Birmingham County Court J nace & 
Humphreys (1904) _ .. 474 
. Bishop’s Stoke one: of the Manor) 
(1840) ... aa 43, ane 
- Black (1909) : sas 256, 257 
- Bloomsbury County Court J udee (1880) 465 
. Blunt (1738) : - 298, 299 
Bodmin Corpn. (1892) .. 420 
. Bond (1717) i 244, 251 
(1825) ~ es we S11 
- Bonny (1689) __... : 255, 256 
Bonsall (Lord of the Manor) & : Wolley 
(Steward) (1824) 
- Boughey (1823) . 89, 90, 135 
- Bowen (1829)... 248, 250 
Bower (1823), 1 B. & C. “492 342 
(1823), 1 B. & C. 585 322 
Boyles (1729) _... .. 312 
Bradford-on-Avon Rural District Coun- 
cil, Ka p. Thornton ce) 308, 304 
Brain (1832) és .. 3813 
Breden (Can.) 248, 252 
Breton (1768) .. 329 
Brewer (1859)... 239 
Brewers’ Co. (Masters, © etc. oH) (1824) 106 
Bridge (1748) __... 35 
(1813)... 323 
Bridgeman (1744) sie 4238 
Bridgewater Oorpn. (1719) 298 
——__—_—_-_— (1837) .. 288 
——_—_______—--— (1839) 288, 363 
Bridport. County Court NCES: Ka p. 
Edwards (1905) ; . 418 
Briggs (1883) wu 454, 455 
Brighton Corpn., Ex P. Shoosmith 
(1907) .. » 864 
Bristol & Kxcter ‘Ry. Co. (1845) » 387 
Bristol Corpn. (1690) 820, 321 
Brompton County Court J udge (1808) 555 
— v. Brooks (1828)... 311 











TABLE OF CASES. lIxv 


PAGE 
R. v. Brown eer 416 
— (1791) —it.. .. 416 
— v. Brownlow (1839) 250, 254 
— v. Buccleugh (Duchess) (1702) . «18 
— v. Buckin a ares JJ. ones: 424 
— v. Bucknal (1702) ... 18 
— v. Budd (1758) . 66 
— v. Buller (1807) we 343, 344 
— v. Bumstead (18381)... we OGL 
— v. Bunney (1689) 255, 256 
— v. Burrows (1892) ... .. 3818 
-— v. Bury Improvement Comrs. (1870) .. 419 
— 1, Buteher (1900) ... bled 256, 257 
— (M’Donald) v. tah as (fr.) 233 
—- v. Cadogan (Earl) (1822) ... .. 88 
— u. Cambridge Wing Chancellor) (1765) we 205, 
298, 434 
— se Cambridge Corpn. oo) 320 
— ————_—_————_————. (1767) 322 
—_- . Cambridge University CAS} 315 
—- v. Cann (1737) ae , 35 
— v. Canterbury Corpn. (1727) .. 3818 
— v. Cardigan (Lord) (Lord of Corby Manor) 
& Wall Siew ere of Orne meaner) 
(1847) ... .. 136 
— vu. Carew (1838) ae 87 
— v. Carlisle Corpn. (1720) sas .. 340 
— v. Carmarthen Corpn. (1759) 297, 421 
— 0. ——__———_-_ (1813) .. 346 
— v. Carmarthenshire JJ. eet ) 235, 260 
— v. Carpenter (1837)... «~. 313 
— v. Carter (1733) wei eey 258 
— (1876) dus ee 244, "254, O55, 256 
—— v. Chalice (1703)... sale sas 284, 420 
~~ uv. Chalke (i697) —.. 271, 272, 306 
— ° Chapman (Mayor of Bath) (1704) 345, 347 
—— UY, —————— (1728) . a 305. 422 
— is Chapple (1811)... .. 438 
~- v. Charitable Corpn. (1734 ) sats 327, 347 
— v, Chelmsford County Court Judge (1887) 504 
— v. Chesham (1861) . « «627 
— vu. Cheshire County Court J udge & ‘United 
Society of ia eceeailas Ex P. Malone 
(1921)... . 472 
-- v. Chester (Bp.) (1693) 25, 26 
v. (Archdeacon) (1834) 346, 347 


. Chester Corpn. (1683) 


v. Cobbold (1827) 

v. Coggan (1805)... 

v. Colchester Corpn. (1788) 

vw. Cole (1813) 

v. Colebrooke (1757 ) 

— wv, Coleman (1911) ... 

— v. College of ae (1797) 
— v, Collier (1831) i 

—— v. Colmer (1864)... 

— v ed aah Co., Newcastle (1798)... 
— v. Corbett (1853) _... 

— v. Corner (1847) 

— v, Corye (1648) 

v. Coulson (1890) 

v. Courtney (Tr.) 

v. Cowle (1907) 

v. Cowper (1890) 


. Me . — a | fe 


311, 313, 315 


421, 425, 426 
——, eigen s Case (1694). 321 


i Chetwynd (1828). . 840 
ue Chilton (1850) —... 553, 556 

v. Chipping Norton (1804)... wo. «375 
vs City of London Court Judge (1885) .. 483 

(1886)... 520 
i Clark (1697) ts 437, 438 
v. Clear (1825) ww. 424 
v. Cleary (1862) 256 


v. Clerk (1702) 241, 244, 248, 250, 251, 261 
v. Clerkenwell County cou J udge (1890) 502 


. 310 
106, 135, 136 


259 

ww. 35 
250, 259 
ere 7 | 
492 

257 

331 














PAGE 
R. v. Croke (1774) ead a a ... 288 
— v. Crosse (1664) bie 248 
— v. Croydon County Court Registrar (1804) 516 
— Uv. Cul iford (1704) . 259 
— v. Cumberland JJ. (1831) . Sie .. 260 
— vv. (1848) .. ee ae .. 388 
— v. Cutbush (1768) ... ae ae 329, 330 
— v. Dacres (Lord) (1553) —... 284, 292 
— uv. Daily Mirror Serepepe (1022) .. 410 
— v. Dalton (1732)... we «258 
—— v. Dalzell (1888)... sad “ 248, 249 
—  v. Dare (1861) ae 144 
— v. Darlington School (Governors) (1844). 317 
— v. Davie (1837) ba Se 307, 309 
— v. Davies (1861)... er ry we «ABA 
—— v. Daw (1851) tat og Me w. 258 
— v. Dawson (1845)... ae sas . «=. 38 
— v. Deighton Ou: ae sate . 320 
— uv. Dendy (1853)... ais -- 106 
v. Derby (Councillors) (1837 ) .. «S15 
v. Derby County cee (1882 ) ww. sdL 
vw. Devonshire (1823 w. 342 
v. Devonshire JT. i846) rie w. 235 
v. Dewsbury County Court Judge (1889) 483, 
552, 553 
v. Dolby (1822) oa ais Se .. 238 
v (1823) : oe 237, 238 
v. Doncaster Corpn. (1729) 305, 306, 318 
Vv. —— (1752) ie .. 820 
v0. ——----—_—___-——._ (1759) Re .. 320 
v. ee oo Council & Recorder) 
(1850) ... . Me as -. 420 
v. Dover Cake (1864) sats 246, 247, 250 
VU. -—~—— «((1865) 246, 247, 250 
v. Duffin (1743) . of4 
-v. Dullingham \Tady of the Manor) (1838) ee 
-a. Dulwich College (1851) ... sid 291, 326 
-». Durham Corpn. (1757) ... a 326, 327 
-v. Durham County Counells: Ex Pe Graham 
(1912) ... os sé 260, 261 
-v. Dutton (18092)... we §=©243 
-v. Eastern Archipelago Co. 854) w. 436 
-v. Ellis (1846) : .. 241 
-v. Ely (Dean & Chapter) (1839) ome ..- 129 
-v. England (1796)... - 256, 257 
-v. England Land Comrs. (1889) sie .. 156 
- v. Eriswell (1790)... > 242, 243 
-v. Essex County Court Judge (1853) we §=6D3 
4), ee SRA). as, AUS 
v. See — (1887)  ... 504 
-v. Eton College (1846) .» 45, 86. 87, 88, 158 
- vy. Evans (Steward of the Manor of Witch- 
ford) (1840)... .. 136 
-v. Everdon (Lords of the Manor) (1846) 86, 87 
- v, liverett (1852)... 476, 477, 480 
-v. Evett (1827) Sk fae ao 250, 251, 252 
- ». Hxeter Corpn. (1697) _ ... a» §=284 
- v. Eye Corpn. (1822) “ai sins .. 333 
-v, Farley (Can.) .. 247 
-y. Farnham & Aldershot ‘County Court 
Judge (1910) ... is 499, 500 
- av. Marrant (1819)... we 243 
-v. Faversham Fishermen’s Co. (1799) 306, aor 
-v. Ferrand (1819)... .. 243, 244, 247, 3B3 
- uv. Fisher (1862) ads ww» 312, 831, 334, 438 
-«. Fleet (1818) oP ‘ite 245 
- vy. Fletcher (1852) . sis Sea 552, 554 
- v. Fowey Corpn. (1824) ae ay .. 322 
». Foxcroft (1760) . ae 5 .. 9846 
— v. Foxhall (1852)... ss 244, 2538, 254 
— vv. (1853)... Pe 944, 253, 254 
— v. Gaborian (1809) ‘ae ahs 344, 345 
— v. Gainsford JJ. (1913) we ae 


e2 


lxvi 


R. v. 
--- U, 
—- U. 
—— U%. 


me U, 
=U. 
—— Vv. 
—— VU. 
~—— v. 
— v. 


an 


—wt. Gonville & Caius Co llege, Cambridge 
(Master & Fellows) eau ee 106 
— v. Graham (1905)... 242 
-—— v. Grand Junction Ry. Co. (1839) " 241 
— wv. Grant (1830) ie «. 807 
~-v. Grantham Corpn. (1770). a 34, 36 
— v. Gravesend Corpn. (1824) 315 
—- vr. Great North of England Ry. C 0. (sto) 410 
~-v. Great. West Laundry Co. (Can. ) .. 408 
— wv. Great Western Ry. Co. (1842) .. 241 
~- 1%. —— (1844) .. 284 
— Vv. ——_——— ---— (Directors), Re 
Gediee (1888) . os 219, 251, 252 
Great Yarmouth Cor pn. 1822) 428 
—~—- v. Greene (1837)... .. §=6296 
—- v. Greenwich County Court “Judge. (1888) S511, 
512 
— a. Greet (1828) ean .. 343 | 
-- v. Gregory (1772) 312, 313, 413 
ee (1846) a we 247 
-e , —---—— (1847) 247 | 
— v. Grew (1755) 252 
— v. Grey (1725) 434 | 
— wv. Griffiths (1822) 321 
— Uu— (1851) 344 
--v Grimes (1770) on .. 839 
— v. Grimshaw (1847).. 232, 233, 234 
-— v. Grosvenor (1734) be ww. §=436 
— v. Grout (18380) - 307 
~—- v. Guild of Merchants (dr. ‘oa 320 
—— v. Gurdon (1863)... we «=476 
— v. Gwyn (Mayor of Christ-Church) (1721) 3848, 
349 
--- v. Hale (1838) 147 
-— v. Halifax County Court Judge (1891) 480 
—- v, Halse (1661) P 320 
— v. Ham (Lady of the Manor) (1839) 106 
~— v. Hamilton (Can.).. se 245, 256 
— v. Hammond (Can. ) we §=.232 
— v. Hammond (J. G.) & Co., “Ltd. (1914) . . 410, 
All 
-— v. Tlampstead Horough Council, La p. 
Woodward (1917) ane , 302, 303 
—- v. Hanley (1830) 306 
--v. Harden (1853) A478 
~—— v. Harding (1908) ... 250 
—- v. Harington (1879) ae we AT2 
— v. Llarris (1831) 317, 318, 341 
— v (1840) ek .. 306 
v. Harrison (1604) ... 251 
v ~ (1692) . 256 
V.———— (1723) ... 36 
v.———— (London Chamb« werlain) (1762) 332 
(800) . - 239 
— Wu — -- (1844) . 106, 414 
— v. Harwood (1853) . 499, 55¢ 
— v. Hastings Corpn. (182 2). - «=H 
— v. Haughley (1833).. er .. 280 
— v. Havering Atte Bower "(Steward & 
Suitors of) ee eos 33 
— v. Hawkins (1808) . 323 
v. Haythorne (1826). es 295, 299 
— - Hazell (1861) ree wie este we «69207 


'ABLE OF CASES. 








PAGE 
Garland (1870) 106, 119, 120 
Ginever (1796)... 331 
Glamorganshire Sheriff (1841) . 237 
Gloucestershire JJ., La p. Gaisford 
(1857) ... as ne oy .. 285 
Glover (1665) 251, 252 
(1864) w. =45] 
(1922) 410 
Goddard (1846) . .. 248 
Godstone Rural Council (1911)... 304, 349 
Godwin (1780)... ; 310 


Golding (Can.) "248, 249, 250 























R. 


oe 


es 








PAGS 
v. Head (1770) .. 330 
v. Headley (1827) 342, 343 
v. Hebden (1739)... 310, 311 
v. Hemingway (1731) . B4 
uv. Hendershott (Can.) 232, 257 


: Hendon (Lord of the Manor) & 'Croward 








(Steward of the peeTON (1788) 84, 134 

. Herford (1860)... ss 244, 261 

. Hethersal (1685).. 248, O51, 255 

. Hexham (Lord of the Manor) (1836) 136 

. Heydon (1762)... 425 

» Hill (1825) "339, 340, 341 

;; Hinde (1844) 242 

(1848) ww. 242 

. Hocken (N.Z.) 254, 261 

. Holland (1801) .. 322 

. Hollister (1736) . : w. §=423 

. Holroyd (1883) ... 487, 488 

» Hornby (Lord of the Manor) (1844) 37 

- Horner (1712) _... .. 334 
. Houghton Cae & Steward _ ‘of the 

Manor) (1854) .. am : sf 79 

. Hoyte (1795) 294, 342 

. Lubball (1826) hs) (OO 

', Huggins (1828) 249, 250 

» Hughes (1727) . A22 

(1825) 322, 323 

(1826) 319, 325 

ae) 202, 293, 290, 319, 825 

. Hulston (1725)... 36 

. chester ae (1824) .. 36, 296 

. Ingham (1864) 433, 244, ‘249, 250, 253, 

O54, 259 

. Ingleton (Lords of the erence) (1840) .. 62 

. Ingram (1750)... 348 


-_ 
~ 


| 


. Ipswich Corpn. (1706) 
. Ipswich Corpn. (1707) 
. James (Judge) & Midland Ry. 


. 279, 283, 318, 343, 
344 

. 279, 283, 318, 343, 
344 

10., Liz p. 





Bath Rural Council eee) 5DdD8 
— v. Jefferson (1833) . $11 
— v. Jenour (1741) .. 408 
— v. John (1723) 324, 325 
--- v. Johns (1772) . §=6$204 
— v. Johnson (1734) 292 
— U. (1873) ... . 240 
— v. Joint- Stock Co.’s Registrar, ‘Re Sea, 
Fire, Life sreumeuve ¢ Co. ee ) 274 
— v. Joliffe (1823) a 28 
— v. Jones (1817) .. §=6258 
— Vv. --— (1863) “298, 42], 136 
— v. Jones & Bick (1843) . §=249 
— v. Jones & Hodges eee) 258 
—-v. Jordan (1888) ... . .. 5865 
— 7. Kendall (1841)... 288, 345 
— v. Kent County Court Registrar (1801) 378, 
379, 428, 483 
—~ v. Kent JJ. (1809) . sy . 235 
— v. Kerr (Comr.) & Hives (1804) 538, 539 
—- uv. Kettle (1886) ; fas 534, 536 
— v. Keyenham Level Dr ainage Comrs. (1844) 301 
v. Kidd & Walsh (1907)... «, 220 
v. Kingscleere (Churchwardens) (167 1) 384, ee 
v. Knight (1791)... ee 
2. Lambeth County Court Judge (1886) .. 559 
— v. Lambeth County Court Judge & Jonas 
(1887) ... ~ ATS 
— v. Lambeth County ‘Court: J Judge, Cullum 
v. Ross (1850) ee 556 
--- v. Lancashire JJ. (1845) 241 
v. Lane (1827) a 310 
v. Langhorn (1836)... 339 
v. Larwood (1694) ... 299 
v. Lechmere (1851) ... 236 


TABLE OF CASES. 


PAGE | 
R. v. Ledgard (1841) ... 426 
— v. Leeds (Duke) (circa 1800) 136 
-— ». Leeds Corpn. (1843) 363 
vy. Leeds County Court Registrar (1886) .. 500 
v. Lefroy (1873) ae 5 BA, 555 
v. Lewes Coroner, Hx p. A. -G. (1913) 246, 254 


. Ludlam le eee (1725 








~- v. Lincolnshire County Court. gnats ee) 516 
— v. Lisle (Lord) (1624) ee 54 
-— v. Little (1770) se oe wv. =340 
— v. Liverpool Borough ( 1728) disk .. B41 
-—- v. Liverpool Corpn. ee 364, 365, 419, 420 
— v. Lloyd (1860) eae os .. 310 
— v. —-—— (1906) .. 449 
— v. London City (1692) “sa 271, 484 
—- y». London Corpn. (1682) :... oy 4.09, 43-4 
— WV. (1691) "359, 434, 436 
— Vv, —- ——--———- (1787) sue ahead 
—- Y.-S (1829) 305, 346 
— VY. — ———--——- — (1832) is 324 
-—— Vv. — ——-~ (1833) 315, 316, 324 
-— v. Long (1490) . 241 
—— v. Lucas (1808) AT, 38 





v. Lundie (1862)... 
v. M’Cannan (1847) 258 
v. McCoy (Aus.) 257 
v. McGuire (Can.) . 237 
v. M’Intosh, Fa p. M’Intosh (18: 58) DRY, 253, 
6) Ors 
v. Magrath (1745) ... 258 
». Malden Corpn. (1699) _.. whe shes 307 
v. Mallet & Chilcote (1846) 246, 217, 254, 255 
v. Maloney (1861) ... Ssh 259 | 
». Manchester Corpn. (1857) 410 
v. March (1760) xs .. 30L 
”. Margate Coroner (1865). 247, 250 
v. Margate Pier Co. (1819)... 427 
v. Marriott (1911) : 257, 258 
v. Marsh (1703) iin SOD 
v. Marshall (1817) 310, 311 
Vv. — —- (1855) ... 448 
v. Marylebone County Court J udge (1883) it 
Ve nr a = ey 519 
v. Mashiter (1837) ... me - 294, 310 
uw. Massory (1738) .. 300 
v. May (1770) — 340 
v. Maynard (1812) ... 259 
v. Mead (1704) or 422 
v. Medlicoat (1732) ... 35 
v. Meechan (Aus.) “as Od 
v. Meer & Forton (Lord & Steward of the 
Manor (1823) ... . 89, 90 | 
v. Mein (1790) a 311, 313 
v. Mellor (1914) wis : 4386, 487, 552 
v. Mercers’ Co., Ex p. Newnham (L8: 53) . we OL Ls 
312, 313 


- Merchant Tailors’ Co. (1831) 


303, 304 
254 


v. Middlesex Coroner (1833) oe 

v. Middlesex County Deeds Registrar (1888) 155 

v. Midhurst Borough Sa wn 33 

v. Midland Ry. Co. eect) aes 251, 252 

v. Miller (1795) us 294, 296, 209 
-~ vy, Mills (1834) w. 258 
— v. Milverton (Lord of Hundred) (1885) 35, 36 
~-- v Mitchell (1837)... .. 249 
—~- v. Montacutie (Lord) (1750) 33 
—- v. Mooney (1863)... “ex ed: 
— v. Morris (1803)... 310, 435 
— v. Mothersell (17 P .. §348 
— v. Mottram (1846) . 258 
—~ v. Mousley (1846) ... 313 
-~v, Mulligan (J udge) (1909). 499 
— vv. ——_ 15).. 552 


xvii 


PAGE 

R. v. Mutch (1913). 229 
v. New College, Oxford (1671) 321 

— vu. Newcastle Corpn. (1747) 318 
— vv. -——-—— -— (1832) 3416 


aneee 


| 
1 


Ph lili 


i 
rT 


i | 


tie 





(Fraternity of 








v. Newcastle-upon- Tyne 
Hostmen) (1715) ‘ es ww. 302 
v. Newcastle-upon-Tyne Ry. Jo. (1846)... Q5t 
». Newmarket St. Mary (Inhabitants) 
(1885)... 34 
v. Newport (Salop) County Court Fudge 
(1887) . 475 
v. Newport Inclosure Act. Trast eos (1848) 301 
». Nicholas (1836)... 248, 250, 251 
v. Norfolk JJ. (1792) Pe 5, 250 
v. Norris (1.730) .. 3438 
v. North Duffield (Inhabitants) (181 4) 375 
v. Northallerton County ore andes 
(1898) . 543 
v. Norwich © ity (1719) a2 292 
v. Norwich Corpn, (L830) ... a 32 3, 324 
v. ————_—__— (1882) ... 363, 364, 385 
v. Nottingham (1750) une 323. 425 
(Mansfield) v. O’Brien (Tr.) 253 
v. Ogden (1829) ae 2907 
v. Old Hall (Lord of the Manor) (18 39) 32 
v. Osbourne (1803) o 298, 324 
v. Oswestry Connie Court ‘J udge, Ew p. 
Harper (1851!) we 9D2 
v. Oundle (Lord at the Manor) (1881) 134 
v. Owen (1850) , 449, A} 0) 
v. Owen, Ellis & Thomas (1840) . 257 
Vv. Oxford Circuit (Clerk of ‘Assine) (1897) 249 
v. Oxford Corpn. (1696) —... 320 
v. Oxfordshire County Court b Fudge (1891) DOL 
vo. Oxfordshire JJ. (LSES) . 235, 236 
v. Palmer (1856) £46 tas .. 259 
v. Parham (1849) veh we «448 
v. Parker (1675) 241, 250, 251 
vw. Parry (1811) oF 309, 323 
‘Vv. —— (1887) 421, 436 
v. -~-—— (Judge) (1916) we ADC 
v. Parsons (L888)... ed . 451 
», ——--, Ex p. Malone (1921) si we 472 
v. Partridge (1588) .. Be . §«=6. 6 
v. Pasmore (1789)... ia 298, 435, 436 
vw. Pateman (1788) . iis 318, 3L0 
v. Paterson (1895) . ow 559 
v. Patrick & Pepper (1783) 280, 410 
v. Patteson (1832) say ae SLO 
v. Payn (1864) 246, 247, 250 
v. Peckham & Clarke (1778) we §=233 
v. Perkin (1845). 240, 250 
v. Philbrick, Hx p. Kdwards (1905) we §=4A8I 
v. Philips (1720), 1 Stra. 201 : we «248 
v. — (L720), 1 Stra. 394 299, 300 
vy. Phillips (14811)... 309, 323 
v. Physicians (College of) (1797) wwe 327 
v. Pigott (1838) Ste 87 
v. Pigram (1759) 348 
v. Pinhorn (1844)... 249 
v. Plummer (1844) . 245 
v. Pocock (1851) 249 
v. Polfield (1834)... a we «248 
v. Pomfret Coroner (1844), she we 248 
v. Ponsonby (1755). 434 
v. Pontypool Count y Court J ees & e‘Tomp- 
kins (1894) ee 492, 553 
v. Poole Corpn. (18411) sg 426 
v. Poplar Borough Council, Ex p. “London 
County Council, “a Pp Metropolitan 
Asylums Board (No. : 2) (1922) 411, ae 
v. Powell (1724) tae Se ies 203 
(1755) 
— (1841) 19, 136 
— (1854) 330, 334 











ee) 


TABLE OF CASES. 











PAGE 
R. v. Shelley (1789)... 37 
v. Shepherd (1710) .. 251 
— v. Shrewsbury Corpn. (1733) 425 
— Vv. ——_—_———-_ (1788) Lis .. 839 
—~ v. Shropshire County Court Judge (1887) 454, 
475, 516, 551 
— v. Simpson (1870) : . 813 
— v. Skeats & Biles (1846) 248, 251 
— v. Slythe (1827) ae .. 810 
v. Smart (1768) 344 
v. Smith (1718) 425 
(1790) 310 
—- v. ——— (1814) 419 
— v. (Aus. ) sae .. 261 
—v. Snagve, Fa pp. Incorporated Law 
Society (1894) . ee .. 601 
-——~ v. Soleguard (Solgard) (1738) i we 242 
— wv. Southampton County Court Judge & 
Fisher & Sons, Itd. (1891) .. ». 653 
— v. Southampton County Court Registrar 
& Smirk (1892) re .. 554 
— v. Southend County Court Judge (1884)... 465 
— v, Southwark County Court Clerk (1851) §24 
— v., Southwold Corpn., Ha _P Wrightson 
(1907) ... Ae 803, 304 
— v, Southwood (1830) 134 
— v. Spencer (1766) "826, 329, 330 
— v. Spiller (1845) : 254 
: — vp, Spooner (1868)... 500, 531 
— v. Stafferton & Brown (1610) 32, 33, 35 
— v, Staffordshire Coroner (1864)... eae 253 
— v. Staffordshire romney ae Judge 
(1888) ... . «655 
— v. Stamford Corpn. (1844). 381, 382 
— uv, Standard Soap Co. ee ) or .. 409 
— v. Stanlake (1672) . 232, 258, 255 
— ». Stanton (1610)... se ome 35 
— v. Stapylton (1851)... 553 
— v. Staverton (1610)... je. 2 OO 
— v. Stephenson (1884) 241, 261 
— v. Stewart (1803)... 310 
— v. Stockdale & Darlington ‘Ry. Co. (1840). 249, 
250 
— v. Stokes (1813) 307, 325 
-—— v. Stonor {Brompton County Court Judge) 
(1893) 555 
— vw. Stonor (Brompton County Court J udge) 
& Reeves (1888) Sas se 472, 473 
—- v. Storrar (1859)... . «$23 
— v. Stratford-upon-Avon Corpn. (1670) .- 820 
— vv. ——— — _~—((1811) . 207, 
298, 299 
— vv. Strickland in Barony of Kendal, 
(Lord of the Manor) (1846)... ; 
— v. Stukely (1701)... - 239, 255 
— v. Surgeons’ Co. (Master) (1759) ii 327 
— v. Surrey County Court Clerk (1852) 614, 554 
— v. Surrey County Court Judge (1910) 499, 500 
— v. Surrey County Quarter Sessions JJ. 
(1754) ... ea we 425 
— v. Tancred’s Charity (1843) Se 309, 321 
— v. Tappenden Lead se .. 829 
— v. Taverner (1616) .. . 246, 247 
— v. Taylor (1694) “818, 319, 320 
— v. (1840), 3 Per. & Dav. 652 . 288, 
297 
—v. (1840), 4 J. P. 509 aay .. 2569 
— v. Taylor & West (1840),9 CO. & P. 672... 256 
— v. Thame Siriaas ms) -. 3820 
—- v. Thatcher (1822) .. i 313, 315 
-—— v. Theodorick (1807: ) .. 840 
— WV. Thome (1876) 257 
-—— v. Thornton (1803) 842 
-—— v. Thruscross (Inhabitants) (1884). 183 


PAGE 
R. v. Prest (1850) 364, 383 
— v. Price (1884) .. 261 
— v. Pridmore (Aus.) .. 257 
v. Proby & Taylor (1756) . 261 
v. Pulsford (1828) ... 341 
v. Purcell (Ir.) 252 
v. Purnell (1749) 304, 425 
v. Quinch (1831) 245 
v. Raines (1853) 476 
Redhead Coal Mining Co. >» (Aus. ) 851 
v. Reed (1880) rr 360 
v. Rees (1882) “es w. §=245 
—— v. Reinheatz (1866) "248, 246, 247 
— v. Rennett (1788) Se .. 106 
— v. Richards (1851) . .. §=652 
— v. Richardson (1758) - 318, 331 
— v. Richmond Showers of the Manor) 
(1841) ... : Set 19, 136 | 
—- v. Ricketts (1848) ... 248, 249 
— v. Rigg (1866) . 257 
— v. Rigge (1819) = ae 43 
— v. Ripley (1682) ies me ei) | 
— v. Rippon Corpn. (1700) .. 283, 319, 320, 420 
— v. Roberts (1835)... : ae .. 815 
— Vv. ————- (1846) .. 258 
— v. (1878) 449, 504 
— v. Robinson (1887) .. 241, 242 
— v. Roche & Blackney (1841) «. 258 
— v. Rochester county Court Registrar 
(1861) ... beg ates ee 428, 483 | 
— v. Rogers (1702) . .. 806 
— v. (1887)... .. 475 
— v. Romsey County Court Judge (1893; . 405 | 
— v. Routledge (1780) ... 298 
— v. Rowe (1690) eee 320 
— v. Rowland (1858) ... 504 : 
— v. Russia Co. (1727) . 801 
— v. Sachevercll (1864) 300, 417, “419, 434, 437 
— v. Saddlers’ Co. (Master & Wardens) 
(1860) ... — 316 
— v. Saddlers’ Co. (1861) .. 302 
— Vv. ———————- (1863) 317, 320, "321, ee 827, 
331, 334 
— v. St. BA aaa Hospital (Treasurer) 
(1866) ... 
— v. St. John Mildmay (Dame Jane) (1833) er 
—- v. St. John’s College (1693) 818 
— v. St. John’s College, Oxford (1845) 423 
— v. St. Katharine Dock Co. (1832)... . 427 
—— v. St. Martin’s-in-the-Fields Guardians 
(1851) 344 
— v. St Martin’ s-in-the-Fields Land-Tax 
Comrs. (1786) .. 807 
— v. Saloway (1686) "O44, 250, 251 
—~ v. Salway (1829) 294, 295, 823 
—~ v. Samuel (1895) oie 347, 348 
—~ 7. Sanderson (Can.) .. 244 
— v. Sandford (Governors) (1837) 3092 
— v. Sandwich Corpn. eae 809 
— v. Sandys (1733) : 311 
— v,. (1841) 257 
— v. Sargent (1793)... 807 
— v. Saunders (1719) ... 244 
— v. ———-—. (1802) ... 811 
— v. Saunds (1733) 311 
—— v. Scorey (1748) 244 
— v. (Ir.) 252 
— v. Sealey (1844) ai 314 
— v. Selby Drainage Comrs. (1892) .. 361 
— v. Selfe (1908) ss 516 
— v. Spas (1825) ... 261 
— v. Shadwell Paving Act Comrs. (1828) 419 
— uv, Sharples (1792) ... .. 885 
— v. Sheffield County Court Rr udge (1889) . 689 


TABLE OF CASEs. 


PAGE 


R. vw. Tidderley (1660) en 305 
— v, Tiverton Corpn. (1723) .. 314 | 
— v. Todd (1838) - ae .. 319 
-- v. Tollemache (1844) 43, 44 
-~ v. Tomlyn (1736) . Bil 
--- v. Totnesas Corpn. (1825) 341 
~- v. Tower (1815) me 38 
— vy. Travannion (1818) ar 425 
-—v,. Tregony Corpn. (1723) ... 334 
--- v. Trelawney (1765) 318 
— uv. Trevenen (1819) 310 


-—- 0. 


Truro (Lord) (1888) __... - ae 166 

















--~ vy. Tucker (1727) 422 
— vy. Tunwell (1783)... ee 330 
--— wv. Turner (Judge) (1897) ... 464 
—- y. Two Casks of Tallow (1837) 23 
-— v. Tyack (1676) we a . 286 
~-v. Tyler & International. Commercial 
Co. (1891) 409, 410 

-— v. Union Colliery Co. (Can. ) .. 409 
--~ v. Varlo (1775) site 294, 345 
-— vy. Venn (1875) ~ 42 
-— v. Victoria Park Co. ( 1841) 427 
--v. Wadham College Ramcerats & Fellows) 

(prior to 1788).. 
~~ v. Wake (1728) 3-40 
— WU. - (1857) ; .. 450 
-— v. Wakefield (1717)... 239, 251 
--~- uv. Waldo, Ex p. Hudson (1903) 243 
-— v. Wall (1830) ww. «245 
--- v. Wanstead (Lord of the Manor) (is 53)... 135 
~~ v. Warrington (1692) 237 
-- v, Warwick Corpn. (1846) .. 364, 387 
~- v. Warwick JJ. (1826) .. 236 
~—-v. Watermen & Lightermen of River 

Thames (Court of Co. of) (1897) .. 438 
~~ v. Watson (1788)... 413, 418, 419 
-- v. Weedon Beck (lords, ote. a on) .. 86 
~— v. Weeks (1733) ee ; 420, 421 
— v. Wellesley (1853) .. wee FSS 
— v. Wells (1895) Ss ie oBle 
— v. West Riding of Yorkshire JJ. (1796) 236 
~—- v. Westbury (1844)... 314 
-— v. Westmoreland County Court J udge 

(1887) ... és 474, 550 
-—~ v. Westwood (1830) 293, 326, 330 
—— v. Weymouth Corpn. (1741) 294, 330 
—- v. Whalley (1849) ... ww. 247 
— v. Wheeley (1838) ... 257 
~- v. Wheldale (1667) .. .. 292 
— v. Whitacre (1706) .. 283, 343 
—- v. Whitaker (1829) .. . 314 
— v. Whitcomb (1823) _ 239 
——~ v. White (1617) 21 
-—— Uv (1733) .. 300 
— Vv, (1836) “421, A435, 436 
— v. (1852) é 239, 258 
—~ 4, (1860) w. 255 
— v. Whitehorne (Judge) (1904) we 474 
~~ v. Whitford (Lord of the Manor) (1840) . 136 
— v. Whitmarsh (1850) 274 


re De 
— wv 


Whitstable Free Fishers, ‘ete. (1806) 305, 321 
Whitwell (1792) . ; 311 


—~ v. Wigan Corpn. (1744) 36, 101 
— v. Wiggins (1867) ... .. «208 
— v. Wilberton (Lady of the Manor) (18 57)... 87 
— v. Wilby (inhabitants) ct?) a 58, 76 
—— v. Willes (1820) ie .. 146 
—— v. Willetts (1906) 229 
— v. Williams (1813) . 344 
—— Uv. (1840) . 258 
—- UV. ————— _ (Can.) ... 257 
~— v. Williams & Bellamy (1772) 252 

— v. Williams & seubey U6s0) 348 
— v. Willis (1738) 85 





\xix 
PAGER 
R. v. Wilson (1829) 106, 120 
—v. (1862)... ae : » 135 
— v. Wilton eld (1697) ie 271, 272 
— v. Wilts & Berks Canal Co. (1835) ww. 304 
—~ v. Wilts & Berks Canal Navigation (1874) 302 
'— v. Wimbledon Urban oe Sounell 
Ex p. Hatton (1897) . ww. 349 
—  v. Windham (1776).. ee 288, 426 
-—~— v. Winegarner (Can. ) 243, "244, 247, 248 
— v. Winter (1666)... 315 
_-— vu. Wood, Ha p. Atcherley (1908)... 246, 254 
— v. Woodham aes ores of the Manor) 
(1869) ... 85 
— v. Woodley (1834) . 38 
— v. Woodman (1728) 311 
— v. Wooler (1817). 238 
— v. Wortman (Can.) ... 335 
— v. Wyllyams (1823) $42 
v. Wynn (1733) So we §=293 
—  v. Yarmouth Corpn., Bo p. Reynolds 
(1826) ... ae ss we SAT 
— v. York (Sheriffs) (1832) .. 828 
——- v. York Corpn. (1792) : 306, 316 
— 2 York County Coroner ( 1863) sta 243, 253 
. Yorkshire County Court Judge (1891)... 480 
R. & Finch (Doe d.) v. York (Archbp.) (1845) tt 
R. & Middleton v. New ttiver Barer OEDE: 
(1663).. 321 
Rabey v. Birch (1908) .. 555 
Raines v. Credit Harbour Co. (Can. ) 394 


Ramsey v. Cruddas (1893) _... 157 








Ramsey’s Case (1487) 290 
Ramshay, Ws p. (1852) 448, 449 
Rance v. James (1848)... . 481 
Rand Water Board v. Lane (S. "AE. . 408 
Randfield v. Randfield, Mx p. Garland (1861) 86 
Rankine, In the Estate of (1918) we «BOE 
Ranshaw & Robottom’s Case (1601) 129, 135 
Raper (Roe d.) v. Lonsdale (1810). .. 69 
Rapley & Chaplein’s Case oo 104 
Rastal v. Turner (1598) 148 
Ratcliffe v. Winch (1853) , 474 
Ratcliffe & Chaplin’s Case (1611) .. 104 
Rathbone v. Munn (1868) 449, 504 
Rathven Parish v. Kigin Parish (1875) 275 
Rawes v. Rawes, Re Yarrington (1836 37 
Rawlinson v. Green (1617) _... 132 
Rawnsley v. pancesnirs & Yorkshire Ry. Co. 
(1887).. 530 
Rayer (Doe d.) v. ' Strickland (1842) .. 55 
Rayner, Ea p. (1847) ... 550 
Raynes Park Golf Club, Rey “Bx Pe Offical 
Receiver (1899) os .. 526 
Rayson v. Adcock (1863) 115, 132 
Read v. Hodges (1740) ... 207 
Reade v. Bentley (1858) 190 
v. Conquest (1861) 208 
(1862) 208, 213 
- Lacy (1861) 213 
Reading Corpn. v. Fewster (1910) 486 
Reay (Doe d.) v. Huntington (1803)... 51, 153 
Recepta, The, Gordon v. Francis (1893) 507 
Red Letter New Testament (Authorised 
Version), Re (1900) 199 
Redsal v. Lacon (1597) 148 
Reed v. Nutt (1890). 502 
Rees v. Kobbins (1914) 214 
— v. Williams (1851) soa sc 543, 544 
Reeve v. Gibson (1891) ae int a 227 
». Hicks (1825).. a es 116 
vz. Malster (1635). 105 





v. Martin & Cooper (1601) oe .. 56 

v. Medway (Upper) Navigation Co. 
(1905)... 

Reeves v. Baker (18 54) 





Ixx 





| 


PAGE ! 
Reichardt v. Sapte (1898) 214 
Reid v. Bishop (N.Z.) ... 177 
Vv. Maxwell (1886) 182 
Rellick v. Eyes (1576).. 89 


Rendall v. Crystal Palace Co. (1858) " "358, 359, 434 





| 
| 
‘ 


Rennie v. Ratcliff (1877) 461 
Rennington v. Cole (1618) 73, 74 
Rennison v. Walker (1872) . 488 
Renton v. King (1905).. 497 
Reuter v. Electric Telegraph Co. (1856) 396 
Reve v. Malster & Barrow (1635) = =:105 
Revell v. Jodrell (1788) me bal 15, 58 : 
Reynolds, Ex p., R. v. Sarnioutn Corpn. 

(1826) ... es es we §=BA4T 
~ v. Blake (1697) 19, 26 | 
————— v. Woodham Walt. or "Lord of the 

Manor) (1872) ea 155, 156 | 
Reynoldson v. Morton (1860)... . 226° 
Rhodes v. Liverpool Commercial Investment 

Co. (1879)... “ei 538, 552 
Ribble River Joint Committee v. Croston 

504, 505 — 


Urban District ouaGt en) 


Rich e Barker (1658) . 10, 153 




















* Erth (1596) —... 127 
—— e Pilkington (1691) 274 
~v. Player (1683) ... uidt <Bots 
Richards v. Bassett (1830) 39, 40 © 
-——--—---— uv. Cullerne (1881) ie 472 
- v. Harper (1866) __... 380 
-- (Fenn d.) v. Mariott (1743) 49 
—— -—— v. Marten (1874) —... . 468 
- v. Noble (1807) - 20 
—— ——¥. Pattinson (1737)... 349 
-v. Sely (1676) 143 
Richardson ». Capes (1824)... 32 
v. Gilbert (1851) . 186 
-_—_-_—_-——. v. Kensit (18438) . 91, 92 
—-—-———-—— v. North Eastern Ry. Co. - (1872) 541 
————— -——_ v. Silvester (1873) .- 509 
———__—-. .v. Walker (1824) .. 27, 32 | 
Richardson’s Case (1740) se ste (22D 
Riche v. Ashbury Poway: C ‘arriage Jo. 
(1874)... dk 354, 355 
Rickards v. Bennett (1823) cue 24 
Rickett v. Green (1910) re 47] 
Riddell v. Glasgow Corpn. (Scot. Ve. ‘alse .. =405 
—-—— (Doe d.) v. Gwinnell (1841) ... 73, Li 
v. Jenner (1833) aoe i ie 
v. Riddell (1835) i13 





Rider v. Wood (1855)... —...-—« 721, 1038, 104, 105 
Ridley v. Plymouth Grinding & Baking Co. 


(1848).. 274, 380, 390, 395 
Rigby v. Wheeler ( 1854) a 465, 466 
Right d. Taylor v. Banks (1832) 107 


—-——~ Wells (Dean & ne , ‘Bawden. 





(1803)... 71, 
Ripley’s Case (1682) “6 obi. ee 
Ripon Rural District Council ». Armitage & 

Hodgson (1919) wha .. 558 
Rippon v. Joyce (1874) 489, 490 

v. Norton (1839) 194 

Rivers (Lord) v. Adams (1878) “290, 291, 297 
Rivet v. Dowe (1610) . ys 102, 145 
Rivet’s Case (1582) ws ES 
——_—__-—-—— (1617) ee 122, 123 
Rivington v. Cooper (1740) : «. 223 
Robarts v. London Corpn. (1883) 308, 309 
Roberts v. Aizlewood (1889) ... . 533 
-——-—— v. Bignell, Asher & Robertson (1887) 174, 
19! 

—-_—— v. King (G. W.) & Co. (1920) 484 
————— v. Percival (1864) 369 
—___—— v. Wardell, Ea. p. M’Fee (1853) 549 


(Doe d.) v. Whitaker (1838) 34, 35, 48, 68 
Robins, Hz p. (1846) ... we 


259 | Rowe v. Brenton (1828) 


TABLE OF CASES. 

















PAGE 
Robins v. Todd (1858)... » 632 
Robinson (Doe d.) v. Bousfield_ (1844). 67, 144 
aa = ow Faweelt & Firth ron 512 
———-—— v. Gell (1852) : 452, 453, 556 
——-—— — . Groscourt 1605) . 333 
——_ —— v, Jilustrated London News. (1907 ) 189 
~- —--. ~ ». Lawrence (1851).. 507, 508, 541 
--—- —— Dv Lenaghan (1818)... 403, 547 
--——~-- vy. Lewis (1480) e we .- 276 
--—-—- — », London Psp. (Governors) 
(1853) ... e <i 297, 371 
—— —— uv. O’Kell (1870) —... .- 502 
—-—-—--- y, Sands & MacDougall Pr oprietary, 
Ltd. (Aus.) “iia 166, 169 
——-- — v. Vernon phon’) (1859) 509, 541 
ne  , ———- (1860) 509, 541 
~ —- (Throgmorton d.) SY nerrey. 
(1770).. .. 59 
Robl v. Palace Theatre, ‘Ltd. (1911) .. 214 
' Robson v. Dodds (1869) A417 
Rochdale Canal Co. v. Radcliffe (1852) .. §=6361 
Rochester (Dean & Chapter) v. Pierce (1808) 414, 
A415 
oe nn (F Roe d.) v. Pierce 
(1809). 412, 414, 415 
Rodger v. ‘Noxon. Co. (Can. ) 405 
Rodgers v. Marshall (1809) — ... 13-4 
Roe d. Aistrop v. Aistrop (1778) 104 
ie - Ilare v. Aylmar (1751) 37 
- - Crow v. Baldwere (1793) . §=103 
---—~— Clement v. Briggs (1812) ae 59, 154 
Noden v. Griffits (1766) a ee 138 
- --~— Jeffereys v. Hicks (1754) 119, 131, 18 
-——— Ashton vr. Hutton (1763) 109, 135 
_-= - —Johnson v. Ireland (1809) we 154A 
—--— Bennett 7. Jeffery (1813) 31 
—-.- - Raper v. Lonsdale (1810) 69 
- josh v. Loveless (1819) bls eae | 
1 ——--- - Hberall v. Lowe (1790) det G2, 140 
--—-— Newman v. Newman (1760) . 58 
———-~-- Beebee v. Parker (1792) 28 
-- -—-— Rochester (Dean & Chapter) v. Pierce 
(1809) _ 412, 414, 415 
---——— Gonolly v. Vernon (L804) sai 49 
—--~—- Hale v. Wegg (1796) .. 16 
Roe’s Case (1690) sa ae 320 
Roger’s Case (1570)... wis we = 76 
Rogers, Ez p., Bookham 1. Potter r (1868) 500, 501 
-——— Bradly (1690) ‘ie sis we = 648 
-~—--—¥v, Downs (1742) tes ae 69 
-- -— 4, Holborn Metropolitan Sorougl 
(1914) ia 501 
——-—v, Jones (1825)... 38 
~ v. London, Chatham & Dover r ‘Ry. 
(1877) ae 547 
—~-—— v. Westminster Brymbo Co. (1914) 496 
Rolfe v. Learmonth (1849)... 458, 459 
Rolph v. Cahoon (Can.) w. «281 
Ronalds v. Feltham (1 dog) cue als 122 
Rooke v. Kensington (Lord) ie i a 17 
Rooney v. Kelley (ir.).. o wee «= 29H 
Rooper v. Harrison (1855) ag wits Ke 26 
Roper v. Streater (1672) 188, 199 
Vv. — 1705 oe sie 188, 
Rosin v. Rank (Joseph), Td. ere) oes 514, 533 
Roswell v. Welsh (1616) ; .. 181 
Roswell’s Case (1567) . se 71 
Roupell v. Great Luxembourg ( Co. ( 1855 8) 426 
Rous v. Arters (1587) . ane 55 
Rouses Case (1587) ose 55 
Roussac v. Thacker & Co. (Ind. ) 208 
Routledge v. Hislop (1860) _... 505 
—_————. v. Low (1868) “181, 182, 200 
Rowden v. Maltster (1626) 62, 59, 60 


“29, 30, 39; 67 


TABLE OF CASES. 


PAGE 
Rowles v. Mason (1612) 63 
Rowleston v. Alman (1600) 34 

Adams (1851) 113 





Roworth v. Wilkes (1807) .. 206 
Royal African Co. of England v. Dockwra 
(1703)... 278 
Royal British Bank ». ‘Turquand (18: 56) 368, 369 
Royal Canadian Bank v. Grand Trunk Ry. Co. 
Can.) .. . 352 
Royal 1 Liver Friendly Society, Re (1887) .. §=543 
—__—_——, Re (1895) 543 
Toye ae Steam Packet ce V. veieials 
(1877 me 351 
Royden & Moulster’ s Case (1626) "BQ, 59 


Ruben v. Great Fingall Consolidated (1906)... 287 








Ruding v. Newell (1733) 9 
V. (1734) 29 
Ruitz v. Sandwich Diocese, Roman Catholic 
Episcopal Corpn. (Can.) 275, 276, 277, 282 
Rumboll v. Rumboll (1761) se 66, L121 
Rumney & Eves Case (1588) . .. 68, 109, 130 
Rumsey v. Walton (1760) ete? S38 
Rundell v. Murray (1821) 929 
Rundle v. Rundle (1692) 64 
Ruoff v. Long & Co. (1916) 532 
Rushbrook v. Lfood (1847) .. 158 
Russell v. Briant. (1849) 218, 219 
Rutherford v. Wilkie (1879) ... .. 479 
Rutland’s (iarl) Case (1610) ... 43 


Rutter v. Chapman (1841) 233, 242, 201, 292 








ea a a eS a i 


v. Zeehan District aia is Aus. y 435 
Ryall (Doe d.) a Bell (1800) . 122 
Ryder, Re (1882 ie 157 : 
, Wombwell (1868) 509 
5. 
Saccharin Corpn., Ltd. v. Chemische Fabrik 
von Heyden Akt. (1911) . .. 480 
Sadgrove v. Bryden (1907) 347, 348 
Sadler v. Webster (Scot. ) ae oe! Boo 
Sadlers’ (Wardens & Commonalty of) Jase 
(1588) .. uw. 232 
St. Alphage, London Wall, lee (1888) 274 
St. Bride’s, Fleet St., Ghurch or Parish 
Estate, Re (1877)... ; 274 
St. John (Lord) v. Brandring (1602). 99 


St. John the Hvangelist, ” Re, py inna 
Yharity (1888) 351, 352 
St. John’s Church (Rector) (Doe d. ye v. Craw- 








ford (Can.) A28 
St. John’s Corpn. v. Baldwin (Cav.) 415 
—— v. Wilmot. (Can. y seas 386 
St. Leonard’s, Shoreditch Guardians 1. 
Franklin (1878) ves ze 352, 353 
St. Paul v. Dudley & Ward (Viscount) (1808) 141 
St. Paul’s (Dean & Chapter), Fa p., Hx p. 
Re (Bp.) Ha p. Sanlerpury (Archbp. ) 
(1852 156, 157 
St. Stephen Branch Ry. Co. v. “Black (Can. )... 398 
Salbstein v. Isaacs & Son (1916) .. §=©656 
Sales Agency, Ltd. v. Iilite Theatres (1917). 530 
Salford Corpn. v. Lancashire nonuny: Council 
(1890).. ‘ 277, 278 
Salisbury (Bp. yy. Re (1850) aa “i 156, 157 
— (Marquis) v. Gladstone (1861) 81 
v. Great Northern Ry. 
Co. (1858)... nce . «=. 58 
Salisbury d. Cooke v. Hurd (1776) 74 


merry ote s (Earl) Case, Pateson v. Danges 
(1662).. 109, se, rts 

Salmon v. ‘Hamborough ‘Co. (167 3 ere 419 
(Davis d.) v. Edwards (1732) .. 37 


Ixxi 


PAGE 


Salop Town v. A.-G. (1726)... 
Salt Union, Ltd. v. aENey 
(1897).. 


859, 
P.) & Co. 




















Sergeant v. Watts (1917) 


428 
365 


Salter ». Grosvenor (1724) 377 
Sammer ?. Force (1610) D4 
Sanatorium, Ltd. ¢. Marshall (1916). 514 
Sanders v. St. Neot’s Union Cuardians 
(1846)... ne aid 381, 393 
Sandes’ (Lord) ( tase (1562) we = 6838 
Sands v. Drury (1601)... ; D8 
Sands & Hempston’s Case (1585) oe Sie aL 
Sands & McDougall Fropeictat y; ae v. 
Robinson (Aus.) ‘ wee. “ol 
Sandwich Corpn. v. R. (1847) 309 
Sangster v. Kay (1850) . «6458 
Sargeant v. Watts (1917) 4192, 520 
Sargent «. Wedlake (1851) 493, 556 
Sarjeant v. Cowan (1833) .. 238 
Sarpy v. Holland (1908) 202 
Saunders v. St. Neot’s Guardians (1846) 391 
~———_—_—-. v. Smith (1838) ee we «223 
—---v. Swansea Finance Co., “Ltd. & 
JTome (1905)... ses we O10 
Saunderson 7. St anhop (1666) OL 
Savaye’s Case (1587) : 72 
Saverne v. Smith (1625) 148 
Savery v. Smith (1686) is . 650 
Savory, Ltd. v. ype Oil Go., Lid. (1901) 224 
Savory (KE. W.), Ltd. v. World of Golf, Ltd. 
(1914).. . 168, 164, 192, 218, 219, 227, 228 
Sawyer, Ex p., ke Bowden (1876) ew 542 
Saye & Sele (Lor d), Aix r oe OR Pp. Blerevor d (Bp. ) 
| (1852)... 156, 157 
: Sayle vo. Reeves (172 6). fs 110 
Sayre v. Moore (1785) oe 208, 209 
Scadding v. Lorant (1851) sae) SEE 
Scambler v. Waters (1598) 12 
Scamon v. Maw (1826).. 127 
Scarborough Corpn. v. But. ler (168: Ae 281 
Schauer v. Field (J. C. & J.), Ltd. (1893) 203 
Schlesinger v. Bedford eet : 213, 214 
v. — (1893).. 218, 214, 228 
v. Turner (L890) ... 36 213, 228 
Scholz v. Amasis, Ltd. (1909)... 214 
School Board for London, Hw p., Re Hart 7 
(1889).. “aa 1d 
Schove v. Schmincké (1886) 169, 178 
Schroder v. Ward (1863) 512 
Schuldam v. Bunniss (1774) S14, 349 
Schultz v. Leidemann (1853) . we OAL 
Schweppes, Lid. 7. Lawrence (Aus. i 408 
Sconce v. Blackman (1886) ; as 515 
Scott v. Clifton School Board (1881)... ek B82, 388 
-—— v. Fawcet (1757) 69 
—-— v. Royal Halifax Yacht (ub (Can.) ... 118 
——— vy. Royal Wax Candle Co. ene) ; 133 
--—- v. Shearman (1775) se 242, 251 
—-— v. Stanford (1867) 3 + 206 
» Toronto University (Can.) ... 272 
Scottish pains Eastern ae Co. v. Stewart 
(Scot.).. Se 350, 378 
Scratton v. Brown (1825) . 16 
Scriven v. Deighton (184%) 501 
Scriveners’ Co. v. Brooking (1842) 328 
Scrogs v. Spencer (1599) : sind we 237 
Sea, Fire, Life Assurance Co. .. de, Rev. > 
Joint-Stock Co.’s Registrar eR ae 
Seagoud v. Hone (1633) ; 28, 129 
Seaman v. Woods (1857) 
Searle v. Cooke (1890)... . 16 
Seelcy v. Fisher (1841)... “ 121 
Seelye v. Lancaster Mill. Co. { Can. ae 7 a 
Sefton (Lord) v. Salisbury (I ord) (18% ae vee fe 2 
Sellick v. Trevor (1843) ‘ 111, 112, nai 





Ixxii 
PAGE ! 
Serra v. Famous saaaal | pure iced, Ltd. 
(1922) . 196 
Sewell "Jones (1850)... 478, 547 
Seymour 7. Coulson (1880) 588 
———— v. Turner (1894) a a5 501 
Shafto v. Bolckow, Vaughan & Co. (1887) . =»: 82 
Shapcott v. Chappell (1883) ... 514 
a erpley s Trusts, Re (1853) . 116 
Sharrock v. London & North Western. Ry. Co. 
(1875)... see ae 581, 552 
Shaw v. Butterworth (1855) a .. 205 
v. Lutman (1897) 537 
-———- v. Poynter (1834) 332 


——- v. Taylor (1616).. say ve . 95 
—— v. Thompson (1595)" 2, 78, 74 
Shea ». United Sick & Burial Society of st 
Patrick (1867) 460, 547 
Shelford ». Louth & Kast Coast Ry. Co. 














(1879) .. «. 426 
Shelton (Doe d. ) v Shelton (1835) 112 ,127, 128, 134 
Shepherd v. Conquest. (1856) . ve 187, 192 
Sheppard » Hall (1832) ee oars + 

~ v. Woodford (1 889)... 91 
Sheriff 1. Coates (1830) 224 
Sherring, Fx p. (1852)... . 646 
Shewen (Doc d.) v. Wroot (1804) “VA, 1] 5, 131 
Shields, Whitley & District Amalgamated 
Model Building Society v. Richards (1901) 473, 
474, 486 
Shiels v. Great Northern Ry. Co. sage 460 
a. Rait (1849)... 459 
Shipton v. Cardiff Corpn. (1917) 365 
Shirley, Ha p. (1839) ... eee oe. DOE 
Shoosmith, Ha p., lh. v. Brighton Corpn. 

(1907).. : ‘ee .. 364 
Shopland v. Ryoler (1605) oa bis » 66 
Shreeve v. Charlesworth (1868) : 500, 531 
Shrewsbury (Earl) v. Garfield (1891). » 625 
_ (Warden & Combrethren of the 

‘rafts of Mercers, Ironmongers & Gold- 

smiths) v. Hart (1823) 6 ss 280, 438 
Shrewsbury & Birmingham Ry. Co. v. North- 

Western Ry. Co. (1853) =. a 355, 356 
Shrewsbury & Birmingham Ry. Co. v peak 

Western Ry. Co. (1857) —... - 355, 356 
Shrewsbury Town v. Kynaston (1737 ) . 830 
Shrewsbury’s (Karl) Case (1610) 42, 43, 46 
i Teas COED (Davis d. ) v. Kdwards 

2) . 87 
Sidey, He, Ex p. ‘Sidey (1871).. 533 
Sieling v. Kronau V ‘illage (Can. ) 396 


Silk Throusters (Masters, ete. ‘) v. Fremantee 
(1668)... es 332 





Sills v. Brown (1840) ay 260, 335 
Silsby 7. Dunville Village (Can. ) . . 388 
Simmonds v. Dimsdale (1848) . 644 
Simmons v. Crossley (1922) 538 
Simms v. Marryat. (1851) 191 
Simonds v. Lawnd (1591) sles : 132 
Simpson v. Bithwood (1691) ... a ye | 
——-— v. Crowle (1921) 472, 475, 530 
——--- uv, Denison (1852) _... 362 
—~ v. Dunedin Drill-Shed Comrs. (N. Z. ) 374, 
376, 396 

———— v. Karlam (1896) . 618 
—-—-——~ vy. Parsons (1904) 490 
———— vu.  eulney (1670) es 105 
(Doe d.) v. Simpson (1888). 59 


a re me eee 


v. Sotherne (1616) 
aan s Case (1616)... 

Sims v. oer: at (1851) 
Simson v. Gillion (1600) 
Sissons »v, Chichester-Constabic (191 6) 
Sitwell v. Worrall (189 sie 
Six-Mile-Bridge iaetien. Re (Ir. i aes 


128 

10, 128, 129 
». 191 
-» 108 
119, 135 

81 

254 





TABLE OF CaSsEs. 


PAGE 

Skeats v. Skeats (1842) 
Skinner v. Northallerton County Court J udge 

(1899).. 
Skipton Industrial Co- -operative ‘Society, 

Ltd. v. Prince (1864) is 
Skirving v. Smellie (Scot.) 296 
Slade v. Walter (1708)... see tes 38 
Slark v. Highgate Archway Co. (1814) pa 


Slattery v. Naylor (1888) 
Slingsby v. Bradford Patent Truck & 





Trolley Co. (1906)... 168 
Slocombe v. (circa 1600).. 282 
Sloman v. New Zealand Government. (1876) 5 


Smart, Re, Smart v. Smart (1881). 
v. West Ham Union Guardians (1855) 274, 





382 

—— — (1856) 274, 
382 

Smartle v. Penhaliow (1703) ... 65, 97 
Smiles v. Bedford (Can.) wide 202 
Smith, Ha p. (1863) 312, 313 


———, Re, Fe p. Denbigh (Har!) (1892) 534, 535 
ae: (1587)... 149 





-——- v, Adams (1854) 73, 14 
—-- — v. Baker (1737)... fis 64, 133 
———-— v. Baker & Sons (1891) wa O2T 
——. ~ v. Barrett & Clifford (1663) 373, 374 


. Birmingham & Staffordshire Gus 
Light Co. (1834) 403, 404, 406 
v. Chatto (1874) aie a .. 207 
. Davies (1745) : ini ; 38 





- a, Douglas (1855) 493 
—~— wv, Enright (1893) 525 
vw. Gill (1896). 525 
-— v. Glasscock (1858) ea 139 
(Doe d.) v. ae (1835) . 125 
~v. Hirst (1870) . Ss 382, 884 
v. Hobbs (1887) .. 86 
~---— * Llurley (1884) | A$3 
——-- v, Hurrell (1830) 458 
-- v, Johnson (1863) aoe 180 
—~-— v. Lane & Lane (1586)... 142 
v. London Gas Co. (Can. ) as .. 387 
---. ~ v. Mills (Richard) & Co. (Bricrly Hill), 
lLtd., Ke Mills (Richard) & Co. 
(Brierly Flill), Ltd. (1905) 113 


v. New Publishing Co., Ltd. (1807) 192, 193 
v. North Metropolitan Tramways Co. 





(1891) z 404, 405 
——- d. Dormer v. Packhurst (1744) 143 
—--— v. Pritchard rsa nee 454 
—-— v. Trigg (1721) . 119 
v. Tyson (1838).. 28 
—— v. Yorke (1851).. . 629 
Smith Brothers (Whitehaven), Lid. V. 
Redfearn (1911) a ..» 175 
Smith’s Case (18691) "B59, 434, 436 
—____—__—- (1696)... 246, 247 
Smithson v. Cage (1619) 43 


Smitton v. Orient Steam N. Navigation Co., 








Ltd. (1907)... 407 
Smyth, Hz p. (1863) ... 312 
v. Darley ee. 339 
v. Lane (1586) .. ; a -» 142 
Snag v. Fox (1622) ro 96 
Sneade v. Wotherton Barytes & & Lead Mining 
Co. (1904) 484 
Sneyd v. Sneyd (1738)... 73 
Snook v. Mattock (1838) 76 
Snow v. Cutler & Stanly (1663) 40 
Soane v. Ireland (1808) a -» 11,19, 26 
Society of Apothecaries, Kz p. (1890) 537 
Society of Attorneys, etc., Hx p. (1872) 300 
Society of Practical Knowle e v. Abbott 
(1840) be ne Sia ‘i 272, 370 


TABLE OF CASEs. 


PAGH 
Soloman v. Ponders Chatham & pore Ry. 

Oo. (1861) ‘3 545 
Somerset (Duke) v. France (17255) 83 
Somerville & Turner’s Contract, he (1903) “48, ae 

103 
Songs, The, ‘ Kathleen Mavourneen” & 
“Dermot Astore,” fe, Hx P. Hutchins & 


Romer (1879) 194 
Sonley wv. Clockmakers’ Co. (Master, ete. ) 

(1780)... + 370 | 
Sonnenschein v. “Barnard (1887: ) 227 . 
Soulby v. Smith (1832) .. 416 
South Hetton Coal Co. v. North-Kastern News 

Assocn. (1894) 408 


South of Ireland Colliery Co. v. Waddle (1868) 389 : 











v. (1869) 389 : 
South Yorkshire Ry. & River Dun Co. v. 
Great Northern Ry. Co. (1853) __... 355 
Southampton & Itchin Bridge Co. v. South- 
ampton Local Board (1858) : 400, 402 
Southampton Corpn. v. Graves (1800) ; te 
5 
Southampton Dock Co. v. Southampton Lar- 
bour & Pier Board (1872) ... 350, 356, 362 
Southern v. Bailes (1894) evs pe .- 166 
Southern Counties Deposit Bank, Ltd. v. 
Boaler (1895) a nts ww. 4130 
Southey v. Sherwood (1817) 168, 221 
Southgate, Ma p. oS 501, 502 
Southsea Garage, Ltd., Re (1911) Wei ww. 465 
Southwark nee Co. v. Sills, ara & 
Sills (1826)... .. 376 
Southwell v. Thurston (prior to 1504) 146 
———— ~ vy. Wade (1595) : 436 
Southwood (Den d.) v. Blake (1827) . 20 
Sowerby v. Coleman (1867) 28 
— v. neat (1848)... 132 
Sowper v. Goodbody (1591) 76 
Sparks’ Case (1599) _.. 638 
Sparrow v. Fiend (1761) 18 
v. Reed (1848) 511 


Specot’s Case (1590)... sees 284, BBB 





Spence, Re (Can.) ‘ 318 
Spencer 7. Boyes (1798). ‘ 115 
- (Doe d.) v. Clark (1822) 59 
Spencer, Whatley & Underhill v. Forster & 
Co. (1905)... 488 
Spencer, Whatley & Underhill v. Southall- 
Norwood Urban District Council el 304 
Sperring, Ex p. (Aus.) - 351, 352 
Spiers v. Brown (1858) .. 209 
Spiller v. Spiller (1819) 110 
Spindlar v. Wilford (1686) ww = 131 
Spokes v. Banbury Board of Health a 865)... 426 
Spottiswoode v. Clark (1846) . 2 222, 223 
Spring v. Fernandez (1912) .. 488 
Springfield v. Thame (1903) 184 
Spyer v. Hyatt (1855) 74 
Stackemann v. Paton (1906) . 185 
Stacy’s Case (1626) 37 
Stafford Corpn., Fz p. (1822)... .. 3804 
———_—__—_—_—_—— v. Bolton (1797) 284, 415 
———_—_—_—__—__——. v. Till (1827) as .. 376 
Stagg v. Medway (Upper) Navigeon Co. 
(1903) ie 360, 361 
Stammers vy. Dixon (1806) 57 
Stamp’s Case (1661)... ‘ "84, 36 
Stancliffe v. Clarke (1852) —.. ies 508, 514 
Stancomb v. Trowbridge Urban orn 
(1910) ‘i 427 
Standen v. Chrismas (1847) 11 
Stanlack’s Case (1672)... 253, 255 
Stannard v. Harrison (187 Ties 169, 187 
——————— v. Lee (1871) .» 169 
Stanton v. Barnes (1597) : 60, 70 


| 
| 
: 
| 
| 
| 


Ixxiii 


Stanton v. Ree he (1850) ies i 508 
| Staple of England (Mayor, etc. of Merchants 


of) v. Bank of England (Governor & Co.) 
































(1887) 237, 3: 

pa 7 v. Accidental Death Insurance Co = 

© (1861) “Bd, t 
Starkey v. Berton (1610) ar Hh 
Starr v. Exetcr Corpn. (1683) ; 313, 337 
Start v. West Mersea School Board (1899) . 396 

Stationers, The v. Patentees about Printing 
of Roll’s Abridgment (1666) pee 199 
' Stationers’ Oo. v. Garnan (1775) .. 199 
——_—_—_——._ v. Lee (1682), 2 Show. 25 8 ... 109 
_ Stationers’ Co.’s Case (1681), 2 Cas. in Ch. 66 199 
= = - (1681) 2 Cas. in Ch. 76 229 
a —-— (1682) 2 Cas. in Ch. 93 199 
Stationers’ Corpn. v. Seymor (1677) .. 198, 199 
Stedall v. Houghton (1901)... we §=185 
Steel, Re, Wappctt v. Robinson (1903) 49) 
v. Prickett (1819) 11, 13 
| Steele v. Waller (1860) 112, 120 
i Steevens’ Hospital, Dublin v. Dyas (Ir) 375, 395 
Stephens v. Brett (1864) .- 226 

—---—-— v,. Eliot (1596) j 

——--~- v. North Battlef ord School. District 
(Can.) =n .. 3898 
v. Reid (R.) & Co. (Aus. D coed ws § 405 
Skaplionson v. Garnett el: 4175, 506 
—_—__—_——-- v. Raine (1853)... . 480 

; en Blake & Co. v. Grant, Legros & 

Co. (1916) Ae 212 
Stephenson, Blake & Co. v. Grant, Legros é& 

Co. (1917) ; ae 75, 212 
Stevens v. Benning (1855 aes .. 190 
—-— »v. Berwick-upon-Tweed Corpn. Oe) 303 
—-—--- v. Brett (1864) .. 226 
——.— y. Hounslow Burial Board (1889) 498 
—= v. Midland Counties Ry. Co. (1854) 403 
Stevens d. Wise v. Tyrell (1753) ae 127 
— v. Wildy (1850) w. 206 
Stevens & Sons v. Waterlow & Sons, Ltd. 

(1877) 168 
sa eae (William), Ltd. 0. Cassell & Co., Ltd. 

(1913) a 178, 215 
Stevenson v. Rayne ( 1853) w» 480 
— v. Shickle (1849) 550 
Steverton v. Scrogs (1598) —.. we «CAT 
Steves v. South Vancouver District. “Corpn. 

(Can. ) ads ee .. 406 
Steward v. Bridger (1705) 17, 99 
————. v. Dunn (1844) 272 
Stewart v. Jones (1852) 48] 
Stiles v. Buswell (1852) ws 478 

v. Cardiff Steam Nav ization Co. ae) 407 

v. Ecclestone (1903) ae A7T2 
Stilwell (Doe d.) v. Mellersh (1836) “oa 40 
Stint ». Blount (1705) uaa 129 
Stockbridge’s Case (1584) a 153 
Stockdale v. Onwhyn (1826) . 168 
Stocker v. Edwards (1684)... ie 79 
Stockport District Waterworks Co. ‘». Man- 

chester Corpn. (1862) 351 

Stokes, Re, Ex p. Stokes (1854) 258 

v. Stokes (1887) ss 484 
Stolworthy v. Powell (1885) 479 
Stone v. Dean (1858) ... 536 
v. Exton (1679) ... 127 


—~ ~~ 





v. White (N.Z.) . we «204 
Storace v. Longman (1788) és "176, 182, 183 
ay pany Estates Co., Ltd. v. Bournemouth 
pn. (1910) 
ioe v. Zouch (Lord) (1569) | sien 106, 197 
Stowell gr Geraldine County Conner Os Z. Me a 
107 





Stowley’s Case (1575) . 
Strahan v. Graham (1868) 


lxxiv 


PAGE 
Strange’s (Sir John) Case (1754) P 176, 207 
Strata Mercella (Abbot of) Case (1591) rae | 
Stratford Bridge i aa Act, te Ex p. 


Annesley (1836) 284, 350 
Streat v. Virrall (1621) ee al we OT 
Streatfeild 7. Cooper (1859). 12] 
Strickland (Doe d.) v. Woodward (1847) 72 
Strode v. Dennison (1682) ae 148 
Struthers v. Mackenzie (Can.) 368 
Stuart v. Jones (1852) 481 
Styles v, Cardiff Steamboat Co. (1864) A107 : 


acral s (Lord) Charity, Re, Ex p. Fowlser 


(181 274 
Sulpand. (Holder ‘d. )w. Preston 1769). 86, 135 
Summers, Hx p., Re Mackellar (1854) 514, 543 


aoe, Hoe p., Mackellar v. Summers ( 1854) 514, 


543 
--—-——-, Bx p., M’Killar v. Summers (1854) 514, 
543 
Sunderland v. Glover (1915) 473, 495 
ne Marine Insurance Co. v. Kearney 
(1851 sie und .. 421 
Surgeons’ Co. Case (1699) ate ... 307 
Sussex & Sidney College (Master, ‘ete. ) wv 
Davenport (1747)... pe 281, 282 
Sutton 7. Spectacle Makers’ Co. (1864) 384 | 


Sutton’s Hospital Case (1612) 
279, 284, 289, 290, 291, 326, 373, 


374, 409, 414, 415 
Swain v. Follows (1887) 586, 537 
Swaine v. Becket (1608) 56 
Swansea Corpn. v. Hopkins (1841) ae 325 
Swansea Friendly Society, Ha p., Re West of 
England & South ene ey Rank 
(1879) 
Swayne’s Case (1608) . 
Sweet v. Benning ( 1855) 
r. Cater (1841) ... 
v. Maugham (1840) 


350 
54, 56 
“186, 187, 209 


191, 206, 216 
: 223, 225 




















i Shaw (1839) ... a ww. 224 
Sweetland v. Turkish Cigarette Co. (1899) ... 519, 
532 
Swift. d. Farr v. Davis (1799) we = 65 

Swindon Central Market Co., Ltd. v. Panting 
(1872) 5 

Swindon Waterworks Co. v. Wilts & Berks 
Canal Navigation Co. en : «. 872 
Sykes, ka p. (1871)... .. 634 
v. Firth (1877) 485, 486 

v. Wesleyan & Gencral Assurance 
Society (1907) 522 
Symes (Firebrass d.) v. “Pennant (1764) 57 
Symmers v. R. (1778) . 305 
Symms v. Smith (Lady) (1681) 111 
Symonds v. Dimsdale (1848) . 544 
—_——_——- v. Walsh (1619) 237 
Symons v. Rees (1876) 470 
Sympeon v. Quinley (1670) 105 
128 
Symson YM. ‘Quinsey (1670) 105 

T. 

Taber v. Grover (1698) 115 
Tabor v. (1699) 115 
Taff Vale Ry. Co. v. Giles (1853) 406 
Talbot v. Lewis (1834) : 23 
v. Villeboys (1783) 37 
Talbot’s Case (1610)... 08 
Talmarsh v. Zinzay (1679) 64 
Tamerlane v. Bowen (1851)... 546 
Tanfield v. Rogers & Watson (1504)... . 18 
Tanner, Ex p. +1850), 14 J. P. Jo. 254 ww. =§53 


270, 271, 272, 275, | 


a i a a pec ety oS ee ee 
r : 
t 


TABLE OF CASEs. 


PAGE 

| Tanner, Ex p. Cullum v. Ross eno) 19 
L. J. Q. B. 318 .. 556 
Tarrant (Doe d.) wv. Hellier (1789) “110, 146, a 


“as 174, a14 
1838, 184, 191 
124 


54, ‘7 38, 145 5, 148 


Tate v. Fullbrook (1908) 

v. Thomas (1921) 

Tatham v. Vernon (1861) a 
Taverner v. Cromwell (1594) ... 














Taverner’s Case (1681) wee «600 
Taylor v. Addyman (1853) _... 465, 469 
:——— - (Right d.) ». Banks (1832) » 107 
———-- v. Beversham (1674) ... rm bag 15 
—-—v, Chichester & Midhurst Ry. Co. 
(Directors, etc.) (1867) ... 356 
vu. Chichester & Midhurst Ry. Co. 
(Directors, etc.) (1870) ... 356, 360 
--——— v. Clarke & Denny (1694) .. 238 
——-- - (Doe d.) v. Crisp (1838) 108 
-- v. (1839) ; .. 108 
——.-- v. Crowland Gas & Coke Co. (1855) .» 459, 
460, 514 
——— v. Dulwich Hospital (1720)... , 375 
—.- ---— v. Great Northern Ry. Co. ce) 542 
——--- v. ITolt, (1864) . 539 
—- --—v. Midland Ry. Co. (1877) 53k 


. National Amalgamated Approved 
Society (1914) ; 

. Neville (1878) 

. Pembroke (1815) 


ac ad . 8528 
» 195, 196, 197, 217 
sie wv Ot 





— -—v. Pillow (L869) 193 
-—— v. Shaw (1665)... . =§=6. BL 
-- v. Wheeler (L708) 132, 1383 
Taylor & James’ Case (1607) . 22, 23 
Templeman v. Haydon 1802)" 530 
Templer v. Swete (1874) 156 
Tennant v. Rawlings (1879) . §=6936 
Tennyson v. Forrester (Scot.).. 162, 217 
Thackray v. Norman, He Norman (1yt 1) 79 


Thames & Mersey Marine Insurance (Co. 
v. Societa di Navigazione a Vapore del 
Lloyd Austriaco (1914) i : 430, 432 

Thanet (Earl) v. Paterson (17: 38) . 90 




















Tharsis Sulphur & Copper Co., lad. v. 
Société des Métaux (1889) ... at 432, 433 
Thatcher v. Waller (1676) ae 256 
Thetford Corpn. Case (1703) ... 984 
Thin v. Thin (1664)... “a toe 14 
Thomas v. Churton (1862) P wr 232, 240 
-— v. Gower Rural Council (1922) 497, 503 
v. Hodgens (1896) oe .. 488 
——--~ v. Kelly (1888) 534 
-——— v. Nurse (1870) «6857 
-—-—--~— v. Peek (1888) 450, 515 
— ---— v. Porter (1668) LAD 
_ -- vy. Purcell (1870) 4388 
Thompson, Ha p. (1845) ae 420 
—-—- v. Alexander, Ie Thompson’ S 
Settlement Trusts (1905) .. 354 
— v. Daniel (1853) 307, 309, 326 
———-- -— v. Hardinge (1845) fase .. §=—6 48 
—— - —— v. Ingham (1850) ... 549 
——-————— v. Leach (1698) « 127 
—— --—— _v. Smith (1730) ‘ 137, 138 
—_-_———- v. Stanhope (1774) «. 201 
~-— v. Symonds (1792) w. §=6.226 
Thompson's Settlement Trusts, Re, Thomp- 
son v. Alexander (1905) oe 354 
Thomson v. Flinn (1874) » 495 
Thorne v. Tyler (1642) 27, 28 
Thornhagh v. Hartshorn (1727 ) eas .. Ol 
Thornton, La p., R. v. Bradford-on-Avon 
Rural District Council (1908) ‘ 303, 304 
Throgmorton d. Robinson v. ceed. (1770) 59 
Thusfeild & Jones’ Case (1681) ; we §=415 
. Thwaites’ Mannor Case (1599) 83 


TABLE OF CASEs. 


PAGE 
Tidd v. Lister (1853) 








118 | Trinity House in Say PET ae Gulla 
9). 


Ixxv 


PAGE 


Tilbury v. Silva (1890).. 157 | of Masters, etc.) v. Beadle uss 347 
Tilson v. Warwick Gas Light. Co. (1825) 387, 388 | Trodd v. Downs (1742) 69 
Times Cold Storage Co. v. Lowther & Blank- | Trott’s Case (1670) : 
lev (191)) ... ee sas 497 Trotter v. Blake (1677) 43, 149 
Timothy v. Farmer (1849) 477 ‘Trowel v. Castle (1661) .. 50 
Tinkler v. Hilder (1849) -- 483 Truman v. Walgham & Key (1706) foun. Oe 
Tinniswood v. Pattison (1846) | 476,477 Truro Corpn. v. Rowe (1902) .. 371, 3872 
Tinsley v. Lacy (1863).. 208, 221 =Trusler v. Murray (1789) - : .. 208 
Tiping v. Bunning (1596) -» $5 Tubbs ». Auckland University College 
Tipling v. Pexall (1614) 271 Council (N.Z.) : j 308, 381 
Titus v. Perkins (1686) 89 Tuck v. Canton (1882)... 192, 241 
-v, (1687) 89 Victoria City Corpn. (Can. ) 
338 211 


Tobacco Pipe Makers’ Co. v. Loder (1851) . ; 
———__—_--—____—— . Woodrolfe (1825 eee 
334 











Toby, Re (1850) 521 
Todd v. Perry (Can.) ... ae Ses we 415 
Todd, Burns & Co., Ltd. v. Dublin 1 Sore. 

(Ir.) Ss . 351 
Nott v. Rayner (1847) _ 550 
Tofts S Pearl Life Assurance Co., Ltd. (1913) 514 
——— UY, (1915) 514 
Tolputt (H.) & Co., Ltd. v. Mole (1911) 455, 521, 

524 

Tomkins v. Beard (1868) 489 

v. Crocker (1703) 10 

————. _v. Jones (1889) : .. 479 
Tomline, La p., Te Walton- -cum- “Trimley 

Manor (1873) , J, 12 
Tomlinson v. Hampson. (1894) . 498 
Tompkins v. Beard (1868) .. 489 
Tone River Conservators v. Ash (1829) 275, 276, 

279, 201, 295, 298, 326 
Tonkin v. Croker (1703) 10, 18, 33, 31, 100 
Tonson v. Walker (1752) 205 
‘Toole v. Young (1874) . 2138 
Toomey ». London, Brighton & South Coast 

Ry. Co. (1857) .. 509 
Toon v. Stanbury-Eardley (1906) 475, 489 
Torbuck v. Hewitson, te Hewitson (1852) ... 49 
‘Tory v. Dorchester Corpn. (1907) _... 521 
Tott v. Ingram (1606) 100 
Totterdell & Harris v. Glauby (1765) _ 336 
Tottersall’s Case (1632) ses 101, 102 
Towel v. Cornish (1668) = §=6 186 
Towers v. Moor (1689).. ‘ . 130 
Towne v. London & Limerick S.S. Uo. “(18 59) 4382 
Townsend v. Champernown (1827) 14, 15 
Townsend’s Contract, Re (1895) ee «» 120 
Townshend v. Windham & Robinson (1706) 42 
Tracy v. North Vancouver District. (Can.) 396 


Trade Auxiliary Co. v. Middlesborough & 
District Tradesmen’s Protection Assocn. 


44, 45, 87, 88 
eae 44, 45, 87, 88 
au to the 


Traherne . Gardner (1856) 
-_ (1857) 
‘Transfer of “Land Act, He, 





Public Trustee (Aus. } .. «354 
Trash v. Wood (1839) .. .. 60, 103, 104 
Trask, Ea p. (Can.) we aD 
Tratt v. Good (1915)... .. §=§538 
Treasury Lords Comrs., fe, Bx ae: Walmsley 

(1861) 448 
Tredcroft v. White (1671) 44 
Iredway v. Fotherley (1699) . 94, 95 
Tree, Ez p., R. v. Oxford Circuit (Clerk of 

Assize) (1897) en .» §=249 
——- v. Bowkett (1896) “183, 196, 216 
Treherne v. Gardner (1856)... ses 44, 87, 88 
Trent & Frankford Road Co. v. Marshall 

(Can. ) ate 
Tresidder (Doe d. ) v. Tresidder (1841) "07, 
Trinity College, Cambridge v. Browne (1686) 87 
Trinity College, Cambridge Case (1609) 282 


$e 


Tuck & Sons v. Priester (1887) 
Tucker v. Burrow (1865) ; 
vw. KR. (1742) 


O65 


“294, 325, 880 











Tukely v. Hawkins eee a ae ive AS 
Tullis (J.) & Sons, Ltd. v. North Pole Ice 

Co., Ltd. (1915) oe ie és we «OA 
Tummons v. Ogle (18 56) - ree Ws) 
Tunbridge Wells Improvement Cours. ». 

Southborough Local Board ee. 385 
Tunstill (Doe d.) v. Bottriell ers an 52 
Turley v. Daw (1906) RY 453, 455 
- v. Grafton Road Co. (Ce ‘an. ) eg 387 
Turnbull v. Robertson (1878)... che 518 
Turner, Hx p., Re Cumming (18650) ae 125 
— —— v. Crane (1683) 115 

v. Crush (1879) . 534 

—-—— v. Great Western Ry. Go. 187 nt) .» Ood4 

—-- v. Llodges (1628) : 67, 68 
———— v. Rennoldson (1873)... sn ATS 

v. Robinson (Ir.) . “162, TSU, 210 

—--—— y, West Bromwich Union Guardians 

(1860) ; 114, 154, 1 
Turnor v. Benson (1670) ae seats (AES 
Twining (Doe d.) v. Muscott (1811). . LOY 
Two Musical Compositions entitled “ Kalle 

leen Mavourneen”’ & ‘ Dermot Astore, 

Re, Rap. Hutchins & Romer (1879) we 104 
Two Sicilies (King) v. Peninsular & eee 

Steam-Packet Co. (1850) — ... 410 
Two Sicilies (King) v. Willcox (L8! 50) 410 
Tylec v. Webb (1843) . id 117 
Tynte (Doe d.) v. Turner (1845) 12 
Tyrwhitt 7. Wynne (1819)... Li 
Tyson v. Smith (1838) 28 

U. 

Underhill v. Kelsey (1609) —... 107 
Underwood v. Woodhouse (18382) 45 
Unett v. Wilkes (1763) ‘ . 123 
Union Steam Shipping Co. of New Zi land 

v. Melbourne Harbour Trust Comrs. (Aus.) 358 
United Trust Co. v. Chilliwack Corpn. (Can.) 285, 
University of London Press, ah vu. University 

Tutorial Press, Ltd. any 166, 188, 224 
Urwin, fe (1827) bed we §=2039 
Vallentin ¢«. Woodley (1889) . we «627 
Van Oppen & Co., Ltd. v. Vaix Opper n . (1903 179 
Vansickler v. McKnight Construction Co. 

(Can.) 
Vasudeo Uuauesn v JAELUPL@LL GH UUs YELiey vee ‘ 63 


Vaughan d. Atkins v. Atkins (1771) ... 


lxxvi 
PAGE 
Vaughan v. Bedford (1594)... des 279 
———— v. Gunmakers’ Co. 708) = .. 821 
v. Lewis (1692) Do 818, ie 


——— v. Wood (1675) ig 
Venter v. Bethulie Reformed Chureh Council 


























(S. Af.) 272 
Vernon v. Huggins (1584) a . 146 
(Doe d.) v. Vernon (1805) 138, 139 
Verulum (Lord) v. Howard (1831)... 91 
Vesey v. Sweet (1823) 207, 219, 227 
Vestal Hosiery Co., Ltd., He ( 1922 = s =495 
Vickers v. Stevens & Conception Gold “Mining 
Co., Ltd. (1881) a ee are, 414 
Victoria City v. Lang (Can. Pics 406 
v. Patterson (Can. ) 406 
Victoria Steamship eat Kx P. (1838) 250 
Vigers v. St. Paul’s (Dean) (18 ea i 371 
Vines v. Arnold (1849) .. 468 
Vintners’ Co. v. Clerke (1697). 437, 438 
—__-—__--——- v. Passey con .. 488 
Vynter’s Case (1558) 261 
W. 
Wade v. Bache (1668).. 70 
1. Baker & Cole (1698)... 76 
Wadley v. Wadley (1845) 92 
Wadsworth’s Case (1633) 62, 
Wakeford’s Case (1588) 14) 
Wakley, Ka p. (1847) . 239 
-— v. Cooke (1847) vie ». 230 
——-—— v, (1849) 239, 244, 245 
———- uv. Healey (1849) a we §=6.289 
Walcot v. Walker (1802) 168, 221 222 
Waldoe v. Bertlet (1620) 75, 152. 153 
Walesby wv. Goulston (1866)... é .. 466 
Walford v. Johnston & Son (Scot.) 205 
Walker, Ea p., Re Graves (1869) 175 
——-— v. Abingdon (Lord) (1841) 67 
a. Canal Co. (1913) _... 482 
v. Christ’s College, Manchester (War- 
den & Fellows) eo) ie ; 415 
v. Denne (1793) ee 151 
v. Drake (1848) an 550 
v. St. John’s Corpn. (Can.) 3826 
v. Walker (1740) aay 134 
V. (1747) aie 76 
Walker & Graves, Re (1869) . 175 
Wall xv. Taylor (1883) . 212 
Wallace Bell Co. v. Moose J aw City (Can. ). 386 
Wallerstein v. Herbert (1867)... 187 
Wallis’ Case (1619) —... 307 
Walmsley, Fa p., Re Treasury Lords Comrs. 
(1861)... 448 
Walron v. Corham (1613) 43 
Walsh v. Lonides (1853) “468, 503, 550 
v. Smith (1874)... _ .. 488 
Walter v. Bartlett (1620) 152, 153 
-v. Howe (1881) 171, 186 
v. Lane (1900)... ie 163, 184 
v. Steinkopff (1892)... 164, » 165, a 227 
Walters v. Coghlan (1872) . . 6537 
———— v. Turton (1851) 481 
—_————— v. Webb (1870) 107 
Walton's Case (1567) 42 


Waiton-cum-Trimley Manor, Re, Ex p. 


Tomline (1873) 


ne ee 8 ee ee 
a eee 


11, 12 
Wandsworth District Board v. Heaver (1885) 387 


Wannel v. London (City Chamberlain) (1725) re 


warp a. Robinson, ie a (1903) 
Ww Re (1861) . 282, 236, 239, 240 


TABLE OF CASES. 








PAGH 

Ward, Re, Allen v. con sas re 03) 

v. Haddrill (190 $3 514, 616 

vw. Nield (1917) . ote Pea 
——— v. Raw (1872) 





v. Society of Attornies (1844) 287, 800, yen 
v. Weber (1908)... es 488 












































v. Wyld (1877) . 522 
Ward, Lock, & Co., Lid. v. Long (1906) ss AB] 
Ward’s Case (1610) abs 143, 144, 149 
Warden v. Stone (1857) . 455 
Ware v. Grand Junction Water Co. (18831) 298 
Warington v. Mosely (1694) ; 24 
Warlmsby, F2 p. (1861) or, 448 
Warn v. Prideux & Barton (1673) dix, S22 
Warne & Co. v. Seebohm (1888) 208, 224 
Warner, Ex p., Re Cooke pox) ..» 117 

VU. Trent (1890) w. 645 
Warren v. Foster Brothers" ‘Clothing Co., 
Ltd. (1906) ses .. 169 
v. Prideaux (1673)... es 24 
v. Smith, Magdalen College Clase 
(1615)... 314 
Warrick v. Queen’ s College, Oxford (1867) 81, 38 
Warrington v. Mosely (1694) . : 24 
Warsopp v. Abell (1696) : .. 139 
Warwick (Doe d.) v. Coombes (1844) | foes 149 
-v, Queen’s Coucer (1867) ae 388 
Wase v. Pretty (1621).. 69 
Waterford (Marquess) v. Knight (1844) “40, 41 
Waters v7. Handley (1848) os 493 
Waterton v. Baker (1868) 587 
Watkins Y Lea (1802) 121 
. Scottish Imperial ‘Insurance Go 
(188 9). e - . 481 
Watson, Ka p. (1845) . 134 
——-—— 0. Ambergate, Nottingham, “etc. Ry. 
Jo. (1851) 2 529 
——~ v. Colchester Municipality (Can.) 106 
——-— v. Jefferies (1737) 2238 
—_—— v. Maihne (1618) sie : . 89 
—-——- y, Petts, [1899] 1 Q. b. 5 » 551 
——~ v. (No. 2), [1899] 1 0. B. 430 518, 
519 
--——— v, Poulsom (1851) __... 540, 541 
-—_—-- (Doe d.) v. Routledge ( ] 177) 52 
——-—— vy. Waltham (1835) : 116 
v. White (1896) 454 
v. Winch (1916) ‘ 338 
Wealdstone Urban District Council v. Ever- 
shed (1905)... 494 
Weatherby & Sons v. International Horse 
Agency & xchange, Ltd. (1910) 170, 208, 221 
Weatherley v. Calder & Co. (1889)... .. 459 
Weaver : Kinglake (1830) _... ies 79, 114 
Maule (1830) . ... 79, 188, 150 
Weaver! ‘Co. v. Forrest (1745) ; .. 352 
Webb »v. Rose (1732) ... ve 176, 221 
Webb & Co. v. Northern Rifles (S. Af. ys 272, 276 
Webbe & Kemp, ive (1846)... .. 258 
Webster v. Allen (1602) es 63, 119 
v. Armstrong (1885)... »w. 505 
————. vy. Tailors of Ayr Jncorporation 
(Scot..).. - , «» 833 
Wedlake 2. Sargent (1851) .. 493 
Weekes v. Williamson (Aus.) ... 208, 2138 
Weld v. Wiggett (1674) .. 299 
Weldon v. Dicks (1878) 177 
— v. Moignard (1889)... 245 
Wellesley (Lord) v. Withers (1855) 84 
Wells (Dean & Chapter) (Right d.) »v. Bowen 
(1803) ve , 73, 74 

v. Kingston-upon-Hull Corpn. ast). 388 
—-—— v. Masons’ Co. of City of ats (1885) 307 

v. Partridge (1596) oes 68 
Welply v. Buhl (1878)... ues ww. 486 


TABLE OF CASES. 


PAGE 
Welsbach sueanteeceny Gas Light Co. v. St. 

















Leger (Can.) . 433 
Welsh (Doe d.) v. Langfield (1847 Vas 54 
Wenlock (Baroness) v. River Dee Co. (1883) 367 

360, 367 

v. (1887) 357, 

360, 367 

v. (1888) "857, 

360, 367 

Wenn v. Mott (1913) 539 

West v. Francis (1822).. 217 
West of England & South "Wales. ‘District 

Bank, Re, fa p. Swansea Friendly Society 

(1879). 7 on a. B50 
West Riding of Cork Coroner, I?e (Ir.) 239, 239 
West Suffolk County Council v. Olorenshaw 

(1918).. see .. 482 
West, Surrey, Coroner, Re (1882) 241 
Western v. Bailey (1897) 2 ies 06 
Westgate v. Crowe (1908) eas 510, 519, 526 
Westman v. Akt. Ekmans Mekaniska Snicka- 

refabrik (1876) : a 433 
Westmerland’s (Karl) Case (1576) Ee | 
Weston v. Coulson (1764) _ vis. 2BT 
——— v. Sneyd (1857) 483, 514 
Westwick v. Wyer (1591) 137 
Wetherfield v. Nelson (1869) . P 450, 556 
Weymouth & Channel Islands Steam : Packet 

Co., Re (1891) sea 379 
Whale ». Hitchcock (1 876) — 510 
Whaley v. O’Grady, Anderson & Co. (Can. ye. 395 
Whalhead (Doe d.) v. Ossingbrooke (1824) . 28 
Wharril v. Driver (1844) ‘rs oe 513, 544 
Wharton ». King (1796) me | 7) 
Wheeler (Doe d.) v. Gibbons (1835) . 118, 132 

-— v. Morris (1915) , os .. 682 
—- v. Pearson (1857) —. .. =462 
Wheeler & ewe. Case 588) 32, 33 
Whecler’s Case Copa) iss a 7A 
Whiley v. Stiff (1854 ae wns .. 459 
Whitacre’s Case (1708) ids 283, 343 
Whitaker v. Hamilton Corpn. (N. Z LZ.) 403 
Whitbread (Doe d.) v. Jenney (1804) Bene 86, ee 


— v. Jordan (1835) ... 17 








Whitdale, ka p. (1851) ae 
White, Re (1841) om: 438 
——-— ». Cohen (1893).. we §=6.490 
——- v. Geroch (1819). rf 165, 183 
Headland’s Patent Electric piace 
Battery Co. (1899) ae ; 491 
~-—— Y, Mainwaring (1877) ... 489 
-——— v. Morley (1899) 328 
——-— v. Morris (1 ae Ks 453 
——— v,. Sayer (1621) . 27 
-——— v, Stock (1822) .. 111 
v. Thornborough (1 715) 61 
——— ”. Vitty (1826) . 121 
White, Son & Pill v. Stennings (1911) 517 
White’s Case (1703)... .. 321 
Whitehead v. Buffalo & Lake Huron Ry. Co. 
(Can.).. .. 395 
v. Harrison (1730) «. 64 
v. Procter (1858) . 352, 553 
v. Wellington (1911) 211 
Whitehouse v. Howells (1851) 546 
Whiteley v. Hilt (1918) 529 
——_——_——— v. Taylor (1876) Spe 112 
Whiteman v. Hawkins (1878).. .. 540 
Whitfield v. South Eastern Ry. Co. (1858) . : aay 
Whitmore v. Bridges (1728) .. 273 
Whitstable (Free Fishers) v. Gann (1865) 25 
Whittick (Doe d.) v. Johnson (1819).. 99 
Whittingham v. Wooler (1817) 206 


—_— 





lxxvii 

. PAGE 
Whitton v. Peacock (1834) 149 
— v. Williams (1605) 107 
Wickham. v. Lee (1848) 467 
Wicks v. Jordan (1614) 74 
Widdowson v. Harrington (Harl) (1820) 136 
Wigan’s (Rector) Case (1744). 101 
Wiggan v. Branthwaite 1699)" 23 
Wightwick (Doe d.) v. Truby (174). 28 
Wilberforce v. Sowton (1878).. Sta 53h 
Wilbraham v. Doyley (1700) . 239 
Wilcox v. Marshall (1867) 474 





Wallis Crown bonk p Syphon Uo., 





Lid. (91. 4)... 537 
Wilcoxon v. Searby (1860) 516 
Wiley v. Stiff (18541)... » 459 
Wilkes v. Broadbent (1714)... 80, 81 
Wilkins, Ex p., Re Fussell (1859) 450 
——— 'y, Aikin (1810) a 164 
Willan v. Lancaster (1826) 49 
Willeock v. Windsor (1832) 28 
Willcox v. Marshall (1867) 474 
Willey v. Wucks (1909) : we «6515 
Williams v. Barmouth Urban District Council 

(1897)... 385, 386 

v. Evans (1875) : 529 

e. Feldman (LV13). ... .. L196 

v. Great Western Ry. Co. (1857) we «DLS 

v. Jones (1845) , 511 

ev. Lonsdale (Lord) (1798) ea 738 

Taperejl (1892)... ace D385 

—--—- +. Williams (1867) 524 
— - v, ———~ (1868) 530 
Williamson v Bissill (L861)... 508 
Willingale v. Maitland (1866)... ww. §=6290 
Willis v. Jermin (1590) 288, 289 
—— v. Lovick (1901) we £96 
—— uv. Willis (L865) . ree |) 
Willmott v. London Road Car ( 0., Ltd. ee 353 


Willowes’ Case (16038) . si 88, 8Y, 94 























Wills v. Tozer (1904)... 351, 353 
Wilmot v. Coventry ee (183: >) .. 3097 
Wilson, Ae (Can.) 320, 321 
v. Allen (1820).. 107, 152 

v. Caledonian Ry. Oo. (18! 50). 432 
——— v. Dent (1830) . a ee 49 
v. Frankitin (1851) 166 
—~—-- v. Loare (1839) ; — wae OE 
-——-~— v. uke (Aus.) ... in ae 164, 165 
——--— v. Robinson (1673) —... ~ ww. =. 50 
——— v. allele (L891) sn 490 
- v. Vyse (1561) . 96 
U Weigel (1608) ; 13, 182 

v. West Hartlepool Ry. “Uo. (1865) we BUT 

». Winnipeg City (Can. ) ies vee £08 

—v. Wise (L561) . 96 
Wilson’s & Stevens’ Contract, “Re (1894) 113 
Wilton «. Leeds Forge Valley Co. (188-4) 526 
Wimbish ». Willoughby (1552) 236, 237 
Winch v. Thames Conservators (1874) oy 


Winch (1853) : 
Winchester (Bp.) ». Bowker (1861) tins = AD 
—_——_——_—— —U. Rnb (1717) : $1 
Winder (Doe d.) ». Lawes (1837) “108, 139, 140 
Windham v. Giubilei (1871)... 37, 46 
Winfield v. Boothroyd (1886).. we OLT 
Mnniskitlen Oil "Refining Uo. 


——— Uv. 





Wingate v. 
(Can. xe 
Winne v. ‘Bampton (1 717) 

Winsor «. Dunford (18438) 181 
(Dean & Canons) & “Webb 3 Case 
(1613)... : 43 
Winter v. Jor ingham (1568) 
—_——— v. Loveden (1097) 
Winton Corpn. v. Wilks (1705) 
Wirty v. Pemberton (1708). 





98 


lxxviil : 

PAG 
Wise, Re, Ex P: Wise (1852) . 13, 116 
—— (Stevens d.) v. (1758 ) 127 
Withers v. Withers (1752) __... 64 
Withipole’s Case (1628) 2438 


Witwatersrand Native Labour Assocn., Ltd. 


v. Robinson (S. Af.)... 408 
Wohlgemuthe v. Coste (1899)... "527, 538, 539 
Woking Urban Council (Basingstoke Canal) 

Act, 1911, Re (1914) 357, 362, 487 
Wolff v. Wood (19038) . .. 218 
vo Re, Btherldge Y. Womersley ae 

(1885).. 

Wood, Re (1845). 67 

Ex p. Horrocks (1882) 476 
——— v. Beetlestone (1854)... 1138 
——— v. Boosey (1868) 176, 183 
——-— vy. Chart (1870) ... 202 
——— v. Haukshead (1602)... . we 292 
——— v. Hutton (1849) a el 245, 260 
—-—— v. Lambirth (1841) ie fea NO 
——— v. Leetham (1892) : Sai ww. 622 
—-— v. London Corpn. (1701) ~ 325, 414 
--—— yv. Middleton (1897) eas ue . 494 
——— v. Perry (1849) ... oe tek 462, 468 
—— vy, Searl (1618) ... a9 ee .. 836 
——— v. Tate (1806)... 376 
——— v. Weber (1908)... 488 
——~— v. Whitcomb (1707) 37 


———— v. Wood (1870) .. .. 202 
Wood’s Patent Brick Co. v. Cloke (1896) 521 
Woodcock (Doe d.) v. Barthrop (1814) 134 
Wooderson v. Tuck (Raphael) Pe sited (1887) 183 
Woodhams v. Newman (1849) 466 
Woodhill v. Sullivan (Can.) _... ee 289, 297 
Weaqeure v. Royal Irish Academy o Music 
(Ir.) Bid 309, 317 
Woodin e. Bailey (1894) .. 490 
Woodmass (Doe d. AG Mason (1798). .. 289 
Woodward, Hz p., R. v. Hampstead Borough 
Council (1917 ) PS 302, 303 
Woollams (Holdfast d.) v. Clapham (1787) .. 138 
Worcester (Bp.) v. One of his Copyholders 
(circa 1667-72) 149 


Workingham Corpn. v. Jghnson (1736) 333, 335 
Worledge v. Banbury (1617) . 147, 148 
Worley v. Frampton (1846)... 68 
Worral Waterworks Co. v. Lloyd (1866) 427 


Worshipful Co. of Erni pers v. woneen County, 

Council (1913) te 437, 438 
Worth, Re (1881) : 523, 524 
Wrexham, Mold & Connah’s ‘Quay Ry. Co., 





Re (1899) 369 

Wright v. Goodlake (1865) Bae . 226 
v. ee 5 Aas Incorporated synod 

d. Burrill v. Kemp (1789) 130 





TaBLE OF CaSEs. 


Wright v. Rice (1848) .. 469, 475 

















v. Sun Mutual Insurance Co. (Can. )... 897 

v. Tallis (1845 . 168 

——— v. Wallis (1887) 508 
Wright & Son, Ez p., _ Llewellyn v. Rowland 

(1907) sis 517, 618 

—_—_______—- y. Bull (1900) . w. 491 
Wrightson, Ex p., R. v. Southwold ‘Corpn. 

(1907)... ‘a 808, 304 

Wyatt v. Barnard (1814) 172, 179 

Wych v. Meal (1734)... .. 409 

Wynne v. Cookes (1780) 154 

Xx. 
X-Rays, Lid. v. Armitage (1922) 457 
Y. 

Yarborough v. Bank of England (1812) 289, hi 

06 

Yarmouth Corpn. & Cowper’s Case (1630) ... oe 

21 

Yarrington, Re, Rawes v. Rawes eo) aa BT 

Yates v. Palmer a. out 5 547, 550 

v. Terry ena nee is .. 618 

v. (1902) . 618 

York v. Allein Geony se, 108, 132 
York, Newcastle & Berwick Ry. Co. v. Crisp 

1854). . si ee 509 

York’s (Abbot) Case (1405) Ste alte 281 

Yorke v. Smith (1851).. 529 


Yorkton Butter & Cheese “Manufacturing 
Assocn., fe (Can.) ... 380 
Youghal Case (1888) w. 422 
Young v. Brompton, etc. Waterworks Co. 
(1861 378, 379, 428, 483, 524 





v. Dominion Construction Co. (Can. ) 483 

v. Lynch (1747) .. 803 
——-——v. Payne (David) & “Co. o Ltd., Re 

Payne (David) & Co., Ltd. (1904)... . 3869 
Young & Co. v. sles Leamington Spa Corpn. 

(1883)... 384, 304 

Z. 

Zinzon v. Talmash (1680) 64 

Zohrab (Zorab) v. Smith ) 1848} 493 

Zouch v. Forse (1806) .. .- §=§.:. 66 

Zouche (Lord) v. Dalbiac (1875) 98, 99 


COPYHOLDS. 


PAGE 

PART I. THE MANOR . : ; F ‘ , ; . ‘ ‘ ; ; : 
Secr. 1. NATURE . r . ; F ' : , : ‘ ; : . : 9 
Sect. 2. CREATION ‘ ‘ ‘ j ‘ ; . ‘ . . ; 10 
Srct. 3. PROOF OF eeeiENCii ; é : ; : : : ; ‘ ; ‘ 2 
SuRB-sEcT. 1. ADMISSIBILITY . ; : ‘ : ; ; ‘ ; : 11 
SuB-sEcT. 2. SUFFICIENCY : > . ‘ , ; ‘ , P ‘ ~ 
Sect. 4. EXTENT . . P : ‘. ; : F . , - ‘ ; & «td 
SuB-sEcT. 1. EVIDENCE OF ICXTENT. : j ; 5 : . ‘ ; . dit 
A. Admissibility 2 : : : F ; : : i ; ; . 211 
(a) Reputation . a : ‘ : : : ; : ‘ : : 11 
(6) Documents . é ‘ ; ; : ‘ ‘ : : » ll 
(c) Acts of Ownership . ‘ ‘5 ‘ , 12 
(d) Other Cases . ° : ; ; : ; 12 
B. Sufficiency . : . Z ; ; ‘ . 12 
(a) Reputation . : . , : ‘ ‘ ; : » 12 
(b) Acts of Ownership . P 2 F ’ : ; . : : . 12 
(c) Other Cases . é ; : ‘ ; ; : : , . 12 
SuB-SEcCT. 2. ASCERTAINMENT OF Bounpanis ; : ; ; ‘ : : . 12 
SuB-sEcT. 3. Riautr To FORESHORE , ; : ; ‘ : ; ‘ ; . 13 
SuB-SEcT. 4. OTHER CASES ‘ ‘ ‘ : ; ‘ : : : ; ; 13 
Srcr. 5. MANORIAL LANDS . ‘ ? - : : , , : : : . 218 
SEcT. 6. TRANSMISSION OF MANORS ‘ ‘ F : ‘ ‘ ; ‘ ‘ é 13 
SuB-sEcT. 1. By Crown GRANT j ‘ ; ‘ ‘ ; : : ‘ , 13 
SuR-SEcT. 2. By SALE . ‘ ; ; ‘ : : ‘ ‘ : ‘ . 1 
A. The Contract for Sale . , 3 ; ‘ ‘ ’ ; ; , ‘ 13 
B. The Conveyance . : ; ‘ ; ‘ ; ‘ , : , . 14 
(2) What passes. ; ? : : ‘ , ‘ , ‘ ; . +414 
(b) Ieffect of Reservations . : ; ‘ ‘ ‘ : i , . 15 
Sus-sEctT. 3. BY WILL. ; ; ; ; ‘ ; : ; 4 , ‘ 16 
Sus-secr. 4. By DEALINGS WITH OTHER LANDS ‘ i : : ‘ ‘ ‘ 16 
Secr. 7. DivIsIon oF MANORS : . : : : ‘ ; , ‘ ; - 17 
SuB-sEcT. 1. By GRANT. : ‘ ‘ ‘ : ‘ ‘ : ; : « df 
A. In General . é : ‘ : i 5 ; : : ‘ ; . «17 
B. Effect of Severance : ‘ ‘ f ‘“ , ‘ ‘ ‘< ‘ 17 
SuB-sEctT. 2. By PARTITION . ; . : ‘ ; ; ; ‘ : . 18 
Surn-skcr. 3. By LEASE . : ‘ < ‘ A ‘ ; ; ‘ , - 18 
SEctT. 8. DESTRUCTION OF MANORS : : ‘ : ‘ ‘ : ; ‘ . 18 
SuUB-SECT. 1. WHAT OPERATES AS DESTRUCTION : ‘ 3 , ; ; - 418 
SuB-sECT. 2. EFFECT OF DESTRUCTION. : , ‘ 7 ; ‘ ; . 19 
Sect. 9. CROWN MANORS ; ‘ ‘ ‘ : ; i : ‘ i ‘ - 219 
Sror. 10. SUBINFEUDATION OF MANORS . - : : . 7 ; , ; . 19 
Scr. 11. THe LORD OF THE MANOR ., ; ‘ : : ‘ ; ‘ ; . 219 
Sub-sEcT. 1. Riauts ‘ ‘ ‘ ‘ ; ; ‘i ‘ ; : ; . 19 
SuB-SECT. 2. REMEDIES , . ; ; . F : . : : . - 20 


J.—VOL, X11. 2 


2 CoPpyHOLDs. 


PART II. FRANCHISES AND OTHER RIGHTS APPENDANT TO MANORS. 


Sect. 1. FRANCHISES . ‘ 
Sup-secr. 1. IN GENERAL 
SuB-SEcT. 2. PARTICULAR itanrcaiees 
A. Waifs . 
B. Estrays 
©. Wreck 
D. Tolls . 
E. Other Franchises. 
Secr. 2. OTHER RicuHTs APPENDANT TO ‘Manors 


PART III. CUSTOM OF THE MANOR 


Sect. 1. IN GENERAL 
SecT. 2. VALIDITY oF CUSTOMS 
Sub-secr. 1. Customs In FKAvoun or oo 
Sub-sEcT. 2. Customs 1N Favour oF TENANTS 
Sun-srcr. 3. CusroMs 1N FAvourk OF STRANGERS 
Sun-secr. 4. OTHER CUSTOMS . 
Sect. 3. PrRoor or Custom ‘ 
SuB-srct. 1. ADMISSIBILITY OF omENise 
A. Documentary Evidence 
(a) Manorial Documents 
(6) Other Documents . 
B. Reputation . ; 
C. Custom of other Manors 
D. Other Cases 
SuB-SECT. 2. SUFFICIENCY OF PRoov 
A. In General . 
B. Manorial Documents 
C. Usage . 
SUB-SECT. 3. RedurrAnsé OF MybuNeH 
Sus-sEcT. 4. OTHER CASES 
Sect. 4. INTERPRETATION AND EXTENT OF Gudioir. 
Sect. 5. ALTERATION, SUSPENSION AND DESTRUCTION OF Guerol 


PART IV. MANORIAL COURTS 
Sect. 1. THe Court BARON . 


Sus-sect. 1. IN GENERAL ; 
Sus-sEecT. 2. THE RIGHT TO HOLD . 
Sup-secr. 3. Dury To HOLp . ; 
SuB-skct. 4. BEFORE WHOM HELD . 
Sun-sect. 5. Timm AND PLACE FOR HOLDING 
Sun-sect. 6. THE STEWARD OF THE CoURT 
SuB-SECT. 7. JURISDICTION 


Sect. 2. THE CUSTOMARY COURT 
Sus-secr. 1. THE Ricur ro HOLD . 
Sun-secr. 2. OTHER CaAskESs 

Sect. 8. THe Court LEET 
SuBp-sEcT. 1. NATURE , 
SubB-sEcT. 2. THE RIGHT TO HoLp ‘ 
Sus-secr. 3. Dury To HOLD . 
SuB-sEctT. 4. BEFORE WHom HELD . 
Sun-sect. 5. TIME AND PLACE FOR HOLDING 
Sup-secr. 6. THE STEWARD OF THE COURT 
SUB-SECT. 7. JURISDICTION ; d i 

Secor. 4. Suir or Court 


PAGE 
21 


21 
21 
21 
21 
21 
23 
24 
25 
25 


27 


27 
27 
27 
27 
28 
28 
28 
28 
28 


28 
29 
29 
30 
30 
30 


31 
31 
31 
31 
32 


32 


32 
32 
32 
33 
33 
33 
34 
34 
34 
34 
34 
35 
35 
35 
35 
36 
36 
36 
36 
36 


CoPYHOLDS. 3 


PART V. THE COURT ROLLS AND OTHER MANORIAL DOCUMENTS : , : PAST 
Secor. 1. Tam Court Rous . : ; ‘ : ‘ ; , ; : 5 . 87 
Sup-sEcr. 1. Custopy . ‘ : ‘ ‘ : ‘ ; : ; . 87 
Sus-srcr. 2. INSPECTION AND PRopuGrioN ; ; ‘ , ; ‘ : . 87 

A. Who Entitled to Inspect ‘ : ; ; ; ‘ ; : , . 387 

(a) Tenants ‘ . ; ‘ ‘ : ; ; ; ; i . 87 

(b) Other Persons ; - ; ; . 37 

B. In what Actions and Disputes Inspection will be Ordered . ‘ ; ; . 88 

C. Enforcement of Right to Inspect. ‘ - ; ‘ p ; . 388 

TD. Production . ‘ é ‘ : ei ‘ : : . 88 
Sub-sectT. 3. Tue Courr Rous AS eOUAee ‘ ; ‘ ‘ i ; . 89 

A. Original Entries . ; : ‘ ‘ ; ; : ; : : . 89 

B. Copies ; ; : ‘ . A0 
SuB-sEcT. 4. WHETHER Consncuetes Ronde. AGAINST PUlCRieE , ‘ ; ; 40 
Secr. 2. OTHER MANORIAL DOCUMENTS . : ‘ ‘ ‘ ; j ; : . 40 
Sub-sect. 1. As EVIDENCE . ‘ ; ; : : i ; : . 40 
Sus-secr. 2. PRopUCTION AND usrone : ; , ‘ ; ; ' : . 41 
PART VI. OFEICERS OF TLE MANOR . 2 : : : ; ; ; : . 42 
Sect. 1. THe STEWARD ; ; , , ¥ ‘ j : ; ; “ ~ 42 
Sup-sEctT. 1. IN GENERAL ; : : : ‘ ; ; ; ; . . 42 
SuB-sECT. 2. APPOINTMENT : F , : j : , ; i ; . 42 
Sup-sect. 3. Powers : é : ; 4 : ‘ ‘ ~ A3 
Susp-sgectT. 4. Riauts, Dass, AND er , F ‘ ; : ; . 48 
Sup-secr. 5. Fexs AND CHARGES . ‘ : ; ; ; ; : : . 44 

A. What Fees Payable ' ‘ ; ‘ ‘ : ‘ ' : : . 44 

B. Recovery of Excess ‘ ; , ; ‘ : 5 ; ‘ : . 45 
Sus-sectT. 6. Soxticrron STEWARD . : ; ; : : ; : : . 45 
SuB-sEcT. 7. TERMINATION OF APPOINTMENT , ; ' : : , . 46 
Secr. 2. UNDER-STEWARDS AND DEPUTY STEWARDS : ; ‘ , : , . 46 
Sect. 3. Tun BAtirr . ‘ ; é : : ; ; ; : ; : ; AT 
Secr. 4. OTHER OFFICERS . : : ‘ , : : F ‘ : , . AT 
Sect. 5. REMOVAL : ‘ : ‘ é , : ; : ' ; : . AT 
PART VII. MANORIAL TENURES . ? ‘ ? ; ; ; ; ‘ : . AT 
Sect. 1. CUusTOMARY F*REEHOLDS . ‘ ; : ‘ ; : , ; ‘ . AT 
SuB-secr. 1. IN GENERAL : s : ; ; ; ‘ ; ‘ 47 
Sub-sectT. 2. IN WHOM FREEMOLD Vries ‘ ; . ; ; ‘ . 48 
SuB-sEcT. 3. ALIENATION ‘ F ‘ : z ‘ j , ‘ ‘ ; 48 

A. Inter vivos . ‘ ‘ ‘ ‘ . ‘ : ‘ ‘ ‘ ‘ i 48 

B. By Will ‘ ‘ ‘ P ; ‘ , ; ‘ : : 49 
Sus-secT. 4. INCIDENTS OF TeNuRE : ; ; ; , : , : . 49 
Sgecr. 2. TENURE IN ANCIENT DEMESNE. F f : ; ; ; ‘ ‘ . 49 
Secr. 3. TENANT RIGHT ? ; ; ‘ é ; : ‘ ; ‘ ‘ . 60 
Srct. 4. COpYyHOLDS ‘ ‘ . : ; : : : : ; . 62 
SuB-secr. 1. APPLICATION OF Suivenied ; ; ; ‘ 4 ‘ ; ; . 62 
Sus-secr. 2. NATURE OF TENAN’’S ESTATE , ; ; ; , . 68 
SubB-sEcT. 3. EXECUTION AGAINST COPYIIOLD wend ; ; - ; . 64 
Sus-sEcT. 4. WHETHER SUBJECT TO CHARGES CREATED BY Loan : ; ; ‘ 54 
SusB-skcT. 5. OTHER CASES P ‘ Z ;: ; ; , ‘ ‘ ‘ . 55 
PART VIII. CREATION OF TENANT'S ESTATE ., : , ; , ; : . 65 
SrcT. 1. By GRANT ‘ ‘ , , ; j ; i ‘ ‘ ‘ » 665 
SuB-sEcrT. 1. WHO MAY GRANT ‘ F : i , ‘ ‘ ‘ ‘ » 665 


Sup-sect. 2. TO wHoM GRANT MAY BE MADE , : 5 : F : : : 57 
; B 2 


CoPyHOLDS. 


SuB-sEcT. 8. WHAT MAY BE GRANTED ‘ , ‘ 
A. Corporeal Tenements . ; ; ; : 
B. Incorporeal Rights ‘ , j é ‘ 
SuB-sEcr. 4. VALIDITY OF GRANT 
SuB-sEcT. 5. PLACE OF GRANT 
Suns-sEcr. 6. HFFECT OF GRANT 
Sect. 2. OTHER CASES . ; : ’ ‘ : : ; 


PART IX. PARTICULAR ESTATES IN LAND OF COPYHOLD AND 
TENURE ‘ ; : : ; ‘ : : 
Sect. 1. Fre CONDITIONAL 
Sect. 2. Fee Tat. : 
Sun-secr. 1. IN Genie: , 
Sun-sEcr. 2. BARRING THE ENTAIL . 
A. Who may Bar 
B. Ilow Barred . : , . : 
(a) Legal Estates ‘ : ; ; 
(b) KMquitable Mstates . , ; 
C. Proof of Bar 
Sup-srecr, 3. OTHER CASES 
Srecr. 3. Estates For LIFE . 
Sub-sEcT. 1. ESTATES For LIFE OF THANG ONLY : 
Sun-srecr. 2. Estates FoR LIFE OF TENANT AND SUCCESSIVE igus : 
Suns-secr. 3. ESTATES PUR AUTRE VIE 
SuB-sEcT. 4. RENEWAL 
Sect. 4. EsTaTEs FOR YEARS 
SuB-sEcT. 1. CREATED BY LORD : 
SUB-SECT. 2. CREATED BY COPYHOLDEKS . 
A. Validity 
(a) In General . 
(b) As between what Partics 
B. Remedies of Lessce F 
©. Other Cases . 


Srcr. 5. ESTATES IN Co- Ownnnaiie 
SuUB-SECT. a PARTITION GENERALLY 
Sup-sect. 2. TENANCY IN COMMON . 
SUB-SECT. 3. JOINT TENANCY . 
Srcr. 6. ESTATES IN REMAINDER . 
Sup-sEcT. 1. VEsTrp ESTATES 
SUB-SECT. 2. CONTINGENT HISTATES , 
Secr. 7. ESTATES IN REVERSION 
Scr. 8. EsTtATE BY CURTHSY 
Sect. 9. DOWER OR FREEBENCH 
SuB-sEcT. 1. IN GENERAL , 
SuB-sEcT. 2. NATURE AND EXTENT . 
Sus-sect. 3. Loss oF RIGHT . 
Sect. 10. GUARDIANSHIP ‘ ; : 
Sect. 11. Trust ESTATES F ‘ ‘ 
SUB-SECT. 1. OREATION . : J 
SuB-sECcT. 2. NATURE OF TRUSTER’S Rar ‘ 
SubB-sEcT. 3. DEVOLUTION AND TRANSMISSION OF TRUST Estare 
Suos-secr. 4. Entry or Trust oN MANoriAL REconps . 
Sus-sectT. 5. ENFORCEMENT OF TRUSTS . : ‘ ; F 


SrecT. 1. Right To MINES AND MINERALS, AND IN SOIL . 
Sus-secr. 1. IN GENERAL ‘ : : F : : 


CUSTOMARY 


PART X. RELATIONSHIP OF LORD AND TENANT AS AFFECTING PROPERTY 


PAGE 


58 


59 


77 
78 
79 
79 


80 
80 
80 


CoPpyYHOLDs. 


Sup-secT. 2. By Custom 
A. In Favour of Lord 


B. In Favour of Tenant. ; : : ; 


SuB-SECT. 3. EXTENT OF RIGHT 
Sus-sEecr. 4. REMEDIES oF LORD 
Sup-sEctT. 5. REMEDIES OF TENANT 
A. Nature of Remedies : 
B. When Lord Necessary Party to Action ‘ 
Sect. 2. TREES AND TIMBER é ' ;: , ‘ : 
Sect. 3. SPORTING RIGHTS . : ‘ ‘ F ‘ 


PART XI. RELATIONSHIP OF LORD AND TENANT AS AFFECTING SERVICES, 


DUES, ETC. . ; ; ; : ‘ ‘ ‘ : , ‘ : ; ‘ 

Srcr. 1. FINES. rer’ . ‘ , : ‘ 
Sus-sEcT. 1. Hace: ON Guinée OF Tone: ‘ ‘ ‘ : ‘ ; 
Sus-secT. 2. FINES ON CHANGE OF TENANT ‘ ; ; . ‘ . ; 

A. When Payable : F : F : ; P é ‘ ‘ 

(a) On Admittance. ; ; ‘ ‘ : ‘ : 

(b) On Transmission of Tegal Estate é ‘ ‘ ‘ ‘ 

B. Whether more than one Fine Payable . : ; ‘ , 


(2) On Admittance of Co-owners . 
(b) oh Admittance of Tenants having Limited Tnteveata., 
. Tenant for Life and Remainderman . 
ii Tenant for Life and Reversioner 


lii. Other Cases . ; ‘ 


(c) On Admittance of Tenant claiming through Unadmitted Persons 
i. Purchaser , : 
ii. Devisee . ' : . . ‘ ; . 
iii. Other Cases. ; : ‘ 


(Z) On Admittance to Several Tenements ‘ ; , ; ‘ 


(ec) On Admittance of Surrenderee from Tenants in ‘Common 
(f) On Admittance of Remainderman Subject to Term 
Sus-secr. 8. FINES ON ALIENATION 
SusB-sectT. 4. AMOUNT AND ASSESSMENT OF Tins 
A. Amount ; 
(a2) Whether Arbitrary or Certain. 
(6) Must be Reasonable 
i. In General ‘ 
ii. What Fine Reasonable 


iii. How Reasonableness Ascertained . ‘ F : j : ‘ 


(c) By Special Custom 
i. Validity of Custom . , 
ii. Extent and Interpretation of Custom. 
(ad) Decree in Chanccry , : 
B. Assessment . : i ‘ 
(a) How Value Ascertained . 
(6) By whom Assessed : 
(c) In Respect of Several Tenements 
CO. Multiplied Fines . : : ; 
(a) On Admission of Joint Tenants A ‘ 
(6) Other Cases . ‘ : 
Sus-secr. 5. How anp By WHOM PAvAnLe ‘ 
A. As between Tenant for Life and Remaiiaerwan : ‘ ‘ 
B. As between Vendor and Purchaser ‘ 
O. Manner of Raising ‘ 2 . 
D. Other Cases ‘ 4 ‘ . 
Sus-sxuctT. 6. To WHomM PAYABLE 
A. As between Vendor and Purchaser. 


B. As between Tenant for Life and Renaindemaan ; 2 ‘ : 


C, Steward of Manor ; ‘ ‘. p ‘ . ‘“ e. & ’ 


PAGE 
80 
80 
81 
81 
82 
82 
82 
82 
82, 
83 


6 CopyHOLDs. 


Sus-sect. 7. DEMAND AND PLACE OF PAYMENT 
Sup-sror. 8. Time OF PAYMENT : 
SuB-srcr. 9. REMEDIES Or LORD 
A. Forfciture . : : . 
B. Actign to recover : . é 
(a2) What Action will lie 
(b) Statute of Limitations 
(c) Procedure . 
Sun-srectT. 10. REMEDIES OF TRNANT 
Srcr. 2. HERIOTS . 
Sun-sect. 1. IN Gancukn 
SUB-SECT. 2. HERIOT SERVICE. 


A. Nature of . 
B. Remedy for 


ee 3. Heriot Custom . 


. Validity of . ; 
7 Remedy for . 


SuB-sEctT. 4. PROOF oF Susan 

Sup-sEectT. 5. WHEN DUE ; 

SuB-sEectT. 6. WHO MAY CLAIM ; 

SuB-SEcT. 7. WHEN PROPERTY PASSES 

Sub-sEctT. 8. MULTIPLICATION OF HERIOTS 

Sus-sEect. 9. iow Lorp’s TITLE DEFEATED 

Sup-sect. 10. STraTtuTEs oF LIMITATION . ‘ 

Sus-secT. 11. REMEDIES FOR WRONGFUL SEIZURE 

Sus-sect. 12. BETWEEN VENDOR AND PURCHASER 
Srer. 3. RELIEF . ‘ : 

Sus-sEcT. 1. NATURE OF ; : ; ‘ ‘ 

SUB-SECT. 2. REMEDY FOR ; : . ‘ ‘ 
Sect. 4. Quit Rents, RENTS OF ASSIZE, ETC. 

SuB-sEcT. 1. IN GENERAL 

SuB-sECT. 2. REMEDY FOR . ‘ 

Sus-sect. 3. STATUTES OF TAN ‘ 

Susp-sEcT. 4. BETWEEN VENDOR AND PURCHASER 
Srcr. 5. Surr oF Court : ; : ‘ 

SuB-sEcT. 1. NATURE OF ‘ 

SuB-SEcCT. 2. BY WHOM DUE . : ‘ ‘ 


Sun-sEectT. 3. SUMMONS TO ATTEND . : 
SuBp-sECT. 4. REMEDIFS FoR REFUSAL 
A. Forfeiture . ; : ‘ : ‘ 
13. Amercement ‘é ‘ ‘ ? , 
(a) How Assessed ‘ . 
(6) How Enforced , : . 
C. Other Remedies . . . i : ; 
SuB-sEcT. 5. STATUTES OF LIMITATION. - ‘i 
Src. 6. FEALTY . P P : : ‘ ‘ 


Sus-sect. 1. REMEDY For , . ; : 
SuB-sEcT. 2. STATUTES OF LIMITATION | . 
Secr. 7. CertumM LAETAE 3 : - z 
Susp-sect. 1. IN GENERAL ‘ ; ‘ : , 
SuB-sEecT. 2. REMEDY FOR ‘ ‘ . ‘ 
SEcT. 8. REMEDIES IN GENHRAL FOR ReFvaat or SERVICES 


PART XII. DESCENT OF COPYHOLDS. : . : 


Secr. 1. IN GENERAL . ‘ . r . - : 
Srcr. 2. From wHoM TRACED ; : ° , , 


PAGE 


100 
100 
100 
100 
100 
101 
101 
101 
101 
101 
101 
101 


101 
101 
101 
101 
101 
101 
102 
102 


102 


102 
103 


CoPpyvHOLDSs. 7 


Secor. 83. WHETHER Her at ComMoN Law or CusToMARY HxIR TAKES . , : , P08 
Sror. 4. WHO Is CUSTOMARY HEIR , F ; ; ; ‘ . , ; -, 104 
Sect. 5. Rights oF HEIR. ; ; j ‘ ; ; ; ; : ” - 106 
Sus-secr, 1. To ADMITTANCE . ‘ : ‘ : . 106 
SuB-sHCT. 2. BEFORE ADMITTANCE , ¢ ; , ; ; ‘ i ‘ . 107 
Sus-sHot. 8. AFTER ADMITTANCE . ‘ ; : ‘ ‘ ‘ ; . 108 

Sect. 6. Dury oF HEIR TO APPLY FoR ADMITTANCE ; . 1090 
Sror. 7. SEIZURE BY LORD QUOUSQUE : ‘ ‘ : ‘ ; ; - 109 
Sus-srect. 1. Timm Ricut To SEIZE . A : : ‘ ; ' i : . 109 
Sus-sEcT. 2. CONDITIONS PRECEDENT . é ‘ ; ; ; ; ‘ . 109 
Sus-sxcT. 3. OTHER CASES F : : ‘ ‘ ‘ ‘ ' ‘ ; . 110 

PART XIII. SALE OF COPYHOLDS . : : : ce ; A . 110 
Sxcr. 1. Time Contract ror SALE ‘ ; ; : ; : : . 110 
Sect. 2. Proor oF TITLE AND COVENANTS FOR TLE ¥ é : ; , . . Lili 
Secor. 3. COMPLETION . ; ; ; ‘ ; ‘ : : ; ‘ . 112 
Srct. 4. GROUNDS FOR RuEGiastoN’ . : F ; ; , ; : d . 114 
PART XIV. MORTGAGE OF COPYHOLDS : ; ; ‘ , ‘ : . (114 
Srcr. 1. WHAT AMOUNTS TO MORTGAGE. : : ; ‘ ‘ ; ’ , . 114 
Srct. 2. Toe MortGAGcor’s EstaTE , : : ‘ ‘ A : ; 3 . 114 
Sect. 3. THe MORTGAGERE’S ESTATE : : ‘ ; ; ‘ ‘ . LIS 
Srcr. 4. ENFORCEMENT OF COVENANT TO Sekcanom : ‘ ; ‘ : ‘ » Lid 
Sect. 5. ENFORCEMENT OF Equity OF REDEMPTION ; ‘ ‘ , ; ‘ . 116 
Sect. 6. ENFORCEMENT OF SECURITY  . ‘ : . ; : : , ; . 116 
Sect. 7. EQUITABLE MORTGAGES . ‘ : ‘ pow ig ; : ; y « ALT 
Srct. 8. PRIORITIES ; F ; , : ; ; ; ; . 118 
Srct. 9. MORTGAGES COMPRISING Onan : ; ‘ : : : ; : . 118 
PART XV. DEVISE OF COPYHOLDS . , ; , ; : ; ‘ ‘ . 119 
Sect. 1. VALipiIty oF DEVISE : : ; : : ‘ ‘ ‘ ; : . 119 
Sect, 2. ESTATE OF DEVISEE ? é : ‘ ‘ ‘ : ‘ ‘ ~. « 119 
Sect. 3. WHAT WORDS WILL PASS. , Z ; ; ‘ : ‘ : ; » 121 
Sect. 4. CHARGE OF DEBTS AND LEGACIES . . P < , ; : ‘ . 121 
Sect. 5. CONSTRUCTION OF SPECIFIC DEVISEs . ; , a ; : ; é ~ 122 
Sect. 6. CHARITABLE DEVISES : ‘ : , : : F , ; . 122 
Sect. 7. ELECTION AND CONDITIONAL Gina ‘ ; ‘ ‘ ; ‘ ‘ ‘ . 128 
PART XVI. SETTLEMENT OF COPYHOLDS . , ‘ ; ; ‘ ; ; . 124 
Srct. 1. VOLUNTARY SETTLEMENTS ‘ : : R , : : : 7 . 124 
Secr. 2. IN CONSIDERATION OF MARRIAGE ‘ , ; ‘ : : » 124 
PART XVII. DEVOLUTION ON BANKRUPTCY ; ; ‘ ; : ~ 125 
PART XVIII. MODE OF TRANSMISSION OF COPYHOLDS INTER VIVOS . ; ~ 125 
Sect. 1. WHETHER BY DEED OR BY SURRENDER AND ADMITTANCE. 5 . ° » 125 
Srcr. 2. By SURRENDER AND ADMITTANCE , : , , ‘ : ; ‘ - 126 
Sup-secr. 1. SURRENDER ; ‘ . ‘ ‘ ‘ ; ; ; : » 126 

A. Who may Surrender. ; ‘ 5 ; : : » 126 

(a) Whether Possession Essential ce Sufficient : ; . F ° e 126 

(ob) Persons under Disability ; ‘ : ; : : ‘ ‘ . 127 

i. Married Women . ; ‘ : ; ; ‘ : i » 127 

ii. Infants . ; : ‘ : ‘ ; j ‘ ; : . 127 

iii. Lunatics : . ‘ ‘ ; ; ‘; ; : . 127 

(c) Attorney ‘ ‘ ‘ ; ; , , ‘ ‘ ~ 127 

B. To whom Surrender may be made . , ‘ ; j ‘ ‘ . 128 

©. Validity of Surrender , ‘ : ; , ; s : : ‘ . 128 


8 CoPpYHOLDS. 


D. Duty of Lord to accept . : 
EH. Construction of Surrender . 
F. Effect of Surrender 

(a) In General . 

(b) On Estate of Surrenderor , 

(c) Estate of Surrenderec before Admittance . 


G. Proof of Surrender ‘ . . 

H. Whether Aided or Supplicd in a Bgutty . 
SuB-SECT. 2. ADMITTANCE ; ; ; 

A. Who may admit . ; 


B. The Right to Admittance : 
(a) Who Entitled ° 
(b) Enforcement 

i. By Mandamus 
ii. In Equity 
Lord’s Right to enforce 

. Validity of Admittance ‘ ‘ 

. Effect of Admittance . ‘. Q ; ;: 
(a2) In General . ‘ ; 
(6) Estate of Tenant on Admittance ; 
(ec) On Estates in Remainder and Reversion . 


EOS 


F. Proof of Admittance . F ° : ; 
G. When Admittance Implied . * ; ; 
H. Fines on Admittance ‘ ‘ ‘ 

I. When Readmittance Necessary i ‘ 

Sect. 3. By DEED . ; ; : ‘ 
SuB-sEecT. ]. WHEN Ginned LEGAL ESTATE . . 
Sus-sect. 2. WHEN BINDING EQUITABLE ESTATE . 
Sect. 4. OTHER CASES . ‘ ; j ; 

PART XIX. DETERMINATION AND SUSPENSION OF TENANT’S 

Sect. 1. DETERMINATION ‘ ° . . . 
Sun-secr. 1. ExT SOME ‘ ‘ é i 


A. By Surrender ‘ 

B. By Acquisition of Copyholder’ s Interest by Lord 
C. By Acquisition of Manor by Tenant ‘ 
D. By Alteration of Tenant’s Estate . 


. Other Cases ‘ ; P . 

Sup-sect. 2. FORFEITURE F ‘ ‘ ‘ : 
A. In General . ; : : 4 , ‘ 
B. Causes of . A ; ; ‘ 


(a) Alienation et Freehold 

(b) Lease Unwarranted sa Custom ‘i 
(c) Waste . ‘ ‘ 
(d) Refusal of Fine : ‘ P ; 
(e) Refusal of Rent. F . 

(f) Refusal of Services 


i. In General r ‘ 

ii. Suit of Court . : . 

iii. Other Services . 

(g) Failure to take Admittance ; 
(hk) Crime . : , : j : ‘ 
C. Who may incur . ‘ ‘ : F 
D. Dispensation by Licence ‘ . . 
(a) Validity of Licence . ‘ . ; 
(b) Interpretation of Licence ‘ ‘ ‘ 
(c) Discretion of Lord to oes ‘ ‘ 
E. Who may claim . ‘ : : ‘ 
F. Effect of Forfeiture ; ; : Z ‘ 


(2) By Tenant for Life é 
i. On Estates in Remainder or Reversion 
ii. Right of Entry . ‘ . e 


RESTATE 


PAGE 
129 


129 
180 


131 
132 
132 
133 
134 
134 
134 
184 
135 
135 
136 
136 
137 
137 
137 
188 
139 
139 
189 
140 
140 
140 
140 
140 
141 


141 
141 
141 
141 
141 
142 
142 
142 
143 
143 
143 
143 
143 
144 
144 
144 
145 
145 
145 
146 
146 
146 
146 
146 
146 
147 
147 
147 
148 
148 
148 
148 


Part I.—-Tue Manor. 9 


PAGE 
(b) By Tenant of Several Copyholds : ‘ ‘ 
(c) By Husband of Copyholder ; ; 148 
G. Estate Acquired by Lor ‘ 148 
H. Enforcement : : : 149 
(a) How Enforced 149 
(b) Proof of Proclamation 149 
(c) Presentment . : acs 
I. Loss of Right ; ‘ 
(a) By Lapse of Time. 
(6) By Waiver ‘ 
J. Remedies of Tenant 
(a) Relief in Equity 149 
(b) Other Cases . a 150 
Sun-sEcT. 3. EscHEAT s 150 
A. Occasion of . ’ ‘ . F 150 
(a) On Death of Cestui que trust . 160 
(b) On Death of Trustee ; 150 
(c) On Death of Mortgagee . : 150 
B. Effect of . : ; : , 151 
©. Rights of Crown . 15] 
D. Loss of Right 162 
Srct. 2. SUSPENSION 152 
PART XX. ENFRANCHISEMENT . : : 152 
Secr. 1. At Common LAW ‘ 152 
Sus-sEct. 1. WHO MAY ACCEPT : ; . 152 
SuB-SECT. 2. WHAT OPERATES AS ENFRANCHISEMENT 152 
SuB-sEcT. 3. EFFECT oF ENFRANCHISEMENT 163 
Sun-secr. 4. WHEN PRESUMED ; : 154 
Sus-sEecr. 5. OTHER CASES , 155 
Sect. 2, UNDER COPYHOLD AcTS 7 : A 155 
Sub-srcr. 1. THE Ricut oF ENFRANCHISEMENT 155 
SUB-SECT. 2. ASSESSMENT OF COMPENSATION 155 
Sup-secr. 3. COMPENSATION PAID INTO COURT . 156 
A. Payment Out ; ‘ . ‘ 156 
B. Investment . ‘ : ‘ . 156 
Sup-secr. 4. Liasmiry ror COoMPENSATION-MONEY 157 
SuB-sEcT. 5. EFFECT OF ENFRANCHISEMENT ; . 457 
Sect. 3. ON CoMPULSORY PURCHASE ‘ . 158 
PART XXI. STAMP DUTIES . : . ; : . 1568 


Local Customs 
Rights of Common , 


See CustoM AND USAGES. 
», COMMONS AND RiaHts or COMMON. 


Part 1.—The Manor. 


Srct. 1.—NATURE. 


1. In general.|J—The demesne lands of 
manor previously granted in fee do not become 
reunited to a manor, if purchased by the lord, as 
they would do if they had reverted to him by 
escheat, If the demesne lands of a manor are 
treated, in a conveyance of them in fee, as a dis- 
tinct property, as, for instance, being conveyed 
by the lord in fee without being accompanied by 
a declaration of the feoffor’s title as lord, or being 
described as lands held of the manor, but only 


as lands situate, lying & being within the manor, 


a, | they are severed from the manor & cease to form 


part of it, although the rents & dues may remain. 
On repurchase, by the lord, of the fee simple, he 
will hold them of the chief lord, & they will not 
on such repurchase, again form part of the manor, 
so as to pass under that description made in a will 
dated anterior to the purchase. 

(1) In the reign of Charles I., a grant was made 
by patent to M. of a manor to be held in fee & 
common socage, with power to create as many 
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Sect. 1.—Nature. Sects. 2 & 3: Sub-sects. 1 & 2. 
Sect. 4: Sub-sect. 1, A. (a) & (b).] 


separate manors, & to appoint as many tenemental 
lands to each manor as the grantee should think 
fit, & also with licence to grant in fee simple or 
for lesser estates any of the lands belonging to 
such manors, to be held thereof respectively by 
suit of ct. & such other services or rents as he, hi 

heirs, etc., should think fit, non obstante Stat. 
Quia Emptores. This patent was validated & 
confirmed by Acts of the Irish Parliament. The 
heir of the grantee, in the year 1721, granted by 
indenture or lease & release to A., in fee farm, 
certain of the tenemental lands of the manor. 
They were described as situate, lying, & being 
in the manor, & were to be held at a rent of £6 
siit & service to the manor, payment of small 
sums for leet money, & an obligation to grind corn 
at the manor mills ; performance of each of which 
things was secured by covenant; & the grantor 
also reserved a power of distress:—Held: the 
lands thus granted out were severed from the 
manor. 

(2) In Mar. 1836 the owner of the manor 
executed a will devising the manor to the younger 
of his two nephews. In 1842 he purchased the 
tenemental] lands which had been granted out in 
1721. He died in October 1850, without having 
altered or republished his will :—Held: these lands 
were not by the purchase reannexed to the manor 
80 as to pass by the will, but devolved upon 
testator’s heir-at-law. 

(3) Without attempting to define a manor in 
the abstract, it is enough to say that the seisin of 
& defined district, with the power of subinfeudation 
therein, & the existence of freeholders holding of 
the manor, & the right to a ct. baron in which 
the feudatories are the judges does of itself 
constitute a seigniory or manor within the con- 
siderations of the present case (WILLEs, J.).— 
DELACHEROIS v. DELACHEROIS (1864), 11 H. L. Cas. 
62; 4 New Rep. 501; 10 L. T. 884; 10 Jur. N.S. 
dnndations + Hts to (i) Ratd. Re itolliday (1049), 127 L. 7 

no i—As . o , TT. 

rach Pg i gai Monta velnson v. Barden 872) L. R. 

2.—— Limited to demesnes & services.|— 
Upon a bill to have contribution towards the repairs 
of public bridges within the manor of 8S. against the 
freehold & copyhold tenants, & such as had part 
of the demesnes of the manor by the purchase 
from the crown at several times. The charge being 
upon plitf. as lord of the manor ratione tenurae :— 

eld; the ancient frechold tenants & copyholders 
are not liable to contribute; for nothing is part 
of the manor but demesnes & services, & not the 
lands of the tenants.—Ricu v. BARKER (1658), 
Hard. 131; 145 BE. R, 416. 

Aen :—Refd. Derry v. Sanders (1918), 88 L. J. K. B. 


8. Cannot exist without two free suitors.|— 
ANon., No. 7, post. 

4. -|—(1) A ct. baron must be held from 
three weeks to three weeks. A ct. which is stated 
to be held otherwise shall be intended to be a 
customary ct., though it is called in the statement 
the ct. of the manor. Such ct. may by custom 
be held before the steward. The lord may avow 
distraini 
a or the ct. or a custom to distrain for the 
suit. 

(2) A manor cannot exist without two free 
suitors. Suit to be done twice a year at ct. leet 
is suit service. 

(8) For suppose, that there were two suitors, 
one of them makes a lease for life; the lessee for 





for suit to it without showing a pre-. 


COPYHOLDS. 


life does not hold of the lord, but of the reversioner, 
& he holds of the lord; & then for that time there 
is but one free suitor. The manor seems to be 
suspended pro tempore, but the suit service remains 
notwithstanding the suspension (Hort, O.J.).— 
TONKIN v. CROKER (1703), 2 Ld. Raym. 860; 2 
Lut. 1211; Holt, K. B. 452; 92 BE. R. 743 sub 
nom. 'TOMKINS v. CROCKER, 2 Salk. 604 


Annotation :—Generally, Mentd. Mitchell v. 
Park. 227. 


5. Reputed manor—Manor ceasing to exist 
as such—From some supervening cause.|—(1) Upon 
&® question of manorial rights or boundaries, 
evidence of reputation is admissible where the 
manor is shown to be a reputed manor, just as 
much as where it is shown to be an existing manor. 

(2) By a reputed manor is commonly understood 
to be that which has been a manor, though from 
some i es cause it has ceased to be so.— 
Dor d. MOLEsSwoRTH v. SLEEMAN (1846), 9 Q. B. 
298; 1 New Pract. Cas. 484; 15 J. J. Q. B. 338 3 
71. T. O. 8. 252; 40 Jur. 568; 115 BE. R. 1287. 
Annotation :—Generally, Mentd. Doe d. Jenkins v. Davies 

(1847), 10 Q. B. 314. 

See, also, No. 14, post. 

Evidence as to.]|—See Sect. 4, sub-sect. 1, 
A. (a), post. 

What passes on grant of.j—See Sect. 6, 
sub-sect. 1, post, 

Whether passing by fine levied.|— See 
No. 55, post. 

6. Customary manor—May be held by copy.] 
—A customary manor may be held by copy, & 
such customary lord may hold customary cts., 
but not a ct. ‘baron, & may grant copies, & such 
customary manor shall pass by surrender & 
admittance, & fines shall be paid upon admittance 
as well by alienation as descent, & there may be 
lord customary mesne & customary tenant, 
as well in case where the mesnalty is a tenancy 
at will, according to the custom of the manor, as 
where there is a tenancy at will at the common law, 
of amanor. If such customary manor is forfeited, 
the lord shall have the customs & services apper- 
taining to it (per CuR.).—NEVIL’s CasE (1612), 11 
Co. Rep. 17 a; 77 E. R. 1166; sub nom. Moore 
v. GOODGAME, Cro. Jac. 327; sub nom. Goopn- 


GROOME v. Moork#, 2 Bulst. 135. 
Annotations :—Consd. R. v. Stafferton & Brown (1612), 
1 Bulst. 54. Refd. Rowden v. Maltster (1626), Cro. Car. 42, 


——.]—See No. 95, post. 


Torup (1766), 














Sect. 2.—CREATION. 


7. Cannot now be created.|--A man cannot 
make a manor at this day, notwithstanding that 
he gives land to many severally in tail, to hold of 
him by services, & suit of his ct. : for he may make 
a tenure, but not a ct.: for a ct. cannot be but 
by continuance cujus contrarium memoria hominum 
non exsistit, & itis said for law, that if a manor be, 
& all the free-tenures escheat to the lord, but 
one, of if he purchases all but one, there after this 
the manor is extinct: for there cannot be a manor, 
except there be a ct. baron to it, & a ct. baron 
cannot be holden but before suitors, & not before 
one suitor, therefore one free-holder only cannot 
EB. R. 904. 

See, also, No. 76, post. 

8. By parson, patron & ordinary—Out of 
glebe—Before Statute Quia Emptores.|—(1) A 
parsonage may be a manor, if before the Stat, 
Quia Emptores the parson with the patron & the 
ordinary have Be pts parcel of the glebe to divers 
persons, to hold of the parson by divers services, 


Part I.—Tae Manor. 


(2) A rentcharge by presen pion may be parcel 
of a manor & pass without the words cum per- 
tinentiis. This will happen if there are two co- 
parceners of a manor & other lands, & they make 
artition, by which the eldest sister hath the manor, 
. the other hath the other lands ; & she who hath 
the lands grants a rentcharge to her sister who hath 
the manor, for eguality of partition.—ANON. 
(1580), Godb. 3; 78 E. R. 2. 
9. Customary manor—By grant by lerd of 
manor-—-Of inheritance of all copyholds.]) -MELWwIcH 
v. LuTER, No. 95, post. 





10.$— — 
No. 1883, post. 

11. ——— By grant by copy of court roll.]— 
Nrvin’s Casn, No. 6, ante. 

Heeram by Crown.]—See Sect. 6, sub-sect. 1, 
post. 

Presumption of royal grant.|—~See No. 589, post. 


-]|—JACKSON v. NEAL, 


Srcr. 3.—PROOF OF EXISTENCE. 
SuB-SEcT. 1.—ADMISSIBILITY. 


See, generally, EVIDENCR. 

12. Reputation—Without proof of exercise of 
manorial right—Admissible.|—Semble : reputation 
alone is admissible evidence to prove the existence 
of a manor without any proof of the actual exercise 
of any manorial right.—-STEEL v. PRICKETT (1819), 
2 Stark. 463, N. P. 

Annotations :—Consd. Harrison v. Powell i 89 
271. Refd. Rushworth v. Craven (1825), M’Cle. & Yo. 
417 ; Simpson v. Dendy (1860), 6 Jur. N. 8.1197. Mentd. 
R. v. Brightside Bierlow (1849), 13 Q. B. 933; R. v. 

nited dom Electric Telegraph Co. (1862), 6 L. T. 

378; Harvey v. Truro R. C., [1903] 2 Ch. 638. 

18. Copies of court rolls—Purporting to be 
surrenders & admittances— Admissible.}|—Copies 
of ct. rolls purporting to be surrenders of propert 
by a person proved to be then in possession 
admittances accordingly are evidence of the 
existence of a manor & of such property being 
within it, in an action by the surrenderee in which 
his ownership is disputed.—STANDEN v. CHRISMAS 
(1847), 10 Q. B. 135; 16 L. J. Q. B. 265; 9 
L. T. O. 8S. 169; 11 Jur. 694; 116 EK. R. 53. 
Annotations :—Mentd. Turner v. Cameron’s Coalbrook 

Steam Coal Co. (1850), 6 Exch. 932; Churchward v. Ford 

1857), 2 H. & N. 446; Hickman v. Machin (1859), 4 

. & N. 716; Elliott v. Johnson (1866), L. R. 2 Q. B. 

120; Smith v. E m (18 L R. 9 C. PP. 145; 

Phillips ». Miller (1875), L. 20; Mancheater 

Brewery Co. v. Coombs, [ 608; Wedd »v. 

Porter, [1916] 2 K. B. 91. 


4), 10T. L. R. 


R. 10 C. P. 4 
1901} 2 Ch. 


SUB-SECT. 2.—SUFFICIENCY. 

14. Proof of reputed manor—Suflficient to 
support proof of immemorial right—Annexed to 
manor.|——An allegation in a declaration that one 
was seised of a manor of F., & that he & all those 
whose estate he has in the manor have im- 
memorially appointed a sexton of the parish of F., 
is sustained by proof of his seisin of a quondam 
manor, which has ceased to be a legal manor for 
defect of freehold tenants, & existed now only by 
reputation.—-SOANE t. IRELAND (1808), 10 Hast, 


259; 103 E. R. 773. 
An Bush v. Green (1837), ¢ Bing. N. C. 


41. Refd. Doe d. Molesworth v. Sleeman (1846), 9 Q. B. 
298; Harrison v. Powell (1894), 10 T. L. R. 271. 


15. Holding courts—é& appointment of game- 
reg os d. Brox +. HEAKIN (1837), 6 
oe & El. 495; 2 Nev. & P. K. B. 660; 112 E. R. 


16. ———- & keeping court rolls—Presumption 
of manor granted by Crown—Although not passed 
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by original grant.|—MrEnTrens v. Hii, No. 589, 

17. Casting essoigns—& paying fines—In- 

sufficient.|—Dor d. R. & Fincn »v. Yor 
(AncHBP.) (1845), 5 L. T. O. S. 50. 


18. Verdict of jury——Negativing existence of 
manor—Negatives existence of reputed manor.|— 
Bua v. GREEN (1837), 4 Bing. N. C. 413; 83 Hodg. 
265; 5 Scott, 2890; 7L. J.C. P. 388; 1 Jur. 844; 
182 KE. R. 704. 


Annotations :—Mentd. Lidster v. Borrow (1839), 1 Per. & 
Dav. 447; Hughes v. Buckland (1846), 3 Dow. & L. 702. 


Appointment of gamekeepers.|—Sece No. 15, 


ante. 
Court ite rbd No. 589, post. 
Payment of fines.|—See No. 17, ante. 


Sect. 4.—EXTENT. 
Sun-sEect. 1.—EvIDENCE OF EXTENT. 
A. Admissibility. 
(a) Reputation. 

19. That lands are part of manor—& copyhold 
—Admissible.|—Dor d. JONES v. RICHARDS (1798), 
Peake, Add. Cas. 180, N. P. 

20.——— Reputed manor — Admissible.] — 
Dok d. MOLESWORTH v. SI.EEMAN, No. 5, ante. 

See, generally, BOUNDARIES, FENCES & PAntTy- 
Warts, Vol. VII., p. 313, Nos. 333 et seq. 

Boundary between parish & manors.|—See 
BOUNDARIES, FENcES & PARTY-WA1I8, Vol. VIL., 
p. 314, No. 3365. 

Whether old or new land of manor.|—- Sec 
BounpDaRigs, Fences & Parry-WAtts, Vol. VITI., 
p. 814, No. 336. 

Parish rights of common.]—See BOUNDARIES, 
Fences & Panrry-Watrs, Vol. VII., p. 814, 
No. 339. 

Waste of manor or si as BOUNDARIES, 
Fences & Parry-Waris, Vol. VII., p. 814, 
No. 348. 

Declarations of deceased _ persons.] — Sce 
BounpDARIES, Fences & PARTY-WALIS, Vol. VII., 
pp. 811, 315, Nos. 318, 347, 348, 350. 


(6) Documents. 

21. Ancient deed—Admissible.|—Moy1Le 
Ewe_nr, No. 54, post. 

22. Leases of minerals under waste — As 
evidence of lord’s title to other common land—Not 
admissible—Unless locus in quo formed part of one 
entire waste to which leases applied.|—-Where, on 
trespass for pulling down a wall, the issue was, 
whether certain common land was the soil & free- 
hold of the lord of the manor, on which pltf. was 
entitled to a right of common, or the soil & freehold 
of the pltf.:—Held: (1) leases of minerals, etc. 
granted by the lord to other Hain in other parts 
of the uninclosed waste land were not receivable 
in evidence, unless it was first shown that the 
locus in quo formed part of one entire waste, to 
which those leases were applicable ; (2) the offect 
of such leases, if received, would only be to prove 
that the lord was entitled to the minerals under the 
locus in quo, & not to the surface._-[YRWHITT v. 
WYNNE (1819), 2 B. & Ald. 554; 106 E. R. 468. 
als jog tel) REM HS, SOME OE 

General, eld. Doo d. Welsh v. Langfield (1847), 16 

28. Copies of court pollsters to be 
surrenders & admittances—Admissible—As evidence 
that land formed part of manor.]-—-STANDEN v. 
CurismMas, No. 18, ante. 

24, Entries on court rolls—Of fines to lord— 


Vv. 
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Sect. 4.—Exteni: Sub-sect. 1, A. (b), (c) & (d), B. 
(b) & (ec); sub-sects.2,8 &4. Sects.5 &6 


For salvage—-Admissible—As evidence of ownership 
of foreshore.|—Dispute between the lord of the 
manor of W. & the Corpn. of I. as to the ownership 
of a piece of foreshore. The ct. rolls contained 
entries of: (a) fines paid to the lord for salvage, 
for moorage, & for trespasses, in taking wreck & 
the like, & of sums paid to the lord by the bailiff 
for wreck sold by him; (b) presentments as to 
wreck, porpoises, etc. coming on the soil, with 
no express mention of receipt of money except, 
in some cases, by the bailiff; (c) presentments of 
wreck the payments in respect of which were 
partly made to the salvors & partly to the lord; 
(dq) presentments directing the bailiff to le 
certain fines, etc.; (e) similar P a ama wit 
no express direction to the bailiff to levy ; (f ) pre- 
sentments of wreck with no particular entries 
-as to value or entered as matter for future aay : 
~—-Held: all the entries except the last could be 
safely admitted as evidence of the lord’s title.— 
Re WALTON-CUM-TRIMLEY Manor, Ex p. TOMLINE 
(1873), 28 L. 'T. 12; 21 W. R. 475. 

25. —— ——— For moorage—Admissible—As 
evidence of ownership of foreshore.|—te WALTON- 
CUM-TRIMLEY Manor, Ex p. TOMLAINE, No. 24, ante. 

6.——- ~—— For trespasses—Admissible— 
As evidence of ownership of foreshore.]|——_Re WALTON- 
ee Manor, Ex p. ToMLIng, No. 24, 
ante. 

27. ——— Of payments to Jord by baitliff—For 
wrecks sold——Admissible—As evidence of ownership 
of foreshore.|——-Re WALTON-cUM-TRIMLEY MANOR, 
Ex p. TOMUNE, No. 24, ante. 

28. ——— Presentments of wreck—No receipt 
of money mentioned—Admissible—As evidence of 
ownership of foreshore.]|—-Rte WaAttTon-cumM- 
TRIMLEY MANoR, Ex p. TOMLINE, No. 24, ante. 

29. —_— ——— Payments to salvors & to lord— 
Admissible—As evidence of ownership of foreshore. | 
— Re WALTON-CUM-TRIMLEY MANoR, F2 p. ToM- 
LINE, No. 24, ante. 








0. No entries as to value—iIn- 
admissible.|—-Re WALTON-cuM-TRIMLEY MANOR, 
Ez p. TOMLINE, No. 24, ante. 

31. Value entered as matter for 
future enquiry — ee Re WALtTon- 
Ewe MANon, Ea p. Tomiinn, No. 24, 
an ° 

32. ——— resentments as to fines—Bailiff 
directed to levy—-Admissible—As evidence of 
ownership of foreshore.|—22e WALTON-cUM-TRIM- 
LEY MANOR, Fa p. TOMLINE, No. 24, ante. 

38. ——— ———~ No express direction to bailiff— 
Admissible—As evidence of ownership of foreshore.] 
—-Re WALTON-CUM-TRIMLEY Manor, Lx p. Tom- 
LINE, No. 24, ante. 

Survey.|/—See Bounpariss, Fences & Panrry- 
Wats, Vol. VII., p. 319, Nos. 393~396. 

Crown survey.|—Sce Bounparins, Fences & 
Parry-Watis, Vol. VII., p. 315, Nos. 853-355. 

Duchy survey.|—See BOUNDARIES, FENcES & 
a aa Vol. VII., pp. 315, 316, Nos. 356, 

Tithe map.}]—See BounpDARiEs, Frences & 
PARTY-WALLS, Vol. VII., p. 316, No. 362. 

Manor ee ae BOUNDARIES, FENcEs & 
PaRTY-Waltts, Vol. VII., p. 317, No. 372. 

Award of inclosure commissioners.] — See 
Bounpanizs, Fences & Panty-WAtts, Vol. VII., 
p. 818, No. 387. 

Presentation by homage of manor.] — See 
BounDaRIgEs, Fences & Parry-WAtt1s, Vol. VII., 
pp. 318, 819, No, 890, 
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County history.).—Sce Bounparims, Fences & 
PaRTY-WALLS, Vol. VII., p. 320, No. 403. 

Agreement to stay proceedings for trespass on 
land in dispute.|—See Bounparims, Fences & 
Partry-Wauis, Vol. VII., p. 321, No. 412. 

Statement in lease.|—-See BOUNDARIES, FENCES 
& Parry-WaAu1zs, Vol. VII., p. 312, No. 325. 


Verdict of commission.|—See BOUNDARIES, 
oo & Party-Watts, Vol. VII., p. 312, 
o. 827, 


Entry in manor book.|—See BoUNDARIES, FENCES 
& Party-WA tts, Vol. VII., p. 318, No. 329. 

Deposition for perpetuation of testimony.|— 
See BOUNDARIES, FENCES & PARTY-WALLS, Vol. 
VII., p. 313, No. 332. 


(c) Acts of Ownership. 
Over foreshore.]—-See WATERS & WATERCOURSES. 
Perambulations.]——-See BOUNDARIES, FENcES & 
Parry-WALLS, Vol. VII., p. 321, Nos. 416, 417. 
Over other land within manor.]|—See BOUNDARIES, 
Fences & Party-WALLs, Vol. VII., p. 3822, 
Nos. 419, 421, 422. 


(d) Other Cases. 
As to continued boundary—Of adjoining manors. | 
—See BounpDaAriges, Fences & PartTy-WALTLS, 
Vol. VII., p. 311, No. 316. 


B. Sufficiency. 
(a) Reputation. 

84. As to parcel of manor—In case of manor 
granted by King—To Queen — Sufficient.]—The 
word “ Reputata ” in Letters Patent of the King 
must have a reasonable construction & specially 
towards the Queen more than towards subjects, 
& if by rentals or other evidence & records land 
is shown to be reputed as parcel of a manor then 


ae ae eee S ae 
nothing passes which is not parcel in the case of a 
commoner by mere reputation of the common 
people.—-Dopincton v. Forpn (1582), Sav. 26 ; 
123 EB. R. 992. 


(b) Acts of Ownership. 

Grants by Jord of waste of foreshore.| 
& WATERCOURSES. 

Toll for capstans—On foreshore.|—-Sce WATERS 
& WATERCOURSES. 

Permission to dig sand-—On foreshore.|—See 
Waters & WATERCOURSES. 

Effect of acts of ownership.|—-Sce BOUNDARIES, 
Fences & Panrty-Watts, Vol. VII., p. 322, 
Nos. 424, 425. 

Over land within same manor.|—Sce BOUNDARIES, 
Fences & Party-War1s4, Vol. VIL, p. 322, No. 420. 


(ec) Other Cases. 
35. Evidence that premises are in manor—Not 
conclusive—To prove them parcel of manor.|— 
Dor d. TynTeE v. TURNER (1845), 6 L. T. O. S. 123. 


Sce WATERS 





Sus-srcr. 2.—ASCERTAINMENT OF BOUNDARIES. 
Jurisdiction of courts.|-— See BouNDARIES, 
Fences & Party-WALtLs, Vol. VII., pp. 270, 272, 
Nos. 31 ef seg., 53 et seq. 
Procedure—By commission.]—See BOUNDARIES, 
Fences & PARTY-Wa 18, Vol. VII., p. 275, Nos. 82 


et seq. 

By jury.|—See Bounpariges, Fences & 
PARTY-WAILS, ol. VIL., p. 277, Nos. 00 et SE. 
Where forfeiture involved.) — See 
BOUNDARIES, Fences & PARTY-WALLA, Vol. VII., 
p- $24, No. 489. 


eS 


Part I.—TuHEe Manor. 


SUB-sECT. 8.—RIGHT TO FORESHORE. 
See, generally, WatERs & WATERCOURSES. 
Right to cut seaweed—On foreshore.]—See No. 
212, post. : 


Sup-sect. 4.—OTHER CASEs. 

86. Private river running through manor— 
Presumption of right of fishing—In favour of 
riparian Ahearn v. NEWBIGGIN (1844), 
luna apart |, Devonshire v, Pattinson & Carlisle 

: . . ar. 
Ce n. (1887), me. L. R. 293. "Reta. AOeY Elliot v. 

Morley (1907), 51 Sol. Jo. 6265. 

37. Mill pond formerly part of waste—Pre- 
sumption as to ownership of soil—In favour of lord 
—Land comprised in inclosure Act—-Pond not 
mentioned in Act.J—CLarnkKE v. Mercer (1859), 
1F. & F. 492. 

Inclosure of waste land generally, see COMMONS 
& Riauts or Common, Vol. XI., pp. 57 et seq. 

88. Parish pound—Presumption in favour of 
lord—Unless rebutted.]-—JuatTrLt—e BowbpEN HIaGuH- 
way Boarp (SURVEYOR) v. WANDLY (1883), 47 
J. P. Jo. 772. 





Sect. 5.—MANORIAL LANDS. 

39. Demesne lands——Possession of —JIs not 
possession of manor house.|—-Where there is a 
manor house & demesne land appertaining to it 
& one lord enters on the land & another on the 
house the possession of the house will not be the 
possession of the demesne nor e converso.—CROUCH 
v. WILLS (1658), 2 Sid. 74; 82 E. R. 1265. 

; Include copyholds.}——- WINTER v. 
LOVEDEN (1697), 1 Ld. Raym. 267; 5 Mod. Rep. 
378 ; 12 Mod. Rep. 147; 1 Freem. K. B. 507; 
1 Com. 37; Carth. 427; Holt, K. B. 414; Comb. 


> 

371; 2 Salk. 537; 91 E. R. 1075. 

Annotations :-—Retd. Campbell v. Leach (1775), Amb. 740; 
Goodtitle v. Funucan (1781), 2 Doug. K. B. 565; D . 
Calvert (1802), 2 East, 376: Doe v. Rendle (1814), 3 
M. & S. 99; Cardigan v. Armitage (1829) 2B. &C. ; 
Re L. & 8S. W. Ry. Act, 1856, Hz p. Henley (1861), 29 
Beav. 311. 

41. Lands of lord of manor.} — (1) 
James J. granted to T. & his heirs the King’s 
manor & town of A., & the King’s hundred of A., 
with its rights & all other things to the manor & 
hundred belonging; & also, that they should 
have free warren & free chase in all their demesne 
lands in the hundred, manor, town, tenements & 
hereditaments, & on all other lands & woods being 
in the hundred, etc., although the demesne & 
other lands were within the King’s forest, etc. :— 
Held: this grant did not confer a right of free 
warren over the King’s lands within the hundred, 
but that the term ‘‘ demesne lands” applied to 
lands held by T. as lord of the manor of A., & that 

other lands”’ applied to tenemental lands held 
by T. in fee of the King, or of any other lord, 
within the limits of the grant. 

(2) The term demesne lands properly signifies 
lands of a manor which the lord either has or 
potentially may have in propriis manibus.—A.-G. 
v. Parsons (1832), 2 Or. & J. 279; 2 Tyr. 223; 
1L. J. Ex. 108; 149 FB. R. 120. 

Annotations :—.4s8 to a . Chesterfield v. Harris, [1908) 


1 Oh. 230, de to'(2 Morris &. Dimes (1834), 1 
Ad. & El. 654 Lees Se ee 


42. ——— Granted in fee—Reunited on escheat 
to lord—Not by repurchase.|—DELACHEROIS v. 
DELACHEROIS, No. 1, ante. 

43. Manor house—Possession of—Is not pos- 
timer demesne lands.]—COnrovucu v. WitLs, No. 

» ante, 

44. Waste of the manor—Waste adjoining 


Cn eal 
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road—Presumed to belong to adjoining owner.|— 

STEEL v. PRIcKETT (1819), 2 Stark. 468, N. P. 

Annotations :-—Distd. Simpson v. Dendy (1860), 6 Jur. N. §. 
1197. Refd rt leeman 


. Doe d, Moleswo v. (1846), 1 
New Prac . 434; arrison v. Powell (1894), 10 
T. L. R. 271, Moentd., Rushworth v. Craven (1825), M'Cle. 
& Yo. 417: RB. v. Brightside Bierlow (1849), 13 Q. B 


0. 7 . ° 
933; R. v. United K Electric Telegraph Co. ; 
6L. T. 378 : Hervey onreato R Cy [19031 2 Ch. rt an 

45, —— ———. Whether freeholder, lease- 
holder or copyholder.]|—The presumption is that 
waste land, which adjoins to a road, belongs to the 
owner of the adjoining inclosed land, whether he 
be a freeholder, leaseholder or copyholder, & not 
to the lord of the manor.—Dor d. Prine v. 
PEARSEY (1827), 7B. & C. 304; 9 Dow. & Ry. K.B. 
908; 51. J. K. B. O. 8S. 310; 108 E. R. 787. 
Annotations :—Apld. A.-G. v. Tomline (1877), 5 Ch. D. 750. 

Hill (1844), 14 Le 9. QB. 19, Kingamill v. Millard (1895), 
11 Exch. 313; Chamber Colliery Co. v. Rochdale Canal 
Co., [1895] A. C. 564; He White’s Charities, Charity 
Comrs. v. London Corpn., [1898] 1 Ch. 659; Mappin v. 
Liberty, (1903) 1 Ch. 118; City of London Land Tax 

Comrs, v. C. L. Ry., [1913] A. C. 364; Collis v. Amphlett, 

{1918} 1 Ch. 232. 

——- Rights of common over.|—-See ComMMoNs 
& Ricuts or Common, Vol. XI., p. 24. 

Freeholds ‘‘ in a manor ’’-—Whether parcel of the 
manor.|—See No. 35, ante. 

Presumption as to boundaries of highways.]- 
See, generally, Highways, STREETS & BriDaEs. 





Sect. 6.—TRANSMISSION OF MANORS. 
SUB-SECT. 1.—By CROWN GRANT. 


46. Grant of manor—With all woods ‘‘ hereto- 
fore ’’ parcel—Grant by Queen Elizabeth—Passes 
wood parcel in time of Edward VI.]—LEICESTER’S 
(EARL) CASE (1578), 3 Dyer, 362 a; 73 H.R. 812. 
Annotations :-—Consd. Finch’s Case (1606), 6 Co. Rep. 63 a; 

Delacherois v. Delucherois (1864), 4 New Rop. 501. Mentd. 

Gennings v. Lake (1629), Cro. Car. 168. 

47. Does not pass wood parcel 
before time of Edward VI.]—LEivgesTER’s (EAlt.) 
CAsE (1578), 3 Dyer, 362 a; 73 EB. R. 812. 
Annotations :-—-Consd. Finch’s Case (1606), 6 Co. Rep. 63 a; 

Delacherois v. Dolacherois (1864), 4 New Rep. 501. Mentd. 

Gennings v. Lake (1629), Cro. Car. 168. 

48. With privileges & franchises enjoyed 
by specified owner—Good.|—If the King grants a 
manor with such privileges & franchises as D. 
formerly enjoyed therein, it is a good grant because 
of the certainty to which it relates.—Darcy’s 
(LORD) CASE (1596), Cro. Eliz. 512; Moore, K. B. 
417; 78 EB. R. 762. 

Annotations :—~Consd. R. & Waller v. Hanger (1615), 3 

Bulst. 1; Lyn v. Wyn (1665), O. Bridg. 122. 

See, also, No. 132, post. 

49. With all closes appurtenant—Par- 
ticular closes need not be specified.|.——Where the 
Crown grants a manor & closes which are appur- 
tenant thereto, the particularisation of a close is 
not material, because all closes that are parcel 
of the manor pass; so the grant of a rectory & 
the tithes of such & such a place, passes all the 
rectory, because natural parts of a manor, but a 
rectory & tithes are not natural parts of a chapel, 
although they are appurtenant by usage.— 
GRABHAM v. GraLEs (1620), Palm. 94; 81 H. BR. 
995. 

See, generally, CONSTITUTIONAL Law. 

















Sus-seEct. 2.—By SALe. 

A. The Contract for Sale. 
50. Of crown manor—With all appurtenances 
-Purchaser not entitled to appendant advowson. ] 
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Scet. 6.—Transmission of manors: Sub-sect. 2, A. 
&B (ald 


—The Comrs. of Woods & Forests, having power, 
under 57 Geo. 8, c. 97, to make sale of any royalties, 
honours, hundreds, manors, lordships or franchises, 
or any rights, members or appurtenances thereof, 
belonging to the Crown, within the ordering & 
survey of the Exch., contracted for the sale of the 
crown manor of E., & all cts. baron, cts. leet & 
all fines, reliefs, rents, profits, waifs, strays, 
deodands & all other rights, members, emoluments 
& appurtenances thereunto bel nging :-—Held: 
this being in effect a contract for e by the 
Crown, the advowson of E., which was appendant 
to the manor, did not pass under the contract, & 
the purchaser was bound to take a conveyance 
of the manor without the advowson. 

Semble: if the contract had been between 
subject & subject, the advowson would have 

assed ; although, at the time of the contract, 
it was not known by either party to be appendant 
to the manor, & therefore the sale of it was not 
in their contemplation.—A.-G. v. SITWELL (1835), 
axe & O. Ex. 559; 5 L. J. Ex. Eg. 86; 160 BE. R. 
Annotations :—Mentd. Stoele v. Haddock (1855), 10 Exch. 

643; Wharram v. Wharram (1864), 3 Sw. & Tr. 301. 

See, also, Nos. 69, 70, post. 

51. With all lord’s rights—Valuable rights 
discovered before completion—& not intended to 
be sold—Purchaser not entitled.|—The sale of a 
manor with all the lord’s rights, indefinitely stated, 
will not be held to include valuable rights, which, 
at the time of the sale, the vendor had no con- 
templation of selling, & which were discovered 
only in consequence of the inquiries made by the 
oblast in investigating the title of the vendor.— 

AXENDALE v. SEALE (1855), 19 Beav. 601; 24 
Il. J. Ch. 385; 24 L. T. O. S. 806; 1 Jur. N.S. 
581; 52 E.R. 484. 
sa aig :—Mentd. Bettyes v. Maynard (1882), 46 L. T. 


52. Fine becoming due—Between contract & 
completion—Vendor entitled.|—CuppoNn v. TITE, 
No. 53, post. 

538. Tenants acquiring right to compulsory 
enfranchisement — Before completion — Purchaser 
not entitled to abatement of purchase price.|— 
Pitf., at an auction, became the purchaser & 
entered into a contract for the purchase of a manor 
of which deft. was seised in fee. The deposit 
money was paid & it was agreed that the re der 
of the purc -money should be paid & pltf. be 
let into possession on Feb. 4 next. On Jan. 23, a 
tenant of the manor died, & the vendors thereupon 
admitted a new tenant on the ct. roll before 
Feb. 4, without communicating with the pur- 
chaser. By this admittance the property was for 
the first time brought within the operation of the 
Copyhold Act, 1852 (c. 51), by which the lord may 
be compelled to enfranchise at the instance of the 
tenant. Plitf. insisted, (a) that he was entitled 
to the fines paid on this admittance; (b) that 
having entered into the contract upon the faith 
of certain statements, he ought not now to be 
prejudiced by finding the enfranchisable value of 
the property impaired, & prayed for specific 
performance of the contract, with an abatement 
out of the purchase-money :—Held: (1) the 
vendor & not the purchaser was entitled to the 
fines; (2) the purchaser was not entitled to relief 
on account of calculations of value, founded on 
matters of chance, turning out to be fallacious.— 
CuDDON v. Tire (1858), 1 Giff. 395; 31 L. T. O. 8. 
340; 4 Jur. N. 8. 579; 6 W. R. 606; 65 E. R. 


* 


CoPpyHOLDSs. 


B. The Conveyance. 
(a) What passes. 

See, now, Conveyancing Act, 1881 (c. 41), 
gs. 2 (iv), 6 (8). 

54. Whole manor—On conveyance of moiety 
of manor of A.—With all vendor’s lands in A.]— 
(1) An ancient deed admitted as evidence of the 
extent of a manor. 

(2) On conveyance of a moiety of the manor of 
A. & all vendor's lands in A.:—Held: whole 
DOE, Nee 40; 18 HB. 1127 5 eulcquent pron 

5; Noy, ; . KR. ; 18 pro- 
ceedings, sub nom. EwxrR v. Morn (1610), Lane, 83. 


Annotation :—Generally, Mentd. Storer v. Gordon (1814), 
8 M. & S. 308. 


See, also, No. 80, post. 

55. Reputed manor—Does not pass by fine or 
common recovery—Of ‘‘ manor.’’|—A manor in 
reputation, which is not a manor in truth, will 
not pass by the name of a manor in a fine or com- 
mon recovery, for they shall not be taken by 
intendment ; but it is otherwise in a conveyance ; 
for there the intent of the parties will i: it 
(per CUR.).—MALLET v. MALLET (1599), Cro. Eliz 
624, 707; 78 E.R. 772, 942. 

See, now, Conveyancing Act, 1881, s. 2 (iv). 

56. Passes by conveyance—Of ‘‘ manor.’’| 
—MALLET v. » No. 55, ante. 

57. Land reputed parcel of manor—On con- 
veyance of manor-— With appurtenances.|—A 
common recovery was suffered of a manor with 
its appurtenances :—Held: land reputed ‘to be 
pence of the manor passed by the recovery.— 

N v. THIN (1664), 1 Sid. 190; 82 EH. R. 1050. 

58. —— Passes if formerly parcel of 
manor— Though no longer parcel.|—-LEE v. 
Brown (1676), 2 Mod. Rep. 69; 86 EH. R. 946. 








Annotation :-—Consd. Delacherois v. Delacherois (1864), 4 
New Rep. 501. 
59. —— Lands treated as parcel of manor 





from date of original purchase—Pass.]|—A contract 
was made for the sale of the borough, lordship & 
manor of H., with the rights, royalties, members & 
appurtenances, & all the messuages, lands, tene- 
ments & other hereditaments, & their rights, 
members & appurtenances to the borough, lordship 
& manor belonging, as set forth & described in 
a@ particular referred to in the contract. The 
vendors derived their title under a conveyance 
in 1809, by the general description of the borough, 
lordship & manor of H., with all & singular the 
rights, members & appurtenances thereunto belong- 
ing or appertaining, with a reference to pictepe 
deeds, containing the same description, throug 

which the title was traced, in the same general 
manner, to 1744. The purchaser objected that 
the identity of the several lands mentioned in the 
particular as forming part of the manor, was not 
made out, & it appeared that some of them had 
been purchased since 1744, &, therefore, could 
not pass under the ancient & general description. 
The vendors thereupon produced abstracts of the 
title to such lands, & showed by stewards’ books, 
that the lands, ever since they had been purchased, 
had been annexed to & treated as part of the 
manor; & contended that they p under the 
gencral words appe i or belonging, in the 
conveyance of 1809. To obviate the difficulty 
they also obtained a confirmation of that con- 
veyance, with a declaration that the lands in 
bgt were intended to be passed by it, under 
the gencral words. . Exceptions were taken to 
the master’s report of a good title :—Held: these 
must be overruled on the ground of the deed of 
confirmation, but specific performance would not 
be decreed unless deed were delivered to the 


Part 1.—Tux Manor. 


urchascr.—TOWNSEND v. CHAMPERNOWN (1827), 

Y. & J. 588 ; 148 EB. R. 784, ka 

60. Particular tenement—-Soll does not pass— 
On conveyance of all lands & hereditaments— 
Defined as rent & services issuing out of tenement.] 
—CASTLE v. Hopss (1625), Oro. Oar. 21; 79 E. R. 


628. 
Annotation :-—Reld. Lodge v. Jennings (temp. 1714-27), 
Gilb. Ch. 255. 


61. —— Sale by particular—Tenement omitted 
from particular—Does not pass on conveyance of 
manor & all parcels.|—TAYLOR v. BEVERSHAM 
(1674), 2 Cas. in Ch. 194; 22 E. R. 908; sub nom. 
BEVERSHAM’S CASH, 2 Vent. 345. 

62. Not by grant of reputed manor.]—A 
grant of a nonuen manor will not pass a freehold 
interest in the waste within the ambit of the 
manor nor in any specific tenement of the grantor. 
—-DoE d. CLAYTON v. WILLIAMS (1843), 11 M. & W. 
803; 12 L. J. Ex. 429; 11. T. O. 8S. 316; 152 
-E. R. 1029. 

63. Leaseholds—On feoffment—Not unless pos- 
session shown—Special attornment presumed.] 
POTTINGER v. CORNEY (1675), 3 Keb. 456; 84 
li. R. 820. 

See, also, No. 66, post. 

64. Freehold interest in waste—Within ambit 
of manor—By grant of reputed manor.]—Dor d. 
OLAYTON v. WILLIAMS, No. 62, ante. 

65. Rentcharge—As parcel of manor—Without 
general words.|—ANON., No. 8, anile. 

66. Right to services—On feoffment—Express 
attornment necessary.|—(1) On the sale of a 
manor a tenant had not attorned to the purchaser : 
—Held: by the feoffment of the manor the services 
did not pass without an express attornment. 

(2) Qu. : whether the purchaser could demand 
a heriot.—FERRERS v. WIGNAL (1595), Cro. Bliz. 
400; 78 E. R. 645. 

See, also, No. 63, ante. 

67. Right to fine on part admittance—Does not 
pass——When time for payment of fine postponed.|/— 
A manor had been sold by deft. to pltf., & the 
payment of the purchase-money was postponed, 
at pitf.’s request, to July 24, but interest was to 
be calculated & payable thereon from June 24. 
The deed of conveyance was executed on Sept. 8 
following. Nearly two years prior to June 24 W. 
had become entitled to admittance as tenant to 
certain copyhold tenements, part of the manor, 
but, at the request of the tenant, no admittance 
took place until July, but the fine, the amount of 
which was sought to be recovered in the present 
action, was not paid to deft. until Dec. 8, following, 
after the conveyance was executed & possession 
delivered to pltf.:—Held: pltf. was not entitled 
to recover because the fine was payable at the time 
the tenant became entitled to admittance, which 
was long before June 24, & a fine could not be 
considered to fall within the meaning of the con- 
ditions of sale that on the completion of the 
purchase, the purchaser should be entitled to the 
rents & profits of such parts of the land as were 
let.— HARDWICKE (EARL) v. SANDYS (LORD) (1844), 
12M. & W. 761; 18 L. J. Ex. 283; 8L. T. 0.8. 
60; 152 BE. R. 1406. 

Annotation :—Refd. Cuddon v. Tite (1858), 1 Giff. 395. 

68. Unascertained & undefined rights- -On 
conveyance of manor—With general words— 
Though not in contemplation of parties.|—A.-G. v. 
Ewhime Hosprrar, No. 213, post. 

69. Advowson—Appendant to manor—Does 
not pass—Without eral words.]—HiIGains v. 
GRANT (1588), Oro. Eliz. 18; 78 EB. R. 284. 
Annotation :-—. Arundell v. Meade (1621), Palm. 267. 


70.——- —— —— if previously granted to 
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charity -— Though grant defective.| — EMANUEL 
QOOLLHGR, CAMBRIDGE (Master & FELLOWS) »v. 
Evans (1626), 1 Rep. Ch. 18; 21 BH. RB. 494. 

Whether advowson appendant to manor, sec 
No. 50, ante. 

71. Passes on feoffment—Though general 
words not used.|—GILE’s & NeEwtTon’s CaszE, 
No. 86, post. 


(6) Effect of Reservations. 

72. Of advowson appendant—To manor held of 
Crown—On alienation of manor—Advowson re- 
mains held of Crown.]—If one hold a manor of 
the King to which an advowson is appendant & 
then aliens the manor, saving the advowson yct 
he holds the advowson of the King for the same 
estate as he held before. (per Cun.).—ANoNn. (1500), 
Y. B. 15 Hen. 7, fo. 6, pl. 2. 

Annotation :—Refd. Anon. (1586), Gouldsb. 42. 

78. Of specific parcel—Two parcels of same 
name—Grantor construes grant.|—DLir’s Case 
(1578), 1 Leon. 268; 74 EB. R. 244. 

nnotations :—Refd. Savill v. Betheoll, (1902] 2 Ch. 623. 

Mentd. Forth v. Chapman (1720), 1 P. Wins. 663. 

74. Of right to get minerals—By regrant to 
lord by grantee of manor—Grantee of manor not 
precluded from getting minerals also.|—-M., by 
deed bargained & sold the manor of C., to B. in 
fee, & B. covenanted & granted that M., his heirs 
& assigns might dig for ore in the wastes of C., & 
also dig turf, allom & copperice :— 

Held: (1) a new grant & not a bare covenant ; 
(2) the lord could not divide the interest granted 
to him, by grant to another to dig one part of the 
waste, but B., his heirs & assigns, notwithstanding 
the grant might dig there; (3) the lord might 
demise his interest & the lessee assign to two 
assignees, but that they ought not to work 
severally, but together with one stock & such 
workmen as belonged to the two; (4) a franchise, 
such as waifs or strays, cannot be divided, & if it 
descends to two coparceners no partition can be 
made of it.—MouNtTJoy’s (ORD) CASE (1594), 1 
And. 807; Godb. 17; 123 H. It. 488; sub nom. 
HUNTINGTON (HARL) & MouNTIOYE’s (LORD) 
CasE, 4 Leon. 147; Moore, K. B. 174. 

Annotations :—As to (1) Consd. Cheetham v. Williamson 
;. Doe d. Hanley v. Wood (1819), 

‘ d. 724; hi. vo Trent & Mersey Canal Co. 
(1825), 3 L. J. O. S. K. B. 140; Sutherland v. Heathcote, 
{1892} 1 Ch. 475. Refd. Townshend v. Windham (1750), 
2V. 1. As to (2) Consd. Cheetham v. Williamson 


es. - * 
1804), 4 East, 469; Goodright d. Fowler v. F 
er OR Kast, 552; Doe d. Hani 





orrester 

ey v. Wood (1819), 
Id. 724; R. v. Trent & Mersey Canal Co. (1825), 
. J. O. S. K. B. 140; Sutherland v. Heathcote, [1892] 
Ch. 475. Generally, ad. Low Moor Co. v. Stanley 
oal Co, (1875), 33 L. T. 436. Mentd. amt v. Thomas 
1591), Cro. Hliz. 216 ; Worcester’s Case (1605), 6 Co. Rep. 

a; R. v. Knowles (1693), 12 Mod. Rep. 55; Doe d. 
Bartlett v. Rendle (1814), 3 M. & 8. 99 ; Doe d. Shrewsbury 

v. Wilson (1822), 5 B. & Ald. 363; Delacherois v. Delacherois 

(1864), 4 New Rep. 501; Re Aldams’S, E., [1902] 2 Ch. 46. 

75. Right demisable.}|—MovunrJoy's 
(LORD) Casx, No. 74, ante. 

76. Of wastes—Severs wastes from manor.|— 
(1) By a grant of a manor, with an exception of the 
wastes, they are thereby severed from the manor, 
though the copyholders continue to have a right 
of common thereon by immemorial custom, & after 
a grant of the soil of those wastes to trustees for 
the use of the copyholders in free socage, the lands, 
when inclosed, be freehold, & not copyhold. 

(2) A copyhold cannot be created by operation 
of law, but must have been demised or demisable 
by copy time out Cee a oak. J ODRELL 
yelTs : aa gs a. Lowes v. Davidson (1813), 

2M. & 8. 175. 


77. —— Commoners’ rights not affected.]— 
RevELL v. JODRELL, No. 78, ante. 
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Sect. 6.—Transmiasion of manors: Sub-sect. 2, B. 
Oye oad 8 & 4. Sect. 7: Sub-sect. 1, A. 


78. Of all franchises—Soil of foreshore not 
reserved.|—By lease & release dated in 1773, B., 
lord of the manors of M. & P., bargained & sold 
unto F. & H. all that messuage, tenement, boat- 
house etc., & also all that & those the sea-grounds, 
oyster-layings, shores & fisheries of him B., 
commonly called & known by the name & names 
of M. & P. shores or sea-grounds, with full & free 
liberty to F. & H. & their heirs & assigns for ever 
to fish, dredge & lay oysters thereon, & from 
thence to take & carry away same; which sea- 
grounds, oyster-layings, shores & fisheries, ex- 
tended from the south at low-water mark, to the 
north at high-water mark, & from certain sea- 
grounds on the east to other sea-grounds on the 
west, & all which sea-grounds, oyster-layings, 
shores & fisheries thereby granted, etc., contained 
in the whole by estimation eight hundred acres of 
land covered with water, or thereabouts, as same 
were beaconed, marked & stubbed out. Reserva- 
tion to the grantor, his heirs & assigns, lord of the 
two manors, of all manner of fish-royal, & all 
wrecks of the sea, flotsam, jetsam & lagan within 
the manors, & all manner of franchise, & by the 
tenendum the grantees were to hold the messuage, 
tenement & boathouse, sea-grounds, oyster-layings, 
shores or fisheries, hereditaments & premises, 
with the appurtenances, of the grantor, lord of 
the two manors, by such suit of ct., & other ser- 
vices as were or of right ought to be done & per- 
formed by other the freehold tenants of the manors 
seised of estates of inheritance in fee :—Held: by 
this deed the right of soil in the sea-shore passed 
to the grantecs.—ScCRATTON v. Brown (1825), 
4B. & C. 485; 6 Dow. & Ry. K. B. 536; 107 


E. R. 1140. 
Annotations :—Consd. A.-G. ». Hanmor (1858) 27 L. J. Ch. 
837; Mellor v. Walmosley {1905} 2 Ch. 164. Refd. He 

Alston’s Estate (1856), 28 L. T. O. 8S. 337; A.-G. 2. 

Chambers (1859), 4 De G. & J. 55; Hindson v. Ashby, 

[1896] 2 Ch. 1. 

See, gencrally, Sect. 4, sub-sect. 1, ante. 

79. River-bed & fishery—-May be reserved.|— 
The Crown can hold a river-bed throughout a 
manor & the fishery in the river flowing over same, 
as parcel of the manor, & may grant the manor 
with the river-bed & fishery to a subject, & the 
subject may grant the banks of the river with 
reservation of the river-bed & fishery.—DEVON- 
SHIRE (DUKE) v. PATTINSON (1887), 20 Q. B. D 
263; 57 L. J. Q. B. 189; 58 L. T. 392; 52 J. P. 
276; 47. L. R. 164, C. A. 

Annotations :—Consd. Pryor v. Petre, [1894] 2 Ch. 11. Refd. 
> v. 


Tilbury v. Silva (1890), 45 Ch. D. 98; Eliot v. Bristol 
Corpn. (1895), 72 L. T. 752; Stimpson v. Godmanchester 


ca (1895), 65 L. J. Ch. 154; Ecroyd v. Coulthard, 
(1897] 2 Ch. 554. 
_ Reservation of courts.|/—See Nos. 297, 298, 
8300, 301, post. 


Effect of omission of particular tenement—-On 
sale of manor by particular.|—-See No. 61, ante. 


Sus-secr. 3.—By WILL. 
80. Devise of lands in H.—Passes part of manor 
lying partly in H.—Though manor specifically 
colceiry ia CasE (1590), 2 Leon. 190; 74 


See, also, No. 54, ante. 

81. Devise of manor—Lands escheating to 
lord—Subsequent to will—Pass.|—Bounren  v. 
Cokes (1707), 1 Salk. 237; 91 E. R. 210. 
Annotations :-—Mentd. Gore v. Gore (1733), Kel. W. 254; 


CoPpYHOLDS. 


Hopkins v, Hopkins (1734), Cas. temp. Talb. 44; Ashburn- 
ham v, Bradshaw (1740), West temp. Hard. 605; Carte 
Gite), BY b, 28; Taylor d. Atkyns v. Horde 


--]—DELACHEROIS V. 


©. Carte 
(1757), 1 
DELACHEROIS, No. 1, ante. 

83. ——— Copyholds of manor purchased by 
testator—-Subsequent to will—Included notwith- 
standing subsequent demise from year to hag 
ROE D. HALE v. WEGG (1796), 6 Term Rep. 708 ; 
101 E. R. 784. 


Annotation :—Consd. Delacherois v. Delacherols (180f*«,;, 
11 H. L. Cas. 62. 


84. ——— Passes copyhold land allotted to 
lord under inclosure Act.|—-The manor of W. was 
by settlement vested in trustees upon such trusts 
as B. a married woman should by will appoint: 
before any will was made a piece of copyhold land 
was under an inclosure Act allotted to the trustees 
of the settlement as lords of the manor & in com- 
pensation of their interest in the soil of the manor : 
under same Act two copyhold allotments were' 
made to two other persons in respect of copyhold 
interests. The trustees of the settlement, in 
exercise of a power vested in them, bought these 
two allotments & held them upon same trusts 
as the manor: afterwards in 1807 B. made her 
will devising the manor to the father of pltf. for 
life, with remainder to his first son in tail, with 
remainder to his second son, pltf., & devising the 
residue of her property to trustees on trust to 
sell. B. died in 1813, & the copyhold allotment 
made to the trustees of the settlement & the two 
allotments purchased by them were then treated 
by the trustees of the will as part of the residue, 
& in 1814 were sold to a person from whom deft. 
subsequently purchased. FPitf., while an infant, 
became entitled in 1831 by the deaths of his father 
& elder brother to the manor under the devise ; 
he attained twenty-one in 1849, & soon afterwards 
filed a bill claiming the three allotments as part 
of the manor :—Held: as to each allotment there 
had been an extinguishment of the copyhold in 
the manor, & they all passed to pltf. under the 
devise of the manor. 

As a general principle the devise of a manor 
will carry everything which, originally having 
been copyhold of the manor, has, after the devise 
& before the death of testator ceased to be copy- 
hold only by reason of its having been surrendered 
to the lord to his own use (Lord CHELMSFORD, C.).— 
Hicks v. SALLITT (1854), 3 De G. M. & G. 782; 2 
Eq. Rep. 818; 23 L. J. Ch. 571; 22 L. T. O. S. 
322; 18 Jur. 915; 2 W. R. 173; 43 E. R. 307, 
L.G. & L.JJ. 

Annotations :—Mentd. Schroder v. Schroder (1854), Kay, he 


Hope v. Liddell, Liddell ». Norton (1855), 21 Beav. 183 ; 
$0), 22 Beav. 452; Hicks 


. Wil 5 
Hastings (1857), 3 K. & J. 701; Penny »v. Allen (1857), 
7 DeG.M. & G.409; Howard v. Shrewsbury (1874), L. R. 17 
Hq. 318 ; Hickman v, Upaall (1876), ¢ Ch, D. 144; Thomson 
v. Eastwood (1877), 2 ADP: as. 215; Re Rayner, Rayner 
v. Rayner, [1904] 1 Ch. 176. 

85. Lands formerly parcel of manor— 
Repurchased by testator—Subsequent to will—Do 
not pass.|—DELACHEROIS v. DELACHEROIS, No. 
1, ante. 

See, gencrally, WILLS. 





Sus-secr. 4.—By DEALINGS WITH OTHER LANDS. 

86. Lands, tenements & hereditaments—In D. 
—Manor of G. & G. grange in D.—Manor does not 
pass.]|—(1) The Queen being seised of the manor 
of G. & of the grange called G. in D., granted all 
her lands, tenements & hereditaments in D. :-—~ 
Held: the manor did not paas. 


Part I.—THEe Manor. 


(2) An advowson passes by feoffment of the 
manor without deed, without the words cum 
pertinentiis, for it is parcel of the manor.— 
and NeEwTon’s CASE (1586), Godb. 1386; 78 


87. ——- Conveyance of—-Will pass nominal 
manor.]——-Nornris v. LE NEVE (1744), 3 Atk. 82; 
26 H. RK. 850, L. C. 

88. ——— Of which vendor seised or entitled for 


estate of inheritance—Manor omitted by implication 
in earlier description in mortgage—Does not pass.|— 
B. being possessed of the K. estate & the manor of 
H., both in the county of N., mortgaged to G. the 
K. estate by particular description, & all other 
hereditaments, lands & premises comprised in a 
previous mtge. of the K. estate, & all other lands, 
tenements & hereditaments in the county of N., 
whereof B. was seised or entitled for an estate of 
inheritance :—Held: the manor of E., which 
included copyhold property & manorial rights, & 
was property of a different description from that 
already conveyed, was not comprised in the mtge. 
under the general words of conveyance.—ROOKE 
v. KENSINGTON (LORD) (1856), 2 K. & J. 7538; 25 
J. J. Ch. 795 ; 28 L. T. O. 8S. 62; 2 Jur. N.S. 755; 
4 W. R. 829; 69 BE. R. 986. 
Annotations :-—Refd. Crompton v. Jarratt (1885), 30 Ch. D. 
298; Harly v. Rathbone (1888), 57 L.J. Ch. 652; Barra- 
clough v. Brown, [1897] A. C. 615. Mentd. Solla v. Sells 
A LBEO), 29 L. J. Ch. 600; Jenner v. Jenner (1866), 
. R. 1 Eq. 361; Neam_ v. Moorsom (1866), 36 L. J. Ch. 
274; Cox v. Barker, Barker v. Cox (1876), 3 Ch. D. 
359; Clark v. Girdwood (1877), 7 Ch. D. 93; Danby 
v. Coutts (1885), 29 Ch. D. 500; Williams v. Pinekney 
(1897), 67 L J. Ch 4; Dyson v. A.-G., [1911] 1 


- B. 410: Guaranty Trust Co. of New York v. Hannay, 
(1915] 2 K. B. 536. 


See, also, Nos. 64, 80, ante. 


Sect. 7.—-DIVISION OF MANORS, 
SUB-SECT. 1.—By GRANT. 


A. In General. 


89. What operates as severance—Grant of 
Specified portion.|—Harnris & JIAirs v. NICHOLS 
(1583), Cro. Eliz. 19; 78 E. R. 285. 

Annotation :—Refd. Doe v. Perratt (1826), 5 B. & C. 48. 

90. With all hereditaments./—A 
manor cannot begin at this day; but if a lord, 
being seised in fee of the manor of A. which extends 
to B. & several other towns, grants all his manor 
of B. in the town of B. with all his hereditaments 
in B. the manor of A. is well divided, & the grantce 
may hold a ct. leet in B.—Mornis v. Smite & 
PAGET (1585), Cro. Eliz. 88; 78 BK. R. 303. 

——— Devise by will.|—See No. 80, ante. 
91.———_ -—— Demesne lands—Treated as 
distinct property.J—DELACHEROIS v. DELACHEROIS, 
No. 1, ante. 

92. Presumption of former severance—Proof 
of payment of rent for many years—To lord of one 
manor—In respect of tenement held of another 
manor.|—Lord of the manor of A. brought a bill 
for a rent of 8s. pene out of a copyhold, held 
of the manor of B. & though it appeared by the 
rolls of the manor of B. that the copyhold was held 
of the manor of B. at the rent of 88.; & though 
it was admitted by Bae that the copyhold was 
held of the manor of B. & he had no other evidence 
of his title to the rent, but that it had been paid 
him near twenty years :—Held: (1) pltf. was 
entitled to the arrears & growing rent; (2) after 
& payment of twenty years a t of the freehold 
of the copyhold from the lord of the manor of B. 
should be presumed; (8) by the rules of law in 
cases of incroachnient of rent, if the tenant made 

J.—VOL. XIIt. 
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but one payment of more than is due, he should 
never go back from it.—STeEwarRD v. BRIDGER 
(1705), 2 Vern. 516; 23 E. R. 930. 

Annotations :—~.As to (2) Red. Searle v, Cooke (1890), 43 
Ch. 2 pA oenerany Mentd. Ex p. M’Dowal (1859), 5 


B. Effect of Severance. 


98. Severance of demesnes, copyholds & 
services—Does not create new manor.|—-BRIGHT 
v. Forts (1595), Cro. Eliz. 442; 78 E. R. 683. 


Annotation auc d. Roberta v. Whitaker (1834), 3 


Nev. & M. K. B. 

94, Copyhold tenure not destroyed—Severed 
portion having only one tenant—Helir on death of 
tenant entitled— Without admittance.|—A. was 
lord of a manor of which B. held Blackacre by 
copy of ct. roll in fee according to the custom. 
A. made a feoffment of Blackacre to astranger. B. 
died. The point was whether the customary 
interest was determined against the heir of B., for 
it was moved that because the feoffee had not any 
ct. the heir of B. could not be admitted, nor the 
death of his ancestor presented, because but one 
copyholder :—Held: (1) the copy should bind the 
feoffee ; (2) the ceremony of admittance was not 
necessary, but the lord had lost his advantages of 
fines, heriots, etc.—BrLtL & LANGLEY’s CASH 
(1587), 4 Leon. 230; 74 E. R. 839. 


Annotation :—As to (1) Consd. Phillips v. Ball (1859), 6 
C. B. N.S. 811. 


See, also, Nos. 113-116, post. 

9 Grantee may hold customary courts.] 
—(1) If the lord of a manor grants the inheritance 
of all the copyholds within his manor whereby 
they are severed, yet the custom remains, & the 
grantee shall hold customary cts., take surrenders, 
make & grant by copy. 

(2) A lord may make admittances or grants at 
any place out of the manor, but the steward 
cannot do so at any ct. held off the manor, 

(3) Although it is not a manor in law because 
it wants for tenants, yet as to the copyhold 
tenants the feoffee or grantee has such a manor 
that he may hold a ct. to make admittances & 
grants of the copyhold tenements. 

(4) Every manor which consists of freehold & 
copyhold tenements comprchends in itself in 
effect two cts., one which 1s commonly called the 
ct. baron, the ct. of freeholders, & in this ct. the 
suitors, the free tenants, are judges; the other is 
for the copyholders, & as to that the lord or the 
steward of the manor is judge. 

(5) The lessee of a copyholder for one year may 
Maintain ejectment, such term being warranted 
by the general custom of the realm.—MELWICH 
v. Loutrer (1588), 4 Co. Rep. 26 a; Cro. Eliz. 102 ; 
76 KE. R. 935. 





to (1) Refd. Thorne v. Tyler (1641), 
ad. Bright v. Forth (1595), 
Refd. Doe v. Whitaker (1833), 5 B. & Ad. 


) . Rep. 
Whitaker (1833), 3 Nev. : 


Com. 661, 

96. —— Tenant cannot devise—Can alien only 
by decree in Chancery.]—(i) A copyhold is not 
destroyed by severance of the inheritance of the 
copyhold from the manor; (2) but after such 
severance the copyholder cannot devise, for the 
grantee cannot take a surrender nor can the 
copyholder alien otherwise than by decree in 
Ch., by which the interest in the land is not bound, 
but the person only. ; 

(8) The copyholder shall pay his rent, & all 
such services to the grantee which are due without 
keeping a ct., though suit of ct. & fines for aliena- 
tion & admittance are gone, & the grantee shall 

ve) 
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Sect. 7.—Division of manors: Sub-sect. a is Pai 
éecis. 2 & 8. ect. 8: Sub-sects. 1 & 2 
9,10 &11: Sub-sect. 1.] 


take advantage of all those things which were 
forfeitures before, as the making a feoffment, 
waste, etc.—MURREL v. SMITH Gene 4 Co. Rep. 
24 b; Cro. Eliz. 252; 76 EH. R. 9 


Annotations Tira to 9, (3) _ Bweyne's Case 
Co, Rep. 63 9. Generally oe 8. Taylor esp 


97. ——— Teast liable to all services—Except 
sult of court—& fines on alienation & admittance.] 
—MURREL v. SmitH, No. 96, ante. 

98. whether a 
recovery of the fee, suffered in the ct. baron by a 
copyholder for life, is a forfeiture. If it is, the 
lord & not the remainderman shall take advantage, 
& hold for the life of the copyholder. 

(2) When the custom of a manor warrants only 
estates for lives, the surrenderee, after admittance, 
is in under the lord. 

(3) If the lord grants the freehold of a copyhold, 
the cop pynolder is attendant on the grantee for all 
things but suit of ct., which is lost.—KERBY’s 
(ALIAS Kimk’s) CASE (1675), 1 Freem. K. B. 192; 
89 E. R. 1363; sub nom. Brrp v. KIRKBY, Cart. 
237; sub nom. KEEN v. KirBy, 1 Mod. Rep. 

; sub nom. KREN v. Kirsy, 2 Mod. Rep. 


Annotation -— == de to (1) Refd. Doo v. Truoman (1831), 1 
99. On sriiaes due by lord—Repair of bridge— 
All alienees severally Hable for whole service.]— 
R. v. BUCKNAL (1702), 7 Mod. Rep. 64, 98; 2 
Ld. Raym. 792, 804; Holt, K. B. 128; 87 E. “ 
1120; sub nom. R. v. BUCCLEUGH (DucHEss), 6 
ype Rep. 150; 1 eae) 858. 
Annotations :—Consd. R. v. Old Malton. (1794), 4 B. & Ald. 
470, n.; Baker v. " Greenhill (1842), 3 i, B. 168; meaner 
& Dittons U. C. v. Marks (oo), 71 
d. Rider », Smilin h (2780), 3, 3 Term 760°: Dove i 
v. Ad. & Hb Abe 391 ; uae °. ‘ution Nettie 
3Ad. & E res v. Barnoldswick (184 3) 4 Q. B. 499; 
Hunter en ce ag 9°" elacherois v. 
Delacherois C864), Mentd. Metcalfe v. 
(1855), 11 Ween? Sore 
100. Lord may recover expense from 
alienees—In proportion to value of lands on a 
Does v. ARDEN (1836), 6 Nev. & M. 4; 
5 L. J. K. B. 158. 
Annotation ‘Menta. Delacherois v. Delacherois (1864), 
4 New Rep. 501. 
Severance of demesne lands from services.]|— 
See Nos. 113-116, post. 
Severance of demesne by grant— Whether reunited 
on escheat or repurchase.|—-See No. 1, ante. 











—, 
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SUB-SECT. 2.—By PARTITION. 

Between ie of demesne 
from services spinal Ba No. 116, Pp 

101. By of partition— etween joint tenants 
or tenants In common.]—A writ of partition by 
joint tenants or tenants in common may demand 
the view of frankpledge together with the manor.— 
Moor & BRowN v. ONSLOW (1599), Cro. Eliz. 759 ; 
78 E.R. 991. 

eo By commission of partition.) — Sparrow 

. Fipnp (1761), Dick. 348; 14 Beav. 156; 21 


nnotations + —-Refd. Banbury. 

153; Cattley v. Arnold (1858), 4 K. & J. 595. 

103. S. P. Lay v. Cox (1772), Dick. 348 ; 
21 E. R. 803. 


Annotations :-—Reld 851), 14 Bea 
Tons Cattloy earmold (1828) he ay, GOB 


104. May be compelied in e | egulty—By tenant in 
common against co-tenant. ANBURY v. Hussey 


. Hussey (1851), 14 Beav. 


CoPpYHOLDS. 


(1851), 14 Beay, es ie a ce rie 17 
asl hig rd caaley «. "Arnold (1888), 4 K, & J. 505. 


See, generally, Bquiry ; PARTITION. 


SuB-sEcT. 8.—By LEASE. 

105. Lease of site, demesnes & whole manor— 
Reserving ancient rent for site & demesnes—& 
separate rent for manor—Good lease of alte & 
demesnes.] — TANFIELD v. Rogmrs & WAaTSsON 
(1504), Gro. Eliz. 8340; 78 BE. R. 689. 

Annotation :—Consd. Orby ©. Mohun (1708), Gilb. Ch. 45. 

106. Lease by lord of parcel of manor for life— 
Subsequent lease of manor to another tenant—Rent 
issues out of entire manor.|—A lord let 20 acres, 
parcel of a manor, for life, & after let the manor 
itself to another rendering rent :—Held: (1) the 
rent issued out of the entire manor ; ©) the heriot 
reserved would go with the reversion.—G LOCESTER 
(Bp.) v. Woon (1628), Win. 46, 57; 124 EB. R. 89, 49. 
Annotation -—Generally, Mentd. Mill v. Hill (1852), 8 

H. L. Cas. 828. 

107. ——— Reserving heriot — Subsequent lease 
of manor to another tenant—Heriot goes with 
pov eson: | OLocesae (Be.) v. Woop, No. 106, 
an 

108. Lease of demesne lands from year to year— 
By owner in fee—Where custom to grant by copy 
for lives—Severs lands leased from manor.|—-A 
custom of a copyhold manor to grant the demesne 
lands by copy for lives is destroyed by the grant 
by the owner in fee of a lease from year to year as 
to such lands, & they will thereby become severed 
from the manor & thenceforth cease to be part 
of the demesne, but such a grant, by a person 
having a limited interest, as by a lord farmer, has 
that ape adlou only during the continuance of his 
estate.—Re LONDON & SOUTH WESTERN RaILway 
Act, 1866, a ag er ak aE?) (1861), 29 Beav. 
311; 31 L 9 W. R. 850; 54 E.R. ; 

109, —— oy dito having Hinited interest— 
Where custom to grant by copy for lives—Severs 
demesne lands only during grantee’s estate./— 
Re Lonpon & SouTH WESTERN Ratiwway Act, 
1856, Haz p. HENLEY (LORD), No. 108, ante. 


Srcr. 8.—DESTRUCTION OF MANORS. 


SUB-sECT. 1.—WHAT OPERATES AS DESTRUCTION. 
11M JYnsufficiency of suitors — One suitor alone 


insufficient — Destroys manor.]—ANON. (1532), 
Bro. N. ©. 65; 78 E. R. 871. 

111. —— —— ——-.]—-Anon., No. 7 

112. ——— Where temporary only — — Suspends 


manor.]|—TONKIN v. CROKER, No. 4, ante. 

See, also, No. 94, ante. 

113. Severance of demesne — From services of 
manor—By lease of manor for lives—Manor suse 
pended during lease.|—-The Prior of B. leased his 

manor of A. to C. for life,rendering rent. Afterwards 
ue riory was dissolved, & the King leased the 
ole manor cum pertinentiis to D. :—Held: (1) 
He lord cannot hold a ct. if such a power be not 
reserved to him upon the lease; (2) the manor 
is in suspense during the lease, for a reversion upon 
an estate for life, & services in possession, eae 
be united to make a manor, but cont if b 
arcel had been leased. cane (temp. 155 1608), 
rey agi Blakeney en abi 
_—- —— By act o y ——- Destro 
manor.|—In replevin on the pleadings the po 
was, M. was seised for her life of the manor of B., 


Part I—Tuas Manor. 


to F. in fee; F. took a husBand, 8. 
one D. levied a fine of all the demeanes 
. & bia heirs, who granted & rendered to D. 

reserving rent, the reversion to S. & F. 
eirs of F. By indentures made before the 
fine, it was that S. & FE. should have free 
ingress & egress to hold the ct. baron, & it was 
averred, that the demesnes with the services from 
the time of the le the fine during the life of 

F.. were known by the name of the manor of B. :— 

Held: the demesnes of the manor of B. being once 

by the act of the party absolutely severed in fee 

simple from the services of the manor, the manor 
was destroyed for ever. 
Where the severance is by act of law a difference 

is taken; for if there are two coparceners of a 

manor & on a partition the demesnes are allotted 

to one & the services to the other, then, although 
there is an absolute severance, yet if the one dies 
without issue & the demesnes descend to her who 
has the services the manor is revived again 
because on the partition they were in by act of law 

& the demesnes & services were united again by 

act of law (per Cur.).—FINcH’s Casm (1606), 6 

Co. Rep. 68a; 77 BEB. RK. 848. 

An —Gonsd. Thin v. Thin (1664), 1 Sid. 190. 
Refd. Loftes v. Barker (1623), Palm. 375; Adeson v. 
Otway (1677), Freem. K. B. 240; . Chester (1696), 

1 Ld. Raym. 292; Ford ». Grey (1703), 6 Mod. Rep. 44; 

Lynne Hogi Corpn, Case (1812), 10-Oor Rep. 180 a7 

eld dex), Hob. 254; Anon. (1641), 
; man v. Maplesden (1662), O. Bridg. 
Dixon v. Harrison (1670), Vaugh. 36; Witherhead 


; r, Jo. ce v 
Buokeridge (1718), 1 Stra. 106; Birch v 
1 Term P. ; A.-G, to ce of Wales v. i be 
(1811), Wight. 167; Hewson v, Shelley, (1914] 2 Ch. 13. 
By act of law—Portions severed 
may be reunited.]—Finon’s Casz, No. 114, ante. 
116. ———- -——— By division between coparceners 
—Manor may be revived—On descent of demesne 
to surviving coparcener.}—Where there are two 
coparceners of a manor to which an advowson is 
appendant, & the whole demesnes are allotted to 
one & the services to another, the manor is de- 
stroyed & the advowson becomes in 3; but if 
one die without issue so that the demesnes descend 
to him who hath the services, the manor is revived 
& the advowson becomes appendant again.— 
REYNOLDS v. BLAKE (1697), 3 Salk. 25, 40; 91 
Zinnia Mead Boe Lamplugh (1702), 2 
oo ° t2) 'e > 
Ld. Raym. 798" 7 ae os : 


Sus-sEcr. 2.—EFFECT OF DESTRUCTION. 

117. Customs & services—Of customary manor 
held by copy—Lord entitled to—On forfeiture.|~— 
Nevit’s OasE, No. 6, ante. 

118. Advowson appendant—-Becomes in gross— 
On destruction of manor—By severance of demesne 
& po — REYNOLDS v. BLAKE, No. 116, 
ante. 

119. Right of lord to appoint sexton — Not 
destroyed—On destruction of manor—For lack of 
pesnels tenants.] —SoOANE v. JRELAND, No. 14, 
ante. 

See, also, ECCLESIASTICAL LAW. 


Sect. 9.—CROWN MANORS. 

120. Crown manor—Sovereign is lord—~ Not 
Commissioners of Woods & Forests./—R. v. 
PowE.y (1841), 1 Q. B. 852; 4 Per. & Dav. 719; 
113 BE, R, 1166; eub nom. R. v. RicHMOND 
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Manor ov), Arn. & H. 290; 

rede Q. B. og ged poret or - a 
"Coma. (1848), 17 L. J. Q. 3 Sh Re nes RY, i R. 
Comrs, (1884), 12 Q. B. D. 461. Mentd. London Garpn. 
o. R. (1848) 13 Q. B. 80; Chabot v. Morpeth as 0), 
19 i. 2. 9. B. sti ; KR. v. Lambourn Valley Ry. (1888), 


manors in Duchy of Cornwall.|—-See No. 266, 
post. 

Crown grants.|—-See Sect. 6, sub-sect. 1, ante 
See, generally, CONSTITUTIONAL LAW. 


Sect. 10.—SUBINFEUDATION OF MANORS. 

121. Proof of—Payment of annual sum— By 
lord — Insufficient.] — ANGLESEY (MARQUIS) v. 
HATHERTON (LORD), No. 261, past. 

123. Statute Quia Emptores—Applied to manors 
held by knight service— Or in capite.|—By a 
charter in 1208 a manor was gran ¥ 
John to a tenant to be held of the King by 
knights’ service, & was confirmed by letters 
patent of James I. in 1607. In 1887 the then lord 
of the manor enfranchised the lands held hy a 
tenant of the manor to such tenant to be held by 
him of the lord of the manor in free & common 
socage & by such suit of ct. as had been usual & 
accustomed for or in respect of the same, In 
1910 the successor in title of the enfranchised 
tenant died a bachelor, intestate, & a bastard. 
The lord claimed the lands as an escheat & sold 
them to a purchaser. The Crown claimed that 
the lord had no power to subinfeudate in 1837, & 
that the lands had escheated to the Crown as 
Lord Paramount. By an inquisition held in May 
1921, the jurors found that the lands had devolved 
upon His Majesty as an escheat by virtue of his 
prerogative Royal. The purchaser presented a 
petition to traverse the inquisition :—Held: (1) 
after the passing of above Act the tenants of the 
Crown in capile or ut de corona were equally with 
other persons deprived of the power to sub- 
infeudate, &, after 12 Car. 2, c. 24, held their 
manors in free & common socage; (2) stat. De 
Prerogativa Regis, commonly dated 17 Edw. 2, 
was in fact enacted in the early years of Edward I. 
before the passing of Quia Emptores; (3) the lord 
had no right to subinfeudate in 1837, & the landa 
had escheated to the Crown.—Re HoLipay, [1922] 
2 Ch. 698; 127 L. T. 585; 38 T. L. R. 709. 


Sror. 11.—THE LORD OF THE MANOR. 
SUB-SECT. 1.—RIGHTS. 

123. Beerhouse held by copy of manor—Subject 
to fine on admittance—. entitled to share in 
compensation under Licensing Act, 1904 (c. 28).]— 
The freehold in all the copyhold lands in a manor 
was vested in applts., who were entitled to all the 
usual manorial righte, including a fine an the ad- 
mittance of a tenant. A beerhouse was situate 
on copyhold land within the manor of which 
resps. were copyhold tenants hol same by 
copy of ct. roll. ore were registered as owners 
of the beerhouse. e renewal of the lHcence of 
the beerhouse having been refused :—Held: 
applta. were persons interested in the licensed 
p as owners, & were entitled to share in 
the compensation money awarded by a committee 
of quarter sessions under Licensing Act, 1904.— 
ECOLESIASTICAL CoMRS. FOR ENGLAND ¥v. PAGE, 
1911) 2 K. B. 946; 80 L. J. K. B. 1846; 105 

. T, 827; 75 J.P 648, D. 0. - 
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Sect. 11.—The lord of the manor: Sub-sects. 1 & 2. 
Part II. Sect. 1: Sub-sects. 1 & 2, A. & B.] 


Admittance of tenants.|—See Nos. 1052, 1495, 
1685, post. 

Appointment of steward.]—Sce Part VI., Sect. 1, 
sub-sect. 2, post, 

Approvement of waste.|—See Commons & Riauts 
oF Common, Vol. XI., pp. 438, 44. 

Certum laetae.|—Sce Part XI., Sect. 7, post. 

Compensation on enfranchisement.|—See Part 
XX., Sect. 2, post. 

Custody of court rolls.]—See Part V., Sect. 1, 
sub-sect. 1, post. 

Escheat.]—Sce Part XIX., Sect. 1, sub-sect. 3, 


post. 
Fealty.]|—See Part XI., Sect. 6, post. 
Fines.|—See Part XI., Sect. 1, post. 
Franchises.]—-See Part II., Sect. 1, post. 
Free warren.|)—-See Commons & RicHtTs oF 
Common, Vol. XI., p. 26. 
Guardianship of infant or lunatic tenants.]— 
See Part IX., Sect. 10, post. 
Heriots.]— See Part XI., Sect. 2, post. 
eee minerals, etc.]—See Part X., Sect. 1, 
ost. 
Quit rents.|—See Part XI., Sect. 4, post. 
Rellefs.|—See Part XI., Sect. 3, post. 
Services.]|—See, generally, Part XI., post. 
Sporting rights.|—See Part X., Sect. 3, post. 
Suit of court.|—See Part XI., Sect. 5, post. 
Trees & timber.|~-See Part X., Sect. 2, post. 
To charge tenants’ estates..—See Part VIL, 
Sect. 4, sub-sect. 4, post. 
To hold courts—Court baron.]—Sce Part IV., 
Sect. 1, sub-sect. 2, post. 
——— Customary court.]— See Part IV., Sect. 2, 
sub-sect. 1, post. 
Court leet.|—See Part IV., Sect. 3, sub- 
sect. 2, post. 





Sus-sEct. 2.—REMEDIEs. 


124. May be concurrent—With tenant’s remedy 
—Trespass to tenement.J|—One of the tenants 
who held at will of the manor of B. in which R., 
B. & M. were enfeoffed brought an action of 
trespass for trees cut down against defts., who 
pleaded not guilty. Defts. contended that as 
the tenant was not tenant of a freehold, but tenant 
at will by the custom of the manor, he could not 
recover damages for the freehold of another, as 
the tenant of the freehold could by another action 
also recover damages :—Held : pltf. might recover 
Cer bee ANON: (1401), Y. B. 2 Hen. 4, fo. 12, 
pl. 49. 


Annotations :—Consd. B ‘8 C 15681), ; . 
Btn a aie ape te OD 
Jefferson (1683), 3 Lev. 1307 "424 Jefferson v. 

‘ ae: noe ems Bs injunction—Lord con- 
ned to legal remedy.|— DENCH v. BAMPTON (1799 

4 Ves. 700; 81 E. It. 362, L. ©. eee 
nnotations :— .P tt v. 
6323. Blackmore’. White, [190) 1° 8. 
Doe d. Grubb v, Burlington (1833), 5 B. & Ad. 
126.-———-_ By 

Morne (et), 3 eo ures 36 E. R. 258, L. C. 

ations -—Cons . F 
293. Refd. Parrott o. Palmer (1834) 3 Wty ee éser 
~—— Forfelture.|—See Part XIX., Sect. 1, sub- 
sect. 2, post. 


My. & K, 
293. Refd. 
507 


injunction. — RICHARDS  v. 


CoPpyHOLDs. 


127. Ejectment— Though against ons 
coming in under last tenant.|—(1) Land being 
proved to be copyhold, the lord is entitled to main- 
tain ejectment for the possession, even against 
those who came in under the last tenant; unless 
they show a right to the possession by a con- 
tinuance of the tenancy, according to the custom 
of the manor. No demand of possession is neces- 
sary in such a case before bringing the ejectment. 

(2) A tenant of copyholds held for lives, & it 
was proved that certain persons occupied the 
premises after that tenant :—Held: it must be 

resumed that they held under the title of that 

nant, so that the possession was. not adverse 
until the dropping of the lives & Stat. Limitations 
did not begin to run until that date, & the lord, 
bringing ejectment within twenty years, was 
entitled to recover-—DEN d. SovuTHWOOD v. 
BLAKE (1827), 6 L. J. O. S. K. B. 141. 

128. By action—For dilapidations—-Though cus- 
tomary remedy by presentment, fine & forfeiture.|— 
Testatrix of defts. was admitted tenant for life 
of certain copyhold tenements of a manor. By 
the custom of the manor the tenants were bound 
to repair their tenements, & the only mode in 
which that obligation had been enforced was by 
presentment, fine & forfeiture. Upon the death 
of testatrix the premises were found to be out of 
repair. More than six months after defts., as her 
exors., had taken upon themselves the administra- 
tion of her effects, the lord brought an action against 
them for dilapidations :—Held: (1) testatrix, by 
accepting the tenancy according to the custom of 
the manor, impliedly contracted to discharge the 
customary obligation to repair ; (2) for the breach 
of her implied contract the lord was not confined 
to his customary remedy by presentment, fine & 
forfeiture, but had a remedy by action.—BLack- 
MORE v. WHITE, [1899] 1 Q. B. 298; 68 L. J. Q. B. 
180; 80L. T. 79; 47 W. R. 448. 

Annotations :—Distd. Galbraith ». Poynton, [1905] 2 K. B. 

258. Mentd. Re G., [1899] 1 Ch. 719, 

For fines.|—See Part XI., Sect. 1, sub-sect. 
9, B., post. 

Amercement—For failure to perform suit of 
court.|—See Part XI., Sect. 5, sub-sect. 4, B., post. 

Distress—For fealty.]|—See Part X1., Sect. 6, sub- 
sect. 1, post. 

—— For heriot.|—See Part XI., Sect. 2, sub- 
sect. 2, B., post. 

For rents.|—See Part XI., Sect. 4, sub- 
sect. 2, post. 

Forfeiture—For alienation of freehold.|] — See 

art X1X., Sect. 1, sub-sect. 2, B. (a), post. 

—— Crime.|—See Part XIX., Sect. 1, sub-sect. 
2, B. (hk), post. 

—— Failure to take admittance.|—See Part 
XIX., Sect. 1, sub-sect. 2, B. (9), post. 

——— For lease unwarranted by custom.|—Scee 
Part XIX., Sect. 1, sub-sect. 2, B. (b), post. 

For non-payment of fine.|——See Part XIX., 
Sect. 1, sub-sect. 2, B. (d), post. 
For refusal of rent.|—See Part XIX., 
Sect. 1, sub-sect. 2, B. (e), post. 

—— For refusal of services.]—See Part XIX., 
Sect. 1, sub-sect. 2, B. (f), post. 

—— For waste.|—See Part XIX., Sect. 1, sub- 
sect. 2, B. (c), post. 

Seizure—Of heriot.]—-See Part XI., Sect. 2, 
gub-sect. 2, B., post. 

Selzure quousque.|—-See Part XII., Sect. 7, post. 
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Part I1—Franchises and other Rights appendant to Manors. 


Sect. 1.—FRANCHISES. 
SuB-sEcT. 1.—IN GENERAL. 


129. Not divisible—On descent to coparceners.] 
~—MountTsJoy’s (LORD) OASE, No. 74, ante. 

130. Merger—On manor revesting in Crown— 
Not where franchise created by Crown.]—(1) When 
the King grants any privileges, liberties, franchises, 
etc. which were privileges, liberties, or franchises, 
in his own hands, as parcel of the flowers of his 
crown, as bona & catalla felonum, fugitivorum, 
utlagatorum, etc. bona & catalla waviate, extrabur’, 
deodanda, wreccum maris, etc. within such posses- 
sions, there, if they come again to the King they 
are merged in the crown, & he has them again 
in jure corone: & if the wreck, or goods waifed, 
estrays, etc. were appendant before to possession, 
now the appendancy is extinct, & the King is 
seised of them in jure corona. 

(2) When a privilege, liberty, franchise, or 
urisdiction was at the beginning crected & created 
y the King, & was not any such flower before in 
the garland of the crown, there, by the accession 
of them again to the crown they are not extinct, 
nor the appendancy of them severed from the 
possession; as if a fair, market, hundred, leet, 
park, warren, et similia, are appendants to manors, 
or in gross, & afterwards they come back to the 
King, they remain as they were before in esse not 
merged in the Crown, for they were at first created 
& newly erected by the King, & were not in esse 
before, & time & usage has made them appendant. 
—STRATA MERCELLA (ABBOT OF) CASE (1591), 
9 Co. Rep. 24a; 77 EH. R. 765. 

Annotations :—As to (1) Refd. Wiggon v. Branthwait (1698), 
1 Ld. Raym. 473; R. v. Capper, Re Bowler (1817), 5 
Price, 217. Aa to (2) Apid. Northumberland v. Houghton 

1870), L. R. 6 Exch. 127. © 


onsd. A.-G. v. Horner, [1913] 
2 Ch. 140. Generally, Consd. A.-G. v. British Museum, 
1903] 2 Ch. 598. t 


d. Whistler's Case (1613), 10 Co. 
ep. 63 a; Colchester Corpn. v. Brooke (1845), 7 Q. B. 
339; Saltash ead le v. Goodman (1880), 5 C. P. D. 431; 
Newcastle v. Worksop U. C., [1902] 2 Ch. 145. Mentd. 
Orde v. Moreton (1610), 1 Bulst. 129; Wale v. Hill (1611), 

1 Bulst. 149; R. v. Maidenhead Corpn. (1620), Palm. 76 ; 

arcy v. Jackson (1622), Palm. 224; Appleton v. 
eres ton (1638), Cro. Car. 516; Holland v. Fisher 

1662), O. Bridg. 181; Ely’s Case (1663), 1 Sid. 103; 

eeston’s Case (1664), 1 Sid. 172; Woodward v. Fox 

(1691), 2 Vent. 267; The Bankers Case (1695), Skin. 601; 

Anon. (1698), 12 Mod. Rep. 224; Orby v. Mohun (1708), 

Frceem. - 291; Anon. (1707), 1 Com. 150; Watson v. 

Quilter (1843), 11 M. & W. 760. 

131. - -]—If liberties created de 
novo by the King come back to the Crown, they 
are not merged; but if they were appendant to 
& manor, the appendancy is extinct on their return 
to the Crown, & the King is seised of them jure 
corone.—HEDDY v. WHEELHOUSH (1597), Cro. 
Eliz. 591; Moore, K. B. 474; 78 E. R. 834. 
Annotations :—Consd. Northumberland v. Houghvon (1870) 

L. R. 5 Exch. 127; Newcastle v. srorkey . C, [1902 

2 Ch. 145. Refd. Stamford Corpn. v. Pawlett (1830), 
1 Cr. & J. 57; Egremont v. Saul (1837), 6 Ad. & El. 924; 
Colchester Corpn. v. Brooke (1845), 7 Q. B. 339; Saltash 
Corpn. »v. Goodman (1880), 5 C. P. D. 431. Mentd. R. v. 
Maidenhead Corpn. (1620), Palm. 76; Northampton 
rR v. Ward (1745), 2 Stra. 1238; R.v. Bell (1816), 5 
M. 8. 221; Lowden v. Hierons (5618), 2 Moore, C. P. 
102; Wright v. Bruister ee 4B. & Ad. 116; Luck- 
wood v. Wood (1841), 6 Q. B. 31; Young v. Thank (1845), 
6L. T. 0. 8.146; Draper v. Sperring (1861), 10 C. B. N. 8. 
113; Great Yarmouth tar v. Groom, Great Yarmouth 
Corpn. v. Daniel (1862), 82 L. J. Ex. 74; Lawrence v. 
Hitch (1868), L. R. 3 Q. B. 521; Penryn Corpu. v. Best 
(1878), 3 Ex. D. 292. 


182. Grant of manor by Crown— With all 
franchise ever held—General words not construed 
strictly.|—General words in the grant of a manor 
are not to be construed against the Crown. Hence, 





rere 





where & manor was granted with “ tot, talia, tanta, 
qualia aliquis alius unquam habwit,” it was not a 
sufficient answer on quo warranto for using certain 
liberties within the manor to show that King 
Henry VIII. had granted the manor to Queen 
Katherine, with these liberties for her life.—R. v, 
WHITE (1617), 3 Bulst. 292; 81 BH. R. 244 
See, also, No. 48, ante. 


SuB-sEcT. 2.—PARTICULAR FRANCHISES, 


A. Waifs. 


133. What are waifs—Stolen goods relinquished 
by felon—Without intention of retaking possession.] 
—If a man steals my goods, & brings them into 
& manor, & there leaves them in his house, or in 
the house of any other, or in the custody of any 
other, or hides them in the ground, or other 
secret place, & afterwards flies, these goods are 
not forfeited, nor shall be waif in law, for waif is 
where the felon in pursuit waives the goods, or 
when the felon for fear of being apprehended, 
thinking that pursuit was made, having them 
with him in his possession flies, & waives the goods, 
in these cases they shall be waived in law: but if 
he has not the goods with him when he flies being 
pursued, or for fear of being apprehended, they 
are not waived nor forfeited, but the owner may 
take them when he will without any fresh suit.— 
FoxuEy’s Case (1601), 5 Co. Rep. 109 a; 77 E. R. 
224; sub nom. Foxiry v. ANNESLEY, Cro. Eliz. 
693 ; Moore, K. B. 572. 
Annotations :—Mentd. Scarle v. Williams (1618), Hob. 288 ; 

Daw v. Swayno (1669), 1 Mod. Rop. 4; R. v. Polwart 

(1841), 1 Q. by. 318. 

134. Before recovery by owner.|— 
Goods waived shall be said those which are stolen, 
& that the felon being pursued, for danger of 
apprehension waives & flics. Now if they are 
seised before the owner comes, the property is 
presently altered out of the owner in the lord, 
although he made fresh suit, if that suit was not 
within the view of the felon always. But they all 
agreed, if the felon dues not fly, but is pa crear 
with the goods, that the owner shall have his 
goods without question. Or if the owner comes 
& challenges the goods before seizure; & after the 
flight of the felon.—-DicKSON’s CASE (1627), 
Het. 64; 124 E. R. 346. 

135. Justification of seizure— Felony must be 
alleged—& waiver of goods by felon.|—To justify 
the seizing of stolen goods, it must be alleged that 
a felony was committed, & that the felon waived 
them.—Davins’ CASE (1598), Oro. Eliz. 611; 78 
E. R. 854. 

See, now, Larceny Act, 1861 (c. 96), s. 100, 
and, generally, CONSTITUTIONAL LAW; CRIMINAL 
Law & PROCEDURE. 


B. Estrays. 


186. What may be—Not the King’s beasts.] — 
(1) The King may grant the privilege of strays to 
the lord of a manor or he may claim it by pre- 
scription which supposcth a grant lost; (2) no 
lord of a manor can take the King’s beasts as 
ahah amine (1370), Y. B. 44 Edw. 3, fo. 19, pl. 14. 

1 Swans.|—A swan may be an estray 
other fowl.—CasE OF SWANS 


meek eal eis a 0. B. N. 8 
Lyster v. Home (1639), Cro. Car. 644: 











& so “cannot any 
(1592), 7 Co. 


214, Mentd. 
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Sect. 1.—Franchises: Sub-sect. 2, B. & C.] 


Davies v. Powell (1738), Willes, 46; Hannam v. Mockett 
1834), « Dow. patty ee. B. E18 3 k. v. Robinson (1859), 


See, also, Nos. 142, 148, 153, post. 
188. Right to—In the Crown—Unless title 
cae by grant—Or prescription.|—ANoN., No. 
9 ante. 
138. —— ——.J]—The lord of 4 
manor did avow on the taking of a gelding as an 
estray within his manor:—Held: an _ estray 
belongs to the King, of common right & no common 
person may have it unless by grant, or by pre- 
scription —HASLEWwoops CasE (1591), Owen, 13; 
ee . R. 864. 














: J—The reason of estray is 
that where none can make title to a thing the 
law gives it to the King, if the owner doth not 
claim it within a year & a day. (a) If the owner 
can make any reasonable proof, as if he show the 
marks it is sufficient & the party suo periculo 
ought to deliver to him the estray. (b) It is not 
sufficient to keep the estray within the manor, but 
it ought to be kept in a place parcel of the manor. 
(c) It ought to be in land in the possession of the 
lord of the manor & not of any other; (d) if they 
do go in the land of the lord of the manor, yet it 
is absurd to maintain that the bailiff might 
delegate his power to another to keep them until 
he be satisfled. It is clear that agreement ought 
to be made with the party for the victual & the 
quantity thereof shall be tried in this ct. if it come 
in question. 

An estray ought not to be wrought. The lord 
ought to proclaim them & in his proclamation 
ought to show of what kind the estray is & ought 
to tell his name, who seized them, & then it ought 
to be kept within the lordship & manor.—TAayYLOR 
Hf JamEs’ OCasE (1607), Godb. 150; 78 E. R. 
Annotation :—Refd. Henly ». Welch (1706), 11 Mod. Rep. 89. 

See, also, No. 150, post. 

141. ——— Lessee of manor for life—Lessee dying 
before expiry of year & day from seizure—Lessee’s 
executor entitled—Not reversioner.|—The lessce 
for life of a manor seized an estray, & died before 
the expiry of a year & a day :—Semble: it would 
belong to the lessee’s exor., not to the reversioner : 
for although the lessee had not absolute property 
during his life, still when the year had ex 
the property would relate back to the time of the 
E. R. 405. 

142. ——— Lessee under lease granted before 
expiry of year & a day from seizure—Entitled.]— 
A man se of a manor to which he had stra 
appendant by prescription, etc. by his baili 
seized an ox as a stray within the manor, & made 

roclamations according to law; & within a year 

a day let the manor with all royalties, libertics, 
etc., & after the year & day passed, did move the 
ct. who should have the estray :—Held: (1) the 
lessee should have it, forasmuch as the property 
of the stray was not altered nor changed before 
the year & a day; (2) the lord of the manor until 
the day & year are past had but the custody so 
that the owner might rehave it always within the 
year & day if he would pay for the meat of it; 
(3) nor can the ox be laboured, or used by the lord 
before the year & day, & therefore he should be 
paid for the meat, unless it were such a beast as 
of necessity ought to be used, as a milch cow, etc. ; 
(4) if one took a stray & within a year & a day it 
strayed out of the manor, the lord ht retake 
it by seizure.—ANON. (1612), 12 Co. Rep. 101; 
77H. R. 1876. 


CoPpyHOLDs. 


143. When right of property accrues—Not till 


expiry of year & day from proclamation 
having been made.}— ANON. (1865), Y. B. 89 
Edw. 3, fo. 8 B. 


Annotation :—Refd. Pleydell v. Gosmoore (1622), Hut. 67. 

144. ——.J—TayLor & Jamus’ CASE, 
No. 140, ante. 

145. Se: ne —ANON., No. 142, ante. 

146. ——- ——.|—The lord of a manor gains 
no property in an estray till the year & day be 

ast, & cannot maintain an action of trespass for 
taking such estray from him in the interim for he 
cannot say quare ovem suam cepit till the year 
expired, but he may maintain a special action upon 
the case for such taking.—BurbgEr v. MATHEWMAN 
(1633), Clay. 107. 

147. —-—- On expiry of period title relates 
back.]—ANON., No. 141, ante. 

, jJ—Held: (1) when a 
beast comes within the manor of another lord, 
this is a trespass, but after the seizure for an estray, 
it is a possession of the estray in the lord, & tho 
beginning of propery: 

(2) The ostray within the year is, as a pledge 
in the custody of the law, till amends be made to 
the lord; (3) for that reason the lord may not 
work him; (4) if the estray go into the manor of 
another lord, & the last lord claims that as an 
estray, the first lord had lost that, but not before 
claim ; (5) he might fetter the colt being fierce, & 
wild, for he is answerable for the trespass & wrong 
which he makes in the land of his neighbours; 
& if he suffer him by negligent keeping to stray 
away & never can be found again the owner may 
have an action for trover & conversion; (6) deft. 
ought to proclaim an estray, if the year be past, 
for by that he gains an absolute property.— 
PLEADAL v. GOSMORE (1623), Win. 66, 124; 124 
Ht ek 104; sub nom. PLEYDELL v. GOSMOORE, 

u e s 

149. ——— On proclamation—Proclamation must 
state nature of estray—& name of taker.|—-TayLon 
& JAMES’ Cass, No. 140, ante. 

1650. —— Must be made at parish church.] 
—A justification in trover as for an estray must 
allege the patent, & that proclamation was made 
at the parish church.—BROWNLOW v. LAMBERT 
(1699), Cro. Eliz. 716; 78 E. R. 950. 

151. —— .|—BURDET v. MATHEWMAN, 
No. 146, ante. 


ie —— ——.]|—HENLY v. WELCH, No. 168, 
ost. 

153. Nature of property before expiry of year & 
a day—-Custody only—Estray cannot be used.|— 
In an action of trespass in respect of a horse deft. 
justified as bailiff for an estray, & that he delivered 
it to pltf. Pltf. replied that deft. before delivery 
had used & worked the horse :—Held: the estray 
could not be worked, for the party had no interest, 
but only custody.—BaGsHaw v. GAWIN (1607), 
ae 119; Yelv. 96; Cro. Jac. 147; 74 EB. Rh. 


Annotations —Reld. L 
3 A 











. Lawton v. Ward (1695), 1 Ld. Raym. 
Vaspor v. Kdwards (1701), 12 Mod. Rep. 658 ; 
Cotton (1751), Park. 112; Dye v. 
Wils. 20; nson v. ocak ey 8 Wils. 278. 


Mentd. Gates ». Ba 1766), 3 . 313; v. 
Rochford (1777), 2 wae” BI 1165; Clark v. Gilbert (1836), 


154. 
Cash, No. 140, anfe. 
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——.]—Taytor & James’ 


‘ Unless of necessity—-Milch 
cow.|—-ANON., No. 142, anle. 
——.|—PLEADAL v. GOSMORE, 











1 0 
No. 148, ante. 
157. ——~- ———- ———.]—Trespaas lies for work- 
ing an estray, although the original taking be 
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admitted to be lawful.—OxiLey v. Watrs (1785), 
1 Term Rep. 12; 99 H.R. 944. 

158. ——— Must be kept in lord’s possession— 
In a place parcel of the manor—Custody cannot be 
delegated.|——Taytor & Jamus’ Case, No. 140, ante. 

159. ——— Duty to keep safe—Colt may be 
fettered.]~—-PLEADAL v. GosMoRK, No. 148, anfe. 

160. ———._ Includes right to retake—Straying 
from manor.}—ANON., No. 142, ante. 

1. ——— ——— ——~ Unless seized as an estray 
by lord of another manor.]—PLEADAL v. GosMORE, 
No. 148, ante. 

162, —— Cannot maintain trespass—For re- 
taking—May maintain action on case.|—-BURDET 
v, MATHEWMAN, No. 146, ante. 

163. Right of owner to reclaim—Within year 
& day—-On payment for keep.|—TayLor & JAMES’ 
Oasx, No. 140, ante. 

16 '° ——.]—ANON., No. 142, ante. 

165. ——- ——— On tender of keep—Tender need 
not be of sum certain.]—In case of an estray, if the 
owner come & say, ‘“‘ Tell me what is due to you, 
& I will pay you,” this is primd facie a good 
tender, for it lies only in the privity of the lord 
how much is due (Hott, O0.J.).—ANON. (1706), 11 
Mod. Rep. 71; 88 E. R. 895. 

166. Lord of manor liable in trover—For 
negligent loss of estray.]—-PLEADAL v. GOSMORE, 
No. 148, andte. 

167. ——~- Must prove ownership.|—Taytor & 
JAMES’ CASE, No. 140, ante. 

, ih) It became an estray 
after the first proclamation, & not sooner; (2) if 
the owner of an estray comes to the lord & demands 
his beast, the lord is not obliged to give it him 
immediately, until he is satisfied by the owner’s 
description of the marks, that he is the owner 
(Hort, C.J.).—HENLY v. WELCH (1706), 11 Mod. 
are 89; Holt, K. B. 563; 2 Salk. 685; 88 E. R. 














Annotations :—Mentd. R. v. Lawley (1731), 2 Stra. 904; 
oe Empire Shipping Co. v. Somes (1858), 27 L. J. Q. B. 


169. Remedy of owner—For wrongful seizure— 
Action of trespass.|—Action lies against deft. for 
maliciously informing the bailiff of a manor that 
8 certain sheep of pltf.’s was an estray whereon 
the bailiff wrongfully seized it. It is immaterial 
that pitf. has a remedy in trespass against the 
bailiff.—NEWMAN v. Zacuary (1646), Aleyn, 3; 
ean 

nv >—Mentd, Lumley v. Gye (1853), 2 E. & B. 216; 

Moon v. Tow ; 

Knight (1861), 6 LT. 3o1, Ns 8 6115 Lynoh », 


See, generally, TRESPASS. 

170. Justification of seizure by lord—Lord must 
show origin of right—& due proclamation.]— 
BROWNLOW v. LAMBERT, No. 150, ante. 

See, also, ANIMALS, Vol. II., p. 222, No. 150, 
161; Const1ruTIONAL Law, Vol. XI., pp. 588, 589. 


C. Wreck. 


What is.]—See ApMIRALTY, Vol. I., pp. 153 
155, Nos. 614-616, 622, 625, ” net ee 
171. Right of the lord to—None where property 
in goods can be proved.}—If the property of goods 
can be proved, the lord of the manor is not entitled 
hem as wreck.—HAMILTON v. Davis (1771), 5 
Poi ge ; Ba E. R. 488. 
NRO — ° 
Be ee Bae Dunwich Corpn. v. Skerry (1831), 1 
172. ——— Under grant from Crown—No greater 
right than rights of cp aladid art many cases lords 
of manors are Bt pont of the Crown of those 
royalties & privileges which may be established 
by the — themselves, or by immemorial 
custom; but the grantees cannot on higher 
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ground than the King (Lord STowELL).—-AUGUSTA 


OR HUGENIE) (1822), 1 Hag. Adm. 16. 
Annotations -—. Dunwich Corpn. v. Ske te3ay 

1B. & Ad. 831; R. v. Forty-nine Caske of Brandy (1836), 

3 Hag. Adm. 287, 

173. —— General words insufliclent to 

ass.|}—Parol evidence cannot be resorted to, 
in. order to support a prescriptive right to wreck, 
if it appear that the property in respect of which 
wreck is claimed, was in the Crown in the time of 
Charles I., as a jury could not infer that it was in 
those under whom the party claims, from time 
of legal memory. Semble: wreck will not pass 
under general words in a grant.—ALCOCK v. COOKE 
(1829), 2 Moo. & P. 625; 5 Bing. 340; 2 State 
Tr. N. 8.327; 7 L. J.C. P. 126; 130 E. BR. 1092. 
Annotations :-—Generally, Mentd. Morgan v. Seaward (1837), 

2M. & W. 644; Gledstanes v. Sandwich (1842), 4 Man. & G. 

995 ; Jewison v. Tyson (1842), 6 State Tr. N. 8.1; Eastern 

Archipelago Co, v. R. (1853), 2K. & B. 856; G. BE. Ry. v. 

Goldsmid i aad 9 App. . 927; Vancouver City v. 

Vancouver Lumbor Co., [1911] A. C. 711. 

174. Right of Crown to—jIn respect of manor 
vested In Crown—Not divested by grant of office 
of Lord High Admiral—‘‘ With all wrecks at sea.’”] 
—A manor to which wreck belonged by prescrip- 
tion came to the King’s hands, who granted to 
A. ‘‘ the office of admiral, with all wrecks at sea, 
& all profits to the office belonging ” :—Held: not 
to pass the wreck appurtenant to the manor.— 
WIGGAN v. BRANTHWAITE (1699), 12 Mod. Rep. 
259; 1 Ld. Raym. 4738; Holt, K. B. 758; 88 
K. R. 1306. 

en generally, CONSTITUTIONAL LAw, Vol. XI., 





p. 

175. Evidence of right—User for 92 years—Not 
rebutted by—Two allowances in eyre—& judgment 
in trespass 400 years old.]—Two allowances in 
eyre, & a judgment in trespass 400 years since, are 
not conclusive evidence against usage for 92 years 
last past to have wreck of the sea.—BIDDULPH v. 
ATHER (1755), 2 Wils. 23; 95 EB. R. 665. 

176. ——— If wreck claimed in respect of property 
held by Crown within legal memory—Parol evidence 
not admitted.|—ALcock v. CookKE, No. 173, ante. 

177. ——— Admissibility of—Not presentment of 
jury partly consisting of tenants of manor.]—In 
trespass brought by the lord of a manor for carrying 
away dollars claimed by him as wrecks, two instru- 
ments dated in 1639 & 1657, purporting to be 
presentments or answers of a jury, partly consisting 
of tenants of the manor, to questions by com- 
missioners of survey appointed by the then lord, 
were put in to prove the boundaries of the manor, 
& also the lord’s title to wreck, which was affirmed 
in particular passages :—Held: they were only 
evidence of the boundaries, & could not be admitted 
to declarations by the tenants of the manor of the 
title of the lord to wreck, that being a matter of 
private right derived from the Crown, respecting 
which they could not be taken to have any peculiar 
knowledge, as they had no concern with it.— 
TaLBoT v. LEWIS (1834), 1 Cr. M. & It. 495; 6 
O. & P. 603, 605; 5 Tyr. 1; 4L. J. Ex. 9; 149 
EB. R. 1176. 

Annotation :-—Retd. Crease v. Barrett (1835), 5 Tyr. 458. 

178. Unquestioned exercise of right.|— 
Manors being part of the corpus comitatus, manorial 
rights are land jurisdictions, but the Crown may 
in many instances have granted the royalties of 
certain manors to subjects. In most manors upon 
the sea coast, the lords claim the royalty of wrecks, 
& prove their right as against the Crown by the 
usage of taking them, & by the exercise of such 
right never having been questioned.—R. v. Two 


1837), 3 Hag. Adm. 294. 
CASKS OF TALLOW (1837), Pantin (1845), 3 Notes of 


nnotations :-—Retd. R. v. Le 
ar rrens 616. Mentd. The Olympic, [1913] P. 
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Sect.1—Franchises: Sub-sect.2,C.,D.&E. Sect. 2.] 
Claim by lord—Under manorial custom—To 
cable of ship driven ashore.]|—<See No. 230, pee 
Whether grant of wreck carries right to foreshore.] 
—See WATERS AND WATERCOURSES. 


D. Tolls. 

179. Right to—Not appendant to manor— 
Dependent on an easement.J|—A right of toll 
cannot be claimed as aright appendant to a 
manor, for it depends on the will of the strangers 
on whom it is levied: it must be claimed as 
depending on an easement.—ANON. (femp. 1326- 
77), Keil. 152; 72 EB. R. 325. 

180. ——— Claimed by prescription—Considera- 
tion must be shown.|—A prescription, generally, 
for toll of all goods brought within the limits of a 
certain manor is bad; for every prescription to 
charge the subject with a duty, must impart a 
benefit, or show a reason why it is claimed.— 
WARRINGTON v. MOSELY (1694), 4 Mod. Rep. 319 ; 
Holt, K. B. 678; 87 E. R. 419; sub nom. WaRInG- 


TON v. MOSELY, Comb. 295. 
Annotations :-—Consd. Norfolk v. Mycrs (1819), 4 Madd. 83. 
asusteestee 


Refd. Sargont v. Rocd (1745), 2 Stra. 1228 ; 
Corpn. & Citizens v. Lyons (1882), 47 L. T. 6 
See, also, Nos. 182, 185, post. 
Toll-traverse.] — See, generally, 

STREETS, & BRIDGES. 

181. ——~ May be claimed as appurtenant to a 
manor—Appurtenancy not destroyed by vesting of 
manor in Crown.]—A toll-traverse may be claimed 
as appurtenant to a manor by a que estate in the 
manor. The appurtenancy is not destroyed by 
the manor coming into the hands of the Crown.— 
JAMES v. JOHNSON (1677), 1 Mod. Rep. 231; 2 
Mod. Rep. 143; 86 E. R. 849. 





HIGHWAYS, 


Annotations :-—Consd. Nottingham Corpn. v. Lambert (1738), 
Willer. 111. Refd. Rickards v. Bennett (1823), 1 B. & C. 
182. ——— No special consideration necessary to 


support—General consideration sufficient.) —— To 
support a claim of toll-traverse, special considera- 
tion need not be shown. Where to trespass for 
distraining goods brought to the market of If. for 
tolls due in respect thereof, deft. justified the 
distress by showing a prescriptive right as lord of 
the manor of F. of which the town of F. formed 
a part, to take a certain reasonable toll for goods 
brought within the town for the purpose of being 
there delivered, & in fact delivered, & averred 
certain special considerations for taking the toll 
to which pltf. was no party :—Held: the pre- 
scriptive right of soil in the manor, the toll being 
coeval therewith, was a sufficient general con- 
sideration for the toll as a toll-traverse, pltf. 
having brought & delivered goods within the 
manor.— RICKARDS v. BENNETT (1823),1 B.& C. 223; 


2 Dow. & Ry. K. B. 389; 1L. J. 0. S. K. B. 97; » 


107 E. R. 83. __ 


L. BR. 8C. P. 157. oer ss 

1838. ——— Not claimable in respect of passage 
over railway passing through manor—Land ac- 
quired by railway company for purposes of their 
railway.}—-In an action for tolls upon certain live 
stock driven through a borough, & upon waggons 
& carriages with four wheels passing to, through, 
& from a borough & manor, pltf. claimed as 
representing, by virtue of an Act of Parliament, 
@ municipal corpn. who were lords, of the manor 
in which the borough was, & holders of land 
within the borough & entitled by prescription or 
pone to drift tolls & dues payable within the 

orough on horned cattle, sheep & swine driven 
through the borough, & waggons & carriages with 


CoPpYHOLDS. 


four wheels passing to, through, & from the 
borough, to be entitled to such tolls from defts., 
who were a railway co. incorporated by Acts 
passed in 1862 & 1863, & had made a portion of 
their line of railway & station on lands within the 
borough, acquired by them for the purposes of 
their railway, & used their line & station for the 
conveyance of goods, & live stock & passengers 
in carriages & trucks into & through the borough : 
—Held: such tolls could only be claimed as tolls- 
traverse, but inasmuch as the enjoyment of 
defts. was a proprietary of their own land acquired 
by them without any reservation of any rights 
by their vendors, enabling them to earn such tolls 
(if such rights could legally exist), neither the 
corpn. as grantees of any such tolls, nor pltfs. 
as their representatives could have a right to take 
such tolls-——BRECON Markets Co. v. NEata & 
Brecon Ry. Co. (1873), L. R. 8 C. P. 157; 42 
L. J. OC. P. 68, Ex. Ch. 

Annotation :—Refd. A.-G. v. Simpson, [1901] 2 Ch. 671. 

Toll-thorough.] — Sce, generally, HIGuWwAYS, 
Streets, & BRINGEs. 

184. Not claimable in respect of borough 
within manor—Unless all streets repairable by 
lord.]—Prescription for toll through the streets of 
G. in consideration of repairing divers streets 
there :—Held: bad because pltf. did not say he 
repaired all the streets there, & pltf. might be 
passing with his wagon through a street which he 
did not repair, for anything that appeared to the 
contrary.— TRUMAN v. WALGHAM & Kry (1766), 
2 Wils. 296; 95 EK. R. 820. 

Annotations :—Consd. Rickards »v, rhe s (1823) 1 B. & c. 


nsd. 
223; Brett v. Beales (1830), 10 B. & C. 50 Brecon 
i R7C. P. 


Markets Co. v. Neath & Brecon Ry. (1872), L 


Refd. Polham v. Pickersgill (1787), 1 Term Rep. 660. 
185. Prescription for toll for goods landed at 
quay—Must be supported by consideration—Does 
goods not brought within the manor.] 
—The maintenance of a quay on the bank of a 
river, part of which is within a manor & keeping 
a common bushel for measuring merchandise does 
not justify distraint of ships’ apparel for non- 
payment of tolls in the case of a ship not coming 
to the quay.—-WARN v. PripEux & Barton (1673), 
3 Keb. 275; 84 E. R. 7183 sub nom. WARREN 1. 
PRIDEAUX, 1 Mod. Rep. 105; sw nom. PripEaux 
v. WARNE, 1 Freem. K. B. 355; 2 Lev. 96; 
T. Raym. 232. 
Annotation :—Refd. Serjoant v. Read (1745), 1 Wils. 91. 
186. Not confined to goods landed at quay 
—May extend to all goods landed in manor.)]-—— 
Prescription as lord of the manor for toll of all 
goods landed within the manor, in consideration 
of repairing a wharf within the manor, not con- 
fining it to the wharf :—Held: good.—OoLron v. 
SmiTH (1774), 1 Cowp. 47; 98 E. RB. 960. 


Annotations :—, . Rickards v. Bennett (1823), 1 B. & OC. 
ans i Brceon Horkets Co. v. Neath & Brecon Ry. (1872), 








_ landed in 
manor—Good as a toll-traverse.|—Prescription for 
toll of goods set on land within a manor, is good as 
a toll-traverse.—CRISPE v. BELWOoD (1695), 8 Lev. 
424; 83 E. R. 762. 


Annotations :-—Consd. Rickards v. 


Ate Bennett (1823), 1 B. & C. 


Refd. Nottingham Corpn. v. Lambert (1738), Willes, 


111; Brett ». Beales (1830), 10 B. & C. 508: Brecon 
Markets Co. v. Neath & Brecon Ry. (1872), L. R. 7 ©. P. 


188. Evidence of right to toll—Not supported 
by existence of toll bars outside manor.]—A bill 
was brought for establishing a right to tolls in a 
manor, & it was laid, that time out of mind there 
had been a duty payable to the lord of the manor 
for all carts, etc. coming to the manor :—Held : 
the bill should be dismissed it not appearing that 


Part IJ].—FRANCHISES AND OTHER RIGHTS APPENDANT TO MANOoRs. 


the place where the toll bars were erected, was 
wit the manor.—.A.-G. (AT THH RELATION OF 
BUCCLEUGH (DucHEss) v. AYRE (1720), Bunb. 68 ; 
145 E. R. 598. 

189. -—— Unsigned account of steward in 1454 
admissible—Purporting to show receipt of money.| 
—In assumpsit for tolls, a computus of a reeve of 
33 Hen. 6, which was brought from the muniment 
room of the lord of the manor, but which was not 
signed, & of which no evidence of the hand- 
writing could be given, but in which the receiver 
purported to charge himself with the receipt of 
money, & a record of the King’s Bench of 7, Tic. 2, 
of a cause removed by certiorari from the maritime 
court of A.:—Held: (1) the computus (2) the 
record were admissible-—BRUNE v. THOMPSON 
(1841), Car. & M. 84, N. P. 3 subsequent proceedings 
(1842), 2 Q. B. 789. 

190. Record of King’s Bench of 1384 ad- 
missible—Showing cause removed by certiorari from 
cee court.|—BRUNE v. THOMPSON, No. 189, 
ante. 

191. Anchorage’ toll—Exemption cannot be 
claimed under charter——Subsequent to creation of 
right to toll.])—-(1) A right to the soil of the sca in 
an oyster fishery below low-water mark, & to take 
anchorage toll from a ship which without necessity 
drops anchor within the limits of the fishery, may 
have been lawfully granted by the Crown to a 
subject before the time of legal memory, therefore 
such an immemorial right to take anchorage toll 
may be sustained. Where the right to take such 
toll was shown to have belonged to a manor, an 
exemption from such toll could not be claimed by 
a charter of Edw. 4; as the manor, & therefore the 
right to take the toll, must have been created prior 
to the charter in question, & it is not in the power 
of the Crown to derogate from its own prior grant. 

(2) Such toll is in respect of the use of the soil, 
and where such soil is a portion of a manor, the 
right to take the toll goes with the soil, & is, 
therefore, not destroyed by a division of the manor. 
—GANN v. WulTsTABLE (FREE FisHEenrs) (1865), 
11 H. L. Cas. 192 ; 5 New Rep. 482; 35 L. J.C. P. 
29; 12 L. T. 150; 20 J. P. 248; 13 W. R. 589; 
2 Mar. L. C. 179; 11 EB. R. 13053; sub nom. 
oe (FREE FIsHERs) v. GANN, 20 C.B. N.S. 





9 e ie 
Annotations :—As to (1) Distd. Foroman v. Free Fishers & 
Dredgers of Whitstable (1869), L. R. 4 H. L. 266. nsd. 
The Bion, {1911} P. 40. Refd. Holford v. Goorge (1868), 
L. R. 3 Q. B. 639; Sutton Harbour Improvement . v. 
Plymouth Grdns. (1890), 63 L. T. 772 ; Denaby & Cadeby 
Main Collieries v. Anson, [1911] 1 K. B. 171. Generally, 
entd. Bri ater Trustees v. Bootle Cum Linacre Sur- 
veyors vere ) 7 B. & 8. 348; Jolliffe v. viollasey L. B. 
(1873), L. R.9C. P. 62; R. v. Keyn (1876), 2 Bx. D. 63. 
192. ——- Not destroyed by division of manor.]— 
GANN v, WHITSTABLE (FREE Fisuens), No. 191, 


ante. 
HE. Other Franchises. 


193. Right to chattels of felon—Debt payable to 
felon In other manor—Lord of manor where felon 
resides entitled.|—The lord of N. had by ancient 
letters patents bona & catalla felonum & fugitivorum 
within the Isle of E., & one dwelling within the 
island was attainted of pecugr & to whom another 
was indebted by obligation, & the money by the 
condition of the bond was to be paid at a manor 
of Lord St. J.’s, who within his manor had also 
bona & catalla felonum & fuyitivorum; & at the 
payment Lord St. J. claimed the money :—Held: 
the lord of N. was entitled to the money.— 
NoRTHAMPTON (LoRD) & St. Joun’s (LORD) CASE 
(1587), 2 Leon. 56; 74 BE. R. 354. 


Annotation :—Retd. Southampton Corpn. v. Richards (1663), 


See, now,. Forfeiture Act, 1870 (c. 28), s. 1. 
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Forfelture on attainder.})——See, generally, 
Ormanar Law & PROCEDURE. 

194. Market—Right of lord to toll on beasts 
sold—Lord not entitled to stallage on all beasts sent 
to market.|—Pltf. was lessee of G., who had letters 
pater’ from the Crown nuns him, as lord of 

he manor of S., the right to hold a market in 

the town of S., with all customs, tolls, stallage, etc. 
appertaining. The market was held in the open 
street, & no stalls were used for cattle, & up to 
1866 no payment was ever demanded, except on 
the sale of cattle, when a small sum per head was 
paid either by the vendor or purchaser :—Held: 
pitf. could not insist upon stallage for all cattle 
sent into the market in lieu of tolls on the sale 
thereof.—SWINDON CENTRAL MARKET Co., LTD. 
v. PANTING (1872), 27 L. T. 578; 37 J. P. 118 
Annotation :—. - Newcastle v. Worksop U. C., 

2 Ch. 145. 

See, generally, MARKETS & Fas. 


[1902] 


Srcr. 2.—OTHER RIGHTS APPENDANT TO 
MANORS, 


195. Advowson—Appendant to demesnes—Not 
to services.|—(1) An advowson shall not be 
appendant to the services but to the demesne of 4 
manor, for the demesnes are of a perpetual 
duration, but the services are not. 

(2) A vicarage may be appendant to a manor 
because it is derived out of the rectory of common 
right, & yet by a grant it may be annexed to a 
manor.— ANON. (1697), 3 Salk. 40; 91 E. R. 679. 

196. Advowson appendant to manor—lIs append- 
ant to whole manor—But most properly to demesnes 
—Out of which derived.|—Issue whether L. en- 
feoffed pltf. of the manor of F. to which an advow- 
son was appendant, & made livery & scisin upon 
the demesnes, before he granted the advowson 
to S., who granted it to deft. :—Held: there was 
a@ sufficient manor to which an advowson might 
be well nae ter & that in law the advowson 
was appendant to all the manor, but most properly 
to the demesnes out of which at the commencement 
it was derived.—Lona & HEMMINGS CASE (1590), 
1 Leon. 207; 74 E. R. 191. 


97. ——— Passes by enfeoffment of manor.|— 
Lona & HEMMINGS CASE, No. 196, ante. 
198. ——- When manor mortgaged in fee— 


Excepting advowson—Becomes in gross.|—(1) Where 
an advowson is appendant to a manor & the owner 
mortgages the manor in fee, excepting the advow- 
son, the advowson becomes in gross; (2) if the 
money is paid punctually at the day fixed, it 
becomes appendant; (3) if paid after the day 
fixed it is appendant on reputation, & (4) may pass 
by the name of an advowson appendant in a grant 
or the conveyance though in reality the append- 
ancy is destroyed. (5) So where the owner of 4 
manor to which an advowson is appendant accepts 
a fine of the advowson with a grant & render back 
of every second turn; for such turn the advowson 
is in gross, but for other turns the appendancy 
still continues. (6) So where there are two 
coparceners of a manor to which an advowson 
is appendant & partition is made of the manor 


without reference to the advowson, at every other 
turn the advowson is appendant; but (7) if there 


is an express exception of the advowson it is then 
in gross.—R. v. CHESTER (BP.) (1693), 3 Salk. 
24,40; 91H. R. 669, 679. 
199. ——- ——_—_ ——— If money pald punctually— 
peta! appendant.|—R. +. Curster (Br.), No. 
Ne. 


200. ——— ~—— ——— If money pald after date 


26 


Sect. 2.—Other rights appendantto manors. Part III. 
Sects, 1 & 2 Sub-sects. 1 & 2.) 


fixed—Becomes appendant on reputation.|—R. v. 
CHESTER (Bp.), No. 198, ante. 

201. ———- ——— -———- ——— Passes in grant by 
mame of advowson appendant.}—R. v. CHESTER 
(Br.), No. 198, ante. 

202. ——— Where lord accepts fine of advowson 
with grant & render back of every second turn—. 
For such turn becomes in gross—For other turns 
remains appendant./—R. v. CHesrer (BP.), No. 
198, ante. 

208. ——— Where two coparceners of manor— 
Partition of manor made without reference to 
advowson—Advowson apeeoeers at every other 
turn.|—R. v. Cuzsrer (Bp.), No. 198, ante. 

i. —— Partition of manor made 
excepting advowson—Advowson becomes in gross.} 
—R. Vv. CHESTER (Bp.), No. 198, ante. 

205. Demesnes allotted to one & 
services to other—Advowson becomes in gross.]— 
REYNOLDS v. BLAKE, No. 116, ante. 

° ———- ~—— Demesnes descend to co- 
parcener having services—Advowson again becomes 
appendant.|— REYNOLDs v. BLAKE, No. 116, ante. 

07. ———- Assigned for residue of term pre- 
viously created in manor & advowson—Cesser of 
term except as to advowson—Appendancy not 
severed.|—In 1790 an advowson appendant to a 
manor was sold & assigned for the residue of a term 
of 500 years, created in the manor & advowson 
in 1745, & which, except as to the advowson 
ceased :—Held : this did not sever the appendancy, 
& the advowson passed by a subsequent release 
of the manor with general words.—Rooprr v. 
HARRISON (1855), 2 K. & J. 86; 69 E. R. 704. 
Annotations :-—Mentd. Thorpe v. Holdsworth (1868), L. R. 

7 Eq. 139; R. v. Shropshire Union Co. (1873), L. R. 8 Q. B. 

420; Ward v. Duncombe, [1893] A. C. 369; Taylor v. 

London & County Banking Co., London & County Banking 

Co, v. Nixon, [1901] 2 Ch. 231. 

208. Tithe—Lord may preseribe for decimam 
garbam—But not for decimas garbarum—Sirictly 
profit & Cah od lord of a manor may pre- 
scribe to take tithes within his manor; but he 
must prescribe to have decimam garbam, etc., & 
not decimas garbarum ; for it is a profit d prendre 
& not properly tithes.—PicoT v. HEARN (1598), 
Cro. Eliz. 599; Moore, K. B. 483; 78 E. R. 


841, 
Annotations :-—E¥Expld. Pigot ». Sympson (1600), Cro. Eliz, 
Knight v. Waterford (is4iy, 4 y & i Ex. 283; 

M. & W. 419.  Refd 


768 ; 
bd e e 1°) e 
gtiso), 2 Com. 643. 
ac. 501. 








—— TS Sone 





Bae ob een (1846), ks 
n. 0. HV 
Meutd. Moore v. Bulloc (1618), Cro. 

209. ——— Lord may prescribe for tenth part of 
all corn within manor—In consideration of annual 
payment to parson.|—The lord of a manor may 
prescribe, in consideration of such a sum paid 
annually to the parson, in satisfaction of all tithes 
within the manor, to take the tenth part of all 
corn within the manor.—PicoT v. SyMPsoN (1600), 
Cro. Eliz. 763; 78 BH. R. 904. 


Annotations :—Expld. Knight v. Waterford (1841), 4 
re - O. Ex. 283 ; Knight? Waterford (1846), 15 M. & W. 


210. Vicarage—May be appendant to manor.]— 
ANON., No. 195, ante. 

See, generally, ECCLESIASTICAL LAW. 

211. Right to appoint sexton of parish—Claim 
that lord has immemorially appointed—Sustained 
by proof of seisin of quondam manor.]—SOANE »v, 

» No. 14, ante. 

212. Exclusive right to cut seaweed—On rocks 
below high-water mark—Cannot be established by 
lord—Except by Crown grant—Or title by prescrip- 
tion.}—The lord of a manor cannot establish a 


CopyHOLDs. 


claim to the exclusive right of cutting seaweed 
on rocks situate below high-water mark except 
by a grant from the King, or at such long & 
undisturbed enjoyment of it as give him a 
title by prescription. The possession necessary 
to constitute a title by prescription must be 
uninterrupted & peaceable, both according to the 
law of England, the civil law & that of France, 
Normandy, & Jersey.—BENEST v. Pipon (1829), 
1 Knapp, 60; 2 State Tr. N. S. App. 1012; 12 
EK. R. 248, P. ©. 

Annciacon +—Refd. Mannall v. Fisher (1859), 5 C. B. N. 8. 

213. Right of nomination of master of alms- 
house—On attainder of lord—Right incidental to 
manor not merged—Or extinguished—But vested 
in Crown.]—In 1437 an almshouse or hospital was 
founded & endowed by the lord of the manor of 
Ewelme, for thirteen poor men, two priests, for 
praying for souls & the education of youth, & the 
right of nominating the master was vested in the 
lord of the manor for the time being. Previous to 
1618 the manor & the rights of patronage became, 
on the attainder of the lord, forfeited to the Crown. 
In 1618 King James I., by letters patent, granted 
the right of nomination of the master to the 
University of Oxford, for the support of the 
Regius Professor of Medicine, & in 1818 the manor, 
with all its advantages & endowments, was duly 
granted by the Crown to B. :—Held: (1) the rights 
of nomination & visitation, incidental to the manor, 
did not, upon the forfeiture by attainder, become 
merged & extinguished, but vested in the Crown; 
(2) the founder, by annexing the right of nomina- 
tion to the manor, could not & had not made them 
ieperebls ; but that the right of patronage was 
in the nature of a lay advowson, which the lord 
might alien without parting with the manor, & 
the converse. ; 

(3) By the grant of King James to the University 
of Oxford, the jus patronatus had, de facto, been 
severed from the manor of E. 

(4) By the common law, the grant of a manor 
by the King cum pertinentibus would pass an 
advowson appendant to it, & the statute 17 Edw. 2, 
c. 15, created a restriction as to advowson of 
churches only & did not apply to the present case 
of a lay advowson. 

Unascertained & undefined advantages will pass 
under the general words by a grant of a manor, 
although not in the contemplation of either party 
at the time. Thus, for instance, the minerals in 
the lord’s waste would pass, although their 
existence was neither known nor suspected by 
any of the parties to the contract. So also, the 
advowson to a living will pass with a manor by 
general words, though not specifically named in 
the grant (Sm J. Romiunny, M.R.).—A.-G. v. 
EWwELME Hospiran (1853), 17 Beav. 866; 1 
Kq. a 563; 22 L. J. Ch. 846; 1 W. R. 523; 
51 E. R. 1075. 

notations :— . AG. v. Windsor (1860) 
sat ie het ae ier oT a Berd Reid. A.-G. v. Spouaherett 

(1858), 25 Beav. 116. 

214. ——— Annexed by founder to lordship of 
manor—Cannot be made inseparable.]—A.-G. v. 
EWELME Hospirat, No. 213, ante. 

——.]—See, generally, CHARITIES, Vol. VIiiIl., 
pp. 319, 368, Nos. 1010 e¢ seq., 1788 et seq, 

215. Private chapel annexed to parish church— 
Prescriptive title in lord—Established by evidence 
of cage re prescriptive title in the lord of a 
manor the exclusive use & art eae of a 
apo chapel annexed to a parish c » May 

established by evidence user, & especially 


Part IIJ.—Custom or tHe Manor. 


of st ges ca & the fact of the freehold being 
vested in the rector, & not in the person claiming 
by prescription, will not reduce the  erwveitial 
right to a mere easement oe on in Lena fe 
—OHURTON v. FREWEN (1866), L. R. 2 Eq. 684; 
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35 L. J. Ch. 692; 14 L. T. 846; 30 J. P. 8033 12 


pal ie oe ald Proud ». Price (1893), 62 L. J. Q. B 
7 —, o rou v. ce r . « e ry 
490. Refd. Norfolk v. Arbuthnot (1879), 4 0. P. tee: 
Fowke v. Berington, [1914] 2 Ch. 308. 
See, generally, EccLESIASTICAL Law. 


Part I!1—Custom of the Manor. 


Sect. 1.—IN GENERAL. 


See, generally, Custom & USAGES. 
Must be reasonable.|—Sce Nos. 242, 1020, 1123, 


post. 

Must be certain.|— See No. 1020, posi. 

Must be general.|—See No. 226, post. 

216. Distinguished from prescriptive right.] 
——HANMER v. CHANCE, No. 1026, post. 

May be concurrent.|— See Nos. 236-239, post. 

rae now, Fines & Recoveries Act, 1833 (c. 74), 
Ss. e 

217. Prescription Act, 1832 (c. 71), does not apply 
—Claim by oon noe under custom. |— HANMER wv. 
CHanceg, No. 1026, post. 





Sicor. 2.—VALIDITY OF CUSTOMS. 
SuB-sEcT. 1.—Customs IN Favour or Lorp. 


218. Annuity payable to lord—By all inhabitants 
of manor—Good.|—ANON. (1566), Benl. 42; 73 
EB. R. 961. 

219. To pay amercement—For allowing mes- 
suage to fall into disrepair—On presentment by 
ET ee Rn aa v. TYLER (1642), March, 
161; 82 E.R. 467. 

20.-——- For waste—On presentment by 
homage—-Good.]—THORNE v. TYLER (1642), March, 
161; 82 BE. R. 467. 

221. To distrain on beasts of undertenant— 
Levant or couchant on customary tenement—For 
amercement for waste—Good.]|—THORNE v. TYLER. 

- to fines. See, generally, Part XI., Sect. 1, 
post. 

222. To bar rights of surrenderee of copyhold— 
If absent from next court—Good.]—BASPOLE v. 
Lone, No. 1868, post. 

228. To have tenants grind corn at lord’s mill— 
Custom binding all inhabitants of manor—Good.]— 
ae v. GARDINER (1614), 2 Bulst. 195; 80 E. BR. 
Annotations -— : be , ; A 

360. Refd. spit ee Honoris ( At reel i Wine Woe 

See, also, No. 289, post. 

224. Mill vested in Crown on sever- 
ance from manor—Remains OT aa v. 
CRYER (1655), Hard. 21; 145 E. R. 860. 

2 Whether grain grown within 
manor or not—Good.|—(1) A custom that all the 
tenants, residents, inhabitants of a manor, 
shall d at the lord’s mill all their corn & grain, 
a8 well growing within the manor as brought from 
other places, & spent ground in their houses, may 
be a good custom. (2) It shall not extend to 
restrain the inhabitants who do not grow corn 
& grain, or who have no corn & grain of their own, 
from using ground ‘corn or flour, though it may not 
have been ground or grown within the manor.— 
RICHARDSON v. WALKER (1824), 2 B. & C. 827; 
4 Dow. & Ry. K. B. 498; 2L. J. O. 8S. K. B. 180; 
107 EB. R. 690. 

Annotation i— As to (1) Refd. Jones v. Waters (1885), 5 Tyr. 

226. ——— Binding only tenant of particular 








ev teerat 
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messuage—Bad.|— NicHOLSON v. Smiru (1701), 
1 Lut. 126; 125 E.R. 66. 

Annotation :-—. . Sharp v. Lowthor (1735), Loe temp. 
Hard. 292. 

227. To grind at particular mili—Custom binding 
all inhabitants of manor—Good.]—Cort v. Birk- 
BECK (1779), 1 Doug. K. B. 218; 99 E. R. 143. 
An : nsd. Richardson v. Walker (1824), 2 

B. & 0. 827. Refd. Freeman v. Phillips (1816), 4M. & 8. 


See, also, MINES, MINERALS & QUARRIES, 

228. To have common—Over tenements of 
tenants for life or years—Bad.]—WHITE v. SAYER 
(1621), Palm. 211; 81 EB. R. 1047. 

Annotations -—Consd. Wilkes v. Broadbent (1745), 1. Wils. 
63. Refd. Paul v. Knight (1732), Kel. W. 222; Hilton 
we. Granville (1845), 5 Q. B. 701. Mentd. Lee v. Shore 
(1822), 2 Dow. & Ry. K. B. 198. 


See, also, Commons & RicHTSs OF COMMON, 
Vol. XI.; Mines, MINERALS & QUARRIES. 
229. ——_- —— In consideration of assistance 


to persons wrecked—Good.|—Simpson v. BIrH- 
woop (1691), 3 Lev. 307; 83 E. R. 703. 

280. To seize best anchor & cable—Of ship 
wrecked on shore of manor—Without consideration 
—Bad.]—GEERE v. BURKENSHAM (1683), 3 Lev. 
85; 83 HE. R. 589. 

See, also, Part II., Sect. 1, sub-sect. 2, C., ante. 

Heriot custom.]—See Part XIJI., Sect. 2, sub- 
sect. 3, post. 

To get minerals—Under waste.|—Sce COMMONS 
& Ricuts oF CoMMON, Vol. XI., pp. 28, 42, Nos. 
363, 574-581. 

To grant leases—Of waste.|—See Commons & 
Riauts or ComMON, Vol. XI., p. 41, No. 573. 


Sus-sect. 2.—Customs IN Favoun oF TENANTS, 

231. To have estates renewed—On payment of 
reasonable fine—Bad.]|—CHAMBERLAYN v. SYMONDS, 
No. 274, post. 

To dig turf or soll.]|—See Nos. 259, 1025, post. 

232. For first taker of successive estates for 
lives—To have absolute power of disposition— 
Good.]—(1) According to the custom of a manor, 
a grant by copy of ct. roll to A., B., & C., for their 
lives & the life of the longest liver of them, suc- 
ceasively, according to the customs of the manor, 
gave the first taker an absolute power of disposing 
of the estate in his life-time:—Held: a good 
custom; & it was sufficiently proved by showing 
four instances since 1600, of surrender, & admit- 
tance of the person first named, in exclusion of the 
others. 

(2) An alienation of the fee by the lord of a 
manor does not affect the Boa of the copyhold 
tenants. Therefore, where the lord had granted 
the inheritance of a portion of the manor to A. :— 
Held: it was competent to a copyhold tenant to 
dispose of his interest to the grantee by an ordinary 
common-law conveyance; the customary mode 
of conveyance being rendered im ble by the 
act of the lord.— TIPS v. BALL (1859), & 
0. B. N.S. 811; 29L.3.0.P.7; 881. T. 0.8. 
292; 6 Jur. N.S. 48; 7W. R. 580; 141 E.R. 670. 
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Sect. 2.—Validity of customa: Sub-sects. 2, 3 & 4. 
Sect. 3: Sub-sect. 1, A. (a) & (b), Be & C.] + 


To take game on waste.|—Sce Oommons & 
Riauts oF Common, Vol. XI., Pp. 42, 43, 59-61. 
288. For court leet-—To appoint surveyors—To 
inspect victuals — ray — VAUGHAN v. WooD 
(1675), 2 Mod. Rep. 56; 86 E. R. 938. 
sar aanads :—Consd. Willcock v. Windsor (1832), 3 B. & Ad. 


284, ——- To destroy false measures-—Good.]— 
oe v. WINDSOR (1832), 3 B. & Ad. 43; 110 

See, also, No. 286, post. 

2385. ——~- To present persons to be admitted 
burgesses of borough-—Good—Though manor & 
borough not co-extensive.|—R. v. BEAUFORT 
(DUKE) (1833), 5 B. & Ad. 442; 2 Nev. & M. K. B. 

815; 2L. J. M. C.104; 110 E. RB. 854. 
Court leet.J—Gencrally, see Part IV., Sect. 3, 


CoPYHOLDS. 


Smct. 3.—PROOF OF CUSTOM. 
SuUB-SECT. 1.—ADMISSIBILITY OF EVIDENCE. 
A. Documentary Evidence. 


(a) Manorial Documents. 

244, Ancient customary of manor—Kept with 
court rolls—Though not ap Saar prove mode of 
descent within manor—Admissible.|—A custom 
within a manor, that lands shall descend to the 
elder sister, where there is neither a son nor & 
daughter, does not extend to an eldest niece ; but 
the Sanda must descend according to the rules of 

the common law, in default of such a son, daughter, 

& sister. .A customary of a manor, appearing to 

be of great antiquity, & delivered down with the 

ct. rolls from steward to dacibeeiry nse Bia 
signed by any person, is good evidence 

fie Gone at deseont within the manor.—DENN 
v. SPRAY (1786), 1 Term Rep. 466; 99 E. R. 1201. 


d. Beebee v. Parker (1 792), 5 


post. Annotations :—Consd. Roe : 
To compound for suit of court.j/—See Nos. 1283, Ferm Hep. a6 i Mugeloton . Bree hm re 
84, post. Johnstone v. Spencer (1885), 30 Gh. D. 581. Mentd. 


286. May be concurrent—To bar entail of copy- 
hold—By surrender—Or by recovery.]—-EVERALL v. 
SMALLEY (1743), 2 Stra. 1197; 1 Wils. 26; 93 
E.R. 1124. 

Annotations :—Folld. Doe d. Whalhead »v. Ossingbrooke 
ised) 2 Bing. 70. Refd. Doe d. Wightwick v. Truby 
1774), 2 Wm. Bl. 944. 

237, ——- ——- ——  ——.]—Dog d. WIiaurT- 
Wie v. TRUBY (1774), 2 Wm. BI. 944; 96 E, R. 


v. Dauncey (1817), 


Annotations :-—Expld. Doe d. Dauncey eae 
cad v. Ossingbrooke 


7 Taunt. 674. Folld. Doe d. Wha 
(1824), 2 Bing. 70. 


238. ——- ——- ——- ——..]—Dok d. DAUNCEY 
v. DAUNCEY (1817), 7 Taunt. 674; 129 HE. Rt. 268. 
239. —_— —— ——— -——.]—Dor d. WHAL- 


HEAD v. OSSINGBROOKE (1824), 2 Hing. 70; 9 
Moore, 0. P. 68 ; 2 L. Js O. S. Cc. P. 105 ; 130 
E. R. 231. 

See, also, No. 276, post. 


SubB-sEcT. 3.—Custroms IN FAVouR OF STRANGERS. 


240. Not within the manor—Bad.|—-THORKNE 
v. TYLER (1642), March, 161; 82 HK. R. 457. 

241. For any victualler—To erect booths on 
waste of manor—At fair time—Paying dues to 
lord—Good.|—Tyson v. SMITH (1838), 9 Ad. & El. 
406; 3 J.P. 65; 112 E. R. 1265; sub nom. Smurrit 
v. Tyson, 1 Per. & Dav. 307; 1 Will. Woll. & H. 
749, Ex. Ch. 

Annotations :—Distd. Elwood v. Bullock (1844), 6 Q. B. 383 ; 
Sowerby v. Coleman (1867), L. R. 2 Exch. 96. Consd, 
London Corpn. v. Cox (1867), L. R. 2 H. L. 239. Expld. 
Mills v. Colchester Corpn. (1867), L. R. 2C. P. 476. Refd. 
meth wv. Jones (1848), 6 C. B. 81; Dunraven v. Llewellyn 
(1850), 14 Jur. 1089; Race v. Ward (1855), 45. & B. 
702; Mills v. Colchester Corpn. (1864), 17 C. B. N.S. 635; 
Mercer v. Denne, [1905] Ch. 538. Mentd. Peter v. 

eee. (1848) 12 Jur. 604; Bradburn v. Foley (1878), 


242. For inhabitants of neighbouring parish— 
To exercise horses—Bad.]|—-SOWERBY v. COLEMAN 
(1867), L. R. 2 Exch. 96; 36 L. J. Ex. 567; 15 
L. T. 667; 31 J. P. 263; 15 W. R. 451. 
at VY ora :~Refd. Brocklebank v. Thompson, [1903] 2 Ch. 


Sun-sSEcT. 4.—OTHER CUSTOMS. 


243. For steward of court leet—To nominate 
persone to be summoned on jury—Good.|—R. v. 
OLIFFE (1823), 2 B. & C. 54; 3 Dow. & Ry. K. B. 
240; 1L. J. 0.8. K. B. 282; 107 E. R. 3038. 
A —Expld. Morgan v. Palmer (1824), 2 B. & CO, 
729’, Ar ht v. Cantrell nt 7 Ad. & El. 
Mentd. Brocklebank v. Thompson, {1003} 2 Oh. 344. 


, 3 Bro. C. C. 621; Twort v. 
Port (1809), 8 Vou. (98 2 wilkingon v. Haygarth (1847), 
12 Q. B. 837; Rider v. Wood (1855), 1 K. & J. 644. 

245. Court rolls—To prove mode of descent 
within manor—Admissible—Though no evidence 
of actual instances produced.]—lItor d. BEEBEE 
v. PARKER (1792), 5 fem Rep. a ate y aoe: 

— . % barne . . . 
A Reta. Brine meted Spencer (1885), 30 Ch. D. 581. 

See, also, No. 270, post. 

246. As evidence of reputation of custom 
—Admissible.]|—The right to a heriot in respect of 
a free tenement held in fee-simple may be derived 
from custom. Therefore, to prove such right, 
evidence of the exercise of it in respect of other 
tenements within the manor is admissible. 

Presentments from the ct. rolls are admissible 
as evidence of reputation of such custom.— 
DAMERELL v. PROTHEROE (1847), 10 Q. B. 20; 16 
L. J. Q. B. 170; 9L. T. O. S. 100; 11 Jur. 331 ; 
116 EK. R. 8. 

Annotations :~-Reftd. Western v. Bailey, [1896] 2 Q. B. 234. 

Mentd. Warrick v. Quecn’s College, Oxford (1870), L. R. 10 

Kq. 105; Merttens v. Hill, [1901] 1 Ch. 842. 


— — To prove customary right of tenants—To 
common in the soil.|—See Commons & RIGHTS OF 
Common, Vol. XI., p. 22, No. 251. 

247. Ancient record reciting rights of common & 
agreement to stint—Signed by many copyholders— 
Though not proved to be signed by majority— 
Admissible—To prove right of common.]—CHap- 
MAN v. COWLAN (1810), 13 East, 10; 104 E. R. 269. 
Beaton :—Refd. Johnstone v, Spencer (1885), 30 Ch. D. 


(b) Other Documents. 


248, Depositions in ancient suit—-By copy- 
holders—In pari jure with party in action— 
Admissible.|—LEEDs Mitt Case (circa 1790), 
cited in 4M. & S. 491; 105 BE. R. 916. 
ne :—Refd. Freoman v, Phillipps (1816), 4 M. & S. 


249. ——— By witnesses on behalf of copyholder 
—Admissible on behalf of lord—In action by copy- 
holder.]— FREEMAN v. PHILLIPPS (1816), 4M. & S. 
486; 105 E. R. 914. 

Annotations :-—Consd. Ward v. Fenatret, (1882), 5 ai ll : 
: en cad : F ; . Hivans v. Taylor 

(1838), 7 Ad. & El. 617 ; Evans v. Merthyr Tydvil U. D. ©. 

1898), 79 L. T. 578. } ; 

( s08), 18 L. r 578. Mentd. Shedden v, Patrick (1860), 

250. Examined copy of manor books—Admis- 
sible without production of originals—To show 
custom to demise.|—Dor d. Croypon (CHURCH- 
WARDENS) v. Cook (1805), 5 Esp. 221, N. P, 

Admissibility of copies.)—Sce, generally, Evt- 
DENCE. 





Part III.—Custom or tHe Manor. 
251. Deed confirmed by decree in Chancery— 


Admissible against 
(MARQUIS) v. HATHERTON (LORD), 


L. T. 0.8.7; 183. P. 686; 154 E. R. 991. 
Annotation :—Mentd. Harrison v. Powell (1894), 10 T. L. R. 


258. Survey by commission— Appointed by , 
Cromwell—Over manor granted by Parllament— | 
Inadmissible as Crown survey.|—(1) In support of 
payment of 4d. per wey for all coal 
gotten within a certain manor & seignory & 
exported to sea, pltf. tendered in evidence a book, 
purporting to be a survey taken in the year 1650, 
had been granted to 
Oliver Cromwell by Parliament, & by virtue of a 
commission to certain persons named in the survey 
given by Oliver Cromwell, Lord-General of the 
Parliamentary Forces. After specifying certain 


lamton 


@ custom 


after the manor & seignory 


rents, it stated, that the jury present (inte: 
alia) there was 4d. due unto the lord for every wey 
of coals that was transported out of the lordship. 
The document was not signed by the jury, nor 
was any commission proved :—Held: this survey 
was inadmissible either as a public document, or 
as evidence of reputation. 

(2) A private Act of Parliament is not evidence 
in support of such a claim.— BEAUFORT (DUKE) v. 
SmiTH (1849), 4 Exch. 450; 19 L. J. Ex. 97; 14 
L. T. O. S. 183; 154 E. BR. 1290. 

Annotations :—Reitd. Bremner v. Hull (1866), L. R. 1 C. P. 

748; Bird v. Keep, [1918] 2 K. B. 692. Mentd. Mills v. 

Colchester Corpn. (1867), 36 L. J. C. P. 210. 


254. Private Act of Parliament—Not admissible.] 
—BEAUFORT (DUKE) v. Smitu, No. 258, ante. 
See, generally, EVIDENCE; STATUTES. 


B. Reputation. 

255. As to particular custom—Admissible—But 
not as to private prescription.|—MoREWooD vv. 
Woop (1791), 14 Hast, 327; 4 Term Rep. 157; 
104 I. R. 627. 

Annotations :—Refd. Phythian v. White (1836), 5 L. J. Ex. 
148; Higham v. Rabett (1839), 6 Bing. N. C. 622 ; Peardon 
v, Underhill (1850), 16.Q. B. 120; Davies vy. Williams 
(1851), 16 Q. B. 546. Mentd. Bassett v. Mitchell (1831), 
2B. & Ad. 99; KR, v. Antrobus (1835), 2 Ad. & El. 788 ; 
Doe d. Mudd v. Suckermore (1836), 5 Ad. & Hi. 703; 
Peter v. Danicl (1848), 5 C. B. 568. 

256. Coupled with parol evidence—Admis- 
sible.) BARNES v. Mawson (1813), 1 M. & 8S. 773 
105 HK. R. 30. 

257. As to custom of descent—Admlssible.]|— 
Dor d. Foster & JAMIESON v. SISSON (1810), 12 
East, 62; 104 HE. R. 25. 

Annotations :—Consd. Locke v. Colman (1836), 1 My. & Cr. 
423; Muggleton v. Barnett (1857), 2H. & N. 653. Mentd. 
Re Chenoweth, Ward v. Dwelley (1902), 71 L. J. Ch. 739. 
See, also, No. 244, ante; No. 271, post. 

Evidence of interested parties.|—-See, generally, 
EVIDENCE. 

See, also, No. 272, post. 

wee evidence admissible as.]—Sece No. 246, 

a 2 





C. Custom of other Manors. 


258. Not admissible—To prove custom—Except 
in north of England.]—Rupinea v. NEWELL (1733), 
2 Stra. 957; 93 EB. R. 966; subsequent proceedings 
(1734), 2 Stra. 983. 

, 259. .|—The evidence of a neighbour- 
ing manor shall not in general be admitted to 
show the custom of another manor. Courts of 
law have admitted evidence with regard to profits 
of mines out of other manors, where they are 
similar, to explain the custom of the manor in 








copyholders.] — ANGLESEY intitled to dig u 
o. 261, post. 
252. Copy of Chancery decree—Found among 
apers of lord’s predecessor—Admissible against 
ord—After search for original.|—-Price v. Woop- 
HOUSE (1849), 3 Exch. 616; 18 L. J. Ex. 271; 18 
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Copyholders in fenny lands may be 
‘Die oer re oe soil ps bart Le 
R) v. WARREN 1), 2 , 

189; 26 KE. R. 618, L. C. Sees 
Annotation :—Refd. Scrutton v. Stone (1893), 9 T. L. R. 478, 
260. ——- ——-.]|—Dor d. Fostmr & JAMIESON 
v. SISSON (1810), 12 East, 62; 104 E. R. 25. 
ATS; Mungleeee "Barnett (1 SB7, 2 RN 65S” Mee 
Re Chenoweth, Ward v. Dwelley didos ), 71 L. a Ch te ‘ 
261. Though manors within same 

| leet & parish.|—On a question as to the existence 
of a custom in a particular manor, evidence of a 
like custom in an adjoining manor, though within 
the same parish & leet, is not admissible, not even 
though there be evidence to show that the latter 

| manor was a subinfeudation of the former ; unless 
it be clearly shown that they were separated after 
the time of legal memory, since otherwise they 
may have had different immemorial customs, 

Evidence of payment of an annual sum of 4s. 

by the lord of the manor of W. to the lord of the 
manor of C. for the manor of W. :—Held: not to 

ue purietent evidence that W. was a 

of C. 

A deed dated in 1605 made between the lord 
of the manor of C. of the one part, & a number of 

' the copyholders of the manor of the other, reciting 
that the customs of the manor, of & concerning 
their copyhold premises, had immemorially been 
claimed to be as thereinafter expressed, proceeded 
to state in detail various alleged customs, among 
which no mention was made of any custom for the 
copyholders to take minerals. This deed was 
confirmed in terms by a decree in Chancery 
containing a clause providing that it should not, 
nor should the said customs, extend but to the 
complainants & defts., the copyholders who 
were parties to the deed, the lord & to the 
complainants’ copyhold tenements, & should not 
be prejudicial to the lord concerning any other 
copyholds in the manor :—Held: this deed was 

issible in evidence, against a copyholder 

deriving title under one of the parties to it, to 
negative the existence of a custom of the manor 
for the copyholders to take the mincrals under 
their respective copyholds. ; 

Semble: it would have been evidence for the 
same purpose, even against a copyholder not 
deriving title under any of the parties to it.— 
ANGLESEY (MARQUIS) v. ETATHERTON (LORD) (1842), 
10 M. & W. 218; 12 L. J. Ex. 57; 6 Jur. 305; 
Ie delios dopa’ Dorinda a Bi (1866), L. R. 2 E 
Ant. Selsbiry or Gladstone (1860), 6H. & N. 1235 

Jobnstone v. Spencer (1885), 30 Ch. D. 581. 

2. Though one manor a sub- 
infeudation of other—Unless separated within legal 
memory.j—-ANGLESEY (MARQUIS) v. HATHERTON 
(LonrD) No. 261, ante. 
263. Admissible—To explain custom—Gressam 
fine payable during lord’s infancy.|—-CHAMPIAN »v. 


question. 

















ATKINSON (1672), 8 Keb. 90; 84 EK. R. 611. 
Annotations :—Refd. Somerset v. France (1725), 1 Stra. 654 ; 
Thanet v. Paterson (1738), Barn. Ch. 247; Anglesey ” 
Hatherton (1842), 10 M. & W. 218. Mentd. R. v. Bray 
(1737), Leo temp. Hard. 358. 
264. —— Deeds between lord & tenants 
of neighbouring manors.}—LowTHeR v. Raw 


(1735), 2 Bro. Parl. Cas. 451; 1 KE. R. 1058, H. L. 
5. ——— ——— Custom as to profits of mines.|— 
Eny (DEAN & CHAPTER) v. WARREN, No. 259, 


368. ——_ ——~ —— Lands held by similar 


eculiar custom tenure.|—Upon a question as 
ie the right to Gainerals between the lord of the 
manor & his tenants, holding by 4 A peter cus- 
tomary tenure pervading a district which embraces 
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Sect. 8.—Proof of custom: Sub-sect. 1, C. & D.; 
sub-sect.2,A.,B.&C.; sub-sects.38&4. Sect. 4.) 


several manors held for many centuries by the 
same lord in cope. & during that time governed 
& administe by persons acting under one 
commission, issued by the lord at stated intervals, 
& extending to the whole district, acts of owner- 


ship exercised over the minerals in a customary 


tenement in another manor within the district, 
are admissible in evidence, although within time 
‘of legal memory, the manors may have been held 
by different lords, & under a subject. 

Entries in ct. rolls of amercements imposed are 
not evidence without proof of payment. 

The conventionary tenants within the assession- 
able manors of the Duchy of Cornwall have a 
perpetual indefeasible right to them & their 
customary heirs & surrenderees, to renew their 
estate from seven years to seven years. In order 
to entitle a tenant of this very peculiar description 
to minerals which do not upon any reasonable 
presumption belong to him, the burthen is cast 
upon him to prove that he has a right to take 
them, & unless the tenant can show the right to 
be in him, the right must remain where by law 
it would be vested, namely, in the lord.—Rowk v. 
BRENTON (1828), 8 B. & ©. 7837; 2 State Tr. N.S. 
251; 3 Man. & Ry. K. B. 183; Concanen’s Rep. 
36-42 ; 108 EK. R. 1217. 

v. Hatherton (1842), 10 


Annotations :-~—Refd. Anglese 
M. & W. 218; Doe d. Dand v. Thompson (1645), 7 - es 


807; Rogers v. Brenton (1847), 10 Q. B. 2 GQ, 

Prince of Wales v. Crossman (866), ._R1 Exch. 381 ; 
Mercer v. Denne, [1905] 2 Ch. 538. td. Doe d. Carthew 
v. Brenton (1830), 4 Moo. & P. 186; Whittingham v. 


Bloxham (1831), 4 C. & P. 597; Evans v. Taylor (1838), 
: a (1841), 6 our. 605 ; 


7 Ad. & El. 617; R. v. Richmon 
Doe d. William IV. v. Roberts (1844), 13 M. , 5205 
1850), 10 CG. B. 102; 


Ex p. Exeter, Gorham v. Exeter 
Shaw v. Beck (1853), 8 Exch. 392 ; Jessop v. Jessop (1861) 
30 L. J. P. M. & A. 193; Dixon v. Marrer (1886), 18 


g B D. 43; Sutton Harbour Improvement Co. v. 
lymouth Grdns. (1890), 63 L. T. 772. 


D. Other Cases. 

267. Evidence of exercise of right claimed—In 
respect of other tenements within manor—Ad- 
missible.|—DAMERELL tv. PROTHEROE, No. 246, 
ante. 

268, Acts of ownership—Exercised in neighbour- 
ing manor—Where similar tenure exists—Admis- 
sible to prove extent of custom—Though manors 
held by different lords within legal memory—& 
under subject.|—ROWE v. BRENTON, No. 266, ante. 


SUB-SECT. 2.—SUFFICIENCY OF PROOF. 
A. In General. 
269. Custom must be strictly proved.])—AppDErR- 
LEY v. wee (1718), 1 Bos. & P. 304, n.; 126 


E. R. 971. 
See, generally, OustomM & USAGES. 


B. Manorial Documents. 

270. Entry on court rolls—Of admission of 
tenant in remainder—After widow holding during 
chaste viduity—Sufficient—To prove custom of 
forfeiture by widow on incontinence.|—Entries on 
the rolls of a manor ct. of admissions of tenants 
in remainder after the determination of the estate 
of the last tenant’s widow, who held during her 
chaste viduity, are evidence of a custom for the 
widow to hold on that condition, so as to maintain 
ejectment against her as for a forfeiture, on proof 
of her incontinence; although there were no 
instances in fact stated on the rolls or known of 
such a forfeiture having been enforced.—Don d. 


CopyvHOLDs, 


ai v. ASKEW (1809), 10 East, 620; 103 E. R. 

271. ——— Showing customary descent—%In- 
sufficient to establish descent to remote collaterals. 
-—In ejectment for copyhold premises pltf. claime 
as heir-at-law, according to the custom of the 
manor, upon the death in 1854 of B., the person 
last seised. M. purchased the premises in 1772, 
& upon his death, in 1812, they descended to his 
two infant penasur as coparceners; one 
of these died unmarried, & was succeeded in her 
moiety by her sister, who, in 1836, married deft. 
Upon the death of the married sister in 1838, the 
premises descended to B., the only child of the 
Filey & on his death, in 1854, the lineal 
descendants of M. (the great grandfather of B.) 
became extinct. Pltf. was the youngest son of 
the youngest brother of M., the great grandfather 
of B., the person last seised. In support of pltf.’s 
title, asthriNtag | to the custom it was proved that 
the lands in the manor descended lineally to the 
youngest son of the person last seised ad infinitum, 
& if no son, to the daughters as coparceners ; if 
no lineal heirs, then to the youngest brother of 
the person last seised, & to the youngest son of 
such youngest brother; & if the youngest brother 
died without issue, to the next youngest brother ; 
& if no brother, then among the sisters as par- 
ceners. This custom was proved by numerous 
entries upon the rolls of the manor from 1648 
downwa: There was no customary or formal 
record of the custom, nor any evidence of reputa- 
tion even that the custom extended to collaterals 
further than might be inferred from the entries 
themselves in the particular instances. Amongst 
such instances, there was one entry of descent & 
admission of the youngest son of an uncle of the 
person last seised, & one entry of descent & admis- 
sion of the youngest sons respectively of two sisters, 
heirs parceners of the person last seised; but 
there was no instance on the rolls in which the 
custom had been extended to more remote re- 
lations :—Held: the evidence afforded by the 
entries above mentioned was insufficient to prove 
that the custom of descent extended to so remote 
a collateral relation of the persons last seised as 
pltf., & he was not entitled to recover.— MUGGLE- 
TON v. BARNETT (1857), 2 H. & N. 668; 27 
L. J. Ex. 125; 30 L. T. O. 8S. 247; 4 Jur. N.S. 
139 ; 6 W. R. 182; 157 E. R. 270, Ex. Ch. 


Annotations :—Mentd. Re Smart, Smart v. Smart 1), 
an a an 165; Re Chenoweth, Ward v. Dwelley, erry 


272. ——— Of forfeiture for non-repair of tene- 
ments—Customary of manor showing tenants 
entitled to house-bote—& oral evidence of repairs 
at instance of lord—Insufficient to prove custom 
rendering copyhold tenants Hable to repair.|—The 
lord of a manor alleged a custom of the manor 
imposing upon the copyholders an obligation to 
keep their holdings in tenantable repair. For 
breach of this rp obligation by a deceased 
copyholder in his lifetime the lord brought an 
action for damages against his exors. as upon an 
implied contract to perform it. In support of 
the alleged custom he produced (a) the customary 
of the manor, from which it appeared that the 
Sd pan _were entitled to house-bote to be 
used on their copyholds; (6) entries in ct. rolls 
containing presentments by the homage when 
copyhold tenements were out of repair & forfeitures 
consequent on failure of the copyholders to repair 
them after presentment; also admittances of 
copyhold tenants containing licences to sub-let 
provided all due reparations had been performed ; 
(c) oral evidence showing that the copyholders had 
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repaired their tenements as & when required by 
the lord without any presentment by the hom : 
—Held: this evidence, bei referable ior tks 
customary law common to copyhold tenure 
whereby a copyhold tenant is liable to forfeiture 
for waste, was no evidence of any custom imposing 
on the copyholders a liability from which a con- 
tract to keep their holdings in tenantable repair 
was to be inferred.—GALBRAITH v. POYNTON, 
[1905] 2 K. B. 258; 74 L. J. K. B. 649. 

— — To prove custom for lord to grant parcels 
of the waste.|——See Commons & RIGHTS OF 
Common, Vol. XI., p. 44, No. 620. 

Customary of manor.|——See No. 272, ante. 

273. Copy of court roll—-To prove customary 
estate—Sufficient—If supported by other evidence. 
—(1) If tenant in tail & the issue in tail of copyhol 
lands in tail join in a surrender in a ct. baron of 
the copyhold lands, this is not an estoppel, for 
it ought to be by fine or deed indented. 

(2) Copyhold lands in tail are not within Stat. 
Westminster II. but it is a customary entail like 
in its nature to another entail, & such an estate 
must be docked by fine, or by some other cus- 
tom. way. 

(3) copies of ct. rolls be shown to prove a 
customary estate, the enjoinment of such estates 
sala also be proved, otherwise the proof is not 
good, 

(4) A seizure by the lord made of copyhold 
entailed lands within the manor of W. is in the 
nature of a recovery to dock the entail; & the 
manner of doing it is either for the copyholder 
to let his copyhold for more years than he ought, 
or to refuse to do his service & then the lord seizes 
the land for a forfeiture, & grants it to another by 
the consent of the copyholder that made the 
forfeiture. 

(6) A custom cannot be urged for a thing that 
finds its beginning since Richard I. if a record can 
be shown to the contrary. 

(6) A common recovery supposes a recompense 
in value to all persons who lost the estate by the 
recovery. 

Semble: there could be no such custom to cut 
off entails of copyhold lands by the forfeiture & 
seizure of the lord, for his seizure upon the for- 
feiture destroys the copy her estate by the common 
law, for it is in the lord’s election after the seizure 
whether he will grant the estate again or no, & it 
is not proved that the custom binds him to it 
(Rott, O.J.).——PIKINGTON v. BaasHaw (1655), 
Sty. 450; 82 H. R. 853. 


C. Usage. 

274. Must be supported by facts—Hearsay & 
belief insufficient.|—In a particular manor it was 
held there was no evidence of a custom for the 
Sopa to renew the leases on payment of a certain 

ne. 

The only remaining evidence offered for the 
ltfs. was, the depositions of the three witnesses ; 
ut not one of those witnesses mentioned any one 

instance of a renewal of those leases on the pay- 
ment of two years ancient rent, or of a fine not 
exceeding two years value of the land. Those 
witnesses merely spake to hearsay & belief; 
whereas a custom must be supported by instances 
of fact (LoRp HARDWICEH, O.),. 

As the bill was first brought, the custom was 
laid to be that the tenants hada right to have 
those estates renewed upon paying a reasonable 
fine: but there can be no such custom, it being 
uncertain what a reasonable fine in such cases is 
(Lorp HaRpDWICKHR, O.)—OHAMBERLAYN v. SYMONDS 
(1740), Barn, Oh, 98 ; 27 E. R. 670, I, 0. 
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275. Proof of single instance—Of admission of 
youngest nephew—Sufficient..—Dom d. MASON v. 
Mason (1770), 3 Wils. 63; 95 E. R. 936. 
Annotations :—Retd. Muggleton v. Barnctt Gian) 2H. & N, 

653 + 4 Hanmer x Chance ofi885), 4, Do . J. & Sm. 626. 

pea S ipassteg Age v. Dwelley, ipod} 2 Or 483." wa 

< arring of entail by surrender— 

reno aoe ee orgie of barring by 
-|-—-KOE d. BENNETT vy. JEFFERY (1813 

2M. & 5.92; 105 B. R, 316. i pease 

nr eas ° . 

Ce My Re A 

R. v. Woodham Walter (1869), 10 B. & 8 439. _ 

See, also, Nos. 236, 237, 238, 239, ante. 

277. Proof of four instances—Of surrender & 
admittance of first of successive life tenants—In 
exclusion of others—Sufficient.]—Paiiirs v. BALL, 
No. 232, ante. 

278. Evidence of claims extending over nearly 
800 years—Followed by nearly 80 years without 
claim—Sufficient.]|—HARRISON v. POWELL (1894), 
10 T. L. BR. 271. 

Rebuttal of evidence—Otherwise sufficient.]— 
Sce No. 572, post. 





Sub-srecr. 3.—ReEButTrar, OF EvIDENCR. 
279. Evidence sufficient to establish custom— 


‘Insufficient in face of ancient documents made 


within legal memory—Negativing existence of 

custom.|—PORTLAND (DUKE) v. Hti1, No. 572, post. 
280. Long non-user—Strong evidence of non- 

existence.]|— lLIAMMERTON v. Hon#y, No. 291, post. 
See, also, No. 278, ante. 


Sus-sEctT. 4.--OTHER CASES. 

281. Parties—On bill to establish ancient custom 
—All tenants should be parties.|—On a bill to 
establish ancient customs of a manor :—Held: 
(1) the suit was maintainable in equity, though 
the existence of the customs must bo established 
at law on an issue directed for that purpose ; 
(2) all the tenants of the manor should be parties, 
either as pltfs. or defts.—HupDSON v. FLETCHER 
(1673), Cas. temp. Finch, 114; 23 KH. R. 62. 

282. By certain tenants—All other 
tenants bound.|—Where a bill was brought by 
some few tenants of a manor against the lord, to 
settle the custom of the manor, as to fines upon 
deaths & alienations, & an issue was directed to 
be tried at law :—Held: the other tenants would 
be bound by the trial; & further it was no main- 
tenance for all the tenants to contribute, for it 
was the case of all. Semble: the bill should be 
on behalf of the pltfs. & all the other tenants.— 
Brown v. Howarp (1701), 1 Eq. Cas. Abr. 163, 
pl. 4; 21 E.R. 960. 


Annotation :—Refd. York Corpn. v. Pilkington (1737), 
Woest temp. Hard. 293. 





Secr. 4.—INTERPRETATION AND EXTENT OF 
CUSTOM. 

283. Custom for husband—-To take estate by 
curtesy—After issue born——-Admittance of wife not 
necessary.]—-EWER d. Hrypon v. ASTWIKE, No. 
908, post. 

2384. —— ——_—- -—— rr d. MILNER 
vy. BRIGHTWEN, No. 909, post. 

.]—See, generally, Part IX., Sect. 8, 


post. 
Custom of descent, see Part XII., post. 
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Sect. 4.—Int 
Part IV. Sect. 1: Sub-sects. 1, 2, 8, 4 & 5.] 


285. Custom for all inhabitants—To grind all 
corn at lord’s mill—-Whether grown within manor 
or not—Does not prevent inhabitants with no corn 
from using ground corn.|—RICHARDSON v. 
WALKER, No. 225, ante. 

286. Custom for jury sworn at court leet—To 
inspect weights & measures—-& seize false weights 
—Whole jury must be present at inquiry.|—-SHEP- 
PARD v. HALL (1832), 3 B. & Ad. 433; 1L. J. K. B. 
152; 110 EH. R. 156. 

Admissibility of evidence.|—See Nos. 263, 264, 
265, 266, ante. 

287. Custom on alienation—By surrender & 
bargain & sale—Surrender essential.|—-GRAHAM v. 
JACKSON, No. 608, post. 


SrEctT. 5.--ALTERATION, SUSPENSION AND 
DESTRUCTION OF CUSTOM. 

288. Alteration-—- By consent of lord—& 
ae v. DYER (1602), 6 Vin. Abr. 240, 

289. Suspension—By demolition of one of two 
milis—At which tenants bound to grind.|—-By the 
custom of a manor the tenants, residents & in- 
habitants thereof were bound to grind all their 
corn, grain, & malt, as well growing within the 
manor as brought from other places, & spent 
ground in their houses, at two ancient mills 
belonging to the lord, or one of them, at their 
own option; & the lord having pulled down one 

of the mills so as to deprive the tenants, etc. of 

their option :—Held: the custom was suspended. 


CopYvHOLDSs. 


ferpretation and extent of custom. Sect.5. | —RIcHARDSON v. OAPES (1824), 2 B. & O. 841; 


4 Dow. & Os B. 612; 2L.J.0.8. K. B. 182; 


107 E. R. 6 
Annotations :—Refd. Doe d. Calvert v. Reid (1830), 10 

B. & O. 849; Jones v. Waters (1835), 5 Tyr. 361. 

290. To grant demesne lands by copy for lives— 
Destroyed—By nt of lease from year to year— 
By owner in fee.|—-Re LONDON & SoUTH WESTERN 
Rattway Act, 1856, Ez p. HENLEY (LORD), No. 
108, ante. 

291. Destruction — Only by statute.|\—As a 
custom is local law, it cannot be got rid of except 
by statute. But long continued non-user is strong 
evidence of the custom never having existed. 

A bill prayed for a declaration that pltfs. & 
other inhabitants of S. were entitled to use & 
enjoy S. Green, which formed part of the waste 
lands of a manor & had formerly been unenclosed 
but had in recent times been leased & fenced 
without protest on the part of the inhabitants, as 
a place of recreation & amusement, & deft. claimed 
under a purchase made by him on the expiration 
of the lease :—Held: while the right claimed 
was one which might be claimed by custom, in 
the present case pltfs. had failed to produce sufficient 
evidence in support of their case.—HAMMERTON 
v. HONEY (1876), 24 W. R. 603. 


Annotations :—Consd. De La Warr v. Miles (1881), 17 Ch. D 


Edwards v. Jenkins, [1896] 1 Ch. 308. Mentd. 
Harrison v. Powell (1894), 10 T. L. R. 271. 

292. Suspended—By grant of lease from 
year to year—By owner having limited interest.|— 
Re Lonpon & SouTH WESTERN RaAmWway ACT, 
1856, Ex p. HENLEY (LorD), No. 108, ante. 

Extinction of customary right of way.|—Sce 
EASEMENTS & PROFITS A PRENDRE; HIGHWAYS; 
Srreets & BRIDGES. 
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Sect. 1.—TIHE COURT BARON. 
Sus-sEcrT. 1.—IN GENERAI. 


298. Confined to freehold tenants.]|—MrLWwicn 
v. Luter, No. 95, ante. 

294. Must have existed from time immemorial].} 
—ANON., No. 7, ante. 

295. Incident of manor—Cannot be prescribed 
for.|—ANON., No. 7, ante. 

° -|—(1) A ct. baron is of common 
right & incident to the manor & cannot be pre- 
scribed for ; (2) it must be held before the suitors ; 
(3) a prescription as to the extent of its authority 
may be good.—PILu v. TowErs (1600), Cro. Eliz. 
791; 78 E. R. 1021. 

297. ——— Cannot be severed—Except by 
Crown. een CASE (1570), 3 Dyer, 288 b; 
73 Ki. R. 647, 








298. ——-- ——.|—-R. v. STAFFERTON & Brown, 
No. 359, post. 
99. ——.|—Brown v. GoLpsMITH (1615), 1 
Brownl. 175; 123 E. R. 788. 
300. ——~ Cannot be reserved out of demise of 
manor.|—ANON. (temp. 1557-1602), Cary, 18; 


21 E. RB. 10. 

801. Separable—May be reserved out of demise.] 
—QO. was seised of the manor of H., in which were 
divers copyholds ; he leased the manor to one H. 
for twenty-one years, to begin two years after. 
OQ. afterwards bargained & sold the reversion to 
C. Subsequently a composition was made between 
©. & the lessee, by which the lessee granted & 
covenanted to & with O, that he would permit C. 


peaceably to hold the cts. & to take the profits to 
his own use, with the proviso that the lessee 
should have the rents of the copyholders & free- 
holders. Later the lessee granted over his interest 
in the term :—Held: the grant was good notwith- 
standing the exception & the covenant. was void, 
for although C. had authority to hold the cts., 
yet it ought to be in the name of the lessee.— 
WHEELER & Twoaoop's CasE (1588), 1 Leon. 
119; 74 KB. R. 110. 


Annotation :-—Reid. Wiggon v. Branthwait (1698), 1 Ld. 
Raym. 473. 


See, also, No. 113, ante. 
dha of judgment of court.J—See No. 480, 
post. 

302. Court of Queen’s Bench—Not a Court of 
Error on appeal from.}—R. v. OLD Haun (LORD 
OF THE MANoR) (1839), 10 Ad. & El. 248; 
2 Per. & Dav. 515; 8L. J.Q. B. 243; 3 Jur. 868 ; 
113 HE. R. 96. 


SuB-sEcr. 2.—THE Riaut to Hon. 
803. Who entitled—Lord of manor—Though 
parcel of manor demised.]|—ANoN., No. 118, ante. 
BA also, No. 114, ante. 


-——- ——- Unless manor customary only.] 
-~—MELWICH v. LUTER, No. 95, ante. 


ha —— —-—- ——.]-—Gay v. Kay, No. 351, 
post. 
306. —— —— ——.]—R. v. STarFerton & 


Brown, No. 359, post. 
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807. —— —— ——.]—-NEvIL’s Casxz, No. 6, 
ante. 

Sec No. 1888, post. 

808. ——— Lessee of manor—Not lessor—Unless 


power reserved.|—ANON., No. 113, ante. 

See, also, No. 300, ante. 

309. _—— Except in name of lessee.| 
—WHEELER & TWOGOOD’S CASE, No. 301, ante. 

310. ——— Not doweress—Unless claiming in 
right of manor.|—Braca’s CasE (1587), Godb. 
ae ; 718 E.R. 82. 

11. 


emma 








Holding demesne lands only.]— 
Gay v. Kay, No. 351, post. 

812. How right tested—Quo warranto.|—R. v. 
STAFFERTON & Brown, No. 359, post. 

Loss of right——By demise of manor.|—See No. 
303, ante. 

3138. Not by disuse—Though immemorial.] 
—ANON., No. 334, post. 

See, also, No. 317, post. 








“SECT. 3.—DutTy To HoLp. 

814. To accept surrenders—é& grant admittance — 
—Enforceable by Court of Chancery.]|—ANoN., No. 
1710, post. 

815. ———.]—Copyhold tenants ex- 
hibited a bill in Ch. against deft., the lord of a 
manor, who had refused to hold cts. & grant 
admittances, etc.:—Held: the lord should, as 
occasion might require, hold cts., allow surrenders 
& admit the surrenderees.—Moor v. HUNTINGTON 
(HARL) (1631), Nels. 12; 21 E.R. 777, 

816. To admit purchasers of burgage tenements 
—Enforced by mandamus.|—R. v. MiIpHuURST 
BorovuGH (1750), 1 Wils. 283; 95 HW. KR. 620; 

nom. R. v. MONTACUTE (LORD), 1 Wm. BI. 61. 
Annotations Ps R. v. Colenroone (1757), 2 Kony. 163 ; 

R. ¢. Wes Corpn. (1822), 2 Dow. & Ry. K. B. 17 

0. Pitt a8, 10 Ad. & EL Bre Wik. v. Powsll (1841), 

817. parciaiivs right to hold court—For deter- 
mination of civil suits—Granted by Royal Charter— 
Creates obligation—Right not lost by non-user.]/— 
By charter the King granted that the steward & 








suitors of a manor should have power to hold a 
ct. for the determination of civil suits, & there had . 


been a non-user of the ct. for fifty years, except 
for the purpose of levying fines & suffering re- 
coveries :—Held: (1) this ct. being for the public 
benefit, the words of permission in the chaste 
were obligatory ; ; (2) the right of determining 
suits was not lost by the non-user.—R. v. HavEr- 
ING ATTE BOWER (STEWARD & SUITORS OF) (1822), 
5 B. & Ald. 691; 2 Dow. & Ry. K. B. 176, n.; 
1 Dow. & Ry. M. "Oo. 205; 106 HK. R. 1343. 


Annotations cally, Bath, R. v. Headley (1827), 7 B. & CO. 
496. Generally, Re v. W yllyams (1823), a paar’ & 
Ry. K. B. 75. Mentd. R. v. aye. ore oe 1 B. & C. 
85; Blacket v. Blizard (1829 ) 9 B. GQ. of 
Isle of Man v. Cowley (1859), 12 Moo. 5 %. 8, in? ulius 
v. Oxford (1880), 5 App. Cas. 214; R. v. Turner agory 
66 L. J. Q. B. 417. 


SuB-sEct. 4.—BEFORE WHom HE Lp. 


818. Suitors—At least two must be present.]— 
ANON. (1532), Bro. N. 0. 55; 73 E. R. 871 
3 ANON., No. 7, ante. 


en ee ee 


820. ——.]—-LoVELL & "GoLsTON's CasE, No. 
373, post. 

321. ——.]— Prt v. Towmurs, No. 296, ante. 

822. ——— Steward alone eae TO, wade 
v APPLETOFT (1620), Cro. Jac. 582; 79 R. 497. 
Annotation : :~—Mentd. Anon. (1674), 1 


Bee, also, Nos 826, 397, S58, S20, 390, 381, post, 


d -——-VOL. xu. 


| irr 
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one: of whom is steward of court.|—Sce 
No. 331, pos 

323. ifechold tenants.|—-MELWICcH v. LUTER, 
No. 95, ante. 

824. Two at least must be present./— 
A ct. baron cannot be holden without two freehold 
tenants of the manor & such freehold tenants 
cannot be created at this day. 

A lord conveyed a part of the demesnes of the 
manor to A. & his heirs, & another part to B. & his 
heirs, to hold as of his manor by fealty & suit of 
ct., & then he held a ct. before the two tenants as 
free tenants :—Held: the ct. was improperly held 
& any amercement at that ct. was bad.—CHETWODE 
v. CREW (1746), Willes, 614; 125 E. R. 1348. 
Annotations : nad. Delecherois ». Delacherois areas) 11 

H. L. Cae. 62. Re rown v, Gill (1846), 2 C. B . 861; 

Re Holliday (1922), for L. T. 585. 

825. ——.}—(1) If the lord of a manor 
conveys a customary estate to the tenant, he 
cannot reserve to himself the ancient services, for 
the tenant by reason of Stat. Quia Emptores must 
then hold of the superior lord. 

a, To constitute a ct. baron, it must be holden 











| before two free suitors at least.—BRADSHAW v. 


LAWSON (1791), 4 Term Rep. 443; 100 E. R. 1109. 
Annotations : :—As to (1) Distd. Chichester v. Hall (1851), deb 





L. T. O. 121. fd. Delacherois v. Delacherois (1 
11H. L. Gast 62. 
326. —— Steward alone {insufficient.]- 


RuMSEY v. WALTON (1760), cited in 4 Term Rep. 


446, N. P. 
Annotation :—Consd. Bradshaw v. Lawson (1791), 4 Term 
Rep. 443. 


See, also, No. 322, ante, Nos. 827, 828, 329, 330, 
331, post. 

327. Steward of manor—By prescription.|— 
BROWNE v. HARTSHORNE (1671), Freem. K. 
19; 89 E.R. 17. 


328, —— By Ce eas aa ae v. COCKE 
oe Freem. K. B. 315; 89 E. R. 233. 
—— —_—_]— Eure 2. WELLS (1672), 


T. oH 29 ; 84 EK. R. 1128. 
Annotation :—Refd. Tonkin v. Crocker (1694), 2 Lut. 1211. 


330. ——.]—-ToNKIN v. CROKER, No. 4, ante. 

331. Steward of court being a free suitor —& 
other free suitors—Steward not also steward of 
manor.|—(1) An omission to state in the plaint in 
a ct. baron the nature of the action is a mere 
regularity, which may be waived. 
In a suit in a ct. baron the proceedings were 
alleged to have been taken at a ct. held before A., 
the steward of the ct., a free suitor thereof, & B. & 
C. & others, free suitors of the ct. :—-Held: (2) the 
ct. was properly constituted, it being alleged that 
A. was a free suitor ; (3) A. was properly described 
as steward of the ct., though it was not alleged 
that he was steward of the manor; (4) the ct. was 
properly described, & it was sufficient to set forth 
the names of two only of the free suitors who 
attended.—Brown v. Git (1846), 2 O. B. 861; 
83 Dow. & L. 823; 15L. J.C. P.187; 71. T. O. 8. 
87; 10 Jur. 666 135 BE. R. 1183. 


Annotation : :—Generally, Mentd. Sterry v. Clifton (1850), 9 


SuB-sEcr. 5.—TIME AND PLACE FOR HOLDING. 

332. May be held after sunset.}—ANON. (1564), 
Moore, K. B. 68; 72 E. R. 446. 

833, Must be held every three weeks.|—-TONKIN 
v. CROKER, No. 4, ante. 

334, May be held at any place within rca Pa 
A ct. baron may be held at any. aes within 
manor, but not out of the manor, & so a@ leet Soe 
= held in any place within the liberty & franchise, 

although no ct. hath time out of mind been 
D 
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Sect. 1,.—-The court baron: Sub-eects. 5,67. Sect.2: 
Sub-secls.1& 2. Sect. 8: Sub-seots. 1, 2 & 8.) 


holden within the manor yet it is not thereby lost 
for it is incident to a manor of common right.— 
ANON. (1571), Owen, 85; 74 E. BR. 881. 

835, Must be held within manor.]—ANON., 
No. 884, ante. 

886. Except ty custom.]—-(1) If the 
steward. of a manor holds a ct. out of it, all the 
grants & admittances there made are void; for a 
ct. baron ought to be held within the manor, unless 
there be a custom to hold it out of the manor. 

(2) If a feme copyholder for life takes husband 
who commits waste against the custom of the 
manor, & dies, it is a forfeiture of her estate; 
secus if waste be committed by a stranger without 
the consent of the husband.—Cuirron v. MOLINEUX 
(1585), 4 Co. Rep. 27a; 76 E. R. 939. 

Annotations :-— Aa 1) Refd. Doe d. Leach v. Whitaker 

1833), 6 B. & Ad. 409. As to (2) Refd. Doo d. Grubb v. 
urlington (1833), 5 B. & Ad. 607. 

Several manors owned by one lord.]— 
See No. 1595, post. 

837. In accustomed place—Mandamus will lie 
to permit.|—A mandamus issued to permit a ct. 
leet & ct. baron to be held in the accustomed 
place.—R. v. GRANTHAM CoRPN. (1770), 2 Wm. BI. 
716; 96 E.R. 420. 

Annolations :-—Consd. R. v. Ilchester Corpn. (1823), 2 Dow. 
& Ry. K.B. 724. Refd. t. v. Milverton (1835), 1 Har. & W. 





SuB-sEcT. 6.—THE STEWARD OF THE COURT. 
833. Is judicial officer—Not liable for mistake 
of bailiff..—HoLroyp v. BreARE (1819), 2 B. & 
Ald. 473; 106 H. R. 439. 
annotations 5 cone, Tune v. Morris (1835), 2 Cr. M. & R. 
; Bradley v. (1841), 3 Man. & G. 221. Refd. 
Tinsley v. Nassau (1827), Mood. & M. 62; Re Y ton, 
Rawes v. 1836), 6 L. J. Oh. 114; Sterry v. ton 
(1850 ,9C. B. 110; Gelen v. Hall (1857), 2 H. & N. $79. 
entd. Houlden v. Smith (1850), 14 Q. B. 841. 


839. Not liable for acts of regular bailiffs 





of court—In executing process of court.]—(1) The ! 


steward of a ct. baron is a judicial officer, & is not 
liable for the acts of the regular bailiffs of the ct. 
in executing the process of the ct. 

(2) But where the steward issued an attachment, 
to compel a deft.’s appearance, addressed to special 
bailiffs, nominated by the party who sued out the 
process, & who gave the steward an indemnity to 
protect him from the consequence of an 
conduct of the bailiffs :—Held: he was liable for 
their act in wrongfully sei the goods of a 
third party.— BRADLEY v. Carr (1841), 3 Man. & G. 
ae rte N. R. 623; 11 L. J.C. P. 22; 183 


Annotation -—4e to (1) Refd. Sterry v. Clifton (1850), 9 0. B. 


See, also, No. 331, ante. 
840. May a aia | steward of a ct. baron 
may amerce, & the bailiff for the may there- 
upon ex 0, distrain without special warrant.— 
ep Nae v. ALMAN (1600), Cro. Eliz. 748; 78 
Annotation :-—Retd. Matthows v. Carew (1702), 1 Salk. 107. 
341. Mandamus will not lie to swear in.J— 
ANON. (1702), 12 Mod. Rep. 666; 88 EK. R. 1589. 
342. Information granted — Against 


of misconduct—Soliciting jury.)—R. v. 
Emutvowat (1781), 1 Barn. K. B. 436 ; vy E. R. 
8438. Restoration to office——Mandamus will not 
Me for.)—STampr’s CasE, No. 384, poe 
a4. ies to restore 


—— ———,|—Mandamus 
the steward of a leet, for his office tends to the 


mis- | 


CopyHOLDs. 


administration of justice, but it does not lie to 
restore the steward of a ct. baron to his office, for 
it is private.—MIDDLETON’s OasE (1663), 1 Sid. 


oe ; cited in 15 Vin. Abr. 197, pl. 4; 82 E. BR. 
345. —— Mandamus will Hie for—Unless 


steward at will only.j|—-Mandamus lies for a 
steward of a leet, & also, if he be not at will only, 
for the steward of a ct. baron (HALL, O.J.).—R. v. 
KINGSCLEERE (CHURCHWARDENS) (1671), 2 Lev. 
18; 83 EB. BR. 432. 
Annotation -—Mentd. Peak v. Bourne (1732), 2 Stra. 943. 
846. Joint grantees in reversion of stewardship 
of honour—With keeping of courts baron-—-Ma 
maintain debt—For fees wrongly taken by another. 
—Howakb v. Woon, No. 491, post. 
The steward as officer of manor.]—See Part VI., 
Sect. 1, post. 


SUB-SECT. 7.—JURISDICTION. 

347. Jurisdiction of court—May be determined 
by prescription.|—PiL. v. TowERS, No. 296, ante. 

348 s to appointment of officers— 
Limited to manor.]—The appointment by a ct. 
baron to an office to be exercised in the whole of 
a township, in which township are several other 
manors & no manor paramount, is a bad appoint- 
ment, & no settlement is conferred by having 
served the office.—R. v. N. 


EWMARKET ST. MARY 
(INHABITANTS) (1835), 8 Ad. & El. 151; 1 Har. 
& W. 164; 4L.J.M.C. 89; 111 BH. BR. 370. 


Sect. 2.—THE CUSTOMARY COURT. 
Susp-szor. 1.—Tue Rieut ro Hop. 
See, now, Copyhold Act, 1804 (c. 46), s. 82. 
349. Grantee of all copyholds.]|—-MELWICH v. 
Lursr, No. 95, ante. 
350. .]—JACKSON v. NEAL, No. 18838, post. 
351. Lord of customary manor—Manor com- 
sed of demesne lands only—Without services.|— 
1) Where the custom of a manor is quod dominus 
ae tempore may demise in possession or reversion, 
he grant of a tenant in dower shall bind the heir, 
though the reversion does not fall into possession 
during the estate of him who made the grant. 
(2) The lord of a manor having no services, but 
demesnes only, may hold a special ct., but not a 
ct. baron.— Gay v. Y (1598), Cro. Eliz. 661; 78 





E. R. 900. 
Annotations :—4As to (1) Consd. R. v. Venn (1875), 44 
ee Q. B 168. Ret. Doe d. Raver 6. he ae kaa, 


2Q. B. 792. 
352. ———.]—NEVIL’s OasE, No. 6, ante. 


SuB-SECT. 2.—OTHER CASES. 
353. What is—-Court attended by customary 
tenants—Though deseribed in court rolls as court 
baron.|—Dok d. EVANS v. WALKER, No. 1759, post. 
354. May be held before steward——By custom. }|— 
TONKIN v. CROKER, No. 4, ante. 
See, now, Copyhold Act, 1894 (c. 46), s. 82. 
355. Must be held within manor—Except by 
custom.|—(1) It is no objection to a copyhold 
ant that it is made upon the surrender of a 
ormer grantee in remainder, whose admittance 
had, upon such former grant, been expressly 
respited, & of whose admittance at any subsequent 
time there was no entry in the ct. rolls; (2) nor 
is it an objection to the grant of several customary 


Part [V.—Manoriau Courts. 


tenements by one copy of ct. roll, that several 
renta are reserved, without specifying which is 
reserved out of each tenement, it appearing that 
former entire grants of same several tenements 
have contained similar entire reservations ; (3) nor 
is it an objection that two heriots are expressed 
to be reserved, where in former grants only one 
heriot has been reserved. 

(4) A customary ct. cannot be held out of the 
manor unless there be a custom to warrant it, & 
if a ct. be so held, all that is done at it is void, but 
the nullity of such ct. only affects such things as 
are required to be done at a ct. 

(5) A lord may grant to & admit a copyhold 
tenant, not only out of ct., but also out of the 
manor. 

(6) A grant by the lord in person is good, 
although it Perper to be made at a ct. within 
the manor, which in fact was held out of the manor. 

(7) The steward of a manor may take a surrender 
out of ct., but a steward cannot admit out of ct. 

(8) A voluntary grant of a copyhold, made by 
the steward at a ct. held off the manor, is sufficient 
where such steward is also clothed with a power 
of attorney, which expressly authorises him to 
make voluntary grants, even though the grant 
purport to be made by such steward as steward, & 
without any reference being made in the grant to 
the special authority. 

(9) In order to constitute the grantce of a copy- 
hold a perfect customary tenant, where the grant 
is made out of ct., such grant must be notified at 
the next customary ct., or at such other subsequent 
ct. as the custom points out, & must be entered 
on the rolls of the ct., but it is sufficient if, having 
been entered on the ct. rolls at a void ct. as at a 
good ct., it appears on the ct. rolls at a subsequent 
good ct., & be not then objected to by the tenants. 
—Dor d. LBACH v. WHITAKER (1833), 5 B. & Ad. 
409; 110 BE. R. 841; sub nom. Dor d. RoBERTs v. 
WHITAKER, 3 Nev. & M. K. B. 225. 

Annotation :—.As to (7) Refd. Doe d. Gutteridge v. Sowerby 

(1860), 7C. B. N.S. 599. 

356. When Court of Chancery will correct judg- 
ment of.]}—PLUNKETT v. BURLINGTON (LORD) 
(1837), 1 Jur. 376. 


Sect. 3.—THE COURT LEET. 
SUB-SECT. 1.— NATURE. 


857. Nature—Is court of record.|—A leet is a 
ct. of record, & the steward is judge there.— 
GRIESLEY’S CASE (1588), 8 Co. Rep. 38a; 77 
E. R. 530; sub nom. GRisiEy’s Cass, Sav. 93. 
Annotations :-—Mentd. Godfrey’s Case (1614), 11 Co. Rep. 

42a; James ev. Tutney (1639), Cro. Car, 532; Crawloy’s 

(1640), Cro. Car. 567; Langham’s Case (1641), 

March, 179; Fletcher v. (1695), 1 Ld. Raym. 69; 
Savile v. Roberta i 1 Ld. Raym. 374; Groenvelt v. 
Burwell (1700), 1 Ld. Raym. 454; BR. v. Layton 1709), 
11 Mod. Rep. 236; Edwards v. Hughes (1726), G 

R. v. Adlard (1825), 4 B. & C. : vw. Fa 








209 ; 7723 R. er 
(1835), 5 Tyr. 915; R. v. Mosley (1835), 3 Ad. & El. 
358. -.|—BULLEN v. GODFREY (1614), 


1 Roll. Rep. 73; 81 EH. R. 337. 

359. Not incident of manor.|—(1) A ct. 
baron is incident, to every manor, but as to this, 
it is to be understood to be of a manor in facto, & 
in truth, but not to be a manor only in intendment, 
& a nominal manor. A man cannot havo a ct. 
baron without a manor, for this ct. is incident to a 
manor, & cannot be severed from it. 

(2) The lord of the manor cannot grant away 
his cts. to another, & if he grants away the manor 
or fair, he cannot reserve such cts. unto himself, 
for they are incident to the manor. 
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_. (8) Manors cannot be at this day created, unless 
it be by way of derivation, as being derived out of 
the ancient manor, which descends unto copar- 
ceners, in this case upon partition of such a manor 
between them, the same shall now be in them as 
several manors. 

(4) A manor & also the ct. which is incident to 
such a manor may exist without being derived out 
of the Crown, but a ct. leet is not incident to a 
manor, & he who has a manor, may also have a 
ct. leet to be by him held within his manor, but 
this ought to be by a special grant from the King, 
& not otherwise. He may then punish offenders, 
which he cannot doin his ct. baron. fle cannot 
be ousted of his ct. baron, unless he be ousted of 
his manor; for if he have a manor, he ought to 
have such a ct. baron, for this is as an incident, & 
follows the manor, as a neccessary subsequent & 
adjunct unto the manor, & therefore if he have the 
one, the manor, he shall also have the other, tho 
ct. baron. 

(5) A quo warranto lies for holding a ct. baron.— 
R. v. STAFFERTON & BROWN (1610), 1 Bulst. 54; 
80 BK. KR. 756; sub nom. R. v. STAVERTON, Yelv. 
191; sub nom. R. v. STANTON, Cro. Jac. 259. 


Annotation -—Generally, Mentd. R. v. London (1690), 12 
Mod. Rep. 17. 





May be appurtenant to manor.|—Sce No. 
367, post. 

860. Creation of—By royal grant.j/—-lt. v. 
STAFFERTON & Brown, No. 359, arte. 


Sun-sect. 2.—Tue Riaur ro Lonp. 

361. Leet appurtenant to manor—Coparceners 
owners of part of manor—On apportionment— 
Entitled to hold.|}—ANon., No. 367, post. 

362. Grantee of portion of manor—On sever- 
ance.|—~Mornris v. SmirH & Pact, No. 90, ante. 

3863. How tested—Whether by quo warranto.]— 
R. v. MEDLICOAT (1732), 2 Barn. K. B. 221; 94 
K. f. 462. 

3864. ——- —-— Quo warranto refused.|—-It. v. 
JANN (1737), Andr. 14; 95 K. R. 276. 

Annotation :—Refd. kh. v. Marsden (1765), 3 Burr. 1812. 

865. Granted after long disuser.|—— 
DARELL v. BRIDGE, KR. v. BRiIDUE (1748), 1 Wm. BI. 
46; 96 E.R. 25. 

866. Transmission of right—Must be by deed.|— 
PORTER v. GRAY, No. 376, post. 

867. Loss of right—Not by apportionment of 
manor---To which appurtenant.]—If there are 
three coparceners of a manor to which lcet or 
lawday appertains, & the King purchascs two 
parts of the manor with the appurtenances, the 
leet is not extinct, but remains appendant to the 
third part of the manor.—ANoN. (1537), 1 And. 
26; Ben. & D. 20; Benl. 11; 123 H.R. 334, 

868. Not by non-user.]—ANON., No. 334, 
ante. 











Sus-sEcT. 3.—Dury To Hop. 

369. For presentment of election of mayor— 
Enforced by mandamus—Directed to steward.j|— 
R. v. WILLIS (1738), Andr. 279 ; 7 Mod. Rep. 261 ; 
05 E. R. 398. 

370. To swear in constable— Enforced by 
mandamus—Directed to lord.]—R. v. COLEBROOKE 
(1757), 2 Keny. 163; 96 H. BR. 1142. 

871. To appoint officers—Enforced by manda- 
mus—. to lord.|-—R. v. MILVERTON (LORD 

D 2 
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Sect. 83.—The court leet: Sub-sects. 8, 4, 5,6 & 7. 
Sect. 4. Part V. Sect. 1: Sub-sects. 1 & 2, 
A. (a) & (0). : 


OF HUNDRED) (18385), 3 Ad. & El. 284; 1 Har. & W. 

282; 4L. J. M. ©. 88; 111 B. R. 421. 

An s—-Mentd. Grace v. Clinch (1843), 4 Q. B. 606. 
872. Mandamus to summon specific jurors— 

Refused.]—R. v. BANKES (1764), 1 Wm. Bl. 452; 

3 Burr. 1452; 96 E. R. 260. 


SuB-sEcT. 4.—BEFORE WHOM HELD. 

878. Before steward.|—Every ct. baron is to 
be held before the suitors, if there be no pre- 
scription to the contrary ; but a leet always before 
the steward.—-LOVELL & GOLSTON’S CASE (1587), 
Godb. 68; 78 E. R. 42. 

374, ——.!— GQRIESLEY’s CASK, No. 357, ante. 


SuB-sEcT. 6.—TimzE AND PLACE FOR HOLDING. 

375. Time for holding—Oftener than twice a 
year—By prescription.|—R. v. PARTRIDGE (1588), 
2 Leon. 28; 74 KE. R. 331. 

376.-—- On day mentioned in grant—Leet 
created by grant.|—-A leet cannot be granted but 
by deed, & it must then be held on the day men- 
tioned in the grant.—PorTER v. Gray (1591), 
Cro. Eliz. 245; 78 BE. R. 500. 

See, also, No. 371, ante. 

377. Place for holding—Any place within liberty 
& franchise.|—ANoN., No. 334, anle. 

Several manors owned by one lord.}—Sce 
No. 1595, post. 

378. Accustomed place—Town hall— 
Mandamus to mayor to give key refused.|—-R. v. 
WIGAN Coren. (1744), 1 Wils. 76; 95 E. R. 501. 
Annotation :—Refd. R. v. Ichester Corpn. (1823), 2 Dow. 

& Ry. K. B. 724. 

379. Lordship formerly vested 
in burgesses granted to another.]|—The bailiff & 
burgesses of I., a corpn. by prescription, had from 
time immemorial been lords of the manor of I., 
&, as such, had during all that time held a ct. leet 
for the manor on certain days in the Guildhall of 
the borough, which was their property. In 1553 
they accepted a charter which purported to grant 
to them a ct. leet to be held in the Guildhall, as 
of ancient time had been used. By an award 
afterwards made in pursuance of a private Act 
of Parliament, the manor of I., with the rights, 
members, cts., view of frankpledge, etc., royalties 
& appurtenances, excepting to the bailiff & bur- 
gesses the Guildhall, houses, buildings, ct. or 
garden belonging to same, etc. were conveyed to 
H. :—Held: although the exception retained in 
the bailiff & burgesses the property in the Guildhall, 
yet the lord of the manor had a right to hold the 
ct. leet there.—-R. v. ILCHESTER CORPN. (1824), 
2B. & C. 764; 4 Dow. & Ry. K. B. 824; 2 
L. J. O. 8S. K. B. 147; 107 E. R. 567. 

880. ———- ——— Grant of permission enforceable 
by mandamus.|—R. v. GRANTHAM CoRPN., No. 

37, ante. 
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SuB-sEcT. 6.—THE STEWARD OF THE COURT. 


381. Jurisdiction of—On failure to do suif— 
Cannot fine—Without presentment.!—-HarL v. 
TURBETT (1591), Oro. Eliz. 241; 78 E. R. 497. 

See, also, Nos. 873, 374, ante. 

382. Liable to information by quo warranto— 
For misconduct—Impanelling j improperly 
summoned.]—R. v. HARRISON (1723), 8 Mod. Rep. 
135; 88 E. R. 103. 

383. Right to office—Tested by quo warranto.] 
—R. v. HULSTON (1725), 1 Stra. 621; 93 E. R. 738. 
Annotation :—Reftd. Darley v. R. (1846), 12 Cl. & Fin. 520. 


884. Restoration to office—-Enforceable by 
mandamus.]—Semble: a writ of mandamus wi 
lie to restore one to the stewardship of a ct. leet, 
but not to a ct. baron.—STAMp’s CASE (1661), 1 
Sid. 40; 1 Keb. 5; 82 BE. Rt. 957. 

385. .|—R. v. KINGSCLEERE (CHURCH- 
WARDENS), No. 345, ante. 

386. .]—MIDDLETON’s CasE, No. 344, 
ante. 

















SuB-SEcrT. 7.—JURISDICTION. 


3887. As to bye-laws—Bye-law imposing fine— 
For receiving inmate into house—Without giving 
security—To parish overseers—Good.]—ANON. 
(1659), Hard. 471; 145 EB. R. 553. 

Annotation :—Mentd. Whitrong v. Blaney (1675), 2 Mod. 

Rep. 10. 

388. For regulation of rights of commoners— 
As to fishery.|—-The jury in a ct. leet of a manor 
made a bye-law regulating the rights of the com- 
moners in respect of a fishery in the manor. The 
jury were not composed exclusively of commoners, 
though the majority were commoners :—Held: the 
bye-law was bad.—PLATT v. JESSETT (1900), 17 
T. L. R. 105, D. C. 

For regulation of commons.]—See COMMONS 
& RicguTs ofr Common, Vol. XI., p. 87, Nos. 1063, 
1064, 1065. 

889. As to appointment of officers—To choose 
constable.|—R. v. BERNARD (1696), 2 Salk. 502 ; 
re Raym. 94; 12 Mod. Rep. 115; 91 EH. R. 

890. ——_— ——— Person chosen must serve under 
penalty—Penalty not distrainable—Save by custom. 
—FLETCHER v. INGRAM (1697), 1 Salk. 175; 
Mod. Rep. 127; 12 Mod. Rep. 87; 1 Ld. Raym. 
69; 3 Ld. Raym. 80; Comb. 350; Skin. 635; 
Holt, K. B. 187; 91 E. R. 161. 

Annotations :—Reld. R. v. Howson (1697), 12 Mod. Rep. 180 ; 

R. vw. Lone (1730), Sess. Cas. K. B. 118; RK. v. Lane (1731), 

2 Barn. K. B. 56. 

391. Sessions have no jurisdiction to 
discharge.}—— LIMINGTON (CONSTABLES’) CASE 
(1728), 2 Stra. 798; 93 EH. R. 855. 














Secr. 4.—SUIT OF COURT. 
See Part XI., Sect. 5, post. 


Part V.—TuEe Court Rois aND OTHER MANORIAL DocUMENTS. 
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Part V.—The Court Rolls and other Manorial Documents. 


Sus-sEct. 1.—Ovustopy. 

892. Who entitled to—Lord of manor.]—(1) The 
right to the custody of the ct. rolls of a manor is in 
the lord, & not in the steward. 

(2) On motion in a cause where infant pltfs. 
were lords of a manor :—Held: the rolls should 
be delivered up by the steward, who was also a 
solr., to the receiver in the cause.—RAWES uv. 
RAWEsS (1836), 7 Sim. 624; 58 E. R. 9773 sub 
nom. Re YARRINGTON, RAWES v. RAwes, 5 L. J. 


Ch. 114. 
Annotations :—As to (1) Distd. Windham v. Giubilel (1871), 
40 L. J. Ch. 605. xpld. Re Jennings, [1903] 1 Ch. 906. 


393. —— Qualified right only.|—Both the 
lord of a manor & the steward have a qualified 
right to the custody of the ct. rolls. The steward 
is entitled to keep them for the purpose of dis- 
charging the duties of his office, & there is no rule 
that the lord is entitled as of right, in the absence 
of misconduct, to call upon the steward to give 
them up to him.—Re JENNINGS (A SOLICITOR), 
[1903] 1 Ch. 906; 72 L. J. Ch. 454; 88 L. T. 387; 
67 J. P. 367; 51 W. R. 425; 47 Sol. Jo. 420. 

394. ——— Steward—For purposes of duties of 
office.|—-Re JENNINGS (A So.icrror), No. 393, 
ante. 

395. To whom ordered to be delivered—Person 
appointed to hold courts.|——-Brown v. BROWN 
(1732), Dick. 62; 21 E. R. 191. 

396. S. P. Davy v. ACLAND (1744), Dick. 62; 
21E. BR. 191. 

397. S. P. CompTron v. Compron (1760), Dick. 
62; 21 KH. R. 191. 

398. —— Not steward of testamentary guardian 
—Rolls in hands of steward of trustees.|—Morr v. 
Buxton (1802), 7 Ves. 200; 32 E. R. 81. 

899. ——— Receiver—-On behalf of infant lord.]— 
RAWES v. RAWES, No. 392, ante. 

See, also, No. 403, post. 

400. Jurisdiction of court—To order delivery 
up—On motion—Where steward a _ solicitor.|— 
Ez p. GRUBB (1813), 5 Taunt. 206; 128 E. KR. 666. 
Annotations :-—Distd. Ex p. ———- (1855), 19 J. P. Jo. 373. 

Consd. Re Jennings, 1003] 1 Ch. 906. Refd. Rawes v. 

Rawes (1836), 7 Sim. 624. 

401, —— ——- —_—- ———.|—The ct. will enter- 
tain a summary jurisdiction over one of its officers 
who is employed as steward of a manor, to make 
him deliver up ct. rolls & muniments of his em- 
ployer, & to compel him to pay over rents received. 
—Hz p. Corpus Curisti CoLLEeveE (1815), 6 Taunt. 
105; 128 E. R. 972. 

Annotation -—Conad. Re Jennings, [1903] 1 Ch. 906. 

402. —— —— ——-.]—RAWES v. RAWES, 
No. 892, anie. 

See, also, No. 488, post. 

403. Only on misconduct of steward.]} 
—(1) On the application of the guardian ad litem 
of an infant lord of the manor, the ct. will not order 
the steward to deliver up the ct. rolls to the receiver 
in the cause, if there is no suggestion of any 
improper conduct on the part of the steward. 

(2) The ct. will not displace one steward without 
seeing that there is another to perform his functions. 
—WINDHAM v. GIUBILEI (1871), 40 L. J. Ch. 505; 
24 L. T. 653. 

Annotation :-—Consd. Re Jennings, [1903] 1 Ch. 906. 
404. -]—Re JENNINGS (A 














coment a 


SoLicrTorR), No. 398, ante. 
Custody of indexes— Prepared by steward.]— 





SusB-sEcT. 2.—INSPECTION AND PRODUCTION, 


A. Who Entitled to Inspect. 
(a) Tenants. 

See R.S. C., Ord. 31, r. 19. 

405. Tenant of manor.|—Ror d. Hare »v. 
AYLMAR (1754), Barnes, 236; 04 E. R. 893. 

406, .j--R. v. SHELLEY (1789), 3 
Rep. 141; 100 E. R. 498. 

Annotation :-—Expld. R. v. Allgood (1798), 7 Term Rop. 746. 

As prosecutor—In indictment of lord for 

nuisance.|—See No. 420, post. 

407. Copyhold tenant.)—-Sracy’s Case (1626), 
Lat. 182; 82 E.R, 336. 

408. With prima facie title.|—One who 
has a prima facie title to a copyhold is entitled to 
inspect the ct. rolls, & take copies of them, so far 
as relates to the copyhold claimed, though no cause 
be depending for it at the time—R. v. Lucas 
(1808), 10 Hast, 235; 103 EK. R. 765. 

Annotations :—Diatd. R. v. Smallpiece (1821), 2 Chit. 288 ; 
fa Barnes (1842), 7 Jur. 217. Refd. R. v. Tower (1815), 
a5 epee ale Muttor v. Eastern & Mid. Ry. (1888), 
409. Freehold tenant.|—ADDINGTON v. CLODE 

(1775), 2 Wm. Bl. 1030; 96 EB. R. 605. 

410. ——- Only when cause depending—In- 
volving tenant’s right.|—R. v. ALLGooD (1798), 7 
Term Rep. 746; 101 EH. R. 1232. 

Annotation + Sona. ht. v. Merchant Taylors’ Co. (1831), 
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411. Of enfranchised land.|—Q.  v. 
TiornBy (LORD OF THE MANOR) (1844), 8 J. P. Jo. 
853. 

412, ——.]—WARRICK v. 
OxFrorn, No. 429, post. 

Freeholder’s tenant.]|—Sce No. 421, post. 


(6) Other Persons. 


413. Co-owner—Manor held by tenants in 
common.]—A tenant in common of a manor, for 
a long time occupied wholly by the other tenant 
in common, who does not know the quantity of 
the manor, because the other has also sold lands 
intermingled, may have the sight of the ct. rolls 
& writings of his companion, concerning only the 
quantity of the manor, but not concerning the 
sold lands, nor his title to the manor, & the other 
will be ordered also to show the like on his part.— 
CAPELL v. MyM (1599), Cary, 16; 21 EK. R. 9. 

414, Owner of another manor—In_ dispute 
between two lords—Not entitled.J~-Davis d. 
SaLop Corpn. v. Epwarps (1732), Cooke, Pr. Cas. 
70; 125 H.R. 963. 

415. Adverse claimant to manor-——Not entitled.| 
—Woop v. WHITCOMB (1707), 12 Vin. Abr. 146, 

1. 9. 
416. J—TA.soT v. VILLEBOYS (1783), 
cited in 8 Term Rep. 142; 100 K. R. 499. 
Annotation :—Consd. R. v. Shelley (1789), 3 Term Rep. 141. 

417. Owner of adjoining lands—Claiming right 
of common—Within manor—Entitled.]|—MINET »v. 
MorGan (1871), L. R. 11 Eq. 284; 23 L. T. 280; 
24 L. T. 120; 18 W. R. 1015; 19 W. R. 374; 
subsequent proceedings (1873), 8 Ch. App. 361, 
L.C. & L. J. 

418. Party claiming to hold land In fee simple— 
Alleged by lord to be freehold tenant of manor—Not 
entitied.|—OwEN v. WYNN (1878), 9 Ch. D, 29; 
38 L. T. 628; 26 W. R. 644, C. A. 

Annotation: A.-G. ». Newcastle-upon-Tyne Corpn., 

[1899] 2 Q. B. 478. 


419. Owner of tithes—To ascertain proportion 


Term 
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Sect. 1.—The court rolls: Sub-sect. 2, A. (b) & B., 
C. & D.; sub-sect. 8, A.] 


paid by lord & tenant—Not entitled.|—HErerorp 
(BP.) v. BRIDGEWATER (DUKE) (1729), Bunb. 269 ; 
145 E. R. 670. 


Annotation :—~Men Hardcastl , 45), 3 
yeeuat tia Mentd. castle v. Smithson (1745) 


420. Prosecutor in criminal proceedings—In- 
dictment of lord for nulsance—Not entitled— 
Though tenant of manor.}—R. v. CADOGAN (EARt,) 
(1822), 5 B. & Ald. 902; 1 Dow. & Ry. K. B. 559; 
1 Dow. & Ry. M. C. 132; 106 E. R. 1421. 


Annotation :—Consd. Re Great Marlow Bridge; RR. v. 
Bucks. (1828), 2 Man. & Ry. K. B. 412. 


421. Any person interested in property—Not 
agent—Though authorised by power of attorney.|— 
Ee p. Hurt, No. 487, post. 

422. Inhabitants as such — Not entitled.] — 
QUEEN’s COLLEGE, OXFORD (WARDEN & FELLOWS) 
v. WARWICK (1866), 80 J.P. Jo. 759; subsequent pro- 
ceedings, sub nom. WARRICK v. QUEEN’S COLLEGE, 
OxForD (1867), L. R. 8 Eq. 683. 

423. Devisee of rentcharge—To complete title— 
Entitled.|—A rule absolute in the first instance for 
the limited inspection of the rolls of a manor will 
be granted where a devisee of a rentcharge is 
desirous of completing his title, even though 
appct. be not a copyholder.—Haz p. BARNES 
(1842), 7 Jur. 217. 

See, generally, DISCOVERY, INSPECTION & INTER- 
ROGATORIES. 


B. In what Actions and Disputes Inspection will 
be Ordered. 


424, In action between copyholders.]—SrLapE v. 
WALTER (1708), 12 Vin. Abr. 146, pl. 8. 

425. ——— For encroachment on common.]— 
FOLKARD v. Hemet (1776), 2 Wm. Bl. 1061; 96 
KB. R. 624. 

426. -——- As to right of common.]—Roaers v. 
JONES (1825), 5 Dow. & Ry. K. B. 484; 2 Dow. & 
Ry. M. ©. 510. 

Annotation ::—Distd. R. v. Whichford (1839), 3 Jur. 533. 

427. Dispute as to title—Of lands forming part 
of manor.|—DRAPER v. ZoucH (1676), Cas. temp. 
Finch, 249; 23 E. R. 187. 

428. Dispute between lord & freehold tenant— 
As to a copyhold— Not allowed.]—S»nrTu v. DAVIES 
(1746), 1 Wils. 104; 95 EB. R. 617. 

429. ——— Claiming right of common & estovers 

Lord may not seal up entries alleged to be 


irrelevant.|—In a suit by the freehold tenants of a | 


manor with respect to right of common & estover, 
they are entitled to see the ct. rolls. The lord of 
the manor may not seal up such parts as he swears 
do not relate to the matters in dispute.—WARRICK 
v. QUEEN’s COLLEGE, OxFoRD (1867), L. R. 8 Eq. 
683; sub nom. WARWICK v. QUEEN’S COLLEGE, 


36 L. J. Ch. 505; subsequent proceedings, L. R. 4 
Kq. 254. 


Annotation :—Distd. Owen v. Wynn (1878), 9 Ch. D. 29. 
430. In action for amercement at court baron— 
Inspection limited to entries relating to amerce- 
ments.|—-BALDWYN v. TupGE (1755), Barnes, 
237; 2 Wils. 20; 04 BE. R. 894. 
431. In dispute between lord & copyhold tenant 
——Claiming right to cut underwood.]—A copyhold 
tenant was forbidden by the lord to cut underwood 
uw oy the conn ee Sar lord’s tober — 
eld: a mandamus e lord must be granted 
to permit the tenant to t the ct. rolls so far 
as related to the cutting of underwood, although 
there was no suit pending.—R. v, TOWER (1818), 
4 x. & S. 162; 105 E. R. 795. 
notations ‘—Conad. (4 1 'e ° 
R. v. Merchant Taylore’ Go. (est), 9° Fo tig eee 


CoPpYHOLDSs. 


482. In action by copyhold tenant against carb 
—A copyhold tenant, in a suit against the lord o 
the manor, is entitled to the usual order for the 
production of documents, including the ct. rolls, 
without payment to the steward of the customary 
fees.— HOARE v. WILSON (1867), L. R. 4 Eq. 13 
16 L. T. 112; 15 W. BR. 648. 

4838. In action of trespass by freeholder—Against 
his tenant claiming right of common.|—-HOBSON v. 
PARKER (1756), Barnes, 237; 94 E. R. 893. 

4384. For copyholder to take coples—Original 
copy of admission lost.]|—CuLiry v. Brown (1727), 
1 Barn. K. B. 40; 94 BK. R. 28. 

4385. ——— So far as relating to copyhold claimed 
—Though no action pending.|—R. v. Lucas, No. 
408, ante. 


C. Enforcement of Right to Inspect. 

See R. 8. C., Ord. 31, r. 19. 

436. By attachment—Against lord.] —ANON. 
(1707), 11 Mod. Rep. 111; 88 E. R. 932. 

437. By mandamus—On application by one of 
several persons interested—Not by agent—Though 
authorised by power of attorney.|—Any of the per- 
sons interested in copyhold property are entitled 
to examine the rolls of the manor without the 
others joining in the application, & a mandamus 
will be granted on the application of one of several 
persons interested. The demand to inspect the 
rolls cannot, for the purposes of an application for 
& mandamus, be made by an agent authorised b 
power of attorney to make the demand, althoug 
the agent’s authority is in writing, & a mandamus 
will be refused, where the application has been 
made by such a person.—E2 p. Hutt (1839), 7 Dowl. 
690; 3 Jur. 1105. 

Annotation :—Apld. Ex p. Barnes (1842), 7 Jur. 217. 

4388. Application must show that issue 
relates to manorial lands.|—R. v. DAwson (1845), 
5 L. T. O. S. 213. 

439. ——— Application by copyholder—Must be 
supported by affidavit showing title.|—On an 
ie paper apes for a mandamus to inspect the ct. 
rolis of a manor to a copyhold, in which appct. 
claims to be entitled, the affidavit in support must 
state positively that he is entitled to the copyhold 
land in quesice, or set out the title on which he 
grounds his claim, so that the ct. may see whether 
there is a reasonable foundation for it.—Hz p. 
CooKE (1848), 5 Dow. & L. 418; 2 Saund. & ©. 
205; 12 J. P. Jo. 119. 

——.|—-See, : . 

440. Form of order—Rule nisi in first instance.] 
—Eez p. BEST (1834), 3 Dowl. 38. 

441. ——— Rule absolute in first instance— On 
application by devisee of rentcharge—Desirous of 
completing title.|—Ea p. BARNES, No. 423, ante. 


D. Production. 


442. To counsel—To distinguish copyhold from 
freehold.]|—-CorRBET v. PESHALL (1614), Toth. 47; 
21 E.R. 119. 

443. Under subpona duces tecum—Steward not 
bound to produce.|—-R. v. Woopiry (1884), 1 
Mood. & R. 300, N. P. 
ware i —Retd. Doo d. Egremont v. Langdon (1848), 18 

444. Right to covenant for production—Pur- 
cHaser from tenant for life entitled.)}—PovuLETT 
(EARL) v. Hoop (1868), L. R. 5 Eq. 115; 87 
L. J. Ch. 224; 17 L. T. 486; 16 W. R. 828. 

Anno Re Sawyer & Baring’s Contract (1884), 


tation :—Reid. 
53 L. J. Oh. 1104. 
445. ——— On purchase from copyholder—& 
compulsory enfranchisement—Under Lands Clauses 


Consolidation Act, 1845 (c. 18).]—Oopyhold land 
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rites 5 been taken by a corpn. under Lands Clauses 
Consolidation Act, 1845, & a draft conveyance 
from the copyholder being in the course of settle- 
ment, the corpn. applied to the lord of the manor 
under s. 96 for enfranchisement upon certain 
terms which were agreed to. In settling the draft 
enfranchisement deed, the corpn. claimed to have 
from the lord & his trustee to uses an acknowledg- 
ment of the right of the corpn. to production of 
the documents of title to the manor & of the ct. 
rolls, relating to the hereditaments enfranchised 
& to delivery of copies, & also from both an under- 
taking for the safe custody of same :—Held: the 
corpn. were entitled to no more than an acknow- 
ledgment by the lord & his trustee of the right of 
the corpn. to the production of the documents 
of title tothe manor & of the ct. rolls, so far as they 
related to the hereditaments enfranchised & to 
delivery of copies thereof, & an undertaking by 
the lord alone for safe custody.— Re AGG-GARDNER 
(1884), 25 Ch. D. 600; 53 L. J. Ch. 347; 49 L. T 
804; 32 W. R. 356. 

See, generally, COMPULSORY PURCHASE OF LAND 
& COMPENSATION, Vol. XI, pp. 272, 274. 

——-.|—-See, generally, Sam or LAND. 

446. Place of production—Rolls in possession 
of acting steward—-Order to lodge in court refused.] 
7 wea v. DAVIS (1855), 21 Beav. 213; 52 K. R. 

447, Costs of production—In action by tenant 
against lord—Steward not entitled to fees.) HOARE 
v. WILSON, No. 432, ante. 

Recovery of excessive fees paid.]—See No. 
529, post. 


SuB-sect. 3.—Tan Court Rotts AS EVIDENCE. 


A. Original Entries. 

448. Entries in paper book—Admissible.]— 
ANON. (prior to 1733), cited in 2 Barn. K. B. 406 ; 
04 BK. R. 583. 

449. Not admissible.}—In an action of 
ejectment for lands, part freehold & part copyhold, 
to prove an admiasion to these lands uestions as 
to the admissibility of certain evidence were 
raised :—Held: (1) a paper book of the acts of the 
ct. in which the admissions & surrenders of the 
copyhold estates were entered was not admissible ; 
(2) a copy of the admission was admissible ; (3) a 
poner writing testifying a surrender of the lands 

o the lord to the use of the surrenderor’s will, 
signed by the lord himself, the signature being 
proved by the affidavit of pltf.’s attorney, was 
admissible; (4) evidence other than the ct. rolls 
was admissible to prove the lands to be copyhold ; 
(5) a parchment book of the admission was ad- 
missible.—CHANCE v. Dop (1733), 2 Barn. K. B. 
405; 94 E. R. 588, N. P. 

450. Proof of rolls—By deputy steward acting 
for eighteen years—Though verbally appointed.]— 
The admission of B. in 1812 was proved by an 
entry on the rolls, & a surrender by him to pitf. 
in 1824 by entry of presentment of surrender out 
of ct., buf no admission. The rolls were prevee 
by S8., his deputy, who had been appointed by 
word of mouth only, & who had acted as steward 
for eighteen years :—Held: since he acted as 
such, that was sufficient; signing the rolls was 
not necessary, but it was sufficient that they were 

roved to be the rolls.—-BripGEr v. Hurrt (1860), 

F. & F. 35, N. P. 

451. How far conclusive—May be disproved— 
By evidence aliunde.|—A surrender & regrant of 
copyholds was entered in the ct. roll as of May 2, 
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which was an error :—Held: the misentry of the 
date of the ct. should not prejudice the party, for 
the entry was not a matter of record, & if the 
parties had been at issue at the time of the sur- 
render made, or ct. held, same would have been 
tried not by ct. roll, but by a jury, & the party 
mane give evidence of the true date.—BuraussE 

Y oo (1584), t Teon: 289; 74 BE. R. 263. 
mn — ° . e 
re ! Pabst Tayonm oe d. Priestley v. Calloway (1827), 
452. ——_- ——— By entry In steward’s book—& 

parol evidence of foreman of fjury.]—Hi1 ». 

WIGGEtTT (1706), 2 Vern. 547; 28 FB. R. 954. 

453, ——— Only against lord & tenants.]—With 
respect to the ct. rolls of the manor, taken by 
themselves, they are only evidence against the 
tenants of the manor & the lord of the manor. 
It is competent to the ct. baron to enter upon 
their records my land to be their common, I 
have no means to dispute it. Their record, 
therefore, is of itself but ex parte evidence, & does 
not of itself bind third persons (PLUMER, M.R.).— 
A.-G. v. HoTaam (LorD) (1828), Turn. & R. 208 ; 
37 E. R. 1077; affd. on other grounds (1827), 
3 Russ, 415, L. C. 

Annotations :—Mentd. A.-G. v. Hungerford (1834), 8 BU. N. 8. 
437; A.-G. ». Webster (1875), L. R, 20 Eq. 483; Re St- 
Botolph without Bishopsgate Parish Estates (1 BT) 85 
Oh. D. 142; Re St. Stephen, Coleman Street, Re St, 
the Virgin, Aldermanbury (1888), 39 Ch. D. 492; Haig 
v. West, [1893] 2 Q. B. 19. 

454. As evidence of fines—-Not without 
proof of payment.|—Rowr v. BRENTON, No. 266, 
ante. 

455. ——— Capable of correction—Surrender to 
use of second son of surrenderor in tall—Entered as 
surrender to use of heirs general.|—BREND  v. 
BrEND (1676), Cas. temp. Finch, 254 ; 23 E. R. 139. 
Biri Neath aT tae Doe d. Priestilcy v. Calloway (1827), 


456. ———- —— Only with consent of lord or 
when lord party to suit—Entry giving interest in 
fraud of mortgage.]—-Exsron v. Woop (1833), 
2 My. & K. 678; 39 I. R. 1108. 

457. ——- ——— Surrender to use of person 
misnamed.]—GARNER v. GARNER (1862), 7 L. T. 
182. 
458. Entry of presentment by jury—As_ to 
extent of common in manor—-Not admissible— 
To show whether particular parcel of manor subject 
to rights of common.]—Pitf. in t ass was the 
occupier of a farm called T., situate within a manor 
adjoining a mountain, & claimed to be exclusive 
owner of that part of the mountain next adjoining 
hisfarm. The question in the cause being whether 
he was exclusive owner of the soil, or had a right 
of common only over that part of the mountain, 
deft., in order to show that pltf. had not the right 
of soil, produced from a9 se of the ee - 
instrument, purporting to be & presentment in 
1759, wherein the jurors, after reciting that they 
were sworn to view such part of the waste land as 
lay within the lordship as was claimed by A. to 
belong to his tenement called T., upon their oaths 
said that they had considered the claim & the 
evidence, & presented that all the land within the 
boundaries were part & parcel of the common 
called K., & that neither A. nor the tenants or 
occupiers of the tenement called T. had any right 
to same, or any further or greater right than such 
as the other freehold tenants of the lordship had 
for their commonable cattle :—Held: this instru- 
ment was not pelea mn evidence ae ae 

resentment, because the ) no 
fo decide the claim eee b "an individual fe 
freehold, they being rested, nor a6 ’ 
because ‘hers was no mutual] submission, nor an 
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evidence of reputation, because it was the declara- 
tion of the homage post litem motam.— 
RIcHARDS v. BassetTr (1830), 10 B. & C. 657; 
8L. J. 0.8. K. B. 289; 109 EH. R. 594. 

es :—Relfd, Brisco v. Lomax (1838), 3 Nev. & P. K. B. 


459. Entries of accounts—By reeve—Admissible 
only where t reeve’s interest—Or referred to 
by such entries.J—(1) Admissions in the ct. rolls 
of a manor pro pastura bosci et sub-bosci, & for 
the pasture, wood, & underwood, of etc. are 
sufficient to pass the land. 

(2) Entries in the ancient rolls of a manor of 
items in the accounts rendered by the reeve of 
the manor, by which he charges himself with the 
receipt of money, are admissible in evidence ; 
but entries in same accounts of disbursements 
of the money so received, discharging the reeve, 
are not admissible unless they are referred to by 
ae charging items, or are necessary to explain 

em. 

(8) Semble : where an account of the reeve of a 
manor in the ct. rolls contains a quietus, the whole 
account is admissible in evidence, on the ground 
that the quietus discharging the reeve is an admis- 
sion of the whole by the lord against his own 
interest.—DoE d. KINGLAKE ¥v. BeEviss (1849), 
70. B. 456; 18 L. J.C. P. 128; 12L. T. 0.8, 
452; 137 E. R. 181. 

Annotations :—Gencrally, Mentd. Waterpark v. Fennell 
(1859), 7 H. L. Cas. 651; De La Warr v. Miles (1881), 29 
we R. 809; Hastings v. N. E. Ry., [1899] 1 Ch. 656 ; 


ndson & Humphrey v. The Swiftsure, The Swiftsure 
(1900), 82 L. T. 389; Ward v. Pitt, [1913] 1 K. B. 130. 


See, also, No. 478, post. 

As proof of extent of manor.]—See Part I., 
Sect. 4, sub-sect. 1, ante. 

As proof of custom of manor.]|—See Part III., 
Sect. 3, ante. 

As proof of surrender.|— See Part XVIII., Sect. 
2, sub-sect. 1, G. 

As proof of admission of tenant.J)—See Part 
XVITI., Sect. 2, sub-sect. 2, F. 





B. Copies. 

460. Grounds of impeachment—Copy Indirectly 
entered by steward’s clerk..—HOLDEN v. CLERK 
(1576), Cary, 55; 21 E. R. 30. 

461. When admissible—When original roll lost 
—To prove copyholder’s estate—Not to prove 
recovery suffered.|—Snow v. Curtmr & STANLY 
(1668), 1 Keb. 567; 83 E. R. 1115. 

462. Recital of devise—In copy of admittance— 
Evidence as between lord & devisee—Not as between 
heir & devisee.|—(1) The recital of a devise in 
the admittance to a copyhold is good evidence as 
between the lord & the devisee, but not as between 
the heir & the devisee. 

(2) The steward’s rough draft is good evidence 
of the admittance.—ANoNn. (1693), 1 Ld. Raym. 
735; 91 HK. R. 1891. 


Annotation :—As to (2) Refd. Doo d. Priestley v. Call 
(1827), 6 B. & C, 484, y v oway 


Proof of existence of manor.]—.See Part I., Sect. 3, 


ante. 

Proof of surrender.]—See Part XVIII., Sect. 2, 
sub-sect. 1, G., post. 

Proof of admittance.|—See Part XVIII., Sect. 2, 
sub-sect. 2, F., post. 

Admissibility of evidence.]|—See, generally, 
EVIDENCE. 

468. Proof of—By acknowledgment by steward.] 
~——(1) An examined copy of the ct. roll of a manor, 
made for the purpose of being given in evidence 
9n a trial, does not require a stamp. 


(2) A copy of ct. roll, duly stamped, purportec 
to be signed by V., who was proved to be th 
steward of the manor. The attorney of the lesso 
of pltf., who produced it, did not know the hand 
writing of V., but he stated that he had show 
this copy of ct. roll to V., who stated that it hac 
been delivered out by him, as steward of the manor 
to the lessor of pltf.:—Held: this acknowledg 
ment of it by V. was equivalent to the witnes 
having received it from V., as steward of the manor 
—Dor d. BURROWS v. FREEMAN (1844), 12 M. & W 
844; 14 L. J. Ex. 142; 8 L. T. O. 8. 58; 15% 
EK, R. 1441. 

464, ——— ——— Though not copy delivered tc 
tenant.|—BREEZE v. HAWKER (1844), 14 Sim. 850 
60 E. R. 393. 

465. Whether requiring to be stamped—aAd. 
mittance of surrenderee—In trust for grantee 0: 
annulty—& subject thereto to use of purchaser— 
Requires ad valorem stamp on purchase-money.]— 
Dork d. CHAPEAU v. REYNOLDS (1833), 2 Nev. & 
M. K. B. 383. 

466. ——— Not examined copy—To be given in 
evidence at trial..|—Dor d. BuRRowS v. FREEMAN, 
No. 463, ante. 


SusB-sEct. 4.—WHETHER CONSTRUCTIVE NOTICE 
AGAINST PURCHASER. 

467. Direct notice of admittance—Imports notice 
of surrender.|—Qu.: whether a purchaser of copy: 
hold must be presumed to have notice of every: 
thing on the ct. rolls. 

It is sufficient to say that, in the deed of 1788 
there is an express reference to the admittance 
of F. under the surrender by E. There is direct 
notice of that admittance ; & consequently of the 
surrender, upon which-il proceeds, & to which 
it referred (SrR W11LIAM GRANT, M.R.).—HANSARD 
v. HARDY (1812), 18 Ves. 455; 34 E. R. 389. 

468. Constructive notice—Of all contents—As 
far back as search necessary for title.|-PEARCE v. 
NEWLYN, No. 981, post. 

469. Not constructive notice of prior incume 
brances—To purchaser of copyholds.|—BuGDEN v. 
Bianop, No. 1487, post. 

See, generally, Equity ; SALE OF LAND. 


Sect. 2.—OTHER MANORIAL DOCUMENTS. 
Sus-sEcT. 1.—As EVIDENCE. 


470. Steward’s books—Entry by deceased 
steward—Admissible—To prove right to soil.j|— 
Barry v. BEBBINGTON (1792), 4 Term Rep. 514; 
100 BK. BR. 1149. 

Annotations :—Retd. Bullen v. Michel (1816), 2 Price, 399. 
Mentd. Outram v. Morewood (1793), 6 Term Rep. 121; 
Rowe v. Brenton (1828), 3 Man. & Ry. K. B. 133; Middle- 
ton ». Melton (1829), 10 B. & C. 317; Gleadow v. Atkin 
(1833), 3 Tyr. 289. 

471, ——- —-— Copy of lease by steward—Not 
admissible—To prove identity of parcel of petal Pi 
DoE d. PADWICK wv. SKINNER (1848), 3 Exch. 84; 
18 L. J. Ex. 107; 12 L. T. O. 8. 181; 13 J. P. 
200; 154 E. R. 766. 

472. ——— Entries relating to fines assessed & 
fines paid & unpaid—Not evidence of fines paid.]— 
EY (DEAN & CHAPTER) v. CALDECOTT (1831), 7 
Bing. 483; 5 Moo. & P. 272; 9L. J. 0.8. C. P. 
171; 181 E. R. 167. 

478, ——— Entries in steward’s favour—Not 
evidence—Unless connected with entries against 
interest.|—WaTERFORD (Marquess) v. KNIGHT 
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Pine 11 Cl. & Fin. 653; 9 Jur. 885; 8 E. R. 

] - L. 

‘Annotedtions :—Refd. Raine v. Cairns (1841), 4 Hare, 327; 
Shepherd v. Londonderry (1852), 16 Jur. 796. Mentd. 
Nixon v. Taff Vale Ry. (1848), 7 Hare, 136; South Stafford- 
shire Ry. v. Hall (1851), 3 Mac. & G. 353. 


See, also, No. 452, ante. 

74. Entry against interest—Fifty-five 
years old—Admissible—Without proving death of 
steward.|—-In ejectment, the question being 
whether the premises were parcel or no parcel of 
a@ manor, the lessor of pltf. produced from his 
muniments books purporting to be the books of 
V. steward to pltf.’s ancestor, A. In one of those 
books V. was debited, in 1782, with the receipt 
of rent for the premises in question. The balance 
of the account for the half ycar was struck but 
was not signed : under it was written in a different 
hand, ‘‘ The above balance is accounted for in a 
general statement at the end of the year’s account 
ending Michaelmas 1793, entered in a subsequent 
book.”? This entry was dated Feb. 18, 1795, & 
was signed by A.& by W. The balance was carried 
down in the account, & balances were struck in 
each half year: none were signed by V. but under 
each was a@ similar entry signed by A. & W. until 
the end of the last book, where was entered: 
‘Balance due to V. £76. Feb. 18, 1795. The 
above account was this day settled ; & the balance, 
£76, due thereon to V. senior, was paid by A. 
to W., & the vouchers delivered up to A.” This 
was signed by A. & W. No evidence was given 
of the character or position of W. or that he was 
dead, or that he had ever existed :—Held: (1) 
inasmuch as the entry was produced from the 
proper custody, & purported to be fifty-five years 
old, it was not necessary to prove that W. was 
dead ; (2) inasmuch as W. charged himself with 
the receipt of the last balance, & the entry of the 
payment of rent was part of the balance in that 
year which was carried down so as to form part 
of the last balance, the entry was admissible 
evidence of the payment of rent.—-DoE d. ASH- 
BURNHAM (EAnt.) ». MICHABL (1851), 17 Q. B. 
276; 20 L. J. Q. B. 480; 17 L. T. O. 8. 154; 
15 Jur. 677; 117 HB. R. 1286. 

Annotations :--Mentd. Irwin v. Grey (1865), 19 C. 
585; Wells v. Cooper (1874), 30 L. T. 721; 
Street Ry. v. Normandin, [1917] A. C. 170. 
475. Lord’s contract book—Entry by steward 

in—Not evidence of agreement for lease—Between 

lord & tenant.|—CHARLEWOOoD 7. BEDFORD (DUKE) 

(1738), 1 Atk. 497; 26 BH. R. 314. 

Annotations :-—Mentd. Wills v. Stradling (1797), 3 Ves. 378 ; 
Williams v. Byrnes (1863), 1 Moo. P. C. C. N. 8. 154. 
476. Counterparts of leases from lord’s re- 

pository—Evidence of demise—-Without proof of 

enjoyment.]—-Counterparts of old leases from the 
repository of a lord of a manor are evidence of the 
demise of the premises, without proof of enjoyment. 

—CLARKSON v, WOOPHOUSE (1782), 8 Doug. K. B. 

189; 5 Term Rep. 414; 99 EH. R. 606; affd. 

(1786), 3 Doug. K. B. 194, Ex. Ch. 


Annotations :—Distd. Arlett v. Ellis (1827), 7 B. & C. 346. 
Refd. eon ev. Smith (1859), 9 Ad. & El. 406; Hilton v. 
CBeO 7). i865), & Q- B. 701; 





B.N.S. 
Montreal 


Wakefield ». Buccleuch 


1866-7 > . 613. Mentd. Doc d. Egremont ». 
pene ote: 3 q. b. 622; Bristow v. Cormican (1878), 
3 App. Cas. 641. 


477. Ancient manor book—Custody must be 
roved.|—-Where an ancient manor book is offered 
evidence, the custody must be proved by a 
sworn witness. It is not enough that the book is 
proouced in ct. by the counsel or steward of the 
ord of the manor, nor, as it seems, by the lord of 
the manor in person.— Evans v. REES (1839), 10 
Ad. & El. 151; 2 Per. & Dav. 626; 113 E. R. 58. 
Annotations :-—Refd. Wenman r. Mackenzie (1855), 5 E. & B. 
447. Mentd. Andrew v. Motley (1862), 12 C. B. N. 8. 614. 
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478. Reeve’s account—Admissible—As evidence 
of right to toll.|—Bruner v. THomrson, No. 189, 


ante. 

479. Original written verdict of jury of manor— 
Evidence only as against persons privy to verdict.|— 
The finding of the jurors of a certain manor is only 
evidence between parties privy to it; that is to 
say, it may be evidence between tenants & those 
claiming under tenants; it may be evidence to 
prove a custom, as between the lord & his tenants ; 
or it may be evidence against the lord, to show the 
title of descendants of any individual tenant ; that 
is, supposing B. to have been once admitted tenant 
of a manor, his admission would be evidence as 
against the lord, of the title of a pearly proving a 
customary descent from B., to be admitted a 
tenant of the manor; but, a document of this 
nature would be no evidence against third parties. 
—MAULE v. Mounsry (1844), 1 Rob. Eccl. 40; 8 
Jur. 850; 163 EB. RB. 958. 

480. Brief memorandum of judgment in court 
books—Followed by writ of levari facias reciting 
Judgment—Supported by viva voce evidence of 
officer of court—Evidence of judgment.|—The 
judgment of a manor ct. in a plea of debt is suffi- 
ciently proved by production of a minute in the 
ct. books, containing entries of the pleadings, but 
setting forth, as to the judgment, only a form of 
caption, names of parties & suitors of the ct., & 
& memorandum that a venire facias was executed, 
verdict found for pltf., & final judgment entered 
for debt. & costs, specifying the amounts: the 
deputy steward of the ct. stating that he was 
present at the trial, & that it was not usual to 
draw up a more formal judgment; & it appearing 
that a levari facias had issued, reciting a judgment 
in terms corresponding with the entry.-DAWsON 
v. GREGORY (1845), 7 Q. B. 756; 14 L. J. Q. B. 
286; 5L. T. 0.8. 241; 9 Jur. 688; 115 E. R. 673. 

481. Map used by steward—Not distinguishing 
between public & private roads—Not admissible— 
To prove public highway.]—In order to show that 
there was a public highway over certain closes, 
which were copyhold of a manor, the steward of 
the manor produced a map which had been used 
by a deceased steward for the purpose of defining 
the copyholds. Various roads, with their names, 
were marked upon it, & among them one traversing 
the closes in question, & called M. Tane. It was 
admitted that some of the roads were private, & 
there was nothing to show which were public & 
which were private:—Held: the map was not 
admissible in evidence.—PIvE v. FULCHER (1858), 
1K. &E. 111; 281. 5.Q. 38.12; 32 L. T. 0.8, 
105; 5Jur. N.S. 146; 7 Wee 19 rr ae Hg 

: ° ote. U~ er, . ° 
aL Peake or Belanion, 1914: } "3 Gh. 308. Mentd. 

Vyner v. Wirral R. D. C. (1909), 73 J. P. 242. 

Manorial survey—As evidence of boundarles.|— 
See BounpARties, Fences & Parry-WALts, Vol. 
VII., pp. 315, $16, 318, 319, Nos. 353, 354, 356, 
357, 390, 393-5. 

Proof of surrender.]—See Part XVIII., Sect. 2, 
sub-sect. 1, G. 

Proof of admittance.]—See Part XVIILI., Sect. 2, 
sub-sect. 2, F. 

Evidence of extent of manor.]—See Part I., 
Sect. 4, sub-sect. 1. 


Sun-secr. 2.—PRODUCTION AND CUSTODY. 
482. Books of manor court—May be ordered 
to be produced.]—Public books, as of a manor ct., 
ordered to be produced ; but not books in private 
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Sect. 2.—Other manorial documents: Sub-sect. 2. 
Part VI. Sect.1: Sub-sects. 1, 2,8 & 4.] 


hands, & so a customary of a manor, appearing 
to be of t antiquity, & delivered down with 
the ct. rolls from steward to steward, though not 
signed by any one, is good evidence to prove the 
course of descent within the manor.—ANON. 
(1754), 2 Ves. Sen. 578; 28 E. R. 368, L. C. 

See, also, No. 459, ante, &, generally, EVIDENCE. 
Ordered to be delivered up—By 
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solicitor to steward.]—MARSHALL’s Casi (1778), 
2 Wm. Bi. 912; 96 E. R. 539. 

484, Indexes—Prepared by deputy steward—- 
Ordered to be produced for inspection—In action 
by lord for delivery of all manorial documents. |— 
WINCHESTER (BP.) v. BowKErR (1861), 29 Beav. 
479; 9 W. R. 404; 54 B. R. 718. 

See, generally, DISCOVERY, INSPECTION & INTER- 
ROGATORIES. 

See, also, No. 400 e¢ seq., ante. 


Part Vil—Officers of the Manor. 


Srct. 1.—THE STEWARD. 
Sus-sEctT. 1.—IN GENERAT.. 
485. Not a servant—Within bequest of wages to 
*‘ servants living with ’’ testator.|—TowNsHEND 
v. WINDHAM & ROBINSON (1706), 2 Vern. 546; 23 


E. R. 954, L. C. 
Annotations :—Refd. Blackwell ». Ponnant (1852), 22 
G. M. & G. 


L, J. Ch. 155: Ogle v. Morgan (1852), 1 De G. 
859; Thrupp v. Collett (1858), 26 Beav. 147. 
As officer of court baron.|— See Part IV., Sect. 1, 

sub-sect. 6, ante. 

i officer of customary court.]—See No. 4, 
ante. 

As officer of court leet.|—See Part IV., Sect. 3, 
sub-sect. 6, ante. 


SUB-SECT. 2.—APPOINTMENT. 


486. Who may appoint—To hold King’s courts 
——Not auditor or receiver for Crown.]—(1) The 
lord of a manor may retain one to be steward of 
his manor by parol, & it continues until his dis- 
charge; (2) a grant by the King’s steward of a 
copyhold escheated, without warrant, is BS Serer 
though not agreeable to his duty; (3) the King’s 
auditor or receiver has no power to retain a steward 
to hold the King’s cts., but he ought to have letters 
patent of the stewardships of the manor, to make 
voluntary grants; (4) the lord of a manor, or his 
steward de jure, may grant lands by copy, which 
anciently had been copyhold, though upon escheat 
they had been kept in the lord’s hands for many 
years, but such a ants as it is not an act of 
necessity, is not good by a steward de facto only.— 
Harris v. Jay (1599), 4 Co. Rep. 30a; Cro. Iliz. 
699; 76 BE. R. 956. 


A Lisle (1738), Andr. 


nnotations fienerally, Refd. R. v. 

163; R.v. Richmond (1841), 5 Jur. 605. Mentd. Appleton 
v. Stoughton (1638), Cro. Car, 516. 

487. Who may be appointed—Not infant— 
Unless office to be exercised personally or by 
deputy.|—-SCAMBLER v. WATERS (1598), Cro. Eliz. 
636; 78 E. R. 876. 

Annotations :—Oonsd. Young v. Fowler (1639), Oro. Car. 
555. Refd. Eddleston v. Collins (1852), 10 Hare, 99. 
Mentd. Galinbury 4 Case (1618), 10 Co. Rep. 58 b; Gee v. 
Freedland (1626), Cro. Car. 47. 

See, also, No. 1458, post. 

488. May be for term.]—A man may retain 
another to be the steward of his cts. for a time as 
for a year or more & he shall have so much for his 
labour & all this without any deed; & if he holds 
his cts. according to the retainer, he shall have an 
action of debt for his salary against the lord; but 
he shall not have a writ of annuity without a 


9 


ad 


writing of his office.—ANON. 
248 a; 73 E.R. 649. 

See, also, No. 491, post. 

489. May be for life.|—-BARTLETT v. DOWNES 
(1825), 3 B. & C. 616; 5 Dow. & Ry. K. B. 526; 
8L. J. O. S. K. B. 90; 107 E. R. 861. 


Annotation :-—Generally, Mentd. Wynne v. Griffith (1826), 
8 Dow. & Ry. K. B. 470. 


See, also, No. 491, post. 
490. May be granted in reversion.|—WALTON’S 


CasE (1567), 3 yer, 270 b; 73 E. R. 601. 


Annotations :—Reftd. Shrewsbury’s Case (1610), 9 Co. Rep. 
46b. Mentd. Ughtred’s Case 


1591), 7 Co. Rep. 9b; 

Re Royal British Bank, Hz p. Walton’s Exors. & Kz pn. 

Hue (1857), 29 L. T. O. 8. 322. 

491. —— For term if grantee lives so long.]|— 
A grant was made to A. & his son of the steward- 
ship of the King’s honour of P. & the keeping of 
the cts. leet & baron within the honour to hold, 
after the determination of a prior grant, for 30 
years if the grantees or either of them lived so 
long :—Held: (1) this was a good grant; (2) an 
action of trespass would lie for money received 
in connection therewith to the use of the grantees. 
—Howarp v. Woop (1679), T. Jo. 126; 2 Lev. 
245; 84 H. R. 1179. 

Annotation :—Generally, Mentd. Lamine v. Dorrell (1705), 
2 Ld. Raym. 1216. 

492. May be by parol.]—(1) The lord of a manor 
may by word retain one to be steward of his manor 
& to hold the cts. thereof & also a bailiff may be 
retained by word & this retainer shall serve till 
he is discharged. 

(2) A custom to grant lands to a man for life 
& to his wife durante viduiiate is good.—Down v. 
Hopkins (1694), 4 Co. Rep. 29b; Cro. Eliz. 323 ; 
76 E.R. 954. 


Annotations :—As to (1) Refd. Harris v. Jay. (1599), 4 Co. 
Rep. 30a. Generally, Refd. Fisher v. 1700), 1 


P. Wms. 143; Smartie v. Penhallow ros), Ba. Paym. 
’ alk, 


ee Mentd. R. v. London (Bp.) & Birch 

493. ——_.|—-Harnis v. Jay, No. 486, ante. 

494. ——— Or by deed.J|—Honororr’s (Lapy) 
CasE, No. 501, post. 

See, also, No. 502, post, " 

e For term. —ANON., No. 488, ante. 

496. Appointment y Crown—To specified 
manors—Need not state county in which manors 
lie.|—(1) A grant by the Crown of the office of 
steward of the manors of B. & H. is sufficiently 
certain without saying in what county the manors 


e. 

(2) If the King grant the office of steward of 
tee ener: to an earl, the grantee may appoint 
@ deputy. 

(3) The jury having found in a special verdict 
that S. was the deputy of the grantee of an office, 
it shall be intended that the deputy was made by 


(15686), Dyer, 
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deed as he ought to be.—SHREWsBURY’s (HARL) 
Oasr (1610), 9 Cone . 46 bs i R. Laie : 
Annotations :—Generally, . Hunt v. Bourne Fi 
Com. 124: Doe d. Devine v. Wilson (1855), 10 Moo. P.O. C. 
502. Mentd. Darcy v. Jackson (1622), Palm. 224; Sury 
o. Pigot (1626), Poph. 166 ; ih fe v. Wingfleld (1633), 
Cro. Car. 325: Holmes’s Case (1634), Cro. Car. 376; 
Gooner v. St. John (1648), Sty. 130; Lyn v. Wyn (1665), 
O. Bridg. 122; R. ». Knoll (1693), 1 Ld. Raym. 10; 
R. v. Larwood (1894), 1 Salk. 167; Vaspor v. Edwards 
To), 12 Mod. Rep. 658; R. ». Tpswic (1705), 2 Ld. 
ym. 1282; Peak v. Bourne (1732), 2 Stra. 942; R. v. 
Ponsonby (1753) 1 Keny. 1; v. Wells (1767), 4 Burr. 
1998 ; Rafael v. Verelst 11776), 2 Wm. Bi. 1056. 


Sun-sEor. 3.—Powr;rs. 


As agent of the lord to make contracts.] — See 
AGENCY, Vol. I., p. 824, No. 411. 

As steward of the court baron.|—See Part IV., 
Sect. 1, sub-sect. 6, ante. 

P on beware of the customary court.|—See No. 
» ante. 

As steward of the court leet.|—See Part IV., 
Sect. 3, sub-sect. 6, ante. 

497. Steward de jure—May grant lands to be 
held by copy—If anciently copyhold—Though many 
years in lord’s.hands by escheat—-Not steward de 
facto.]|— Harris v. Jay, No. 486, ante. 

. According to custom of manor— 
Consent of committee of lunatic lord not necessary.) 
—Held: (1) the committee of a lunatic lord of a 
manor could not grant.estates by copy according 
to the custom of his manor, for they had by law 
no estate in his manor nor were lords thereof, for 
the time being: but the lunatic by his steward 
ep msee before his lunacy, might do so; (2) the 
steward, though a grant by him was good in law, 
should not, as a matter of caution, make any grant 
without the poe of the committee & the 
authority of the ct.—BLEwir’s CaAsE (1611), Ley, 
47; 80 BR. R. 620. 





: Admittance cannot be out of 
manor.|—The steward of a manor may take the 
surrender of a copyhold out of the manor, & a 
custom to the contrary is void; but he cannot 
admit out of the manor.—-TUKELY v. HAWKINS 
(1696), 1 Ld. Raym. 76; 91 E. R. 947. 

Annotation :—Retd. Doe d. Leach v. Whitaker (1833), 5 


500. aa te ——.]|— Dor d. LEACH Vv. 
WHITAKER, No. 356, ante. 

501. May take surrenders out of court— 
Though appointed by parol only.]—-A steward of a 
manor retained generally by parol may take sur- 
renders out of ct., for, till he be discharged, he is 
steward of the manor as well when retained by 
parol as by deed.—Honcrorr’s (LADY) CASE 
(1594), 4 Co. Rep. 30 b; 76 EB. BR. 957. 

502. -]|—The steward by parol 
of a manor may take a surrender, & examine a 
Jeme covert out of ct.—Smrrason v. CAGE (1619), 
Oro. Jac. 526; 79 EB. R. 450. 

508. May not appoint attorney to take 
surrender.|—WALRON v. CorHAM (1613), Toth. 
179; 21 BE. RB. 161. 

504. ——— May authorise another to take sur- 
render out of court.|—ParkER v. Kerr, No. 550, 


505. —-_— May take surrender out of manor— 
Custom to contrary void.]—TUKELY v. HAWKINS, 
; ee ae —Dv 


Ne. 499, ante 
° DFIELD v. ANDREWS 
(1689), 1 Salk. 184 or E. R. 168. 


Annotation -—- = ; 2 § 
aed yr teas Doe d. Leach v. Whitaker (1833), 


507. —— May examine feme covert out of 
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court—Though appointed by parol only.|—Smrrz- 
SON v. CAGE, No. 502, ante. 

See, also, Nos. 486, 492, 496, ante. 

508. May enter on forfeited tenement— 
For non-payment of fine on admittance—After 
personal demand on tenant—Followed by refusal 
to pay.]|—The steward of a manor may enter on a 
copyhold forfeited for the non-payment of the 
fine assessed upon admittance, without making 
a precept for seizure or having a written authority 
from the lord, provided he has made a personal 
demand on the tenant & the tenant, has expressly 
refused to pay the fine.—TROTTER v. BLAKw 
(1677), 2 Mod. Rep. 229; 86 BH. R. 1042. 
Annotations :-— Dimes v. Grand Junction Canal Co. 

(1846) 9 Q. B. 469 ; Bridges v. Garrett (1870), 39 L. J. 0. P. 

51, Mentd. Fraser v. Mason (1883), 31 W. R. 550. 

509. ——— Steward appointed by Crown—May 
appoint deputy.]|—RoUTLAND’sS (EARL) OASE (1610), 
2 Brownl. 330; 123 KE. R. 971. 

(1 62), 


Annotations :—Refd. L . W 
Mentd. Scag ea Tiree), 2 Ld, 

510. —— Earl appointed as steward.) 
—SHREWSBURY’s (EARL) CasH, No. 496, ante. 

511. Steward de facto—Acts good.] — PARKER 
v. Kerr, No. 550, post. 

512. Infant steward—May exercise office—If of 
sufficient discretion.|—-EDDLESTON v. COLLINS, No. 
1453, post. 

See No. 487, ante. 

513. Joint steward—Grant by to hold by copy— 
Good.|—Two individuals were appointed joint 
stewards of the lands of a fugitive & the Lord 
Treasurer made to them a warrant to keep cts., 
grant copies, etc.; but one of them only kept ct. 
& granted copies :—Held: though in strictness 
he had no power without his colleague yet the 
grants were good, being made by one who had a 
colour to keep cts., etc.—KNOWLES v. Luce (1579), 
Moore, K. B. 109; 72 BE. R. 478. 

Annotations :—Consd. Parker v. Kett (1701), 12 Mod. Rep. 
466; R. v. Bedford Level Corpn. (1805), 6 Hast. 356. 
Mentd. R. v. Larwood (1694), 1 Ld. Raym. 29. 

Deputy & under-stewards.|—See Sect. 2, post. 

Person having concurrent authority—With 
steward.}—See No. 55], post. 





O’Bridg. 122. 
836. ios 








Sus-skor. 4.—Riaurs, DUTIES AND LIABILITIES. 


Right to custody of court rolls.]|—See Part V., 
Sect. 1, sub-sect. 1, ante. 

514. Right to prepare surrenders — By special 
custom.]—R. v. RiaGE (1819), 2 B. & Ald. 550; 
106 E. R. 467. 

Annotation :-—Consd. R. v. Bishop’s Stoke (1840), 8 Dowl. 


608. 

515. ——_ ——.]—- R. v. Bisnor’s STOKE 
(LORD OF MANOR), No. 1597, post. 

516. Duty to enter certificate of enfranchisement 
—d& furnish copy of entry—On receipt of certificate 
of enfranchisement—Under Union & Parish Pro- 
perty Act, 1887 (c. 50), ss. 2, 3—Enforceable b 
mandamus.]—(1) A mandamus lies to the stewar 
of a manor to enter a certificate of the enfranchise- 
ment of copyhold lands, bought by the guardians 
of the poor of a union, for the purposes of the 
poor law, & to furnish a copy of such entry, under 
the above sect., upon receipt of a certificate under 
the hands & seals of the poor law comrs. that the 
valuation of such lands has been made & the en- 
franchisement Rea pies he pe ee in the 
manner prescri g. 2 of the Act. 

(2) It is not niet Meat that the guardians should 
be admitted for the purpose of having & common 
law conveyance e to them by the lord, & 
therefore a fine in respect of such admittance is 
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Sect. 1.—The steward: Sub-sects. 4 & 5, A. &B.; 
sub-sect. 6.] 


not payable by them to the lord.—R. v. TOLLE- 
MACHE (1844), 1 New Mag. Cas. 39; 3 L. T. O.S. 
159; 9 J.P. 40. 

517. On taking accounts—Whether credits for 
gratuities given will be allowed—Without proof of 
payment or particulars.|—Qu.: whether on taking 
accounts against a steward, he will be allowed 
credit for gratuities on his statement in examina- 
tion, without proof of payment, or giving par- 
ticulars.—TREDCROFT v. WHITE (1671), 3 Rep. Ch. 
72; 21 H.R. 732. 

518. Covenant by steward to pay annuity to 
retiring steward—New steward appointed at will— 
Subsequently appointed for life—Liability not ter- 
minated.|—S. was lord of the manor of T., & the 
office of steward of the manor was in his gift. 
The former steward resigned his office, upon S. 
agreeing to execute a bond to him for an annuity 
for his life. Deft., in consideration of S. permitting 
deft. to hold the office at the will of S., promised 
S. to pay out of the fees of the office the above 
annuity to the late steward during his life, & to 
indemnify S. therefrom so long as he, deft., should 
execute the office, either by himself or deputy, to 
be approved of by S. S. appointed deft. accord- 
ingly, & afterwards appointed him by deed for 
life. S. died, & deft. refusing to pay the annuity 
to the late steward, on the ground that his promise 
only extended to his continuing in office at the 
will of S., which had been terminated by the grant 
for life, he was thereupon sued on the promise 
by the exors. of S.:—Held: he was lNhable.— 
MATTOCK v. KINGLAKE (1838), 8 Ad. & El. 795; 
1 Per. & Dav. 46; 1 Will. Woll. & H. 667; 8 
L. J. Q. B. 56; 112 B. R. 1039. 

Liability as steward of court baron—For acts of 
bailiff of court.|—-See Nos. 338, 339, ante. 

Summary jurisdiction of courts—Over solicitor 
steward.|—See Sect. 1, sub-sect. 6, post. 


SuB-sEcT. 5.—-FEES AND CHARGES. 


A. What Fees Payable. 

519. Fees not regulated by custom-——Charged on 
quantum meruit.|—The steward of a manor brought 
an action for a particular rate of fees claimed to be 
due to him from a tenant on his admission to six 
several copyhold estates :——Held : where a person 
is admitted to several distinct copyhold tenements, 
the steward of the manor is not entitled, without 
proving a custom, to full fees on each admission, 
separately, but he may stand on his quantum 
meruit.—EVEREST v. GLYN (1815), Holt, N. P. 
1, N. P.3 subsequent proceedings, 6 Taunt. 425. 
Anne :—Consd. Traherne v. Gardner (1856), 5 LK. & B. 


See, also, No. 522, post. 

520. Admittance of single tenant—-To tenement 
formerly held by tenants in common-—Fees payable 
on several interests.|——-Devisees of a copyhold 
holding as tenants in common have several estates 
to which they must be severally admitted, & for 
which several services are due to the lord & several 
heriots on the death of each tenant; & the 
multiplication of heriots & fees on admission still 
continues, notwithstanding the reunion of the 
same land afterwards in one person, the estates 
or interests in the land, once divided in severalty 
continuing several.—ATTREE v. Scutr (1805), 6 
East, 476 ; 2 Smith, K. B. 449; 102 BE. R. 1870. 


Annotations :-—Expld. & Dbtd. Garland ». Jekyll (1824), 
2 Bing. 273; Holloway v. Berkeley (1826), 6 B. & CO, 2, 
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Refd. R. v. Eton College (1846), 8 Q. B. 526; Padwick v. 

Tyndale (1858), 1 KH. & EH. 184. 

See, alzo, No. 1078, post. 

621. To several tenements—Fee payable 
on each admittance—Proportioned to work done— 
Except by special custom.]—-EVEREST v. GLYN, 
No. 519, ante. 





‘ —— —— Tenements formerly 
parcel of single tenement.]—(1) Where a steward 
of a copyhold ct. refuses to admit except upon 
payment by the tenant of fines & fees not duly 
payable, as where the steward insists on payments 
as for four admittances where payments are due 
in respect of one only, or of higher fees to himself 
upon the admittance of joint tenants than are due 
in respect of a single tenant, the tenant, if he pays 
the money under protest, is entitled to recover 
it back as money had & received. His right to 
recover the full excess is not lessened by his having, 
on one occasion, offered to pay, upon admittance, 
a sum including part of such excess, the steward 
not having accepted such offer. ; 

(2) If a copyhold tenant convey his tenement in 
several parcels to different parties, & some only 
of those parcels afterwards devolve upon a single 
person, such person, in the absence of special 
custom, is not entitled to be admitted by a single 
admittance ; but the lord may insist upon several 
admittances, whether in a single instrument or 
not, in respect of each parcel which has so devolved, 
& there must be stamps in respect of each. 

(3) The steward is entitled to fees in respect of 
each, but not necessarily to an equal fee in respect 
of each; his payment is to be in proportion to his 
labour. ; 

(4) Under 55 Geo. 3, c. 192, 8. 2, if copyhold 
lands are devised, the steward is entitled to fees 
as in respect of a surrender to the use of the will, 
though such surrender is no longer necessary, to 
same amount as would have been payable for an 
actual surrender. Where, by the custom of the 
manor, surrenders were, before the statute, some- 
times made in ct., & sometimes out of ct. & then 
presented in court, registered & enrolled, the pay- 
ment is still to be made, the labour of the steward 
having been practically the same in each case. 

(5) Where admittance is claimed on behalf of 
joint tenants, the steward, in the absence of special 
custom, is not entitled to higher fees than upon 
the admittance of a single tenant.—TRAHERNE v. 
GARDNER (1856), 5 BE. & B. 918; 25 L. J. Q. B. 
201; 2 Jur. N. S. 394; 119 E. R. 7213 sub nom. 
TREHERNE v. GARDNER, 26 [.. T. O. S. 2713 
4 W. R. 281; subsequent proceedings, TRAUERNE 
v. GARDNER (1857), 8 E. & B. 161. 


Annotations :— As to (2) Conad. Johnstone v. Spencer (1885), 
30 Ch. D. 581. As to (3) Refd. Bryant v. Foot (1868), 
L. R. 3 Q. B. 497. 


523. Admittance of purchaser—Of part of allot- 
ment under inclosure Act—-In respect of sixteen 
tenements held under five titles—Custom entitling 
steward to same admittance fee for part as for whole 
—Steward entitled to sixteen fees.|—U., a copy- 
hold tenant of the manor of S., was »wner of 
sixteen separate tenements, holden by sixteen 
separate copies of ct. roll, & sixteen yearly quit 
rents. He was admitted to the tenements at five 
different times, & by five different titles. An 
inclosure Act passed directing comrs. to allot the 
waste lands in S. among the owners thereof, in 

roportion to their rights & interests in same. 

he Act also directed that the allotted lands 
should be held by the allottees under same tenures, 
rents, customs & services as the Jands in respect 
of which they were allotted would have been in 
case the Act had not been passed, & that, where 
the lands were held under different titles, or for 
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different estates, the comrs. should distinguish 
the lands held for each of such estates & titles, & 
set out the allotments accordingly. The comrs. 
allotted to U., in respect of his sixteen copyhold 
tenements, five pieces of land, amounting in the 
whole to forty-nine acres, but did not distinguish 
in respect of which of the sixteen tenements, or of 
what pete estates, the five pieces were 
allotted. U. afterwards surrendered to deft. the 
fifth allotment, & deft. was duly admitted to same. 
Before the inclosure Act passed, when any person 
was admitted in severalty to a part of a copyhold 
tenement, the steward of the manor was entitled, 
upon such admission, to same fees as if such person 
had been admitted to the whole of such tenement. 
In an action by the steward to recover sixteen 
fees in respect of deft.’s admission to the fifth 
allotment :—Held: such allotment must be con- 
sidered as an allotment of a portion of each of the 
sixteen former tenements, & the steward was 
entitled to recover sixteen fees.— EVANS v. UPSHER 
(1847), 16 M. & W. 675; 16 L. J. Ex. 185; 9 
L. T. O. 8.106; 11 J. P. 759; 1538 H.R. 1361. 

Anncation -—Refd. Cooper v. Norfolk Ry. (1849), 3 Exch. 


524. Admittance of tenants in common—Fees 
payable as though held in severalty.|—ATTREE v. 
Scutt, No. 520, ante. 

525. Admittance of joint tenants—Fee payable 
as on admission of single tenant—Except by special 
custom.|—TRAHERNE v. GARDNER, No. 522, ante. 

526. Surrender by tenants in common—lIn one 
conveyance—Fee payable as though each held 
severally.|—-R. v. Kton CoL.LEeGE, No. 1078, post. 

See, also, No. 520, ante. 

527. On devise by will—Fee payable as on 
surrender to use of will—Whether by custom sur- 
renders formerly made in or out of court.|—Tra- 
HERNE v. GARDNER, No. 522, ante. 

Right of steward to prepare surrender.|—Sce 
Nos. 514, 515, ante. 

On surrender & admittance—On compulsory 
acquisition of copyhold tenement.|—Sce Com- 
PULSORY PURCHASE OF LAND & COMPENSATION, 
Vol. XI., p. 278, No. 2002. 

On production of court rolls—In action by copy- 
hold tenants against lord.]|— See No. 432, ante. 

Of solicitor steward.|—See Sub-sect. 6, post. 

528. Whether right to fees for copies of court 
roll lost—By delay in delivery—Not by delay caused 
by person other than ahaha Bh : whether the 
steward of a manor, who neglects to comply with 
Probate & Legacy Duties Act, 1808 (c. 149), s. 33, 
as to delivering out copies of ct. roll within four 
months, can maintain an action for his fee in 
respect of them. 

Where such ct. rolls were delivered to a person 
who filled an equivocal character as between the 
steward & the tenant :—Held: such delivery was 
substantially a compliance by the steward with 
the provisions of the Act.—UNDERWOOD v. Woop- 
HOUSE (1882), l L. Js K, B. 219. 


B. Recovery of Excess. 


529. Recoverable as money had & received— 
Payment through necessity—Excessive fees for 
producing court rolls.|—An action was brought to 
recover back money paid to the steward of a 
manor, for prowucing at a trial some deeds & ct. 
rolls, for which he had charged extravagantly. 
Objection was taken, that the money was volun- 
tarily paid & so could not be recovered back again. 
On proct that the party could not do without the 
deeds :—Held: the money was paid through 
necessity & the urgency of the case & was recover- 
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able,— v. Pigott (prior to 1799), cited in 
2 Esp. 723. 
Anno 


ions :-—Consd. Cartwright v. Rowley (1799), 2 Esp. 
Apld. Parker v. G. W. Ry. (1844) oR .& bed. Cas. 
Refd. Close v. Phipps (1844), 7 Man. & G. 586. 


530. ——— Payment under protest—Refusal by 
tan to admit.]|—-TRAHERNE v. GARDNER, No. 
2, ante. 


723. 
563. 


Sus-skcT. 6.—SoOLIcIToR STEWARD. 

531. What charges are taxable—Charges for 
holding court leet—If included in bill containing 
other taxable items.]—Charges for holding the cts. 
leet of a manor by the steward, are charges for 
business connected with his professional character 
as an attorney, & are like conveyancing charges 
taxable, when found in a bill containing other 
taxable items.—LUXMORE v. LETHBRIDGH (1822), 
5 B. & Ald. 898; 106 EB. R. 14193; sub nom. 
LETHBRIDGE v. LUXMORE, 1 Dow. & Ry. K. B. 611. 

532. Not charges for preparing surrender 
& admittance—On purchase of lands held of manor 
—In character of steward only.|—The bill of fees 
& charges of a steward of a manor, who is a solr., 
but is employed only for the purpose of preparing 
a surrender, admittance, etc. of a purchaser to 
lands held of the manor, in his character of steward, 
is not taxable under Solicitors Act, 1843 (c. 73). 
The Act does not confer the right to tax every bill 
of a solr., for all kinds of employment in which he 
may at any time be cngaged.—e WARD, ALLEN 
v. ALDRIDGE (1844), 5 Beav. 401; 13 L. J. Ch. 
155; 2L. T. O.S. 488; 8 Jur. 435; 49 BE. R. 633, 


Annotations :—Consd. Re Collis (1854), 23 L. T. O. S. 403 
Re Baker, Lees, {1903} 1K. B. 189. Mentd. Re Osborne 
(1858), 25 Beav. 353. 


588. Jurisdiction of court over—Summary order 
for delivery of lord’s muniments—After satisfaction 
of lien—Allowed.|—-The ct. will entertain sum- 
mary jurisdiction over an attorney of the ct. in 
obliging him to deliver up deeds, etc. on satisfaction 
of his ‘hen, though they came into his hands as 
steward of a ct. & receiver of rents, but if it appear 
that a third person is interested in the deeds, etc. 
the ct. will take a security from the person to 
whom they are delivered to produce them on 
demand for the inspection of such third person.— 
HuGHES v. MAYRE (1789), 3 Term Rep. 275; 100 
E. R. 572. 


Annotations :—Distd. C 


. Cocks v. Harman (1805), 6 Hast, 404 ; 
Re Lowe (1807), 8 East, 237. Apld. Hz p. Grubb (1813), 


pid. wes v. Rawes {1836 

7 Sim. 624. Consd. Re Jennings, [1903]1 Ch. 906. Mentd. 

Ez p. Uxbridge (1801), 6 Vos. 425. 

534. Refused.|—The ct. refused to 
proceed summarily against a steward who was an 
attorney, to compel him to account before the 
master for receipts & payments in respect of & 
mortgaged estate, & to pay the balance to his 
employer, & to deliver up upon oath all deeds, 
writings, etc. relative to the estate ; this being the 
proper subject of a bill in equity, & not a case for 
a@ mandamus to compel a steward of a manor to 
deliver up ct. rolls, etc.; in lieu of which this 
summary mode of proceeding has been adopted 
where the steward of the manor is an attorney.— 
Cocks v. HARMAN (1805), 6 East, 404; 2 Smith, 











K Bon Rett. He Lowe (1801), 8 Kast, 2373 Re 
At ey (1826) 1 Russ. 619; Re Barker (1834), 6 Sim. 476. 


585. ——- —— Allowed.J—H#2 yp. OORPUS 


CuRIstr CoLLEGE, No. 401, ante. 

536. ——— Summary order to account for money 
recelved—é& payment of balance—In respect of 
mortgaged estate—Refused.]|—-Cocks v. HARMAN, 
No. B32. ante. 
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8,4@5. Part Vil. Sect. 1: Sub-sect. 1.) 


587. ——- ——- Not allowed—Unless 
misconduct proved.|—The ct. will not, on a sum- 
mary eppuceson, order a steward of a manor to 
account for fines & moneys received, & to pay over 
to the lord what may be due, merely because the 
steward is an attorney, unless the application is 
made in respect of conduct as an attorney.— 
ANON. (1855), 25 L. T. O. S. 161; sub nom. 
Ha p. ——, 19 J. P. Jo. 878; sub nom. Re AN 
ATTORNEY, 3 W. R. 615. 

538. ——— Summary order for payment of rents 





recelved—Allowed.]—Zz2z p. Corpus CHRISTI 
CoLLEGE, No. 401, ante. 
589. ——_- Summary order for refund of 


purchase-money—Paid to steward acting as solicitor 
for purchaser—Refused.]—A. purchased parcel of 
a manor for building, & paid money to an attorney, 
who acted for him in the purchase, in his capacity 
of steward of the manor :—Held: the attorney 
could be compelled to refund the money by sum- 
mary proceedings.—Ex p. Fairy (1841), 9 Dowl. 
973; 5 Jur. 751. 

540. Entitled to costs as solicitor—On voluntary 
enfranchisement—Right not lost by costs being 
claimed as steward.]—Pltf., as steward of a manor. 
sued in the county court a copyhold tenant for 
solr.’s costs attending the enfranchisement of his 
tenement. Deft. agreed to abide by the valuation 
of the surveyor named by the steward, & paid over 
the consideration & the surveyor’s fee in accord- 
ance with that valuation. Pltf.’s claim consisted 
of the costs of the enfranchisement deed, which 
deft. received from pltf.:—Held: this being a 
voluntary enfranchisement, the Copyhold Acts, 
1852 (c. 51) & 1858 (c. 94) did not apply, & pltf. 
was entitled to the charges for work done on 
deft.’s behalf, & the words “ as steward,” by which 
eas described himself in the plaint, might be 

reated as surplusage.—BLAKER v. WELLS (1873), 
28 L.. T. 21. 

541. Steward partner of trustee of manor—Not 
bound to account to trust estate—For fees received 
as steward—Though fees brought into partnership 
accounts.|—-E. & his co-trustee appointed E.’s 
partner steward of a manor which formed part of 
the trust estate, & fees for manorial business were 
paid to the steward by the tenants & brought into 
the partnership accounts :—Held: the fees, not 
rete received by the steward in his character 
of solr., were not liable to be accounted for to the 
trust estate—Re CorRsELLIs, LAWTON v. ELWES 
(1887), 34 Ch. D. 675; 56 L. J. Ch. 204; 56 L. T. 
411; 51 J. P. 597; 35 W. R. 309; 3T. L. BR. 
355, O. A. 


Camm 


Annotation :—Mentd. Re Doody, Fisher v. Doody, Hibbert 
vw. Lloyd, [1893] 1 Ch. 129. 


SuB-sSECT. 7.—TERMINATION OF APPOINTMENT. 
542. By dismemberment of manor—By grantor 
of office.|.—-Howarp’s Case (1627), Hut. 86; 
Oro. Car. 69; 123 EB. R. 1119. 
Annotation :-—Mentd. Pease v. Courtney, [1904] 2 Ch. 503. 
5438. By removal—Only when another available 
to perform functions.|—WINDHAM v. GIUBILEI, 
No. 408, ante. 
———.]—-See, also, Nos. 560, 561, 562, post. 


Sect. 2.—-UNDER-STEWARDS AND DEPUTY 
STEWARDS. 


544. Under-steward—May grant lands to hold 
by copy—In court baron—Without authority of 
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lord or a steward.|—If an under-steward holds a 
ct. baron, & grants copyholds to the tenants by 
copy of ct. roll, without authority of the lord, or 
high steward, this is a good grant, for in pee 
curiad. It is otherwise if he does it out of ct., 
56; 738 H.R. 871. 

545. ——- ——— Out of ne ry f by authority 
of lord or steward.|—ANoN., No. 644, ante. 
Deputy steward—Power of steward to appoint. |— 
See Nos. 496, 509, ante. 

546. Who may be appointed—Infant— 
Surrender of copyholds by married woman—Taken 
by deputy aged twenty—Valid.J—EDDLESTON v. 
Couns, No. 1453, post. 





547. —— Appointment must be in writing.|— 
SHREWSBURY’S (EARL) Cash, No. 496, ante. 
548. ——— May take conditional surrender— 


Though appointed to take surrender in fee.]|— 
BURDET’S CASE (1586), Cro. Eliz. 48; 78 E. R. 


$11. 
May prove court rolls.|—See No. 1763, post. 
May take surrender by married woman.]— 
See No. 1453, post. 
Production of indexes prepared by.|—Sce 
No. 484, ante. 
549. May appoint under - deputy.|—-'The 
lord of a manor granted the stewardship of the 
manor to W., who appointed C. to be his deputy 
to keep the ct. & he delivered certain copyhold 
lands on the death of the tenant. O. committed 
one H. his servant to keep the ct. & grant the land 
by copy. It was done accordingly, & the lord 
of the manor subsigned it & confirmed it :—Held: 
the delegation of authority by ©. was good, 
especially since the lord of the manor agreed to it. 
—DAcREs’ stOnP) CasE (1584), 1 Leon. 288; 


74 B. R. 26 
550. To do particular act.|—Thoe 
deputy of the steward of a manor may by writing 
under his hand authorise a person to receive the 
surrender of a copyhold estate to the use of the 
will of the surrenderor, out of ct.; for although a 
deputy cannot make a deputy generally, he may 
authorise another to do any particular act within 
the limit of his power as deputy ; for the steward 
might authorise another to take such a surrender, 
& it is essential to the character of a deputy that 
he should have as extensive a power as his principal. 
Acts of a steward de faclo are good.— PARKER v. 
Kerr (1701), 12 Mod. Rep. 466; 1 Com. 84; Holt, 
K. B. 221; 1 Ld. Raym. 658; 1 Salk. 95; 88 
E. R. 1454. 
Annotations :—Refd. ais ag v. Garrett (1869), L. R. 4 0. P. 
v. e (173 163 ; 
2 Bro. C. O. 











580. Mentd. R. 8), Andr. drews v. 
. 97; Mountford v. Gibson 
(1804) 4 Hast, 441; RK. v. Bedford Level Corpn. (1805), 

Bas 56; ley v. Sneyd, Alcock v. Sneyd (1822), 


7 Moore, C. P. 165; Woolley v. Clark (1822), 1 Dow. 
Ry. K. B. 409; Doe d. Nowell v. Roake (1825), 2 Bing. 
497; Doe d. Hornby v. Glenn, (1834), 3 Nev. & M. K. B 


eo K. s 

37 ; s0n v. P ° . H 
eeu OU ad nea ees #  B. 680 ta 
551. Clerk of castle lying in manor—May take 
surrender—By eons Ae surrender of copyhold 
lands in the manor of IF’. was proved to have been 
taken by S., who stated that he held the office of 
clerk of the castle of F., which was in the manor, 
by patent from the lord; that there was a custom 
for him to take surrenders; that the steward 
also took them, & that he, S., had a concurrent 
jurisdiction with the steward. The patent con- 
tained no authority to that effect :—Held: evi- 
dence for a jury that S. was entitled by custom 
to take the surrender—Dor d. STILWELL v. 
MELLERSH (1886), 5 Ad. & El. 540; 2 Har. & W. 
ae pie &P. K.B. 380; 6L.J.K.B.41; 111 
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Sor. 3.—THE BAILIFF. 

552. Appointment—May be by parol.|—Down 
v. Hopxins, No. 492, ante. 

553. —— Of lessee of manor—For term of 
aA es not operate as surrender of lease— 

ough lease made subject to void hog espa 
(1) If the lessee for years of a manor, with exception 
of wards, es, reliefs, etc. afterwards takes 
a lease of the bailiwick, this shall not operate as 
surrender of the first lease notwithstanding the 
exception is void. 

(2) A bailiff of a manor, although he has no 
interest in the land may receive rents, take fealty, 
ee ee v. SEARL (1607), Cro. Jac. 176; 79 
Aeneen y As to (1) Refd. Roe d. Berkeley v. York (1805), 

554. —— How tested—Quo warranto.|—In- 
formation in nature of quo warranto lies for the 
office of bailiff of a ct. leet, being a prescriptive 
officer having power to summon & select the jury. 


aan v. BINGHAM (1802), 2 East, 308; 102 HE. R. 


Annotation :—Refd. Darley v. R. (1846), 12 Cl. & Fin. 520. 
Removal.]—-See Nos. 560, 562, post. 
555. Powers—Whether may distrain ex officio.] 
—STEVERTON v. Scroas (1598), Cro. Eliz. 698; 
Moore, K. B. 607; 78 E. I. 933. 


Annotations :—Retd. Matthews v. Carew qi 02), 1 Salk. 107; 
Wicker v. Norris (1735), Lee temp. Hard. 116. 


556. May receive rents.;—-GyBSON v. 
SHARL, No. 553, ante. 

557. May take fealty.|-GyBson v. SEARL, 
No. 558, ante. 

Liability of steward of court baron—For acts of 
bailiff.|—See Nos. 338, 339, ante. 








SEcT. 4.—OTHER OFFICERS. 

558. Barmaster in leadmining district—Grant 
of office combined with grant of mines—Void as to 
grant of office.|—-By the custom of a SE 
in a 1 ing district, there was an officer calle 
a barmaster, appointed by the lord to see that the 
duties of lot & cope, etc., were properly accounted 
for to the lord; to be indifferent & to do justice 
between miner & miner, & miner & adventurer, 
& miner & lord; to apportion veins of ore newly 
discovered between the discoverer & other ad- 
venturers, & the lord; to enforce proper working 
of the veins; to keep a dish by which all the ore 
was to be measured ; to punish small depredations, 
& to collect fines. In case of certain defaults, he 
was himself liable to fines, payable to the lord 
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of the field, or his farmer. Certain disputes within 
the lordship were tried at a customary ct. called 
the barmote ct., before the deputy steward & a 
jay who were summoned by the ter, or 

deputy, on precept from the deputy steward. 
The summoning officer selected them at his dis- 
cretion. The lord granted, by indenture, to A. 
for years, in consideration of a certain fine & rent, 
all the mines in the district, with the duties of lot 
& cope, & also, for same term, the office called 
the barmastership, with all profits, etc., thereto 
belonging, at a rent, with a proviso, for re-entry, 
if the grantee should make a deputation of the 
office without license, or without having such 
deputation enrolled :—Held: (1) the grant, as 
to the barmastership, was void, because the grantee 
took an interest, as lessee or farmer, incompatible 
with the duties of barmaster; (2) the grant was 
not void as giving incompatible offices, the lease 
not conferring an office; (8) on an issue whether 
or not A. was barmaster at a certain time, the 
verdict ought to be entered in the negative.— 
ARKWRIGHT v. CANTRELL (1837), 7 Ad. & El. 565 ; 
2 Nev. & P. K. B. 582; Will. Woll. & Dav. 686 ; 
TL. J. Q. B. 63; 2 Jur. 11; 112 HE. R. 583. 

559. Layer keeper of Swansea harbour — Is 
manorial officer—Not within Municipal Corpora- 
tions Act, 1835 (c. res of oath.]—HALL v. 
SwANSEA CoRPN. (1844), 5 Q. B. 526; 1 Dav. & 
Mer. 475; 18 L. J. Q. B. 107; 2L. T. O. S. 3453 
8 J. P. 503; 8 Jur. 213; 114 B. R. 1848. 


Annotations :—Mentd. Lowe v. L. & N. W. Ry. (1852), 18 
Q. B. 632 ; Lawford v. Billericay R. C., [1903] 1 K. B. 772. 


Gamekeepers.]|—Sce No. 1040, post, &, generally, 
GAME. 


560. Office with profits—Without rendering 
account—Grantor cannot remove.|—If one grant 
an office of bailiff or steward, or the like, with the 
profits thereof, without rendering an account, he 
cannot discharge the grantee, but he shall continue 
to have the profits of the office; but otherwise it 
is, if no fee or profits had been granted for the 
exercising thereof.—FERRER v. JOHNSON (1594), 
Cro. Eliz. 336; 78 EH. R. 585. 

561. Office without fee or profits—May be 
removed by grantor.|—FERRER v. JOHNSON, No. 
660, ante. 

562. Appointed by vendor of manor—May 
be removed by purchaser.|Harvey v. NEWLYN 
(1601), Cro. Eliz. 859; 78 B. R. 1085. 
aii 7 ais ——Consd. Bartlett v. Downes (1825), 3 B. & C. 





Part Vil.—Manorial Tenures. 


Scr. 1.—CUSTOMARY FREEHOLDS. 
Sus-sror. 1.—IN GENERAL. 
563. Estates not held at will of lord—Though 
anted by copy of court roll.|—An estate granted 
Y copy, etc. omitting the words ad voluntatem 
domini, shall be intended a customary freehold.— 
oe v. Harrys (1631), Oro. Car. 229; 79 E. R. 
564.-——— Though passing by surrender—Accord- 
ing to the custom of the manor.] — Whatever 
may pass by deed without surrender is no copyhold ; 
80 also whatever may pass by surrender according 
to the custom of the manor without saying “ at the 
will of the lord” is no copyhold. 


Where copyhold is forfeited seizure by the lord 
is not necessary. ; 

An admission of a copyholder who has forfeited 
his holding by the lord who for the time being 
has the title to the manor dispenses with the 
forfeiture but not where the admission is by a lord 
who has no title. 

A surrender to two copyholders out of court 
to the use of W. R. is a good surrender within a 
covenant to surrender to W. R.—PaGE v. SMITH 
(1696), $ Salk. 100; 91 EH. R. 716. 

565. ——- ——- .|—Lands granted tenendum 
secundum conauetudinem manerii are not copyhold 
but customary freehold. 
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Sect. 1.—Customary freeholds: Sub-sects. 1, 2 & 3, 
A. & B.; sub-sect.4. Sect. 2.) 


Upon a trial at bar in ejectment for lands, parcel 
of the manor of O0., which by very ancient books 
of that manor appeared to be parcel of the Duchy 
of Cornwall, & still pass by surrender & copy of 
ct.-roll, but yet are not copyhold, because it did 
not appear in any of the rolls or copies now 

roduced, that they are granted ad voluntatem 
vomini manerii, but only tenendum secundum 
consuetudinem manerii :—Held: these lands are 
not copyhold, but a customary freehold; & for 
that reason the verdict was for pltf—GaALE v. 
NOBLE (1697), Carth. 432 ; 90 E. R. 850. 
Annotations :—Consd. Brown v. Rawlins (1806), 7 East, 409. 

Refd. Portland v. Hill (1866), L. R. 2 Eq. 765. 

566. Estates passing by deed— Without sur- 
render.|—PAGE v. Smrru, No. 564, anie. 

567. Proof of tenure—Anclent admissions to 
hold by custom of manor—Modern admissions to 
hold at will of lord—Insufficient.|—-Where, in a 
manor, the copies of admissions were anciently 
to hold of the lord according to the custom of 
husbandry of the said manor, but other copies 
were to hold at the will of the lord also, & all the 
modern copies were so:—Held: this land was 
copyhold & not customary freehold.—BrRowwn v. 
Rawrins (1806), 7 East, 409; 103 BE. R. 158; 
sub nom. BOURN v. RAWLINS, 3 Smith, K. B. 405. 

568. ——— Tenants holding of manor where no 
copyholds—At rent increased from time to time— 
Holding not traced back more than 200 years— 
Insufficient.|—A piece of land parcel of a manor, 
of which there were no copyhold tenants, had been 
held since 1709 at a rent which had from time to 
time increased from ls. to 5s. 1d. Some of the 
additions to the rent were traceable to additions to 
the holding, but some were not so traceable. There 
was no trace of the holding prior to 1709 :—-Held : 
defts. the present holders, were not freehold tenants 
at a quit-rent, but merely annual tenants of the 
lord of the manor.—FoLJAMBE v. SmITH’s TapD- 
CASTER BREWERY Co. (1904), 73 L. J. Ch. 722; 
91 L. T. 312; 48 Sol. Jo. 699. 

569. Application of Land Transfer Act, 1897 
(c. 65) s. 1 (4).|—Land Transfer Act, 1897 (c. 65), 
s. 1 (4) provides that the expression real estate in 
Part 1 is not to be deemed to include land of copy- 
hold tenure or customary freehold in any case in 
which an admission or any act by the lord of the 
manor is necessary to perfect the title of a purchaser 
from the customary tenant, & the concluding words 
apply to land of copyhold tenure as well as cus- 
tomary freehold. 

Therefore an equitable estate or interest in 
copyholds devolves, on the death of the owner, on 
his personal representative or personal repre- 
sentatives as if it were a chattel real vesting in 
him or them.—Re SoMERVILLE & TURNER’S 
Contract, {1903] 2 Ch. 5838; 72 L. J. Ch. 727; 
89 L. T. 405; 52 W. R. 101; 47 Sol. Jo. 727. 

Enfranchisement.|—See Part XITI., post. 


SuB-SECT. 2.—IN WHOM FREEHOLD VESTED. 


570. Freehold in lord—Estate held by custom 
of the manor—Though not at will of lord—Passing 
by surrender & admittance.|—-The freehold of an 
estate, parcel of a manor demiseable only by 
the licence of the lord, passing by surrender & 
admittance, to which the tenant was admitted by 
the description of a customary tenement, habendum 
to her & her heirs, tenendum of the lord by the rod, 
according to the custom of the manor, by the 
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accustomed rent, suit of ct., customs & other 
services, is in the lord & not in the tenant, though 
not holden ad voluntatem domini. But such an 
estate, whether strictly copyhold or not to all 
purposes, may well pass under the description 
of copyhold in a will ; the intention to pass it 
under that description bei 
Cook v. DANVERS (1806), 7 East, 299; 3 Smith, 
K. B. 291; 103 BE. R. 115. 
Annotations :—Consd. Thompson v. Hardinge reed 1 
GC. B. 940; Portland v. Hill te 12 Jur. N. 8. 286, 
Refd. Bingham v. Woodgate (1829), 1 Russ. & M. 32; 
Delacherois v. Delacherois (1864), 4 New Rep. 501. Mentd. 
Hume v. Rundell (1822), 6 Madd. 3381; Cholmondeley 
v. Clinton (1823), Turn. & R. 107. 


571. —— Passing by lease, release 
& admittance.|—THOMPSON v. HARDINGE (1845), 
1C.B. 910; 141. J.C. P. 268; 5 L. T. O. S. 380; 
9 Jur. 927; 185 EB. R. 813. 

Annotations :—Refd. Passingham v. Pitty (1855), 17 C. B. 
299; Delachervis v. Delacherois (1864), 11 H. L. Cas. 62. 
Mentd. Ryan v. Clarke (1849), 13 Jur. 1000. 

572. -|—In lands held by copy 
of court roll not at the will of the lord but according 
to the custom of the manor the freehold is in the 
lord, & in the absence of custom, the onus of 
establishing which lies upon the tenant, the tenant 
has no right to work the minerals. ; 

The existence of a customary, compiled within 
the period of legal memory, is conclusive evidence 
against the existence of a custom not mentioned 
therein. 

The customary of a manor, compiled within the 
period of legal memory, recognised a right in the 
tenants to dig coal propriits usis. It appeared, 
from subsequent documents, that the privilege 
of digging coal for their own consumption had 
been enjoyed by the tenants under the waste, 
but there was no evidence of a similar restricted 
enjoyment by the tenants under their customary 
inclosures. There was evidence of tenants having, 
during a long period, dug coal in their customary 
inclosures for sale:—Held: the custom was 
restricted to digging in the waste for coal for the 
tenants’ own consumption, & the tenants had 
no right of digging coals under their customary 
inclosures.—PORTLAND (DUKE) v. Hiuu (1866), 
L. R. 2 Eq. 765; 35 L. J. Ch. 439; 12 Jur. N.S. 
286; 15 W. R. 38. 

Annotations :-—Refd. Heath v. Deane, [1905] 2 Ch. 86. 
Mentd. Morley v. Clifford (1882), 20 Ch. D. 753; Jobnstone 


8 
v. Spencer (1885), 30 Ch. D. 581; Coote v. Ford (1900), 
83 L. T. 482. 


apparent.—Doxr d. 

















SUB-SECT. 3.—ALIENATION. 


A. Inter vivos. 

578. By surrender & admittance—By special 
custom.|}—-Held: for pltf., because the conusance 
was insufficient; for the lands whereupon the 
distress was taken, being freehold (for so they must 
be taken to be, though it was shown that M. was 
seised according to the manor, because it was not 
said at the will of the Lord) could not be conveyed 
by surrender in ct., & an admittance without an 
especial custom to pass them in that form; & 
it was not enough to say, that he surrendered 
them secundum consuetudinem manerti, but the 
custom should have been fully set forth.—RoGrErs 
v. BRADLY (1690), 2 Vent. 148; 86 E. R. 358. 
Annotation :—Refd. Burrell v. Dodd (1803), 8 Bos. & P. 378. 

574, ——.]— Where a custom is, that all 
lands held of that manor shall pass by surrender 
& admittance; yet the lands may be freehold ; 
& the manner of conveyance is customary, inas- 
much as livery is not requisite (Hott, C.J.).— 
ANON. (1705), 11 Mod. Rep. 58; 88 E. R. 880. 
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575. Not by common recovery—In Common 


Pleas.|~-A common recovery suffered in the 
Common Pleas will not pass copyhold lands; 
otherwise as to custom freeholds.—-OLIVER v. 


ary 
TAYLOR (1788), 1 Atk. 474; 26 E. R. 302. 

576. By bargain, sale & surrender—Custom of 
manor of Shap.|—-By the custom of the manor of 
Shap, the legal interest in lands of customary 
tenure, parcel of the manor, is not devisable, but 
is transferred by a deed of bargain & sale, having 
the effect of a surrender, in which the operating 
words are, ‘‘ bargain, sell & surrender,’ & on the 
presentment or production of which, admittance 
is granted to the alienee. An equitable interest 
in such custom lands is capable of being 
peed by devise without regard to the custom. 

enant of this manor, who was seised of customary 
lands, conveyed them by a deed of bargain, sale 
& surrender, to a trustee, upon trust for such 
person as the tenant, by any deed or instrument 
in writing or by his last will or any codicil thereto 
or any instrument in the nature of a last will or 
codicil, to be by him legally executed, should 
appoint or devise the same; & under this convey- 
ance the trustee was admitted :—Held: the 
equitable interest in the lands would not pass by 
an unattested codicil of the tenant.—WILLAN v. 
LANCASTER (1826), 3 Russ. 108; 38 E. R. 516. 

577. Mortgage by married woman—By deed 
enrolled under Fines & Recoveries Act, 1833 (c. 7)— 
Bars power of appointment by will.|—The legal estate 
of a married woman, in customary freeholds, 
was vested in a lunatic trustee, in trust for the 
married woman, during the joint lives of herself 
& her husband, for her separate use without 
restriction as to alienation or anticipation, with 
remainder in case she survived her husband, to 
her absolutely ; but in case she died in his life- 
time, to such uses as she should appoint; no 
trusts were declared in default of appointment. 
She mortgaged the estate by deed enrolled under 
the Fines & Recoveries Act :—Held: legal estate 
vested in mtgee. 

The question is has she extinguished the power 
of appointment by will. I am of opinion that she 
has. If this had been a freehold estate, she would 
have barred it. The Fines & Recovery Act, 
1833, c. 7 (4), provides that the Act shall not 
extend to lands held by copy of court-roll, of or to 
which a married woman, or she & her husband, 
in her right may be seised in any case in which any 
of the objects to be effected could have been effected 
by surrender into the hands of the lord of the manor 
of which the lands may be parcel. The provisions 
of that Act apply only to estates which pass by 
surrender; the result therefore is that she has 
barred her power, & has converted the estate 
into a fee-simple (LorD Truro, O.).—TORBUCK v. 
Hrwitson, Re HEwiTson (1852), 19 L. T. O. S. 
342, L. OC. 

578. Equitable interests in—Do not pass by 
unattested codici].J—WILLAN v. LANCASTER, No. 
576, ante. 

579. Particular customs affecting — Alienation 
void—If not presented at next court—Good.]— 
A custom that the feoffments or other alienations 
of freehold lands held of a certain manor shal] be 

resented at the next court of the manor, etc. 
if not that they shall be void, is good. 

A custom that none shall use his common till 
the lord enters, is not good.—PERRYMAN’S CASE 
(1599), 5 Co. Rep. 84a; WE. R. 181. 


Annotations -—Refd. R. v. Bosworth (1739), 2 Stra. 1112; 
Hawkins v. Kemp (1803), 3 East, 410. entd. Foorde v. 
Bushell ». Pasmore (1704), 


Hoskins (1615), 2 Bulst. 336 ; ( 
6 Mod. . 217; Graham v. Graham (1791), 1 Ves. 272; 
Coare v. Giblett (1803), 4 Hast, 85; Lockwood v. Woo 


a —VOL. XII. 
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1844), 6 Q. B. 50; M . Denne, ‘ : 
7s erospltal Governors & GMnee ohne oti} 
580. —— If grantee not admitted during 


life of grantor—Good.]—A custom in a manor, 
that the grantee of a customary estate (which will 
pass either by surrender or deed and admittance) 
must be admitted during the life of the grantor, 
is good in law.—FENN d. RICHARDS v. Mariorr 
(1748), Willes, 480; 125 KE. R. 1252. 

See, generally, Custom & USAGsEs. 


B. By Will. 

581. Included under bequest of ‘‘ copyhold ’*— 
When intention apparent.|—Dom d. Coox v. 
DANVERS, No. 570, ante. 

582. Devisable— Under 55 Geo. 3, c. 192.]— 
Lands held by copy of ct. roll according to the 
custom of the manor, but not according to the 
will of the lord, are sufficiently copyhold to pass 
by will under 55 Geo. 3, c. 192, without previous 
surrender to the uses thereof. 

By will dated after 55 Geo. 3, c. 192, testator 
devised All the rest, residue & remainder of his 
estate whatsoever & wheresoever, & of what 
nature or kind soever the same may be. 

Held: copyhold estate would pass by these 
words as by a general devise of real estate, though 
testator had made no surrender in his lifetime to 
the use of his will—Dor d. EDMUNDS v. LLEWELLIN 
(1835), 2 Cr. M..& R. 503; 1 Gale, 193; 5 Tyr. 
899; 5L. J. Ex. 84; 150 HE. R. 216. 

Annotations :—Consd. Doe d. Dand v. Thompson (1385) 

7Q.B. 897. Refd. Garbutt v. Trevor (1863), 15 C. B. N. 8. 

550. Mentd. Campbell v. Maund (1836), 5 Ad. & El. 865. 


583. Pass under residuary devise.|—-Dor d. 
EDMUNDS v. LLEWELLIN, No. 582, ante. 

584. Do not pass under devise of rg tater a 
RoE d. CONOLLY v. VERNON (1804), 5 Hast, 51; 
1 Smith, K. B. 318; 102 KR. R. 988. 

Annotations :—Refd. Doe d. Beach v. Jersey (1818), 1 B. & 
Ald. 850; Pullin v. Pullin (1825), 3 Bing. 47; Doe d. 
Campton». Carpenter (1850), 15 Jur. 719: : 

Hill 11366), L. R. 2 Eq. 765. Mentd. Wilkinson v. Malin 

(1832), 2 Cr. & J. 636; Dean v. Gibson (1867), 15 W. R. 


585. Pass under devise of freeholds.] — Re 
STEEL, WAPPETT v. ROBINSON, [1903] 1 Ch. 185; 
72 I. J. Ch. 42; 87 L. T. 548; 51 W. R. 252; 
47 Sol. Jo. 31. 

586. Where not devisable—Surrenderee to uses 
of will—Holds in trust for devisees—Under general 
devise of real estates.|—WILSON 7. DENT (1830), 
3 Sim. 385; 57 E. BR. 1042. 





SuB-sEcT. 4.—INCIDENTS OF TENURE. 


Freebench.|—Sce No. 918, post. 

Herlots.]|—See No. 1236, post. 

Right to mines & minerals.|——See Nos. 266, 572, 
ante. 


Sreor. 2.—TENURE IN ANCIENT DEMESNE. 
587. What is ancient demesne—Land shown as 
terra regis—In Domesday Book.]—(1) Tenants in 
ancient demesne are free as to their persons, but 
not as to their estates. 
(2) Ancient demesne is the land under the title 
de terra Regis in Domesday Book, & no other. 
(3) By a recovery of the land at common law 
it becomes -fee for ever, but a recovery 
ainst the tenant is reversible by the lord by writ 
of deceit, & such a recovery makes it only frank- 
fee until it continues unreversed, but when it is 
B 
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Sect. 2.—Tenure in ancient demesne. Sect. 3.] 


reversed it becomes ancient demesne again. 
Hunt v. Burn (1701), 1 Salk. 57; 91 EB. R. 65. 

588. Nature of tenure—Estate in tenant & heirs 
of his body——With reversion to lord.]—Lands in 
ancient demesne were held according to the custom, 
which was that each tenant should hold to him & 
the heirs of his body with reversion to the lord; 
but that every tenant might by any deed alien to 
any other person to hold to him & the heirs of his 
body with remainder to the lord, on first obtaining 
the lord’s licence, which by custom was always 
granted on payment of one year’srent. T.,a tenant 
in possession according to such customs, executed 
articles on his marriage in 1782 by which, after a 
life estate to himself, power was agreed to be Noes 
to the trustee to raise £2000 for younger children 
of the marriage, according to the appointment of 
himeelf or his wife. No conveyance was ever made 
according to these articles. In 1794 T. procured 
an enfranchisement from the lord of the manor 
to himself in fee. In 1828, on the marriage of F. 
the eldest son of T. the same lands were conveyed 
in fee to trustees in trust for T. for life, remainder 
to nis wife for life, remainder upon the ordinary 
trusts of a marriage settlement in favour of F. & 
his intended wife. T. & his wife were both dead, 
without having ever executed the power reserved 
to them by the articles of 1792. FF. had, previously 
to 1827, heard generally that certain informal 
articles had been executed previously to the 
marriage of his father, T., but nothing further ; 
& the articles of 1792 seemed to have been for- 
gotten. By the marriage settlement of 1828, F. 
also covenanted to settle future acquired property 
of his wife. In 1839 he received in right of his 
wife £2000, without the knowledge of the trustees ; 
& in 1845, on the request of the trustees, who had 
then learned this fact, he executed a mtge. of all 
his interest in the lands in question for securing 
to them this sum. In 1849 F. became bkpt. 
Neither his wife nor the trustees had heard, until 
after 1854, of the articles of 1792. The younger 
children of the marriage of 1792 claimed to have 
their £2000 portions raised according to the articles: 
—Held: (1) the lands were not within the operation 
of stat. De Donis; (2) the enfranchisement of 
1794 operated as a merger. Semble: the same 
result would have been arrived at even apart 
from the consideration of the fact of enfranchise- 
7 aia ae v. HAWKINS (1857), 3 Jur. N.S. 

589. Ownership of freehold—In tenant.|]—(1) 
The freehold of land held by the tenure of ancient 
demesne is in the tenant & not in the lord of the 
manor. 

(2) A custom for the lord of a manor of ancient 
demesne to receive a fine arbitrary upon the 

ourchase of lands within the manor is bad, whether 

ted to purchases by strangers, that is, persons 
not already tenants of the manor, or not, as being 
contrary to the stat. Quia Emptores & other 
statutes. 

(8) Semble: where a manor has existed in the 
hands of the Crown, & the Crown has granted some 
of the lands of the manor to a subject by a grant 
which did not pass the manor, but the successors 
in title of the grantee have held manorial cts. & 
kept ct. rolls continuously, & show a long modern 
paper title to the manor, a grant of the manor 
itself from the Crown will be presumed.—MERTTENS 
v. HILL, Cae 1 Oh. 842; 70 L. J. Ch. 489; 
17 T. L. R. 289; sub nom. Marrrens v. Hw, 
84 L. T. 260; 65 J. P. 312; 49 W. R. 408. 


590. Incidents ef estate—Tenant not exempt ' 
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from serving office of high constable.|—R. v. 
BETTSWORTH (1679), 2 Show. 75; 89 E. R. 808. 
Annotation :— R. v. Genge (1774), 1 Cowp. 18. 

591. ——— Exempt from manorial market toll.]— 
eae v. SMITH (1686), 2 Lut. 1144; 125 E. R. 

592. ——— Tenant free as to person—Not as to 
estate.|—Hont v. BuRN, No. 587, ante. 

98. ——— Tenant liable to pay county rates.|— 
R. v. AYLESFORD (1860), 2 E. & E. 588; 29 
L. J. M. ©. 88; 1 L. T. 328; 24 J. P. 584; 6 
Jur. N. 8S. 207; 121 EH. R. 202. 

594. Alienation— By surrender & admittance 
—By custom.]— By custom freehold ancient 
demesne as well as copyhold may pass by surrender 
& copy, & shall descend to the youngest son or 
daughter.—TROWEL v. CASTLE (1661), 1 Keb. 21; 


88 E. R. 787. 
Annotation s—Mentd. Blower v. Hollis (1833), 1 Or. & M. 


595. —— By lord’s licence—On payment of 
one year’s rent.|—CRESSWELL v. HAWKINS, No. 
588, ante. 

596. ——— Stat De Donis does not apply to.]/— 
CRESSWELL v. HAWKINS, No. 588, ante. 

597. ——— Custom to exact arbitrary fine on 


alienation to stranger —- Bad.] —- MERTTENS v. 
Hii, No. 589, ante. 

598. Descent—To youngest son or daughter— 
By custom.]—TROWEL v. CASTLE, No. 594, ante. 

599. Enfranchisement-—-By recovery at common 
ad cake v. BURN, No. 587, ante. 

600. ——— After marriage articles giving life 
estate to tenant—Operates as merger.]—CrRHESSWELL 
v. HAWKINS, No. 588, ante. 


Sect. 3.—TENANT RIGHT. 

601. Origin—Border service—New customs 
unfavourable to tenant restrained by injunction.|— 
Tenure by tenant right in Yorkshire was much 
favoured in respect of the tenants’ good & necessary 
service upon the borders. 

Pitfs. held land, parcel of the Crown manor of 
D. in Yorkshire, by tenant right, & defts. went 
about to raise new customs of tonant right & 
disturbed pltfs.’ possession :—Held : an injunction 
would be awarded to quiet pltfs. in their possession. 
—HARPER v. MIDLETON (1583), Ch. Cas. in Ch. 
180; 21 E. R. 104. 

602. Devise—Without words of limitation— 
Devisee takes life estate only.|-—— WILSON vv. 
ROBINSON (1673), 1 Freem. K. B. 112; 8 Keb. 


180; 2 Lev. 91; 1 Mod. Rep. 100; 84 KE. R. 663. 

(1701), 12 Mod. Rep. 692 ; 
. . 1723; Ibbetson v. Beck- 

with (1735 b. 157 ; Southby_ »v. Stonehouse 


es. Sen. 610: Roe d. Child v. Wright (1806), 
7 ast 350. Menta. Clite ». Gibbons (1714), 9 Ld. Haym 
~ 608. Renewal—Of estate settled on marriage— 
Enures to uses of settlement.] — PICKHRING v. 
one (1788), 1 Bro. C. C. 197; 28 EH. R. 1080, 


nnotations :-—Retd. Lulham, Brinton v. Lulham : 
ats L. J. Oh, 928. Mentd. Randall », Russell (i817), 8 Mex, 

20; Re Bisa, Biss v. Biss, {1903] 2 Oh. 40. 

604. —— Right of customary heir to—Only 
where previous tenant admitted—Possession insuffl- 
clent.J—Doz d. HammrTon v. Oxirt, No. 1816, 

ost. 
- ——- Fines on.|—See No. 1107, post. 

605. Incidents of tenure—Not within statutes 
of tion.|—The customary tenements in the 
north of E d, which are parcels of the respec- 
tive manors in which they are situate, & descendible 
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from ancestor to heir by the hereditary right called 
tenant right, & held of the lord according to the 
custom, are not within the stats. 81 Hen. 8, c. 1, 
& 82 Hen. 8, c. 82.—BURRELL v. Dopp (18038), 
8 Bos. & P. 878; 127 E. R. 207. 
Annotations :—. - Doe d. Reay v. Hunt: mn (1803), 
aay aa Delacherois v. Delacherois (1864), 4 New 
606. Enfranchisement-—-What amounts to— 
Confirmation of estate discharged from all rents, 
fines, services, etc.—Saving only id. yearly rent, 
suit of court & seignorial rights.|—The lord of a 
customary manor, by his deed, made since stat. 
Quia Himptors) granted to his customary tenant, 
who then held by the payment of certain customary 
rents & other services, that in consideration of a 
61 penny fine or 61 years rent, he the lord ratified 
& confirmed to the tenant & his heirs all his custo- 
mary & tenant right estate, with the appurtenances, 
etc. & granted that the tenant & his heirs should be 
thereof freed, acquitted, exempted, & discharged 
from the payment of all rents, fines, heriots, etc. 
dues, customs, services & demands, at any time 
thereafter happening to become due in respect of 
the tenancy, except ld. yearly rent, & also excepting 
& reserving suit of ct., with the service incident 
thereto; & saving & reserving all royalties, 
escheats, & forfeitures, & all other advantages 
& emoluments belonging to the seigniory, so as not 
to prejudice the immunities thereby granted to 
the tenant; & also granted liberty to cut timber, 
& to sell or lease, etc. without licence :—Held: 
(1) such confirmation to the tenant of his customary 
& tenant right estate freed from all rents & 
services, except, etc. was tantamount to a release 
of those rents & services not specifically excepted ; 
(2) by virtue thereof the customary tenement 
became -free, or held in free & common 
socage; & (3) the old customary estate, which 


cis jnerenren devisable by Stat. of Wills, 
c. 1). 
Such customary estates, which are peculiar to 


fall under the same general consideration as copy- 
holds, though alienable by bargain & sale & 
admittance thereon, & not holden at the will of the 
lord. Dor d. REay v. HUNTINGTON (1803), 4 
East, 271; 102 EB. R. 884. 
Annotations :—.As to (1) Refd. Merttens v. Hill, [1901] 1 Ch. 
842. As to(2) Refd. Chichester v. Bou sst). 17L.T.0.8. 
;_ Delacherois v. Delacherois (1864), 4 New Rep. 501; 
Re Holliday (1922), 127 L. T. 685. Generally, Mentd. 
Thompson v. Har 1845), 1 OC. B. 940; Busher v. 
Thompson (1846), 1 Lut. Reg. Cas. 651; Damerell v. 
Protheroe (1847), 10 Q. B. 20. 
607. Effect of—Feme sole admitted tenant 
—Conveyance to husband after marriage—Gives 
wife absolute fee simple descendible to her hetrs.]|— 
Where a feme sole after marriage was admitted 
tenant of a manor in the north of England, of 
certain premises to her & her heirs, as of her own 
tenant right, according to the custom, & after- 
wards the lord executed a conveyance of the same 
promees to the husband in fee, & enfranchised 
he same from all agnor) ents to which they were 
reviously liable. Semble: this conveyance, after 
he death of the husband had the effect of giving 
the wife an absolute estate in fee simple in the 
premises, descendible only upon the heirs nea 
materna.— Don d. NEwBY v. JACKSON (1828), 
a & 0. 448; 2 Dow. & Ry. K. B. 614; 107 E.R. 


Annotations :-—Mentd. Doe d. Milburn »v. 


Bing. N. G, 498; Horsey Estate v. Ste 
b 608. Alienation—By bargain & sale—Followed 
¥ surrender & admittance—Custom of particular 





Edgar (1886), 2 
, (1898) 2 Q. B. 
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manor.|—In the manor of L., the custom of 
tenure is tenant right & the freehold of the custo- 
mary tenements is in the lord. On alienation a 
deed of bargain & sale is executed by the parties. 
The alienor appears with this deed in ct.; & after 
proclamation, the steward says to him, ‘‘ You 
surrender into the hands of the lord of this manor 
the premises, specifying them as on roll, to the use 
& behoof of the alienee, his heirs & assigns, accord- 
ing to the custom. Are you content to make this 
surrender ?’? 'Thesurrenderer says ‘‘ Yes.”” After 
proclamation, the alienee is admitted tenant of the 
premises. When husband & wife surrender lands 
out of ct., they appear before the lord his steward 
or deputy out of ct., & execute the deed of bargain 
& e, the wife is separately examined, & the 
surrenderer taken before the lord his steward or 
deputy with the exception that there is no proclama- 
tion. There is no instance of a married woman 
surrendering lands within the manor by attorney. 
Surrenders & also admittances by the custom of 
the manor may be made out of ct., & they may be 
made by or to the parties themselves or their 
attornies. 

M. & E. his wife, being seised in right of the wife 
of certain customary tenements within the manor, 
E., after separate examination, executed a deed 
of customary bargain & sale in the usual form, by 
which M. & E. bargained sold alicned surrendered 
& confirmed unto B. his heirs & assigns, the custo- 
mary tenements in question; & by which also 
they severally & respectively appointed an attorney 
for them & in each or either of their names to 
surrender the customary tenements into the hands 
of the lord, according to the custom to the use of 
B., his heirs & assigns, for ever. At a special 
ct. held on the following day, the attorney for M. 
& E. made a formal surrender for them accordingly ; 

B. being thereupon admitted tenant in person, 
alienation. At the time when this was done 
E. was dead :—Held: (1) by the custom of the 
manor, surrender & admittance, as well as bargain 


customary tenements; & the estate in the cus- 
tomary tenements did not pass by the bargain & 
sale only ; (2) the power of attorney to surrender 
was invalid in its inception; &, if not so, was 
revoked by the death of 11.; & therefore the sur- 
render was inoperative.—GRAHAM v. JACKSON 
(1845), 6 Q. B. 811; 14 L. J. Q. B. 120; 4 
L. T. 0. S. 831; 9 Jur. 275; 115 EB. R. 306. 

609. ——- ——— —— Heir cannot maintain 
ejectment before admittance.|—By the custom of 
a@ manor, the customary tenements thereof were 
held of the lord for the joint lives of the customary 
tenant & the lord, at the will of the lord, according 
to the custom of the manor, at customary rents 
& services, & were descendible from ancestor to 
heir. Alienation inter vivos was made by custom 
deed of bargain & sale from alienor to alienee, 
surrender & admittance thereon in the customary 
ct., the deed being licensed by the lord, & a memo- 
randum of the licence indorsed on the deed. A 
fine was paid on the death of lord or tenant, & on 
alienation. The admittance of an heir, in form, 
stated that the heir took of the lord, upon the 
demise of the steward, the tenement, now in the 
hands of the lord, to be granted to the heir on 
the death of the ancestor, to hold for the joint 
lives, etc., as by the custom above stated :—Held : 
an heir could not, before being admitted, maintain. 
ejectment against a stranger.—Don d. DAND v. 

HOMPSON (1849), 18 Q. B. 670; 18 L. J. Q. B. 
826; 18 L. T. O. 8.187; 13 Jur. 1028; 116 E.R. 


1419. 
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Sect. 4.—COPYHOLDS. 
Sus-sEcr. 1.—APPLICATION OF STATUTES. 


610. General rule—Within general words of 
statute—Unless lord prejudiced.|—Stat. 31 Hen. 8, 
c. 18, 8. 7, avoids leases of lands whereof any estate 
for life, etc., was then in being, made by religious 
persons within a year before; a copyhold was 
granted by copy for life, & then the religious noe 
made a lease of it to another for 80 years :—Held 
the lease was void, the copyhold estate being an 
estate for life within the statute. 

Copyholds are not within the general words of a 
statute which alters the service, tenure, custom 
or interest of the land, to the prejudice of the lord 
or tenant, but are included within the general 
words of a statute where no prejudice thereby 
ensues to the lord or tenant. 

Stat. De Donis does not extend to copyholds, 
unless there is a special custom, nor does the 
statute of Westminster II., c. 18, which gives the 
elegit.—HEYDON’S CASE (1684), 3 Co. Rep. 7 a3 
Moore, K. B. 128 ; Ba et R. 637. 

Annotations :-—Refd. Worcester’s Case (1 605), | Le Co, Rep. 

37 a; Bicknel vA ana (1612), 2 Brownl. 

Brown (1617), P ; Rowden »v. Maltoes (i631), 

Cro. Car. 42; ngton v. Smith (1658), 2 Si ; 

Doe d. Wightwick » Trub 74), 2 Wm. B 
Doe d. Tunatill v. Bottriel tags), M B. 


Nicolle v. scones [1922] 1 

Case (160%) 8 Co. ; Fawkeners tv. 
ham (1627), Cro ; James wv. iat A 
Cro. Car. 532 5 Beckman v. ‘Maplosden (1662), 0. 
60; Wolferstan v. Lincoln (1 763), 2 Wils. 1743; Warburt 
v. Loveland ae 6 Bli. N. 8.13 A.-G. v. Walker (1849), 
3 Exch. “Miller v. Salomons (4852), 7 Exch. 
Cote v. Milaletoy (1856), 8 De G. 192 
% Nore Staffordshire RK 


Keston v. Richmond Highway Board de ) ot 
Richmond, Yorks JJ., Haston 
‘Board Alay 20 W. R. ws R. v. Castro (1874), 
350 Fe aha Wear Com Cea arr ei (1877), 
.v. HicIbSOOk si), 4 B.D. 42; 
2), 9 281; jradlaugh v. 
Cas. : Re Lesvesiey, ( {1891} 
Pelton - ti 2Q.B Bruca 
o, “Allesbary, (1892) ae "356; Rastman ate 
Mate rials Co. . Comptrolier-Geseral of Patents 
& Trademarks, (1898) A. C. 671; Re Mayfair Pro) wae 20., 
nbsp v. Mayfair Se Co. is fee) 2 Ch. $ 
Wade, ie ped? A AA 
adler v. 1 Gh. 24 
v. Siumot t, [1916] 2 2A. C. 
Banwacs tg pom 626 
Dobb Dobb Bb (los), 8 87 t. J. Ch. S15 Wrece v. B 
(1920) 1 K. B 


611. —— -]—A copyhold was sur- 
rendered to the use of a last will & devised to A. 
in tail, who, after issue born, surrendered to his 
wife for life, & there was no custom to entail such 
estate :—Held: A. took a fee conditional; & 
the surrender to his wife was good, the condition 
being performed by the birth of issue. Copyholds 
cannot be entailed by virtue of the stat. De Donis 
only ; custom must co-operate with the stat. 

Copyholds are included within the general words 
of a stat., ‘lands, tenements, & hereditaments,’’ 
when no prejudice thereby ensues to the lord, 
but are not within the general words of a stat. that 
alters the service, tenure, custom, or interest 

of the land; & therefore a jointure made of copy- 
hold lands ‘is no bar to dower within the Stat. 
of Uses. 

A fine cannot be levied of copyhold land to bar 
the entail. 

Neither an estate tail nor an estate after possi: 
bility, etc., can be gman; by custom.—ROWDEN 
v. MALTSTER (1626), Cro - Oar. 42; 79 E. R. 641; 

nom. ROYDEN & & MOULSTER’ S OASE, Godb. 
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oo 3; 2 Roll. Rep. 383. 
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(1826), 9 Dow. & Ry. K. Be ie Mentd. Doe d. Recd v. 

attis (1838), 7 L. .Q. B. 

612. ——— Not within sense words—Of statute 
altering service tenure custom or interest in land.|— 
HeEypon’s Case, No. 610, ante. 

613, -——- ———- ——.]--ROWDEN v. MALTSTER, 
No. 611, ante. 

614. Stat. De Donis—Not applicable—Except by 
special custom.]|—Hzypon’s Casz, No. 610, ante. 

615. —— ——-.]—Copyhold land is not within 
the stat. De Donis, neither is the lessor such an 
assignee as the stat. means; for at the common 
law a@ copyhold estate is but an estate at will, & 
custom has only fixed his estate to endure; which 
custom does not trench to such collateral things 
as entries for conditions (per CUR).—BRASIER v. 
BEALE (1612) Yelv. 222; 80 E. R. 145.° 

‘Annotation :—-Dbtd. Glover ». Cope (1691), 1 Salk. 185. 

See, also, generally, Part IX., Sects. 1 & 2, post. 

616. Stat. Westminster II. c. 18—Writ of 
pelt Att applicable.|—Hmypon’s Casp, No. 610, 
ante 

See, generally, Sub-sect. 3, p 

617. Fraudulent Conveyances a adlis 1584-5 (c. 4), 
& 1571 (c. 5)——Not applicable.|—-Copyholds are not 
within Fraudulent Conveyances Act, 1584-1585 
(c. 4) & therefore if Sark claims under a voluntary 
conveyance though deft. claim under a subsequent 
purchase for valuable consideration yet pltf. shall 
recover (BLENCOWE, J.).— ANON. (1699), Bull. N. P. 
108. 

Annotation opal. Dee d. Tunstill v. Botterill (1833), 2 

Nev. & M.K.B 

618. Tite assignment of personal 

roperty for a consideration clearly inadequate 
is fraudulent as against creditors under Fraudulent 
Conveyances Act, 1571 (c. 5). But copyholds not 
being naturally subject to the debts, a conveyance 
of them cannot be fraudulent against creditors.— 
MATHEWS v. FEAVER (1786), 1 Cox, Eq. Cas. 278 ; 
29 BH. R. 1165. 


Sy gaan :—Consd. Copis v. Middleton welt 2 vest 
Doe d. Tunstill v. Bottriell (1833), 5 B. & Ad. 
Retd. ging 6 Thema (1840), 12 Ad. & El. 536 


619. Applicable.|—Qu.: whether ee 
are within the Fraudulent Conveyances Act, 1584-5 
(c. 4). There is great reason to say that the 











' above stat. does extend to copyhold estates, but 


it is strange that such a point should be first 
agitated at this time. I should rather think it 
has been taken for granted that the stat. poy 








& the object of the stat. is to suppress fraud (LorpD 
Annota Jo ones v. Boulter 1736) 
ae ree 59; 
805) “N till ©. 
Botte vel 5 . & Ad. 131; 
& . Kinchant v. Kinchant ee: 
180; Doe d. Robinson v. ee ie wen 142 ; ; 
620. -\—Copyholds are within the 
intent & of purpose to defraud & deceive persons 
2 Nev. & M. K. B. 64; 21.3. K.B. 158; 110 EB. R. 
6 Ch. D. 87. | 
621. -+-A post-nuptial settlement of 


extend to copyhold estates, because in bein 
construed it can work no prejudice to the ord 
MANSFIELD).—DOE d. WATSON v. ROUTLEDGE 
(1777), 2 Cowp. 705; 98 BE. R. 1318. 
tions : ned. Cox, 
Cas. 288; Doe d. Otley v.M copls 
a Middleton Noa 2 Madd. 4 a” Botha! 
332 5 Doe d. Tuns 
oll 88) hate * Giorke v. Wright 
1 Bro. %. C. 300; Metcalfe v. Pulvertoft (1813 1 aves. 8 
Gully v. Exoter (1828), 5 

Gally L. T. 213 Mullins ® ‘ailtoyle Ul (18 Bt a, Diekenwos 
above stat. which avoids all conveyances of an 
lands, tenements or hereditaments lade for the 
that shall afterwards purchase the same.—Dor d. 
TUNSTILL v. BOTTRIELL (1883), 5 B. & Ad. 181 ; 
cy 

Annotations :—Conasd. Re F 
Refd. Currie v. Nind (ese) My-R Gr at. 

a wife’s estates, is voluntary under the above stat. 

as against subsequent purchasers for valuable 
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consideration, & copyholds are within the operation 
of the stat. 

A copyhold was limited to B. for life, remainder 
as she should, by deed or will attested by three 
witnesses, appoint, with remainder over; B. 
married, & she & her husband afterwards, by deed 
duly executed, appointed to a mtge., subject 
thereto to herself & husband for their lives, with 
remainder in trust for their children, with remainder 
as she should by deed, attested by three witnesses, 
appoint, & in default to B.’s right heirs; after- 
wards, the husband & wife, with the concurrence 
of the mortgagee, by deed attested by two wit- 
nesses only, joined in conveying the estate in fee 
to a purchaser for valuable consideration :—Held : 
on a resale by such purchaser, he could make a good 
title, without showing there were no children of 
B.’s marriage.—CURRIE v. NIND (1836), 1 My. & Cr. 
17; 5L. J. Ch. 169; 40 HE. R. 283. 
notations :-—Consd. Butterfield v. Heath (1852), 15 Beav. 

N 18 eav. 594 


-  Distd. Hewison v. Nogus 53), 16 B 
Consd. Scott v. Scott (1854), 23 L. T. O. 


d ; 

S. 27; Re Foster 

& Lister age 6 Ch. D. 87. Mentd. Clarke v. Wright 
(1861), 6 H, & N. 849, 

622. ——.]—Dor d.. BAVERSTOCK v. 





Ro.Fe, No. 883, post. 

623. Poor Relief Act, 1819 (c. 12), s. 17—Not 
applicable.|—S. 17 of the above Act applies to 
freehold land held gencrally in trust for a parish, 
but freehold Jands held upon special trusts for a 
parish, & copynold lands, are not within the stat., | 
& are not therefore vested in the churchwardens | 
& overseers.—I?e PADDINGTON CHARITIES (1837), 
arn 629; 71L. J. Ch. 44; 2 Jur. 344; 59 E.R. 

9. 


Annotations :—Mentd. Doe d. Edney v. Bonham, Doe d. 
Edney v. Billett (1845), 7 Q. B. 976 ; St. Nicholas, Deptford 


vw. Sketchley (1847), 8 Q. B. 394. 

624, —-—- ——-.]—-By a memorandum of agree- 
ment, dated June 23, 1842, between A., as agent for 
& on behalf of the churchwardens of the parish of 
M., & B., it was agreed, provided a licence could be 
obtained from the lord of the manor, & upon B. 
putting the premises into repair, that the church- 
wardens should grant a lease to B. for twenty-one 
years from Midsummer Day next, under the clear 
yearly rent of £30 ; such lease to contain covenants 
for payment of rent & taxes, & to repair, insure, 
not 1o commit waste, etc., & all other usual & 

roper covenants, etc., & B. agreed to accept such 
ease, & execute a counterpart, etc., & that, until 
such lease & counterpart should be granted, the 
yearly rent should be payable & recoverable 
by distress or otherwise, in like manner as if such 
lease & counterpart had been executed :—Held: 
(1) this instrument was properly stamped as an 
agreement; (2) the tenancy thereby created, 
whether a tenancy from year to year, or a tenancy 
at will, was properly put an end to by a notice 
to quit & deliver up possession, given by persons 
acting as agents for C. & D. who were church- 
wardens at the time the agreement was made & 
B. let into possession ; notwithstanding the notice 
purported also to have been given on behalf of the 
churchwardens & overseers in office when the 
notice was served, & did not state to whom the 

ossession was to be delivered up; (3) s. 17 of 

he above Act does not apply to copyholds. 

To whom was deft. to pay rent ? To the persons 
who let him into possession, &, although in the 
agreement they are called the churchwardens of 
the parish of M., it was well known who they were. 
Those persons, having let deft. into possession, 
the right, inasmuch as they could not claim the 
premises as a corpn., never shifted from them, & 
when they gave deft. notice to quit, he was bound 
to obey it. Having come into possession under 
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them it was not competent to him to dispute their 
title (TinpAL, O.J.).—Dor d. Barmy v. Foster 
(1846), 30. B. 215; 156 L.J.0. P. 263; 7L. 7.0.8. 
208 ; 136 BE. BR. 86. 

625. Real Estate Charges Act, 1854 (c. 113)—- 
Applies—Mortgagor dying intestate after Act— 
Heir takes subject to mortgage.]|—The above Act 
for rendering mortgaged estates primarily liable 
for payment of the mtge. debt in exoneration of 
the personal & other estates of the deceased mtgor. 
includes copyholds. 

A. purchased copyholds in 1852 to be surrendered. 
to the use of him, heirs & assigns. In the same 

ear he mortgaged the copyholds, with a proviso 

hat on repayment of the money the surrender, 
thereby covenanted to be made to the use of the 
mtgee., should enure to the use of A., his heirs 
& assigns. <A. died intestate in 1858, & the 
mortgage money was paid off by his administrator : 
—Held: the infant customary heir was not entitled 
to have the mortgage debt paid out of the personal 
estate of the intestate in exoneration of the copy- 
holds, & the case did not fall within the saving 
proviso at the end of the above Act.—PIPER v. 
PIrER (1860), 1 John. & H. 91; 29 L. J. Ch. 
719; 2 L. T. 458; 6 Jur. N. S. 1026; 8 W. R. 
541; 70 EK. R. 675. 

626. Land Transfer Act, 1897 (c. 65), 8. 1 (4).J— 
He SOMERVILLE & TURNER’S ConTRACT, No. 569, 
ante. 


See, also, No. 122, ante. 


SUB-SECT. 2.—NATURE OF TENAN’’S ESTATE. 


627. At common law—Estate at will—But 
fixed by custom.|—A copyholder died, leaving a 
son & a daughter by one ventre, & a son by another 
venire; the premises being in lease for years by 
licence ; the eldest son died before admittance :— 
Held: (1) the daughter should inherit, not the 
son; (2) though a copyholder had in judgment of 
law, but an estate at will, yet custom had so 
established his estate that it was descendible, & 
his heirs should inherit, & so his estate was not 
merely ad voluntatem domini, but ad voluntatem 
domini secundum consuetudinem manerii ; (3) since 
custom had created such inheritance, the descent 
should be directed according to the rules of the 
common law, as in the case of uses; but it did not 
partake of the collateral qualities of descent of 
other inheritances; not being assets, nor subject 
to dower or curtesy, without a special custom, nor 
tolling entry by descent cast; (4) the heir before 
admittance might enter, & take the profits; 
(5) grants by copy by bishops bound their suc- 
cessors, & the King, when the temporalities were 
in his hands, & the grantee might have aid of the 
King; (6) the admittance of a particular tenant 
was the admittance of the remainderman but 
without prejudice to the lord’s fine; (7) the lord 
night enter on his copyholder for non-performance 
of his services; (8) if the lord ousted the tenant 
without a cause the tenant might have trespass 
against him; (9) alienation by a oy holder waa 
a disseisin of the lord & a forfeiture of his estate.— 
Brown’s Casp (1581), 4 Co. Rep. 21 a; 76 E. R. 

911; sub nom. ANON., Moore, K. B. 125. 
Annotations :—As to (2) ‘ rrarnee Case (1608). 8 Pcie 


Rep. 6 : Rowden v. Maltete ; 

Wilkes v. Broadbent (1744), 1 Wils. 63. Aa to (3) Rel 

Gravenor v. Todd (1593), 4 23a; Foorde 

Hos (1615), 2 Bulst. 336; Doe Hamilton v. Clift 

1EtO eda k Cl. B88. toe (eodtitle d Roane 
ak (17 3 Wils, 516 B waite 


Newman Te) 


16; Lewis v. Bran 
L. J. O. S. K. B. 263; Right d. Taylor v. Banks 
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Sect. era hertocg Sub-sects, 2,8,4 & 5. Part 
VIII. Sects): Sub-sect. 1.] 


1832), 3 B. & Ad. 664; King v. Turner (1833), 1 My. & K: 
riper’ wv. D as 8), 8 Ad. & El. 858; R. v. 
Pigott (1838), 8 L. J. Q. B. 827; Doe d. Hamilton v. Clift 
1840), 12 Ad. & El. 566. Generally, Mentd. Dell v. Rigden 
1594), 4 Co. Rep a; Fitch ov. Pinckiey (1504), 4 Co. 

.3 Thompso . Rep. 3 H 














a: Shaw »v. n (1595), 4 0b 
Payne e. Barker (1662), O. Bridg. 18; Wade v. Baker & 
Cole (1696), 1 Ld. Raym. 130; Doe d. Whitb 
Jenney 04), 5 East, 622: Ely v. Caldecot (1832), 
8 Bing. 439: Kveringham v. Ivatt (1872), L. R. 7.Q. B. 
Obes ckwell vy. Spencer & Snow (1872), 41 L. J. Ex. 
628. J—ANON., No. 1783, post. 
629. ——~ ——.]—BRASIER v. BEALE, No. 

615, ante. 


630. Evidence of—Statement by tenant—Life 
interest—Not confined to life of tenant.]—-The 
determination of a copy aee may be shown without 
producing the copy of ct. roll. Thus a declaration 

y the party in possession that his interest was 
less than a fee, e.g. for his own life only, would be 
rimary evidence that it ceased to exist at his 
voath. Secus where he declared that he held for 
life interest, that statement being consistent with 
one or more life interests coming into existence at 

his death.—Dor d. WELSH v. LANGFIELD (1847), 

16M. & W. 497; 153 1. I. 1285. 

Annotations :—-Mentd. Doo d. Chidgey v. Harris (1847), 16 
L. J. Ex. 190 ; Mid. Ry. v. Bromley (1856), 17 C. B. 372 ; 
eed v. Lamb (1860), 6 H. & N. 75; Nash v. Ash (1862), 
8 Jur. N, 8. 998. . 

Whether conferring settlement.]—See Poor Law. 

Extent of tenant’s estate.|—Sce Part X., post. 

Liability of tenant to services.|—See Part XI., 
post. 

Descent of tenant’s estate.|—See Part XII., post. 


Transmission of tenant’s estate—By sale.]— See . 


Part XIII., post. 
——— By will.|—See Part XV., post. 
Mortgage of copyholds.]—See Part XIV., post. 
Termination of tonant’s estate—By extinguish- 
fae of tenure.]— See Part XIX., Sect. 1, sub-sect. 
» post. 
By forfeiture.]—Scc Part XIX., Sect. 1, 
sub-sect. 2, post. 
sect. 3, post. 
By enfranchisement.]——Sce Part XX., post. 


SuB-sECr. 3.—EXECUTION AGAINST CopyHOLD 
LANDS. 

631. By sequestration—Will not revive as against 
heir.j—Though it is true sequestrations run 
upon copyhold; yet it is to be doubted whether 
it can be revived in the hands of the heir to such 
lands; for if it were the heir would not take up 
those lands & then the lord would be withont a 
tenant (per OuR.)—WHITEHEAD v. HARRISON 
(1730), 1 Barn. K. B. 481; 2 Eq. Cas. Abr. 712; 
94 HK. R. 290. 

6382. ——.]—-CouLsToN v. GARDINER (1681), 
8 Swan. 279; 86 E. R. 868; sub nom. CoLsTon v. 
GARDNER, 2 Caa. in Oh. 48, L. C 


Annotations :-—Mentd. Cook »v. Cook 2739), @ Com. 713; 
Wharam v, Broughton (1748), 1 Ves. Sen. 180. 


6338, -]—Order to let a copyhold house & 
land in possession of sequestrator on a contempt 
for not pa money into ct.—DUNKLEY v. 
ScRIBNOR (1815), 2 Madd. 448; 56 E. R. 898. 

684. Not by extent.|—R. v. Listm (Lorp) 
(1624), cited in Park. 195; 145 I. R. 754. 
Annotation :—Refd. R. vo. Budd (1758), Park. 190. 

635. Under elegit.])—Copyhold lands 
cannot be extended under an elegit, but, if the 
inquisition comprehends both freehold & copyhold, 
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it may be good as to the former, & bad as to the 
latter: Monare v. JONES (1828), 2B. & O. 232; 
8 Dow. & Ry. K. B. 603; 107 E. R. 870. 


Annotations :—Mentd. Holland v. Pelham (1831), 9 L. J. O. 8. 
; : Faire . Gurney (1833), 9 Bing. 622; Heath 
PX artdley (oad) 2 At © EL. ae Moody v. Hebbard 
(i848), 7 Hare, 183, 
636. Cannot be seized upon recognisance.|— 
ANON. (1702), 7 Mod. Rep. 88; 87 H. R. 1070. 


SuB-srcT. 4.—WHETHER SUBJECT TO OHARGES 
CREATED BY LORD. 


637. Charges & incumbrances by lord—Tenant 
not subject to.|—TAVERNER v. OROMWELL, No. 
1858, post. 

638. Rentcharge created by lord—Before grant 
to tenant—Tenant holds subject to rentcharge.|— 
W. seised of a manor, whereof the demesnes were 
usually let for three lives by copy, according to 
the custom of the manor, granted a rentcharge 
to C., pro consilio impendendo, for the term of his 
life, & afterwards conveyed the manor ; to D. in 
tail. The rent was behind, & O. & D. died. The 
Manor descended to E., who granted a copyhold to 
H. The exors. of C. distrained for the rent :— 
Held: the copyholder should hold his copyhold 
charged.—WESTMERLAND’S (HARL) Case (1578), 
8 Leon. 59; 74 HE. R. 539. 

639. —— Tenant not Hable to rentcharge.] 
—SWAYNE’s CasE, No. 668, post. 

640. .]|—The lord of a copyhold 
manor where the copyholds were held for life 
granted a rentcharge out of the whole manor & 
then a copyhold escheated & the lord granted, the 
holding again by copy :—Held: the grantee held 
free of the charge because he came in above the 
grant, that is by the custom.—SAMMER v. FORCE 
(1610), 2 Brownl. 208; 123 E. R. 900. 

641. ——— ——— Tenant not Hable for arrears due 
by lord.J—H. was scised of the manor of K. in 
fee, & granted a rontcharge to C. for life, & after- 
wards made a feofiment thereof to D., who granted 
a copyhold to 8. for life, according to the custom 
of the manor, being an ancient copyhold; D. died 
seised, the rent is behind, C. died, H. as bailiff of 
E., exor. of C., distrained for the arrears upon the 
possession of S. :—Held: the possession of S. was 
not chargeable to distress upon this matter, for 
the copyholder is not in by him who ought immedi- 
ately to Py the rent but is also in by the custom.— 
Sanps & Hempston’s Case (1585), 2 Leon. 109; 
74 BK. R. 399. 

642. Decree against lord — Does not bind copy- 
holders in fee—Or freeholders for life—Unless 
parties.|—Poore v. CLark (1742), 2 Atk. 515; 26 
E. R. 710, L. C. 


Annotation :—Mentd. York Corpn. v. Pilkington (1737 
West. temp. Hard. 293. aa : . 


643. Dower of lord’s widow—Voluntary grant 
of copyhold by lord—Tenant’s estate paramount.]— 
ANON. (1584), 4 Co. Rep. 24a; 76 E. R. 926. 

644. ——— Enfranchisement subject to ‘dower— 
Subsequent increase in value of enfranchised copy- 
holds—-Widow’s dower not increased.|—A_ lord’s 
wife endowable of two manors, which consisted of 
copyncids; was endowed by indenture of the 
heirs of one manor, & by a agreement was to 
have a third part of the rents & profits of the other. 
The rents were paid her for thirty years & more. 
The copyholders purchased the inheritance of 
their respective copyholds, & paid their rents in 
ud during the ancient lives of the copy- 
olders they dee ti The lives bei dead 
upon which the copyholds depended pitt. sued 
for the third part of the improved value. Defts. 
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claimed they had no notice of the agreement &, 
b purchasers without notice, were not obliged 
thereby. Pltfs. insisted that they had notice & 
so the payment of the proportion of the rents 

roved, & it was publicly notified at the cts. of 
the manor & divers of the tenants had abatement 
in their purchase, though defts. denied they had 
any :—Held: pltfs. should not have a decree 
for the improved values.—HOLLAND v. BLANDY 
(1675), 1 Cas. in Ch. 246; 22 KE. R. 783. 

Liability to contribute to charges to which lord 
liable.]—See No. 2, ante. 


SuB-skot. 5.—OrTHER CASES. 

645. Copyholder’s remedy against trespasser— 
pore, with lord’s remedy.J]—ANON., No. 124, 
ante. 

646. Copyholder may maintain action against 
lord—In respect of interests common to copy- 
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holders.]—Defts. were fined for making an obli- 
ation between them to contribute to expenses 
suits commenced, or to be commenced, against 
any of them by the lord :—Held: in suits for 
custom common or copyhold whereof the obligees 
participated, there they might contribute, but not 
where they claimed several frank-tenements or 
copyholds of inheritance, in which they had not 
@® joint & equal interest—-MEREDITH v. His 
TENANTS (1599), Noy, 99; 74 BH. R. 1065. 

7. Proof of title—Commencement must be 
shown — Admission of last heir sufficient.) — 
wn v. HEMLING (1605), Cro. Jac. 103; 79 

648. Whether lands copyhold—Tried at common 
law.]|—BLACKHALL v. THuRsBY (1628), Het. 2; 
124 BH. R. 294. 

649. ——— Evidence other than court rolls 
admissible.|—-CHANCE v. Don, No. 449, ante. 

650. Not liable to be seised on outlawry.]/—R. 
v. Bupp (1758), Park. 190; 145 BK. R. 753. 

See, generally, CRIMINAL LAW & PROCEDURE. 


Part Vill_—Creation of Tenant’s Estate. 


Sect. 1.—BY GRANT. 
SuB-sect. 1.—WHO MAY GRANT. 

651. Lord of manor—Though manor demised— 
May make grants in reversion—By custom.|— 
If a man be seised of a manor whereof there are 
divers copyholders admittable for life or for years ; 
& he leases the manor to another for term of life, 
the lessor may make a demise by copy in rever- 
sion to commence after the death of the first copy- 
holders, & that is good enough. But the custom 
of some manors is to the contrary, & that is allowed. 
—DAvIES v. FORTESCUE (circa 1630), Het. 54; 
124 E. R. 337. 

652. With limited interest—Tenant in 
taill—Though subject to condition not to alien.]— 
A. grants a manor to B. in tail, on condition that 
he or any of his issues shall not alien or do any 
act quo minus it may revert immediately on failure 
of issue. B. marries, that is no breach, or it would 
be repugnant to the estate granted. He grants 
& copyhold to O. & though perhaps an express 
condition not to grant a copyhold would restrain, 

et a general condition like this shall not be taken 
comprehend private customs, so this is no 
breach ; & even if A. might enter for any for- 
feiture, O. might retain his estate, as such grant 
by the lord pro tempore is incidental to the custom. 
Attainder of treason is an indirect breach of a 
condition not to alien, but not of this condition, 
for the Crown only takes during the lives of the 
issues ; & on failure of issue it shall revert immedi- 
tt ier a (EARL) CASE (1575), 38 Dyer, 
342 b; 73 E. R. 771; sub nom. Anon., Jenk. 242. 
Annotations :—Refd. Anon. (1584), 4 Co. Rep. 24a; Butler 

& Baker’s Case (1691), 3 Co. Rep. 25 a; Chudleigh’s Case 

(1595), 1 Co. Rep. 113 b; Gay v, Kay (1599), Cro. Eliz, 

61; dmay’s Case (1606), Co. Rep. 40 a; Holland 

Gass (1613), 10 Go. Rome 38 by Phiten: Bure epee 

Carth, 819 ;’ Shrewsbury v. Beott (1869) 6G. BUN. BL” 

—— —— ——.]—See, also, No. 825, post. 

653, —_———_— Tenant pur autre vie after death 
of cestul que vie—Cannot make valid grant—May 
pacer Ee tenant pur autre vie of a manor 
grant by copy, after the death of cestui que vie 
it shall not bind the lessor, for he was a tenant at 
sufferance, & a writ of entry ad terminum qui 
 eliig ard lies against him: but it is otherwise as 

admittances by him.—Rovs v. ArTmRS (1587), 





4 Co. Rep. 24 a; 2 Leon. 45; Moore, K. B. 236 ; 
76 E. R. 927; sub nom. Rouses CAsE, Owen, 27. 


Annotations :—Mentd. Re L. & S. W. Ry. Co. Ex Bi Henley 
Gee at L. J. Ch. 54: Garbutt v. Trevor (1864), 12 


654, ——- ——— May readmit tenant after for- 
feiture—So as to bind successor.]—MUNIFAS v. 
BAKER, No. 1039, post. 

655. —— Bishop—So as to bind successor 
—& Crown when temporalities in his hands.|— 
Brown’s Oase, No. 627, anie. 

656. So as to bind successor.}—A 
lord having only a temporary estate in his manor 
may make grants of copyhold to endure after the 
determination of his own interest, but such 
grants must conform strictly to the custom of the 
manor. ; 

A rector, being lord in right of his rectory, granted 
lands, which until that time had been held at the 
rent of 10s. & two hens, habendum to A., B. & C. 
for their lives successively & that of the survivor, 
at the will of the lord, according to the custom of 
the manor, at the above rent, reserving to the lord. 
for the time being a garden, parcel of the said 
lands; & the succeeding rector afterwards, & 
while the said life estates were subsisting, made & 
grant of the garden to D., E. & F. for the like term 
of lives, at the will, etc., according to the custom, 
etc., at the yearly rent of 2s.; & no sufficient 
proof was given of any custom in the manor so to 
parcel copyholds and apportion rents :—H. eld: 
the latter grant was void.—DoE d. RAYER v. 
STRICKLAND (1842), 2 Q. B. 792; 2 Gal. & Dav. 


278; 11L. J. Q. B. 305; 114 E. R. 307. 
onn (1875), 44 L. J. Q. B. 158. 


ee Tenant for life.|—A tenant 
for life of a manor is entitled to use & enjoy his 
life estate according to the custom of the manor, 
& although he is seised of a limited interest only, 
yet as lord of the manor he may grant such esta 
as is authorised by the custom of the manor, 
notwithstanding that the interest so granted may 
continue longer than his own. 

Where it is the custom of the manor for the lord 
to grant the copyhold lands of the manor on leases 
for lives, for the fines on renewal to be arbitrary, 
& for the tenants to have no right of renewal, & 
tenant for life unimpeachable for waste who is 
lord of the manor can grant valid leases for lives 
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Sect. 1.—By grant: Sub-sects. 1,2 & 3, A. & B.) 


to the tenants, & is entitled as against the re- 
maindermen to the whole of the moneys received 
by him in respect of the fines on renewal paid to 

by the tenants during the continuance of his 
life estate.—Re Mrpows, Noriz v. BENNETT, 
[1898] 1 Ch. 800; 67 L. J. Ch. 145; 78 L. T. 13; 
46 W. R. 297. 

658, —— Lessee for years.]—In an ejectione 
jirme upon a special verdict :—Held: (1) when 
a@ copyholder bargained & sold his copyhold to 
the lord of the manor, who had the manor in lease 
for years, thereby the copyhold estate was ex- 
tinguished; (2) if a copyholder came into ct., & 
said that he was weary of his copyhold, & requested 
the lord to take it, that was a surrender, for between 
the lord & the tenant a conveyance should not 
need to be according to the custom, for the copy- 
holder had no other use of the custom, but only 
to convey the land to another; (3) a release by 
him which had right to a copyhold to one who was 
admitted copyholder extinguished the right of the 
copyhold by deed, & if a copyholder released to 
the lord that extinguished the copyhold, although 
it was contrary to the nature of a release to give 
a@ possession; (4) this bopyber’ was not extinct 
but the lord pro tempore (who was a lessee for years) 
might grant it by copy de novo.—BLEMMER 
aol HUMBERSTONE (1621), Hut. 65; 128 


659. ——- De facto—May grant on surrender 
only—Voluntary grants not binding on lawful 
owners.|—-A manor was devised to one, & the 
devisee entered & granted copies, & afterwards it 
was found that the devisee was void :—Held: 
copy made by such devisee upon surrenders were 
good, but contrary of copies made after the death 
of tenants upon voluntary grants.—STOWLEY’s 
CasB (1575), cited in 2 Leon. 46; 74 BE. Rh. 


Annotation :—Reld. Rous & Artois Case (1587), 2 Leon. 45, 


660. -|—A man was seised 
of @ manor in which were divers copyholders, & 
the custom was to make copy for three lives, & 
when the lease expired the lord could make other 
leases to other persons at his pleasure :—Held: if 
the lord was disseised, & one of the leases expired 
by the death of the lessee, & the disseisor made a 
new copy to others & afterwards the lord re-entered 
he would defeat the copy, but if during the dis- 
seisin a copyholder surrendered to the use of another 
& then a copy granted accordingly was good. 
—ANON. (1572), Ben. & D. 83; 123 E. R. 292. 


661. ——- ——- ——- “stv a@ disseisor or 
other who has a defeasible title in a manor grants 
a voluntary estate by copy, as if a copyhold estate 
be forfeited to him, or if a copyholder dies without 
heir & he rants those lands again by copy, those 

ants shall not bind him who hath right after 

e hath recontinued the manor; but such ad- 
mittances which a disseisor makes to copyholders 
of the manor are good, for they are in a manner 
judicial acts & shall bind the disseisee. Admittance 
upon surrenders of copyholders in fee to the use 
of another, or, if an heir, in case of descent of a 
copyhold, were good being made by a disseisor of a 
& manor or any other who hath it by tort, because 
these are acts of necessity & for the benefit of a 
stranger, to wit. of him who is to have the land by 
surrender, or of the heir; & also grants made by 
copy by the feoffee upon condition of a manor 
before the condition broken are good, because he 
was lawful dominus pro tempore.—CHUDLEIGH’S 
Oase (1594), 1 Co. Rep. 118b; 76 E. R. 261; 
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CoPpyHOLDs. 
| sub nom. DILLON v. FRAINE, Poph. 70; 1 And. 


ane Retd Steward & Scott (1634 
An — tH) 34), 
(1789), 2 Cox, Eq. Cas. fe 
rury (1595), Cro. Eliz. 439 ; er’s 
Re : Smith v. Belay (1598), 
; ; ; 134 ; Fitz- 
william’s Case (1605), 6 p. 82a; Mildmay’s Case 
(t608), 6 Co. Rep. 40 a; Seymor’s Case (1612), 10 Co. Rep. 
5b; Portington’s Case (1613), 10 Co. Rep. 35 4; m- 
ford v. Blamford (1615), 3 Bulst. 98 ; Bowles’s Cage (1615), 
11 Co. Rep. 7 Havergil v. Hare (1616), 3 Bulst. 250; 
Duncombe v. W: eld (1617), Hob. 254; Elvis v. York 
eueP) Taylor & Bishop (1619), Hob. 315; Buckley ». 
9 


. 
’ 


Simonds (1623), Win. 59; Secheverel ». Dale (1627), 
Poph. 193; Beck’s Case (1630), Litt. 344; Napper tv. 
Sanders (1631), Hut. 118 ; Spirt ». Bence (1634), Cro. Car. 
368 ; Hore v. Dix (1661), 1 Sid. 25; Berry v. ite (1662), 
a dg. 82; Pinker »v, Litcott 1005): O. Bridg. 373 ; 
Pybus v. Mitford (1674), 3 Keb. 338 ; Thompson v. Leach 
1690), 2 Vent. 198; Davis v. Speed (1692), Carth. 262 ; 
ones v. Morley (1697), 1 Ld. Raym. 287; Hopkins v. 
Hopkins (1738), 1 Atk. 581; Jones v. Meredith (1739), 
2 Com. 661; Parkhurst v. Smith (1741), Willes, 327 ; 
Grills v. Mannell (1742), Willes, 378; Coryton »v. Helyar 
(1745), 2 Cox, Ha. Cas. 340; Garth v. Cotton (1753), $ 
Atk. 751; Lethieullier v. Tracy (1754), 3 Atk. 7743 
Burgess v. Wheate (1759), 1 Eden, : 


Brownlow (1853), 4 H. L. Cas. 1; Buc ‘ 

(1861), 31 L. J. Ch. 74; Re Ashforth, Sibley v. Ashforth, 

[1905] 1 Ch. 535; White v. Summors, [1908] 2 Ch. 256. 
—— Under grant upon condition— 





662. 
May bind grantor—Whether condition broken before 
or after grant of copyhold.|—-ARUNDEL’s (HARL) 
CASE, No. 652, ante. 

663. Exility, baseness, or uncertainty 
of lord’s estate—Does not avoid grant.|—Grants 
by copy shall not be avoided for infancy, coverture, 
nor in respect of the exility, baseness, or uncer- 
tainty of the interests or estates of the lords. 

If the lord takes a wife, & grants the land by 
copy, & dies, his wife being endowed of the said 
land, shall not avoid the grant. The copyholder, 
who comes in by voluntary grant, s not be 
puieet to the charges, etc. of the lord before the 








ant. 

If there be a grant of a rent out of land upon 
condition, a subsequent feoffment of the same 
land does not destroy the condition.—SwayYNer’s 
CasE (1608), 8 Co. Rep. 63a; 77 HE. R. 568; sub 
nom. SWAINE v. BECKET, Moore, K. B. 811; 72 
E. R. 921. 

Annotations :—Refd. Sammer v. Force (1610), 2 Brownl. 
208; Sechaverel v. Dale (1627), Poph. 193; Thorne ». 
Tyler (1641), March, 161. | Mentd. Rowles v. Mason (1612), 
2 Brownl. 88, 192; Liford’s Case (1615), 11 Co. Rep. 46 b. 

Tenant pur autre vie—After death of 
cestui que vie.|— See No. 653, ante. 

66 Cannot readmit tenant after 
forfeiture—So as to bind rightful lord.|—MuNIFas v. 
BAKER, No. 1039, post. 

Effect of confirmation of estate granted by lord 
de facto—On estate in remainder.|—See No. 884, 


ee 
e 





post. 


— of lord of customary manor.|—See No. 6, 
ante. 

665. Tenant in dower—So as to bind heir.Jj— 
Gay v. Kay, No. 351, ante. 

See, also, No. 310, ante. 

666. Infant.|—REEVE v. MARTIN 
(1601), Noy, 41; 74 E. R. 1011. 

667. .|—SWAYne’s CasE, No. 663, ante. 

668. Guardian in socage—So as to bind heir.]— 
SHOPLAND v. RYOLER (1605), Cro. Jac. 98; 79 
E. R. 85. 

Annotation :-—Retd. R. v. Sutton (1835), 3 Ad. & El. 597. 
— Feme covert.|—SwAyNner’s Casz, No. 663, 
ante. ‘ 
670. Not committee of lunatic lord.]—BLEwitT’s 
Cass, No. 498, ante. 

671. Steward of lunatic lord—Appointed before 
lunacy— Only with privity of committee.]|—BLEwrr’s 
CasB, No. 498, ante. 
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SuB-sEcT. 2.—To WHOM GRANT MAY BE MADE. 

672. Wife of tenant—Durante viduitate—Ex- 
pectant on determination of husband’s life estate— 
Good by custom.|—Down v. HopKins, No. 492, 


ante, 

678. Daughter en ventre sa mere—Not for 
estate In possession—By purchase—May take in 
remainder.|/—-CHURCH v. WyYAT, No. 728, post. 

674. Not wife of: lord—To take immediate 
effect.)—-FIREBRASS d. SYMES v. PENNANT (1764), 
2 Wils. 254; 95 BE. R. 796. 

Annotations :—Mentd. Phillips v. Barnet (1876), 1 Q. B. D. 

436; R. v. London Corpn. (1886), 16 Q. B. D. 772; 

Wennhak v. Morgan (1888), 57 L. J. Q. B. 241. 


675. Not lord of manor—Though only lessee.|— 
The lord of a manor cannot grant a copyhold to 
himself, & when the lord, being a lessee, & having 
assigned his lease to trustees, nevertheless granted 
to himself in his own name :—Held: he acted in 
his own character & not as agent for the trustees 
& the grant, not being on behalf of the trustees, 
was vold.—-CHRISTCHURCH (DEAN, ETC.) v. BUCK- 
INGHAM (DUKE) (1864), 17 C. B. N. S. 391; 4 
New Rep. 204; 33 L. J. C. P. 322; 10 L. T. 575; 
10 Jur. N.S. 749; 12 W. R. 986; 144 E. BR. 158. 
Annotation :—Mentd. Reece v. Strousberg (1885), 54 L. T. 


Corporation. |— See CORPORATIONS. 
See, also, No. 623, ante. 


SuB-SECT. 3.—WHAT MAY BE GRANTED. 
A. Corporeal Tenemenis. 


676. Copyhold tenements in hands of lord— 
By escheat or otherwise—Though in Jord’s hands 
for many years—Unless tenure destroyed.)—Held : 
(1) if copyholds came into the lord’s hands by 
escheat or otherwise, & he made a lease for years 
or other estate by deed or without deed, or if he 
made a feoffment on condition & afterwards 
entered for breach of the condition, the copyhold 
could never after be granted by copy during such 
estate, for it was not devisable; (2) if the lord 
kept them in his hands ever so long, or granted 
them at will, heir or assignee might regrant them 
by copy; (3) if the interruption was tortious as 
if the lord was disseised, & the disseisor died 
selsed, & afterwards the lord’s estate recontinued, 
the lord might regrant them by copy. Secus, if 
the copyhold was extended in the lord’s hands, or 
his wife was endowed ; (4) if a copyholder accepted 
a lease for years of his copyhold, or of the manor, 
the copyhold was extinguished; but such lessee 
of the manor might grant the land again by copy 
a8 well as copyholds which afterwards escheated.— 
FRENCH’S CASE (1576), 4 Co. Rep. 81a; 76 E. R. 


Annotation :—Mentd. Crouther v. Oldfield (1706), 1 Salk. 364. 
Destruction of tenure.]—See Part XIX., post. 
677. Copyhold tenements in hands of lord—By 

escheat or otherwise—Though in lord’s hands for 

many years.|—HARRIS v. JAY, No. 486, ante. 
678. By forfelture—Before seizure.]— 

MUNIFAS v. BAKER, No. 1089, post. 
679. Lands not formerly copyhold—Cannot be 

granted by copy.|—K. brought trespass for break- 

ing of his close against C.: & upon pleading they 
were at issue, if the lord of the manor aforesaid 
granted the said lands per copiam rotulorum curie 
maneru secundum consuetudinem manerii, & it was 

ven in evidence, that within the said manor were 

vers custo lands, & that the lord now of 
late at his ct. of the said manor granted the land, 
etc., per copiam rotulorum curic where it was never 
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ented by copy before:—Held: the jury are 
ound to find dominus non concessit, for notwith- 
standing that de facto dominus concessit per copiam 
rotulorum curic, yet non concessit secundum con- 
suetudinem manervi for the land was not customary, 
nor was it demisable, for the custom had not 
taken hold of it.—KEMPE v. CaRTER (1587), 1 
Leon. 55; 74 E.R. 61. 

Annotations 


n :—Refd. Revell v. Jodrell (1788), 2 Term Rep. 
415: Doe d. Lowes ». Davidson (1813), 2 M. & S. 175. 


680. ———- May be granted by copy—With, con- 
sent of homage—By custom.]—A lord of a manor 
by custom made new grants of part of the manor 
to hold by copy, & a case was cited to support 
this :—Held: the grants there were made with 
consent of the homage. But the question was 
whether there existed a custom to make grants 
without the homage, & that must go to law, & 
then it would be considered how far a custom to 
make such grants without the homage was a good 
custom.—HvuGHES v. GAMES (1726), Cas. temp. 
King, 62; 2 Eq. Cas. Abr. 228, pl. 12; 22 E. R. 
194, L. C. 

——— Waste of the manor—-By custom.|—Sce 
Commons & RiauTs oF ComMON, Vol. XI., p. 44 


No. 608. 
Apart from custom.]—-See CoMMONS 
& Ricuts or Common, Vol. XI., p. 44, No. 618, 


B. Incorporeal Rights. 

681. Underwood—By custom.]—The lord of a 
manor granted by copy to A. & his heirs the right 
to cut underwood over at least four or five acres 
annually ; the manor was leased, & the lessee cut 
certain underwood. The copyholder brought an 
action for trespass against the lessee, the lessee 
alleged that he had left sufficient for the copy- 
holder to cut over four or five acres annually : 
Held: (1) underwood could be granted by copy 
if the custom permitted ; (2) the copyholder could 
bring an action of trespass, although the soil did 
not pass to him; (3) all the underwood passed to 
the copyholder & none remained to the lord; 
(4) a right to hold a market, rights of fishery, 
herbage & tithes could be granted by. copyhold.— 
Hor v. TAYLOR (1594), Moore, K. B. 355; Cro. 
Eliz. 413; 4 Co. Rep. 30b; Jenk. 2743; 72 
E. R. 6235. 

Annotations :-—As to a2) Refd. Heydon & Smith's Case (161 o), 


13 Co. Rep. 67; ilson v. Mackreth (1766), 3 Burr. 182 
As to (4) Consd. Musgrave v. Gave (1742), Willes, 319. 


682. Herbage.|—-Hok v. TayYLon, No. 681, ante. 

683. Prima tonsura.]—One may hold the 
prima tonsura of land as copyhold, & another may 
have the soil & every other beneficial enjoyment 
of it as freehold. Ancient admissions of the copy- 
holder & those under whom he claims the land, by 
the description of “ tres acras prati,” may be con- 
strued only to carry the prima tonsura, if in fact 
they have enjoyed no more under such admissions, 
while another has had the after-crop, & has cut 
the trees & fences, scoured the ditches, repaired 
the fences, & kept the drains; though the copy- 
holder may have paid all the rates & taxes, which 
was in his own wrong.—STAMMERS v. DIXON 
(1806), 7 East, 200; 3 Smith, K. B. 261; 103 
E. R. 77 


684. Right to fair or market—Appendant to 
manor.|—Hox v. TAYLOR, No. 681, ante. 

685. J—If the custom will warrant 
it tithes may be granted by copy of ct. roll. Soa 
fair or a market appendant may be granted by 
copy (WILLEs, L.C.J.).—MvusGRAVE v. GAVE (1742), 
Willes, 319; 125 EB. R. 1193. 

686. Right of fishery.|—HoE v. TAYLOR, No. 
681, ante. 

687. Tithes.|—Hox v. Taytor, No. 681, ante. 
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Sect. 1.—By grant: Sub-stct. 3, os sub-secis. 4, 
5 & 6. Sect. 2. Part 1X. Sects. 1 & 2: 
Sub-sect. 1.) 
688. -J]—Bourn’s Casp nee to 1594), 


cited in Oro. Eliz. 418; 78 E. R. 
Annotation :—Reld. Hoe v. Taylor, (1594) Cro. Eliz. 413. 

689. ——— By custom.]—MusGRAVE v. GAVE, 
No. 685, ante. ; 

690. Not apart from custom.]-—Tithes 
of a manor were granted to H., through whom 
deft. ‘claimed, but as it did not appear that the 
tithes had been granted by copy from time whereof, 
etc. :—Held : phere was not any title found for 
deft.—Sanps v. Drury (1601), Cro. Eliz. 814; 78 
E. R. 1041. 





nnotations :—Retd. Musgrave v. Gave (1742), Willes, 319 ; 
Doe d. Roberta v. Whitaker (1834), 3 Nev. & M. K. B. 225. 


Sus-secr. 4.—VALIDITY OF GRANT. 

691. May be made on surrender of former 
grantee in remainder—Though former grantee not 
shown to be admitted.|—Dor d. RosBErrTs v. 
WHITAKER, No. 855, ante. 

692. Several tenements may be granted by one 
copy—-Though several rents not reserved out of 
specific tenements.]|—Dond. Roperts v. WHITAKER, 
No. 355, ante. 

698. Two herlots may be reserved—Though 
only one reserved formerly.|—Doz d. ROBERTS 
v. WHITAKER, No. 355, ante. 

See, generally, Part X1., Sect. 2, post. 

694. Grant out of court—Must be presented 
at next court—Or subsequent accustomed court.]— 
Dok d. Roserts v. WHITAKER, No. 355, ante. 

695. ——— Entry at void court—Entry at sub- 
sequent good court sufficient—If tenants do not 
rt pg ae d. ROBERTS v. WHITAKER, No. 355, 
ante, 


Sus-sEcr. 56.—PLAce oF GRANT. 

696. In court holden for another manor—Vold.] 
—CLIFTON v. Basset, No. 1911, post. 

697. Out of manor—By lord only.]—MELWwIcH 
v. nti No. 95, ante. 

OS aan | —DOorE d. v. 

No. 386, ante. / Lracu v. WHITAKER, 

See, also, No. 499, ante. 

Time & place of holding courts.]|—Sce, generally, 
Part IV., Sect. 1, sub-sect. 5, & Sect. 3, sub-sect. B 


SUB-SECT. 6.—EFFECT OF GRANT. 


699. Words of limitation—Sibi et suis—Creates 
estate of inheritance—By custom.]-— Hrpr vv. 
WELSH (1582), Oh. Cas. in Ch. 165; 21 E. R. 96. 
LEPINGWELL, No. 1610, post. 

701. ——— Sibi et assignatis—Creates estate of 
inheritance—By custom.|—BuNTING v. LEPING- 
WELL, No. 1610, post. 

702. Royal grant—For life generally——No recital 
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that lands copyhold—Not void.]— Henry VIIL., 
seised of a manor in which are copyholds, grants 
& copyhold for life generally, & whether this be a 
destroying of the copyhold or not, was the ques- 
tion :-Held: the grants of the King never 
recited what was copyhold, & the grant was not 
void. But qu.: whether it destroy the copyhold 
or not, so as the King hath not election to grant 
the same after by copy.—FULHAM v. 

(1642), March, 206; 82 E. R. 477. 

708. Grantor cannot afterwards declare trusts— 
Though grantee his son—& profits taken by grantor 
by consent.]|—The father being lord of the manor 
could not declare the trusts of copyholds granted 
to his son, though he took the profits always by 
their consent (Lorp Finca, L.K.).—DOWDSWEL v. 
DowpbswEL (1675), 1 Cas. in Ch. 261; 22 E.R. 791. 

704. Grant of parcel of waste—To tenant—By 
way of increase of tenement—Does not create 
copyhold.]—R. v. WILBy (INHABITANTS), No. 065, 

ost. 

7 705. —— Adjoining turnpike road—Does not 
pass soil of chery oo as lord of the manor, 
granted a picce of the waste adjoining the turnpike- 
road to P., to hold as part of the copyhold of: the 
manor :—Held: assuming pltf. to have power so 
to grant, the right to the soil of the road did not 
thereby vest in P.—SaALisBuRY (MARQUIS) ». 
GREAT NoRTHERN Ry. Co. (1858), 6 C. B. N. 8S. 
174; 28 L. J. oO. P. 40; 32 L. T. O. 8. 175; 
23 J. P. 22; 6 Jur. N.S. 70; 7 W. RR. 75; 141 
9 


E. R. 69. 
Wanotabions :—Refd. Devonshire v. Pattinson (1887), 20 


Q. B. D. 263. Mentd. Pinchin v. London & Blackwell Ry. 
(1854), 1 K. & J. 34; Jolly v. Wimbledon & Dorking Ry: 
(1860), 1 B. & S. 807 ; Borridgo ». Ward (1861), 10C. B.N.8. 
400; Micklothwaite v. Newlay Bridge Co. (1866), 33 Ch. D. 
133; R. v. Wycombe Ry. (1867), Ll. _R. . B. 0; 
Tidswell v. Whitworth (1867), L. R.2C.P. 326; Plumstea 
Board of Works v. British Land Co. (1874), 44 L. J. Q, B. 
38: lt. v. Platts (1880), 28 W. R. 915; Lan : 
Met. Dist. Ry. (1886), 3 T. L. R. 162; Pryor v. Petre, 
11894) 2 Ch. 11; Sowell v. Harrow & Uxbridgo Ry. (1902), 
19 T. L. R. 130. 

See, generally, Hiauways, StrReETS & BRIDGES. 

Whether right of common passes.|—See Com- 
Mons & Riaurs of ComMON, Vol. XI., p. 28, 
Nos. 361, 362. 

Grant by limited owner—Whether binding on 
successor.|—See Nos. 656, 657, 658, ante. 

Grant by lord de facto—Whether binding on lord 


de jure.|—See Nos. 652, 659, 660, 661, ante. 


Sect. 2.—OTHER CASES. 

By encroachment on waste.}|—See Commons & 
RiaHTs oF Common, Vol. XI., p. 56, No. 842. 

By enclosure award.|—See Commons & Ricuts 
oF Common, Vol. XI., p. 77, No. 989. 

706. Cannot be created within legal memory.|— 
Copyhold must be pleaded to be such time out of 
mind & cannot be created in time of memory.— 
RoE d. NEWMAN v. NEWMAN (1760), 2 Wils. 125; 
95 EH. R. 722. 

707. Not by operation of law-——Must have been 
demisable—Since time of legal memory.]— REVELL 
v. JODRELL, No. 76, ante. 
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Part IX.—Particular Estates in Land of Copyhold and 
Customary Tenure. 


Sect. 1.—FEE CONDITIONAL. 


708. Statute De Donis does not apply—Unless 
by special custom.]— Hrypon’s CaseE, No. 610, 


709. ——.|—RoyDEN & MOUSSTER’s OASE 
(1626), Godb. 867; 2 Roll. Rep. 388; 78 BH. R. 
216; sub nom. ROowDEN v. MaLtTsterR, Oro. Car. 


Annotations :—Conad. Harrington v. Smith (1658), 2 Sid. 73. 
Refd. Glover v. Cope (1692), Skin. 305; Doe d. Wightwick 
wv. Truby (1774), 2 Wm. BI. 944. Mentd. Carr d. ell 

v. Singer (1750), 2 Ves. Sen. 608; Holloway v. Berkeley 

R Reed v. Harris 


rettsa 9 Dow. y. K. B. 83; Doe d. 
1838), 7 L. J. Q. B. 76. 
710. -]—Held: copyholds were not within 





stat. De Donis for the weakness & meanness of 
their estates: for if they were within the statute 
the lord could not enter for felony, but the donor ; 
& the services should be done to the donor, & not 
to the lord of the manor.—FPits & HocklLzy’s 
Oase (1593), cited in Godb. 368; 78 E. R. 217. 

mor aegte . Royden & Mboulster’s Case (1626), 


Ba ——_—.]—PILKINGTON v. BAGSHAW, No. 278, 
ante. 

712. How created—By words of limitation — 
Apt to create estate tail—-Where no custom to 
entall.|—An estate was limited to trustces to the 
use of A. & the heirs of her body. She married 
B. The lands were copyhold, & by the custom were 
not capable of being entailed & no recovery could 
be suffered of them. A. & B. by indenture of 
bargain & sale to lead the uses of a common 
recovery declared that the lands should be to the 
use of B. & his heirs & afterwards suffered a 
common recovery in the ct. of Common Pleas :— 
Held: the wife was a tenant in fee simple condi- 
tional & had power to dispose of it after the 
condition was performed, & that she might suffer 
the recovery.—PULLEN v. MIDDLETON (LORD) 
(1754), 9 Mod. Rep. 483; 88 E. R. 690. 
devised his burgage-house, being burgage held of 
& manor where there is no custom of entailing, 
to his wife for life, or until marriage, & after her 
decease or marriage to C., his younger son, for & 
during the term of his natural life, & after the 
decease or marriage of his wife, & also after the 
decease of his son CO. unto the heirs of the body of 
C., lawfully begotten or to be begotten, equally 
among them as should then be living, share & 
share alike, there being not any child of O. then 
born, & in case C. died without issue, lawfully 
begotten, or to be begotten, after his decease, 
remainder over :—Held: (1) C. took either an 
estate of inheritance in the nature of an estate 
tail, or an estate for life, with a contingent 
remainder to his children, depen ang on the events 
of there being a child born & living at the death 
of ©. ; (2) in either case, the child of O. was barred, 
by the freehold of the lord becoming united, by a 
deed of enfranchisement, in the owner of the 
customary estate, who derived title by conveyance 
from ©. after his estate came into A Se sereay i 

? 


Ror d. Ciesent v. Bricas (1812), 406 ; 
104 B. R. 1142. : 


annotations -—As to (1) Bold. Doe d. Lo 
8B. & 0. 281. As to (2 Doe d. Newby vo. Jackson 
use?) 2 Dow. & Ry. aes 514. Refd. Busher ®. Thomp- 
gon (1846), 1 Lut. Reg, Oas. 651. 


le ep 








devised a copynele estate to his wife for life, 
remainder to son, & the heirs of his body, & 
there was no custom in the manor to entail copy- 
holds; the son survived his mother, & had issue, 
& having become bkpt., died before admittance, 
& before any bargain & sale was executed by the 
comrs. of this estate :—Held: (1) he took a fee 
cori conditional at common law; (2) the comrs. 
might execute a valid conveyance of the estate 
after his death, pursuant to 1 Jac. 1, c. 15, 8. 17.— 
Dog d. SPENCER v. CLARK (1822), 5 B. & Ald. 458 ; 
1 Dow. & Ry. K. B. 44; 106 EH. R. 1258. 

15. —— ——- —— ——.]—Testator being 
seised in fee of copyholds which could not be 
entailed, devised the same to his son J. 8. his 
heirs & assigns for ever, but if J. S. should die 
without leaving any child or children “testator 
devised the same unto his five illegitimate children 
their heirs & assigns for ever to be equally divided 
between them :—Held: the lands being copyhold 
& not being capable of being entailed J. S. took a 
fee simple conditional on which no remainder could 
be limited.—Dor d. Biesarp v. Srmpson (1842), 
3 Man. & G. 929; 3 Scott, N. R. 774; 133 BE. R. 
1414; aff7. S. C. sub nom. Dok d. SIMPSON v. 


Srmpson (1838), 4 Bing. N. C. 333. 
Annotations :—Consd. Hardoastle v. Dennison (1861), 10 


C. B.N. 8. 606; Pemberton v. Barnes, [1899] 1 Ch, 544. 
Refd. Bamford 'v. Lord (1854), 14 C. B. 708. Moentd. 
Richards v. Davies (1862), 13 C. B. N. 8. 69 


716. ——- —— ——- ——.]—Testator devised 
certain copyholds to John J. for life, re- 
mainder to James J., & the heirs male of his 
body: & in case James J. should die without 
leaving issue male of his body lawfully begotten 
him surviving, then testator devised all his real 
estate from & after the decease of the said John J. 
or James J., which should last happen, unto 
George J., his heirs & assigns for ever :—Held : 
in the absence of a custom to entail within the 
manor, John J. took under the above devise an 
estate for life, & James J. a fee-simple conditional, 
& the devise over to George J. was a good executory 
devise.—HARDCASTLE v. DENNISON (1861), 10 
Cc. B. N.S. 606; 4.1L. T. 707; 142 KR. R. 590. 

717. —— —— ——.|]— PEMBERTON v. 
Barngs, No. 905, t. 

718. ——— Apt to create estate tail special 
—Where no custom to entail.|--J. R. surrende 
copyhold lands to the use of M. Avs whom he 
intended to marry, & the heirs of their two bodies : 
—Held: M. A. took an estate for life, with con- 
tingent remainders to the heirs of the bodies of 
her & her husband.—THROGMORTON d. ROBINSON 
v. WHARREY (1770), 3 Wils. 144; 95 E. R. 980; 
sub nom. FRoGMORTON d. ROBINSON v. WHARREY, 


: ; Wilm. 354. 
phir te aa ocak d. Trickett v. Gillot (1788), 2 


annotation : 

Term Rep. 431. 

719. How ipbhiaaiure Oe ae way.|— 
PILKINGTON v. BaGsHAW, No. , ante. 

See, now, Fines & Recoveries Act, 1888 (c. 74); 
ss. 50, 53. 








Sect. 2.—FEE TAIL. 
SuB-sECT. 1.—IN GENERAL. 


720. May be created— Apart from custom.|— 
Held: { 1) a copyholder in fee, who by the custom 
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Sect. 2.—Fee tail: Sub-sects. 1 & 2, A. & B. (a). 


eee Ae eee ee ee ee ee eee 


might surrender in fee, might make a surrender 

in tail, without any special custom so to do; 

(2) he who might prescribe to make a feoffment 

in fee, might make a lease for life, & it would be 

good, quia omne majus inet in se minus.— 

ANON. (1584), Godb. 20; 78 HB. R. 18. : 
721, equity.}—-(1) The admit- 

tance for a tenant for life of a copyhold is an 

admittance of the remainderman, for the fine is 
entire & no new fine is due for the remainderman : 
but not so in the case of a reversioner. : 

(2) Copyhold can be entailed by equity without 
@ custom. ‘ 

(3) Where by custom, copyholds may be entailed 
& recovery may be suffered in the lord’s ct. to bar 
it.— DELL v. RicgpEN (1594), 4 Co. Rep. 23 a; 
76 KE. R. 920; sub nom. DELL v. HIGDEN, Cro. 
Eliz. 8372 ; Moore, K. B. 358. 

Annotations :—Refd. Carr d. Dagwel!_v. Singer (1750), 2 
Ves. Sen. 603. Mentd. Barnes v. Corke (1691), 3 Lev. 
308; Ely v. Caldecot (1832), 1 L. J.C. P. 131. 

722, —— -]—ADAMS v. HINCLOE (1709), 
11 Mod. Rep. 199; 88 E. R. 988. ; 

728, By special custom.]—(1) A gift to 
A. & his heirs with remainder over if he dies 
without issue of his body, gives A. an estate tail. 

(2) A daughter en ventre sa mere cannot take an 
estate in  Repepar in a copyhold by purchase 
but can take an estate in remainder. 

(3) Copyhold can be entailed by special custom. 

(4) Surrender may bar the issue in tail by special 
custom.— CHURCH v. WYAT (1595), Moore, K. B. 
637; 72 KE. R. 808. 

Annotations :—.As to (2) Refd. Nurse v. Yerworth (1674), 3 
Swan. 608 4s to (4) Refd. Carr d. Dagwell v. Singer 
(1750), 2 Ves. Sen. 603. 

724. -}— By custom, a_ copyhold 
may be surrendered to the use of one for life with 
remainder in tail.—STANTON v. BARNES (1597), 
Cro. Eliz. 373; 78 E. R. 620. 

Annotation :—Refd. Smartio v. Penhallow (1703), 2 
Raym. 994. 





el 














Ld. 


; -]—(1) Copyholds may be en- 
tailed by stat. De Donis co-operating with the 
custom. (2) The entail of copyholds cannot be 
barred by surrender unless by special custom.— 
LEE v. BRowN (1617), Poph. 128 ; 79 E. Jt. 1231. 

726. —_— Under custom enabling lord to grant 
in fee.|—GRAVENOR v. Topp, No. 769, post. 

727. At common law.]—(1) Copyholds 
may not be entailed by stat. De Donis but by the 
common law. 

(2) Surrenders, or plaints in nature of fines & 
recoveries may bar these estate tails, as well in the 
ct. baron, as at the common law, if the custom 
have been such.—ANON. (1602), Cary, 22; 21 
E. R. 12. 

728. Cannot be created.|—-CopyrHoLpgERs’ CASE 
(1626), Benl. 187; 73 E. R. 1048. 

729. —— Apart from  custom.]—Hiw1 v. 

















Mors (1585), Moore, K. B. 188; 72 BK, R. 523. 
ieee ee ———.]— ERISH v. RIVES, No. 1572, 
po e 
731, -]|—There cannot be an estate 


tail of copyhold land, unless there be a special 
custom within the manor to warrant it.—HaAsTinGe 
v. GREYS (prior to 1599), cited in Cro. Eliz. 717; 
978 FE. R. 951. 

Annotation :—Refd. Erish v. Rives (1599), Cro. Eliz. 717. 


782. ——— ———.]—ROWDEN v. MALTSTER, No. 
611, ante. 


See, also, Nos, 714, 715, ante. 

738. Subject to a condition not to make 
grants according to custom.|—A condition in a gift 
in tail of a manor not to make any grant of any 
lands by copy according to the custom, is not 
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good.—Mu.DMAY’s OASE (1605), 6 Co. Rep. 40 a; 


77 E.R. 3it. 

Annotations :-—Refd. Bradley v. Peixoto (1797), 3 Ves. $24; 
Holmes v. Godson (1856), 25 L. J. Ch. 317 ; Rosh 
Seana Bead sty, Cae 

eo v. i) ‘J eo a 
Ronday’a Case (61 ti 9 eer Rep. 127 b; Rowles v. Mason 


12 Brownl. 192: Portington’s Case (1613), 10 Co. 
ge . Tar Stukele v. Butler (1615), Hob. 168; King 
v. Rumball (1617), Cro. Jac. 448; Foy ». Hynde (1624), 
Cro. Jac. 697 ; 7 ht shea cere Pass te 

e i. > 
Sonata Fou Onan ae Cas. in Ch. 55: Brewste 


oun | 1693), 3 : i r 
a Kitchin (1697) aan 424; Ratcliffe’s Case (1720), 
1 Stra. 267; ormnby v. Fleetwood (1720), 1 Stra. 
$18; Goodtitle v. Pettoe (1732), 2 Barn. . B. ath) 
Gulliver v. Vaux (1746), 8 De G. M. & G. 167; Tyndale 
ov. Warre (1821), Jac. 212. 


734, Proof of custom—Recital of admission as 
tenant in tail—Coupled with proof of surrender & 
subsequent enjoyment—Sufiicient.}—-The presump- 
tion is that a surrender will bar an estate tail 
in copyholds until a contrary custom is shown. 

Copyholds had been sold subject to a condition 
that all statements & recitals in any of the muni- 
ments of title should be considered satisfactory 
evidence of the facts stated or recited; & in case 
any purchaser should not point out some valid 
objection thereto, the same should be considered 
as accepted. The purchaser objected that the 
first surrender on the abstract was by A. & his 
wife J., which said J., it was therein stated, had 
lately been admitted there tenant in tail according 
1o the custom of the manor, & that there was 
nothing to show how the estate tail had_ been 
barred. Afterwards, the purchaser required evi- 
dence that the custom of the manor warranted 
estates tail. The first surrender was dated in 
1801 & was conditional only. In 1815 the same 
parties made an absolute surrender in fee, under 
which the possession had been enjoyed ever since : 
—Held: (1) the recital was conclusive evidence, 
under the conditions of sale, of the fact that J. 
had been admitted tenant in tail; (2) but not that 
this was according to the custom of the manor, 
for this was not. a single fact, but a deduction from 
a series of facts; (3) this recital, coupled with the 
conditional surrender of 1801, the absolute sur- 
render of 1815, & the subsequent possession con- 
sistently with that title, was sufficient evidence 
that the custom of the manor did warrant estates 
tail.—GooLbD v. WHITE (1854), Kay, 683; 2 Eq. 
Rep. 1100; 24L. T. 0.8.43; 69 E. R. 291. 
Annotation :—As to (1) & (2) Refld. Poppleton v. Buchanan 

(1858), 4 C. B. N.S. 20. 

735. Creation of equitable estate tail—Devise 
to trustees—To pay rents to one for life—é& to his 
children & so on for ever—Gift over for want of 
children.|—TrasH v. Woon, No. 1817, post. 


SUB-SECT. 2.—BARRING THE ENTAIL. 
A. Who may Bar. 


786. Committee of lunatic.|—A committee of 
the person & estate of a lunatic may levy a fine, 
or suffer a recovery of copyhold lands, of which 
the lunatic is tenant in tail, with immediate 
reversion to himself in fee, under 1 Will. 4, c. 65. 
s. 28, for effecting a sale for the purposes of the 
Act.—Re Branp (1832), 1 My. & K. 150; 2 
L. J. Ch. 12; 39 EB. R. 688, I. C. 

Annotation :—. » Re Bryan (1845), 5 L. T. O. 8. 261, , 

787. Concurrence of tenant in freebench— 
Necessary.|—S. & J. being joint tenants of copyhold 
lands for life in remainder expectant upon the 
determination of a previous life estate in M., with 
several inheritances in tail, with cross-remainders 
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in tail, 8. & her husband, without the concurrence 
of M., surrendered their estate & interest to the 
intent that the lord should regrant the same to 
such person or persons as the husband should 
by will appoint: S. died in the lifetime of her 
husband & of J.; the husband afterwards died, 
having by his will ey poluted the surrendered share 
to his exors. :—Held: (1) the i estate tail of 
S. was not barred, & whether the life estate of M. 
was under the same instrument as that under 
which S. & J. derived their title, or whether M.’s 
tenancy was under her paramount title of free- 
bench, still her concurrence was necessary in order 
effectually to bar the estate tail in remainder ; 
(2) there was, under the circumstances, no severance 
of the joint tenancy. Qu.: whether the surrender 
by a joint-tenant to the use of his will would per se 
effect a severance of the tenancy.—EDWARDS v. 
CHAMPION (1853), 8 De G. M. & G. 202; 1 Eq. 
Rep. 419; 23 L. J. Ch. 123; 21 L. T. O. S. 293; 
1 W. R. 497; 43 E. R. 80, L. C. 
Annotation :—Generally, Refd. Smith v. Adams (1854), 18 

Beay. 499. 

Assignee in bankruptcy.|—See Bankrurroy & 
INSOLVENCY, Vol. V., p. 689, No. 6093. 

See, generally, REAL PROPERTY & CHATTELS 
REAL. 


B. How Barred. 
(a) Legal Estates. 


788. By recovery—At common law.]—ANON., 
No. 727, ante. 

739. ——— In the. lord’s court.|—-Where by 
custom a copyhold may be entailed, it may also 
be barred by @ common recovery suffered in the 
lord’s ct.—CLUN v. PEASE & TURNER (1594), 
Cro. Eliz. 391; 78 E. R. 637. 

Annotation :-—Consd. Carr v. Singer (1750), 2 Ves. Sen. 603. 

740. -|—DELL v. HigpEN, No. 721, 
ante. 

741. -——- ———.]—-ANon., No. 727, ante. 

742. -|—(1) A surrender by a tenant 
in tail of copyhold is not discontinuance. 

(2) A surrender by a tenant for life to the use of 
another in fee is not forfeiture. 

(3) A recovery may be had in the lord’s ct. which 
will bar the entail.—OLpooTr v. LEVELL (1603), 
Moore, K. B. 753; 72 HE. R. 883. 

——— Or surrender—Concurrent custom.]—See 
Nos. 286, 237, 238, 239, ante. 

48. By surrender—By special custom.|— 
CHURCH v. WYAT, No. 723, ante. 

















144. —~! —ANON., No. 727, ante. 

745. ——- ——.|—-Hint v. Upcuurcnu (1611), 
2 Brownl. 121; 123 E. R. 850. 

an —— ——.]—- Lz v. Brown, No. 725, ante. 





Where no special sapere — Where 
there was no special method in a manor for barring 
entails of copyholds, a general or common surrender 
was sufficient; & where a copyholder being 
equitable tenant in tail, did all he could to make a 
surrender, but was prevented, & made his will 
giving his estate to his wife for life, remainder 
to her children by a former husband, this was 
sufficient to bar the entail of the equitable estate. 
Qu.: whether the widow of a cestui que trust 
is entitled to free-bench as if the husband had had 


the legal estate-—Orway v. Hupson (1706), 

2 Vern. 588; 23 E. R. 981. 

Annotations :-—Refd. Banks wv. Sutton (1732), 2 P. Wms. 
700; Chaplin v. Chaplin (1733), 3 P. Wms. 229; Godwin 
v. more (1742), 2 Atk. 525; Pullen v. Middleton 
(1753), 9 Mod. Rep. 483. 


748, —— -]—By marriage articles made 
on the marriage of an orphan of the city of L., the 
husband in consideration of the payment of her 
orphanage portion covenanted to surrender copy- 
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holds to uses, after life estates to himself & his 
wife, to the male heirs of their bodies in tail, 
remainder to his own right heirs. He died leaving 
one son & one daughter before any surrender was 
made. The son surrendered the copyholds by way 
of mtge. security. He died without issue :-— 
Held: the surrender barred the entail, there being 
no particular custom requiring a recovery.— 
WHITE v. THORNBOROUGH (1715), Gilb. Ch. 107; 
Prec. Ch. 425; 2 Vern. 702; 25 E.R. 75, L. C. 
Annotations :—Refd. Price v. Powel (1729), 1 Barn. K. 
Moore o Moore (rss), 2 Vou Sen 6068¢ Doo a Wiehtwiok 
v. Traby (1774), 2 Wm. BL 944. ies 
749. ———.]—Carr d. DAGWELL v. SINGER 
(1150), 2 Ves. — oe ; 28 BK. R. 385. 
nnotations :—Co: ° e ‘ ° * 
Hetd. pee a. Wighiwick 2, Truby (ir), 3 Wan Bh gab: 
v. White (1854), Kay ea. | Monge ree ee ome 








750. ——- -]}— Moore v. Moore (1755), 
hey on 596; Amb. 279; Dick. 66; 28 E. R. 


Annotations :—Consd. Goold v. White (1854), og A ye 


Refd. Doo d. Wightwick v. Truby (1774), 2 Wm. 


761. .}—GooLpD v. WuirTE, No. 734, 
ante. 











Or recovery—Concurrent custom.]——See 
Nos. 236, 237, 238, 239, ante. 

752. By fine.|—A tenant in fee of copyhold 
lands by custom entailed them on himself & the 
issue of his body & by custom that was to be 
barred by seizure of the lord for forfeiture & not 
otherwise. The tenant in tail accepted a feoffment 
of this copyhold from the lord that had the inheri- 
tance, & made a feoffment of the land: then he 
levied a fine with proclamation & suffered a 
common recovery :—Held: the entail was barred. 
—TAYLOR v. SHAW (1665), Cart. 22; 124 E.R. 801. 
anne :—Mentd. Whitfleld v. Faussct (1750), 1 Ves. 

753. By forfeiture & regrant—-Custom of manor 
of Wakefield.|—PILkINaTON v. BAasHaw, No. 273, 
ante. 

754. —— -|—A custom in the manor of 
W. to bar an entail & remainders by surrender 
of the copyhold to a purchaser & his heirs, the 
purchaser committing a forfeiture on which the 
lord seized & made three proclamations & regranted 
without joining the tenant in tail :—Held: to be 
good.— PILKINGTON (LESSEE OF) v. STANHOP (1666), 
1 Sid. 314; 82 KE. R. 1128; sub nom. SAUNDERSON 
v. STANHOP, 2 Keb. 127. 

755. .J}—A custom in the manor of 
W. to bar an entail of a copyhold by forfeiture & 
regrant is good; in such case the lord cannot 
admit any other than the person for whose benefit 
the forfeiture was intended ; & if he do, a purchaser 
may avoid all mesne acts, when he is admitted, as 
well as upon ‘a surrender.—GRANTHAM v. COPLEY 
(1672), 2 Saund. 422; 85 EH. R. 1236. 

756. Surrender by tenants in common agreeing 
on partition—Of moleties agreed to be allotted to 
each—Bars entail as to moiety only.|;—Where two 
tenants in common in tail of a copyhold estate 
where the entail was barred by surrender entered 
into an agreement for a partition & made cross 
surrenders of the parts allotted to each other :— 
Held: (1) they only barred a moiety of their 
respective estates; (2) the agreement to divide 
could not operate as a partition._—-OAKLEY v. 
Smrru (1759), Amb. 368; 1 Eden, 261; 27 E. R. 
245. 

757. By disentailing deed—-Though uses declared 
by deed void.|—Dom d. BavERsTock v. ROLFE, 
No. 883, post. 

Effect of enfranchisement.]—See Part XX., 
Sect. 2, sub-sect. 5, post. 
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sub-sect. 8. Sect.3: Sub-sect. 1.] 


Whether attempted disentail—Operates as sever- 
ance of joint estate.|—See No. 737, ante. 
See, generally, Reat Property & CHATTELS 


(b) Equitable Eeatates. 

See Fines & Recoveries Act, 18383, s. 53. 

758. What operates as bar—Intention to acquire 
fee—Presumed from acceptance of surrender & 
admittance.|—I. G. was tenant in tail male in 
possesion of the equitable interest in copyholds ; 

e died, & his son entered ; the trustees surrendered 
to the use of the son in fee, who was admitted 
accordingly & died :—Held: the acceptance of the 
surrender & the admittance under it was evidence 
of an intention to acquire a fee, & therefore a bar 
to the entail in equity —GraYME v. GRAYME 


kins’s Copyholds, 237, L. C. 
ned 


(1763), 1 W 
Annotation : . Cresswell v. Hawkins (1857) 3 Jur. N. 8. 


at 
—Co 

See, also, No. 787, post. 

759. ——— Not devise alone—Of tenant in tail.]— 
Rok d. EBERALL v. LOWE, No. 1762, post. 

760. Customary freeholds— Fines & Recoveries 
Act, 1833 (c. 74),5. 58—Does not apply to.|—-Sect. 53, 
of the above Act only applies to equitable estates 
of tenants in tail of lands held by copy of ct. roll, 
the ct., therefore, refused a mandamus to the lord 
of @ manor, commanding him to enter on the ct. 
rolls an indenture touching certain customary 
freehold hereditaments, although it appeared that 
the steward of the manor was accustomed to give 
admittances signed by him to the grantee of such 
hereditaments, but did not enrol the deed, by which 
iney were granted. 

he section referred to is clearly inapplicable, 
and I have not been able to discover that any 
other provision has been made by the statute for 
estates of this tenure (COLERIDGE, J.). 

I do not see how the words of sect. 1 defining 
the meaning of the word “ land,” show that the 
property here comes within the meaning of the 
Act (COLERIDGE, J.).—R. v. INGLETON (LORDS OF 
THE MANOR) (1840), 8 Dowl. 693; 4 Jur. 700. 

761. Disentailing deed—-Must be entered on 
court rolls—Within six months.]|—HoNnywoop v. 
Forster (No. 1) (1861), 80 Beav. 1; 30 L. J. Ch. 
930; 7 Jur. N. S. 1264; 54 EH. R. 788; sub nom. 
HONEYWOOD v. Forster, 4 L. T. 785; 9 W. R. 855. 


Annotations :—Apprvd. Gibbons v, Snape (1863), 9 L. T. 
132; Green v. Paterson (1886), 32 Ch. D. 96. 


762. ——— —-—.]— GIBBONS v. 
(1863), 1 De G. J. & Sm. 621; 2 New Rep. 568; 
83 L. J. Ch. 103; 9 L. T. 132; 9 Jur. N.S, 1096; 
11 W. R. 1087; 46 E. R, 246, L. JJ. 

Annotation :—Folld. Green v. Paterson (1886), 32 Ch. D. 95. 

7638. -]—A married woman, who 
was entitled to an equitable estate in tail in copy- 
holds, in Feb. 1870 executed a deed which was 
acknowledged but not entered upon the ct. rolls 
within six months after execution, declaring that 
such copyholds should be held in trust for such 
persons as she & her husband should jointly 
ap int, & in default for herself in fee. In March, 
1870 she & her husband, purporting to exercise 
this joint power, by deed appointed the entailed 
copyholds, & covenanted to surrender those & 
other copyholds to which she was entitled in fee, 
to trustees upon trust to sell, invest the proceeds, 
& hold the fund for her separate use for life, then 
for her husband for life, & then for her children 
other than her eldest son. The married woman 
had several children, & after her death & that of 
her husband the trustee of the settlement peti- 
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tioned that all the copyholds which had not been 

sold or surrendered ht vest in him for all the 

estate therein of the eldest son & customary heir, 
who was an infant, & a vest: order was male 
according to the petition :—Held: (1) the deed of 

Feb. 1870, not being a disposition within the 

Fines & Recoveries Act, 1838 (c. 74), was inopera- 

tive to bar the estate tail in the copyholds; (2) a 

disentailing assurance by an equitable tenaut in 

tail of copyholds, not entered upon thw ct. rolls 
within six months after execution, was void ; 

(8) the settlement of March, 1870 was not a 

disposition by the married woman within the Act, 

& could not be treated either as an ent of 

her equitable interest in the copyholds or a valid 

declaration of trust, or anything more than a 

covenant to surrender; (4) although there was 

valuable consideration between the husband & 
wife, the post-nuptial settlement was voluntary 
as regarded the children of the marriage, who were 
strangers to the contract, & the ct. would not 
interfere in their favour.—GREEN v. PATERSON 

(1886), 32 Ch. D. 95; 56 L. J. Ch. 181; 64 L. T, 

788; 34 W. R. 724, C. A. 

Annotations :—As to (1) Consd. Carter v. Carter, 1806) 
1 Ch. 62. Generally, Mentd. Harris v. Tubb (1889), 42 
Ch. D. 79; Stephens v. Green, Green v. Knight (1895), 
43 W. R. 465. 
764. ——- ——— What amounts to entry— 

Not production to steward & endorsement of 

memorandum.|—Where an equitable tenant in tail 

of copyholds executed a disentailing deed, & 
neglected to enter it on the ct. rolls, but on the 
last day within the time limited produced it to the 
steward of the manor, who, upon being told that it 
could not be left in his charge, as it was required 
for other purposes, indorsed it with a memorandum 
to that effect :—Held: the requirements of Fines & 

Recoveries Act, 1833 (c. 74) had not been complied 

with, & the deed was invalid.—Boyp v. PAWLE 

(1866),14 L. T. 753; 14 W. R. 1009. 


765. ———- What operates as—Not declaration 
of trust.|— GREEN v. PATERSON, No. 763, ante. 
766. ——— Not mere covenant to surrender.) 





—GREEN tv. PATERSON, No. 763, ante. 
.]—See, generally, REAL Proverry & 
CHATTELS REar.. 


C. Proof of Bar. 


767. Admittance of heirs as tenants in fee 
simple—Raises presumption that entail barred.|— 
Where pltfs. sought to contest an alleged entail 
of copyhold, & to establish it, several ancient 
entails & formedons brought thereon were proved, 
but on the other hand there were also proved 
several seizures & one recovery with a view to 
cutting off such entails, & many admittances as 
heirs in fee as in the case of fee simple land :— 
Held: the presumption was that the entail had 
been in some way cut off.—WaADS8WORTH’s CASE 
(1633), Clay. 26. 

See, generally, Reat Property & CHATTELS 

BAL. 


SuB-sEor. 3.—OTHmR Cassgs. 


768. Equitable estate tail—Does not merge—By 
accession of legal fee.]|—Mrrzst v. Jamus (1821), 


6 Madd. 118; 1 Brod. & Bing. 484; 4 oore 

¢ P. 827; 56 E. .r 1087. z) 
Be masa tanh Hy GPa Mme ae 
gored T1858), OH Gus ads, a DENTE ote 


See, generally, Equity. 


Part [X.—Estatgs mn Lanp or CoprHotp anp Customary TENURE. 


Srot. 8.-—ESTATES FOR LIFE. 


Sup-snmcor. 1.—Estrates ror Lite or TENANT 
ONLY. 


769. When authorised by custom — Custom 
authorising grant in fee—Authorises grant for life.] 
—(1) Descent of a copyhold shall not take away an 


entry. 

(Oy A custom enabling the lord to grant in fee, 
warrants a grant to a man and the heirs of his 
body, or for life, or years.—GRAVENOR v. TopD 
(1598), 4 Oo. Rep. 23 a; 76 EH. R. 922; sub nom. 
GRAVENOR  v. ROOK, Poph. 83; sub nom. 
GRAVENER v. RAKE, Oro. Eliz. 307. 


Annotations :—Generally, Refd. Stanton v. Barnes (1595), 
Cro. Eliz. 373; Collins vr. Cancke (1605), Cro. Jac. 105. 


770. How created—Surrender to use of another 
-——Without words of limitation.|—BUNTING 1. 
LEPINGWELL, No. 1610, post. 

771. —— Devise for life—Though remainders 
declared void by custom.]—A copyhold, which by 
custom was devisable for 3 lives, was devised to 
A. for life, with remainders to such wife as he should 
marry & the eldest son of their bodies :—Held : 
the remainders were void, but the life estate good. 
-——WEBSTER v. ALLEN (1602), Moore, K. B. 677; 
72 EK. R. 883. 

772. Powers of tenant—May grant lease—For 
three years—-Under licence to grant for three years 

If he so long live.|—If a copyholder for life 
obtain licence to make a lease for three years, 
if he live so long, & he grants a lease for three 
ani absolutely, yet the lease is good; & the 
essee may maintain ejectment; but a copyholder 
in fee must pursue a licence strictly. HADDON v. 
ARROWSMITH (1596), Cro. Eliz. 461; 78 H. R. 699 ; 
sub nom. Hai v. ARROWSMITH, Poph. 105. 
Annotations :—Refd. Doc d. Robinson v. Bonsfield (1844), 

6Q.B. 492. Mentd. Lock’s Case (1675), Freem. K. B. 523, 

7178. May nominate successor—By srs 
—Where a copyholder pleaded that the custom o 
the manor was that every copyholder for life might 
appoint in the presence of two others that such 
& man might have his copyhold after his death, 
without any surrender to his use, & that the two 
tenants should assess for his fine what sum they 
pleased, so it was not less than had used to be paid 
where the lord assessed a reasonable fine :—Held : 
the custom was good.—BaAts’ Case (1608), 4 
Leon. 237; 74 BE. R. 844. 

Annotations :—Retd. Parkin v. Radcliffe (1798), 1 Bos. & P. 
282. Mentd. Cole v. Sewell (1848), 2 H. L. Cas. 186. 
774, — —-.]—-Where a custom was 

pleaded that a copyholder for life might nominate 

one or two that should have the copyhold lands 
after his death for a fine, to be assessed by the 
homage, if they could agree with the lord :—Held : 

the custom was good.—CrRAB v. BALES (1605), 


Noy, 3; 74 BE. R. 976. 

778, —— —— Tenant for life may dispose 
of equitable inheritance—By giving successive 
pt hag interests.]—By the custom of the manors 
of Y., P. & S. the tenant of a copyhold tenement 
held only for life with power to nominate one or 
more successors, but so that if there were more 
than one, they held concurrently for their lives or 
the life of the survivor, who power to nominate 
@ successor to himself. A copyhold tenant of 
these manors by his will devised all his copyholds 
to three trustees to the use of his grandson A.., for 
life with remainder to the use of the trustees to 
praveye contingent remainders, with remainder 

the use of the children of A., & their heirs as 
tenant in common with remainder to the use of 
pitfs. A. was admitted tenant for his life & 
nominated deft. as his successor who was admitted. 
On a bill filed by -pltfs. to carry into effect the 
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trusts of the will:—Held: (1) the trustees took 
the legal estate in the copyholds & ought to have 
been admitted instead of A.; (2) all the beneficial 
limitations in the will were equitable interests ; 
(3) although by the custom of the manor the tene- 
ments were only held for life with power of nominat- 
ing & successor testator had power to dispose of the 
equitable inheritance by giving successive equit- 
able interests.—ALLEN v. BEwsEy (1877), 7 Ch. D. 
re ; 87 L. T. 688, C. A. 


e — ———— 





When tenement under 
value of £100.]—A custom that a copyholder 
for life of a tenement under the value of £100 may 
nominate his successor is good.—ROWLES v. MASON 
(1612), 2 Brownl. 192; 128 EB. R. 892. 

7717. ——— ——~ & except any part of the lands to 
another—Custom of the manor of Yetminster 
Prima.]— DEVENISH v. BAINES, No. 979, post. 

Right to cut timber.]—See AGRICULTURE, Vol. 
II., pp. 67, 68, No. 432-440. 

778. Effect of surrender—To use of another— 
Estate destroyed.|—A. was seised of a copyhold 
in right of his wife B. in his demesne as of fee: 
he surrendered the copyhold by himself without 
B. to the use of a stranger in fee who was admitted 
by the lord accordingly. A. & B. died & the heir 
of B. without any admittance entered upon the 
stranger & made a lease for a year to pltf. upon 
whom deft. in right of the stranger to whom the 
surrender was made re-entered :—Held: pltf. 
entitled to recover & the surrender of A. was not as 
@ discontinuance against B. 

Notwithstanding that he was not admitted, yet 
he might enter & take the profita & make a lease 
according to the custom or bring an action of 
trespass against him who disturbs him but if the 
lord require his fine or his services, & the heir 
refuse to do them, this may be a forfeiture of his 
copyhold; but until lawful scisin made by the 
lord because it belongeth to him the heir may 
intermeddle with the possession, albeit he be not 
admitted by the lord where it is an estate of 
inheritance the custom. 

There is this diversity between a surrender of an 
estate for life, & a surrender of an estate in fee 
to the use of a stranger, to wit, that by the one the 
estate drowned in the lord by the surrender, & 
by the other it is not drowned in the lord, but is 
transferred to him to whom it was made, upon 
which he is admitted to it; otherwise, in the last 
case it returns to him who surrendered, & then 
upon admittance he is in the per by him who 
surrendered, & not by the lord, or by the surrender 
made by tenant for life, he to whose use it is made 
ought to take it of the lord, & he is there in by him, 
& not by him who surrendered (per CuR.).— 
Buxiiock v. DIBLER (1594), Poph. 38; 4 Co. Rep. 
28 2; Moore, K. B. 596; 79 EH. R. 1157. 

An —, - Downs »v. Hopkins pi5eo: Cro. Eliz. 
$23: Collings v Cancke (1605), Cro Jac. 105; Ely »v, 
Caldecote (1832), 1 Moo. & S, 633; Doe d. Hamilton v. 
Clift (1840), 12 Ad. & El. 566. 

779. .|—If a copyholder for 
life surrender to the lord generally, who grants it 
for the life of another & after admission the 
grantee dies, the surrenderor cannot be admitted 
again to the estate, but the lord shall have it.— 
KING v. LORDE (1630), Cro. Car. 204; W. Jo. 229; 
719 BE. RB. 780. 
Annotations :—Retd. Keen v. Kirby (1675), 1 Mod. Rep. 

: v. Pitt (1677), Freem. K. B. 245; Doe d. Dand 

bg Thompson (1849), 13 Q. B. 670. 

780. Estate not destroyed.|——-BULLOCK 


: , No. 778, ante. 
gat anal -——.]—OLpcor v. LEVELL, No. 
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Sect. 8.-Estates for life: Sub-secta. 1, 2 & 3.] 
granted in reversion after two lives, habend’ post 
mortem, sursumredditionem, etc., of the tenants 
for life; the tenants for life sold their estate to A. 
& surrendered to the lord, to the end that he 
might admit A. the vendce; the copyholder in 
reversion entered & brought an ejectment & 
recovered at law:—Hcld: A. was entitled to 
relief, because the surrender being only to admit 
A. the purchaser, it was against conscience that 
the reversioner should enter.—ANON. (1691), 
Freem. Ch. 118; 22 E. R. 1097. 


SuB-secr. 2.—EsratTes FoR Lirn oF TENANT 
AND SUCCESSIVE LIVES. 


783. How created—By grant to several—By 
custom.|—A lease for life or for a term of years 
to three at common law to hold in succession shall 
yet create a joint tenancy; although it may be 
otherwise in copyhold where a custom of successive 
tenure exists.—ANON. (1538), Bro. N. ©. 116; 
78 EB. R. 897. 

Custom for tenant to nominate successor.|—No. 
776, ante. 

784. Capable of allenation—Specific performance 
of contract decreed.|—GrEENWOOD v. Harn, No. 
1404, post. 

785. First taker may bar remainder — By 
custom.|—W., grandfather of pltf., took a copy- 
hold estate in reversion for three lives: & the copy 
was to E., J. 8S. & D. successively. E. was made 
the purchaser. By the custom of the manor, the 
first taker might bar the remainder. FB. & J. S. 
died. D. was admitted :—-Held: (1) pltf. entitled 
as heir & exor. of E. ; (2) all the estatesin remainder 
were in trust for her, & she had power by the 
custom to dispose of them.—CLARK v. J)ANVERS 
(1679), 1 Cas. in Ch. 310; 22 E. R. 815, L. C. 

786. —— Custom must be strictly 
followed—Fine levied by first taker & lord jointly 
does not operate as surrender.|—A custom in copy- 
hold that where a copyhold is granted to A. B. & C. 
successively the party first named, & who is the 
first to take, may surrender the land into the lord’s 
hands & so destroy & determine the whole estate 
is to be strictly followed, & if the first to take 
Joins with the lord in a covenant to levy a fine, & 
a fine is levied, it is not a good surrender within 
the custom.—ZINZON v. TALMASH (1680), 2 Show. 
130; Poll. 561 ; T. Jo. 142; T. Raym. 402; 89 E.R. 
838; affgy. 8S. C. sub nom. TALMARSH v. ZINZAY 
(1679), 1 Freem. K. B. 263. 


Annotations :—Consd. Phillips ». Ball (1859), 6 C. B. N. 8. 
811. Refd. Smartle v. Penhallow (1703), 2 Ld. Raym. 


4787, —— Proof of custom—Evidence from 
court rolls of four instances in 250 years sufficient. ] 
——PHILIIPS v. BAuL, No. 282, ante. 

788. Where no custom for first taker to 
bar—No proof that whole fine paid by first taker— 
Successive takers take beneficlally.|.—A copyhold 
was granted to three successively, but no custom 
was proved that the first taker had the power of 
disposing of the whole, nor that the first taker 
paid the purchase-money :—Held: the copyhold 
should not go to exor. of first taker, but in suc- 











cession.— RUNDLE v. RUNDLE (1692), 2 Vern. 264 ; © 


28 E. R. 771. 
Annotations :—Consd. Withers v. Withers (1752), Amb. 151. 
istd. Zouch v. Forse (1806), 7 East, 186. Refd. Dyer v. 
Dyer (1788), 2 Cox, Eq. Cas. 92. 
789. Who entitled—When first taker pays whole 
fine—On death of first taker—To first taker’s Hsiagae | 
—A copyhold estate was granted for the lives o 
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A. B. & C., A. alone paying the fine. A. died 
intestate :—Held: his administratrix should have 
the estate ere! the lives of B. and C.—_How38& v. 
Hown (1686), 1 Vern. 415; 23 E. R. 556, L. O. 
Annotations : nsd. Withers v. Withers (1752), Amb. 151. 
Distd. Zouch v. Forse (1806), 7 East, 186. Refd. Rundle 
v. Rundle (1692), 2 Vern. 264. 


790. Subsequent taker takes as 
trustee only.|—If a copyholder purchase a copy- 
hold for three lives, & put in his own life & two 
others, habend’ successive secundum consuetudinem 
manerti, if the first taker paid the money, the other 
two were but in the nature of trustees for him, 
and he a oy dispose of the estate in equity, 
although it be in a manor where there is no custom 
for the first taker to dispose, unless it should appear 
that the other two lives were put in upon some 
consideration, or in pursuance of some ee 
oe ON (1692), Freem. Ch. 123; 22 E. R. 

100. . 
Annotation :-—Refd. Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 92. 

791. .]—Where in a grant of a 
copyhold for three lives, viz. to the husband & 
wife & a third person, & the fine was mentioned to 
be paid by the husband & wife :—Held: the third 
person was only a trustee for the husband & wife, 
& the survivor of them.—BENGER v. DREW (1721), 
1 P. Wms. 781; 24 BF. R. 613, L. C. 

Annotations :-—Consd. Smith v. Baker (1737), West. temp. 


Hard. 98. Refd. Dyer v. Dyer ores) 2 Cox, Eq. Cas. 9 
Mentd. Sheffield v. Mulgrave (1794), 5 Term Hep. 571. 


792. |—A. bought a copyhold 
estate for his own, & two lives, in the manor of 
M., where the custom was, that whoever purchased 
in it, the estate should go in succession, & by his 
will devised all his estate, real & personal, to his 
wife :—Held: (1) though the legal interest of A. 
was not according to the custom of the manor, 
yet A. had an equitable interest from being the 
sole purchaser, & there was to be construed a 
trust for him, he having advanced the money. 

(2) Where a copyhold is devised to the wife, the 
ct. will supply the want of a surrender. 

(3) The rule that the ct. will not supply a sur- 
render against an heir, must be applied solely to 
an heir in blood, & not to heres factus.—SMITH v. 
BAKER (1737), 1 Atk. 385; West temp. Hard. 
98; 26 KE. R. 246, L. C. 

Annotations :—.As to (1) Refd. Lewis v. Lane (1834), 2 My. 

& K. 449. Aa to (3) Refd. Chapman v. Gibson C178) 

3 Bro. C. C, 229. Generally Refd. Dyer v. Dyer (1788), 

2 Cox, Eq. Cas. 92 ; Jeans v. Cooke (1857), 27 L. J. Ch. 202. 

793. —— -|—-In a manor, the custom 
was to grant for three lives successive. A. being 
the last life in an old copy, obtained a fresh grant 
to B. & C., A. paying the whole fine :—Held: 
B. & O. were trustees for A.— WITHERS v. WITHERS 
(1752), Amb. 151; 27 E. R. 99. 

Annotation :—Distd. Zouch v. Forse (1806), 7 Hast, 186. 

794. : Custom to the contrary bad.] 
—(1) The right of the equitable owner of a copy- 
hold estate to dispose of his equitable interest by 
will cannot be controlled by the custom of a manor. 

(2) A custom inconsistent with the doctrine of 
resulting trusts, as, that a person named by the 
purchaser of a copyhold estate, as the second life 
according to the custom, shall take beneficially, 
is unreasonable.—LEWIs v. LANE (1834), 2 My. & K. 
449; 39 E. R. 1015. 
Annotation :—As to (2) Consd. Jeans'v. Cooke (1857), 24 Beav. 
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Validity of custom generally, see Part III., 
Sect. 2, ante. z 
Unless circumstances raise 
oe of advancement.]—-See Nos. 795, 796, 

3 08 e 
795. When advancement 


resumed — Issue ag 
subsequent takers.|—Copyhol 


was granted to A, 
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& B. his wife, & C. his younger son, to take in 
succession for their lives & the life of the survivor. 
The purchase-money was paid by A. :—Held: 
C. was not a trustee of his life interest for A. 
but took it beneficially as an advancement from 
his father.—DYER v. DYER (1788), 2 Cox, Eq. Cas. 
oberon a caer ‘Lewis », Lane (183 
An -——-Uonsd. Lewis v. La 1834), 2 My. & K. 449, 
Disid. Kenta v. Howor (1864), 11 Ie T9080. Red Pek 
v. Finch (1808), 15 Ves. 43; Murless v, Franklin (1818), 
1 Swan. 13; Skeats v. Skeata (1842), 2 Y. & C. Ch. Cus. 9; 
Jeans v. Cooke (1857), 27 L. J. Ch. 2023 Tucker v. Burrow 
(1865), em. & M. 515; Re Polic o. 6402 of Scottish 
uitable Life Assco. Soc. h. 282; The Venture, 
[1908] P. 218; Hatley v. Liverpool Victoria a] eas 


Soo, (1918), 88. L. J. K.B.237. Mentd. Wray v.Stcele (1814 
2 Ves. & B. 388; Crabb v. Crabb (1834), 1 My. & K. 511: 
Sharpe v. Sharpe (1841), 10 L. J. Ex. Eq. 2: Gopeckrist 


iq. 2; 
- Gorain v, Gungapersaud Gosain (1854), é Moo. Ind. App. 
53; ane v. Dumper (1862), 3 Giff. 583; Sayre »v. 
Sy Rae (1868), L. R. 5 Eq. 376; Crow v. Pettingill (1869), 
38 L. J. Ch. 186; Re Whitehouse, Whitehouse v. Edwards 
(1887), 37 Ch. D. 683; Mercier v. Mercier, [1903] 2 Ch. 98. 
796. fh) On a purchase by a 
father, of copyholds for the lives of himself & his 
two sons, the sons take beneficially. 
(2) A lease by the father by way of mtge. under 
licence of the lord will divest that interest.—Swirr 
Si uank v. DAvis (1799), 8 East, 354, n.; 103 KE. R. 


Annotations ;—~.As to (2) Consd. Murless v. Franklin (1818), 1 
Swan. 13. Refd. Phillips v. Ball (1859), 6 C. B. N. 8. 811. 


797. -|—A. being seised of a copyhold 
estate for the joint lives of himself & J. & the 
survivor, surrendered it to the lord, & took a new 
grant for the joint lives of himself, & J. & W., 
the surrenderor’s son, & the survivor :—Held: 
under the circumstances of the case, this was 
intended to be an advancement for W.—SKEATS v. 
SKEATS (1842), 2 Y. & C. Ch. Cas. 9; 12 I. J. Ch. 
22; 6 Jur. 942; 63 E.R. 4. 

798. Nephew as subsequent. taker.| — 
LANFIELDE d. BANTON v. Honass, No. 800, post. 

799. ——— Illegitimate son of daughter as subse- 
quent taker—Presumption does not arise.|—-Where 
by the custom of a manor copyholds were held for 
lives successive, the legal tenancy being in the cestui 

vie, the beneficial owner of such copyholds 
inserted the name of the illegitimate son of his 
daughter as cestui que vie thereof :—Held: not 
of itself sufficient to raise a presumption that such 
copyholds were intended to be given to such 
grandchild by way of advancement.—TUCKER v. 
Burrow (1865), 2 Hem. & M. 515; 6 New Rep. 
1389; 34 L. J. Ch. 478; 12 L. T. 485; 11 Jur. 
N.S. 525; 18 W. R. 771; 71 EB. BR. 563. 
Annotation :-—Mentd. Re Hamict, Stephen v. Cunningham 

(1888), 38 Ch. D. 183. 

See, also, Nos. 814, 815, post. 

800. Rebuttal of presumption — Parol evidence 
admissible.|—-By the custom of a manor, copyholds 
were held upon lives. A person who was tenant of 
certain copyhold lands in the manor, according to 
the custom, put in the name of the lessor of pitf., 
who was his nephew, with his own :—Held: parol 
evidence was admissible to rebut the equitable 
prsomplion of advancement.—LANFIELDE 4d. 
- orc v. HopGes (17738), Lofft, 230; 98 EH. R. 
Annotation :-—Mentd. Soar v. Foster (1858), 6 W. R. 265. 

801. Contemporaneous surrender to use of 
will.|—A tenant in possession of copyholds, grant- 
able for lives, procured, at own expense, & 

t of it to his son in remainder, & at the same 

me surrendered it to the use of his will :—Held: 

the son was not ‘entitled to the estate so granted 

him by way of advancement, but was a trustee 

for his father.—PRANKERD v. PRANKERD (1820), 
1 Sim. & St.1; 57 E. R. 1 


Annotation :—Mentd, Beecher . Major (1865), 2 Drew. & Sm. 
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802. ——— Subsequent takers specified as trustees 
in grant.)—Kerats v. HEWER, No. 900, post. 


SUB-SECT. 3.—ESTATES PUR AUTRE VIR. 

803. Grant to one for life of three others—Good 
to bind successor—Though contrary to custom.]|— 
Where a dean & chapter were seised of copyhold 
lands demisable for three lives, rendering a certain 
rent at four feasts, with reservation of an heriot, 
& made a lease to A. for the lives of B. C. & D. at 
the ancient rent :—Held: this was a good lease 
to bind the successor, although no heriot was 
reserved, & the rent was made payable at two 
feasts, & the land usually demisable by copy.— 
BAvuGu v. Haynes (1605), Cro. Jac. 76; 79 BK. h. 64. 


Annotations :—Retd. Doo d. Douglas v. Lock (1835), 2 Ad. 
& Hl. 705. Mentd. Greonaway v. Hart (1854), 23 L. T. 0.9. 


804. When authorised by custom— Custom to 
grant to two or three for life & life of survivor 
— Authorises grant to one for life of three & 
survivor.|—Under a custom to grant copyholds to 
two or three for their lives & the life of the survivor, 
to hold separately in succession, & non aliter, the 
lord may grant to one & his assigns to hold for the 
lives of three persons & the life of the survivor, 
notwithstanding he may be entitled by the custom 
of the manor to a heriot on the death of every such 
person successively dying seised. 

If the cestuis que vie die during the life of [the 
tenant] the lord will have no heriot indeod, nor 
ought he to have any by the custom (POWELL, J.).— 
SMARTLE v. PENHALLOW (1703), 2 Ld. Raym. 994 ; 
Holt, K. B. 163; 6 Mod. Rep. 63; 1 Salk. 188 ; 
3 Salk. 181; 02 E. R. 162. 

Annotations :—Generally, Mentd. Doe d. Nepean v. Goddard 

(1823), 1 B. & ©. 522; Boarpark v. Hutchinson (1830), 

4 Moo. & P. 848; R. v. Venn (1875), 44 L. J. Q. B. 158. 

How created—By assignment of estate for 
tenant’s own life.]|— See Nos. 742, 778, 782, ante. 

—— By grant.}|—See Nos. 808, 812, post. 

805. Devolution on death of grantee—Forms part 
of estate of grantee---Where no occupant & estate 
not disposed of by will.|—(1) If there be an estate 
to B. during the life of A. & grantee dies in life of 
cestui que vie, & a stranger enters as general occu- 
pant, he shall be admitted, & pay the fine. 

(2) If an estate pur autre vie of copyhold be 
granted to one & his heirs & the heir enters as 
special occupant, where by custom the copyhold 
might be extended he shall be admitted on the 
extent, paying the fine. 

(3) An estate pur autre vie shall go to the 
exors. or administrators, where there is no devise 
or occupant thereof.—ANON. (1773), Lofft, 237 ; 
98 BK. R. 629. 

806. ——— Special occupant entitled to admit- 
tance—Heir.]—ANON., No. 805, ante. ; 

807. .]—Copyhold estates are liable 
to special occupancy.—Dor d. LEMPRIERE Uv. 
MARTIN (1777), 2 Wm. BI. 1148; 96 EK. BR. 676. 
Annotations -—Retd. Zouch d. Forse v. Forse (1808), 7 East, 

186; Pail v. Bel A ren C. Be of ara orp 

Angel (Sis), 20 Bear. 262; Cuthbert ». Robinson (1882), 

61 L, J. Oh. é 


808. ——— 








By custom or when named In 
grant.]—-There can be no general occupancy of 
copyholds, nor a special occupancy, except by 
custom, or by he Cemereoee of a special occupant 
in the lord’s grant. 

Where @ sonehald estate was granted to A. for 
her own life & the life of B., with a grant of the 
reversion to C. for other lives, & A. devised the 
estate to B., who kept possession :—Held: C.'s 
right of possession attached on the death of A.— 

PF 
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Sect, 83.—Estales for life: Sub-sects. 3 & 4. 
Sub-sects. 1 & 2, A. (a) & (b).] 

Dog d. Foster v. Scorr (1825), 4 B. & C. 706; 

7 Dow. & Ry. K. B. 190; 4.1L. J. 0.8. K. B. 395 

107 BE. BR. 1228. 

809. —-— General occupant entitled to admit- 
tance.]—ANON., No. 805, ante. 

810. No general occupancy.|—There can 
be no general occupancy of a copyhold, because 
the freehold is always in the lord.—ZoOUOcH v. 
Forsp (1806), 7 East, 186; 3 Smith, K. B. 191; 
103 E. R. 71. 

Annotation :-—Reld. Phillips v. Ball (1859), 6 C. B. N. 8. 811. 

811. ——.J]—Dor d. FosTer v. Scort, 
No. 808, ante. 

As to special & general occupancy, see, generally, 
REAL PROPERTY & CHATTELS REAL. 

812. ——— Cestul que vie—By custom.]—Where 
there was a custom in a manor that when a copy- 
hold tenement was granted by copy of ct. roll 
any person to hold the same to such person for 
the lives of two or more other persons, & the life 
of the longest liver of such other persons succes- 
sively, & the grantee died during the life or lives of 
any one or more of such other persons, without 
having devised the said tenement, such other 
person or persons should be entitled, by virtue of 
such grant, to take the tenement successively, as 
they were respectively named in the grant, during 
his or their life or lives respectively ; but if the 
grantee devised the tenement, the devisce should 
take it during the life or lives of the cestuis que vie: 
—Held: this was a good custom.—Dor d. NEPEAN 
v. GODDARD (1823), 1 B. & C. 522; 2 Dow. & Ry. 
K. B. 773; 1. J.0.8. K. B.179; 107 BE. BR. 193. 
Annotations :——Consd. Jeans v. Cooke (1857), 24 Beav, 513. 

d. Phillips ». Ball (1859), 6 C. B. N. 8S. 811; R. »v. 

Venn (1875), 44 L. J. Q. B. 158. 

813. ——. Not by devise of personal estate.] 
—Where a father & two sons, A. & B. were suc- 
cessive lives in a copyhold, where, by the custom 
the person first named might dispose of the whole 
interest ; & upon the marriage of A. it was agreed 
that the father should have power to appoint 
during the life of A. & the widowhood of his in- 
tended wife ; the father having afterwards obtained 
a new grant for the lives of C. a third son, & A. & 
B., by a will made after the death of C., in which 
no mention was made of the opr: gave the 
residue of his personal estate to B.:—Held: B. 
was not thereby entitled to the copyhold.— 
RUMBOLL v. RUMBOLL (1761), 2 Eden, 15; 28 
EB. RB. 800. 

Annotations :—Refd. Dyer v. Dyer (1788), 2 Cox, Eq. Cas. 

92; Wilson v. Mount (1796), 3. Ves. 191. 

814. Where doctrine of advancement 
applies—Cestuis que vie children of grantee.|— 
Where a father having purchased in the names of 
his sons a copyhold estate, afterwards demised 
the estate by license obtained subsequently to 
the purchase :—Held: (1) the sons should take 
the estate successively, as an advancement; 
(2) to repel the presumption of advancement, 
evidence of the father’s intention must be con- 
temporaneous with the purchase.—MURLESS v. 
FRANKLIN (1818), 1 Swan. 18; 36 EH. R. 278, L. C. 
Annotations :—As to (1) Co Skeata v. Skeats (1842), 12 

L. J. Ch. 22. Aa to) d. Stock v. M’Avoy (1872) 

43 °L. 3. Ch. 980, Retd. Scawin v. Scawin (1841), 1 

(isaie 10 bd Rx, Bo 37 G e emriat Gosaln v. Gunga. 

persaud Gosain (1854), 6 Moo. Ind. App. 53. 

815. ——- ——- ——- -——-.]— A father purchased 
a cop ybold, & was admitted thereto to hold during 
the lives of his three children, A., B. & C. suc- 

vely. B., after the death of the father & A., 
got admitted, whereupon the plif., who claimed 


Sect. 4: 
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under the father’s will, instituted a suit to have B. 
declared a trustee for him. As an excuse for not 
proceeding at law, pltf. alleged a custom of the 
manor, by which the cestui que vie was entitled to 
be admitted ; this was disputed :—Held: (1) even 
assuming the custom, still, by the form of the grant, 
the father had made an advancement to his sons, 
who were therefore entitled beneficially, & not as 
trustees for their father; (2) the evidence to 
rebut the presumption of an advancement, in 
the case of a purchase by a father in the name of a 
child, ought to be distinct & contemporaneous.— 
JEANS v. COOKE (1857), 24 Beav. 513; 27 L. J. Ch. 
202; 30 L. T. O. S. 253; 4 Jur. N. 8.57; 6W.R. 
175; 53 E.R. 456. 

See, also, Nos. 795, 796, 797, 799, 800, ante, No. 
a post, &, generally, REAL PROPERTY & CHATTELS 

AL 


‘EAL, 

816. ———- Devisee—By custom.]|—-DokE d. NEPEAN 
v. GODDARD, No. 812, ante. 

See, now, Wills Act, 1887 (c. 26), s. 6. 

817. Effect of surrender by grantee—Surrenderee 
comes in under the lord.]—KERBY’s (ALIAS KIRK’s) 
CasE, No. 98, ante. 

818. Prior interest created by grantee not 
avoided.] — Although a surrender of a life estate 
to the owner of the fee is, as between the parties, 
an extinguishment of the estate surrendered, yet 
it may have continuance to uphold a prior interest 
derived under it. 

C. having a lease for three lives of a manor, where, 
by the custom, the copyholds were demisable by 
copy, made a lease for years by indenture of a 
copyhold tenement to deft.’s father, & afterwards 
the estate of C. was surrendered to the lord of the 
fee, who made a lease of the manor to the lessor 
of pltf.:—Held: inasmuch as the lease to deft.’s 
father, though not warranted by the custom, 
and though it suspended the copyhold tenure, was 
nevertheless good to pass an interest to him, the 
lessor of pltf. should not avoid the same during 
the continuance of one of the three lives in the 
lease to C., notwithstanding the surrender of that 
estate.—-DoE d. BEADON v. PYKE (1816), 5 M. & S. 
146; 105 BK. R. 1005. 

Londo: ‘ 

Discount Co. v. Drake (1859), er 0. BON S108 ie Ga 

v. Stratton (1859), 1 De G, F. & J. 33; Smalley v. Harding 

(Use), 44 L. T. 503 ; Wheaton v. Maple, [1893] 3 Ch. 48 ; 

ilkes v. Spooner, [1911] 2 K. B. 473. 

Right of renewal.]—Sce Sub-sect. 4, post. 

Reversionary estate pur autre vie.|—See Nos. 
899, 900, post. 





SuB-sEcT. 4.—RENEWAL. 


fond re Hongow iia tee om: ~——GRAFTON 
UKE) v. HoRTON A ro. Parl. ‘ ; 
1 E. R. 046, H. L. idea hala. 


Annotations :—Consd. Wharton v. K: 
don (1841), 1 


Walker v. Abing OL. J Gh. Bap! 8 ATS: 659; 
820. On fine certain.]—Plitf., as lord 
of the manor claimed possession of copyholds 
held by deft.’s father under a copy of three lives, 
which lives were all dropped. Deft. insisted, 
that by the custom of the manor the heir was 
entitled to have a new copy for three lives, & 80 
on for ever, paying to the lord a reasonable fine : 
Held: there did not appear any evidence to 
support this custom, & such a custom would be void. 
ere might be a custom in a manor fer the heir 
of such a copyholder to have a new copy, paying 
@ fine certain, but not upon payment of a reason- 
able fine; ori nally all copyholds were only 
estates at will but in favour of copyhold estates 
the law by length of time & by , 








Part I[X.—Estates 1n Lanp or CopyHotp AND CusToMARY TENURE. 


established their tenures & not put them under the 
will of the lord so long as they keep the custom of 
the manor, & therefore in the case of copyholders 
of inheritance, if the custom has not settled any 
certain fine, the law interposes & prevents the lord 
from taking more than two years’ value; but this 
is applicable only to copyne ts of inheritance, & 
copyholds grantable for lives only, if the fine is 
not certain, are like leases of freehold lands for 
lives & renewable only upon the best terms the 
party can make (LORD HARDWICKE, C.).— 
ABERGAVENNY (LORD) v. THomas (1739), 3 Anst. 
668, n.; West temp. Hard. 649; 145 EB. R. 1001, 


L.. C. 
Annotations :—Consd. Wharton v. King (1796), 3 Anst. 659. 
Refd. Walker v. Abingdon (1841), 10 L. J. Ch. 289. 
821. -I—WHARTON v. 
(1796), 3 Anst. 659; 145 EK. R. 998. 
—Consd. Walker v. Abingdon (184 1 ), 1 OL. J. Ch. 


KIna 











Annotations : 
289. Mentd. Fraser v. Mason (1883), 31 


822. -|—WALKER v. ABINGDON 
(Lorn) (1841), 10 L. J. Ch. 289; 5 Jur. 714, 1. C. 

Fines generally, see Part XI., Sect. 1, post. 

828. Who may renew—Committee of lunatic.|— 
The committee of the estate of a lunatic may take 
a renewal of a customary or copyhold estate held 
on lives.—Re Woop (A Lunatic) (1845), 4 
L. T. O. S. 490. 

Expenses of renewal—By whom borne.|—See 
Part XI., Sect. 1, sub-sect. 5, A., post. 
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Srcr. 4.—ESTATES FOR YEARS. 
SUB-SECT. 1.—CREATED By LORD. 


824. When authorised by custom — Custom 
authorising grant in fee—Authorises grant for 
years.|—-GRAVENOR v. Topp, No. 769, ante. 

825. ——— Custom authorising grant for life— 
Authorises grant for years.|—Norxis’s (LORD) 
Casr (1602), Noy, 106; 74 E. R. 1071. 

826. Effect of grant to several— May create 
pagers interests—By custom.]—ANoN., No. 783, 
ante. 

827. Effect of surrender to use of another— 
Surrender good—Use vold.]—PortTMan v. WILLIS 
(1595), Moore, K. B. 352; Cro. Eliz. 386; 72 
EK. It. 623. 

828. Devolution on death of tenant—Term vests 
in aa Be (EARL) v. ABNEY, No. 1052, 
post. 
829. Right of renewal-—-From seven years to 
seven years—Conventionary tenants of assession- 
able manors of Duchy of Cornwall—By special 
custom.]—-ROWE v. BRENTON, No. 266, ante. 


Sup-sEcr. 2.—ORBATED BY COPYHOLDERS. 
A. Validity. 
(a) In General. 

880. Apart from custom—& without licence— 
Void.|—Kunsy v. RicHARDSON (1599), Cro. Eliz. 
728; 78 B. R. 962. 

831. Lease for three a 
CRAMPORN v. FRESHWATER (1610), 1 Brownl. 133; 
128 EB. R. 712. 

832. Lease for a year—Vold.] — TURNER 
z eigenen ea nie it See Part XIX 

re ra as iforreiture. |-— ce *9 
Sect. 1, sub-sect. 2, B. (b), seb 

883. To try title—Good.}] —A it hear a may 
make a lease for years to try a title of land.— 
a v. BINGLEY (1653), Sty. 380; 82 E, R. 
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Lease under licence.|—See Part XIX., Sect. 1, 
sub-sect. 2, D., post. 

834. Lease by infant—Voidable—Not void.]— 
A lease made by an infant copyholder is not void 
but voidable, & acceptance of rent after full age 
bars the avoidance of it.--ASHFEILD v. ASHFEILD 
ae), W. Jo. 157; Lat. 199; Godb. 364; 82 


Annotations :—Expld. Baylis v. Dineley (1815), 3 
Co: Me tae Taperell (1892), 3 T. L. R. 241 


ota M. & 8. 477, 
King v. Dilliston (1690), 1 Show. 83. . 


Refd. 





835. Acceptance of rent by lessor when of 
age— Bars avoidance.|—~ASHFEILD v. ASHFEILD, 
No. 834, ante. 


(b) As between what Parties. 


836. Lease not warranted by custom — Good 
against all others—Except lord.|—DOWNINGHAMS 


Case, No. 1826, post. 

837. J—STREAT v. VIRRALL 
(1621), cited in Cro. Car. 304; 79 EH. R. 865. 
Annotation :-—Refd. Blunden v. Baugh (1633), Cro. Car 


838, —— |—A tenant of copyhold 
demised to A. from year to year, &, pending such 
demise, made a lease of the reversion for twelve 
hice to B., contrary to the custom of the manor, 

y which no tenant might demise without licence 
for more than threo years. In ejectment by B. 
against the yearly tenant whose term had expired 
it was:—Held: (1) deft. could not allege the 
invalidity of the twelve years’ lease, as though 
made contrary to custom it was good against all 
but the lord; (2) as between the parties to the 
lease & the lord the demise against custom was 
only a ground of forfeiture which the lord might 
waive.—Dor d. Roninson v. BOUSFIELD (1844), 
6Q. B. 492; 1 Car. & Kir. 558; 14L. J. Q. B. 
Fre 4%. T. O. S. 110; 8 Jur. 1121; 115 E.R. 

84. 

839. ——— & without licence—Good against all— 
Except lord.J—If a copyholder leases for years, 
without licence of the lord, or custom authorising 
such lease, the lessee has nevertheless a title against 
every one but the lord & may bring ejectment.— 
Dor d. TRESIDDER v. TRESIDDER (1841), 1 Q. B. 
416; 1 Gal. & Dav. 70; 10 L. J. Q. B. 160; & 
Jur. 931; 1138 KE. R. 1192. 

840. ——— Void against lord purchasing copy- 
hold—Though purchasing with notice of lease.|— 
A copyholder demised his copyhold to 8. for one 
year, & at the end thereof, from year to year, for 
13 years more, if the lord would grant licence, 
but so as not to create a forfeiture, & covenanted 
that the lessee should quietly enjoy during the 
above term. After the expiration of the first year, 
the copyhold was purchased, by the lord, & sur- 
pondered to a trustee for him, who immediately 

ave notice to quit to S., no licence to let having 
Ben obtained :—Held: (1) the trustee might main- 
tain an ejectment; (2) no action would lie on the 
covenant for quiet enjoyment, though the contenis 
of the lease were known to the lord before he 
completed his purchase.—-LUFFKIN v. Nunn (1805), 
1 Bos. & P. N. R. 168; 127 BH. R. 422; sub nom. 
DoE d. NUNN v. LUFKIN, 4 East, 221; 1 Smith, 
K. B. 90; sub nom. Lurxin v. Nunn, 11 Ves. 170. 

Lease under se nme forfeiture by 
lessor.]|—See No. 1916, post. 

See further, Part xi ., Sect. 1, sub-sect. 2, post. 

841. Custom avoiding lease for year—As against 
heir of copyholder dying during term-—Lease with- 
out licence—Reasonable.|—-Where there was 4 
custom in a manor that if a acd hegre granted a 
lease for a year without the lord’s licence & died 
within the term the lease should be void as against 


w 9 
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Sect. 4.— Estates for years: Sub-sect.2,A.(b), B. &C. 
Sect.5: Sub-sects.1,2 &3. Sect.6: Sub-sect.1.] 


rt Se a prt starts FOI Oe a 


the heir of the copyholder :—Held: (1) the custom 
was reasonable; (2) a copy older cannot grant 
such a lease by common law, but only by custom.— 
TURNER v. Hopars (1628), Hut. 101; Litt. 233; 


Het. 126; 123 E. R. 1130. 
Annolations :—Generally, Reid. Clarke v. Arden (1855), 


L. R. 781. entd. Wilkes v. Broadbent (1744), 1 
63; Taylor v. Horde (1757), 1 Burr. 60. 


B. Remedies of Lessee. 
842. Right to maintain ejectment—Lessee may 
maintain—On lease for one year.|—MELWICH vt. 


Lutsmr, No. 95, ante. 
On lease by unadmitted heir of 


copyholder—Without presentment that lessee is 
heir.|—RumNrY & EvVEs Cask, No. 1619, post. 


3 0. 
Wils. 











844, —— |—CoLE v. WALL & BURNELL 
(1591), Cro. Eliz. 224; 78 HE. R. 480. 

845. —_—— Lessee may not maintain.|—STEPHENS 
v. Exior (1596), Cro. Eliz. 484; 78 E. R. 735. 

846. ——— Lessee may maintain—On lease 
warranted by custom.]|—Spanrks’ Cask (1599), 


Cro. Eliz. 676; Moore, K. B. 569; 78 E. R. 913. 
ma :—Refd. Blunden », Baugh (1633), Cro. Car. 


847, —— -—— On lease not warranted by 
custom—Or by licence.}|—Prrrr’s CAsE (1623), 
Jenk. 820; 145 K. R. 2382. 

Annotation :~Refd. Ashfield & Ashfield’s Case (1626), Godb. 


848, —— ——_~ ——_- ——-.]—_ Dok _d. TRESIDDER 
v. TRESIDDER, No. 839, ante. 

849. Declaration in ejectment—-Must show 
special custom.]—-WELLS v. PARTRIDGE (1596), 
Oro. Eliz. 469; 78 E. R. 707. 

Annotation :—Mentd. City of London v. Vanacker (1698), 

1 Ld. Raym., 496. 

See, generally, LANDLORD & TENANT. 


C. Other Cases. 

850. Rent reserved by lease—May be granted to 
stranger.|—A., a copyholder by licence of the lord, 
leased his copyhold to S. for years, & afterwards 
granted the rent to another, & the lessee paid the 
rent to the grantee :—-Held: the grant was good, 
but was only a rent seck.—AusTIN & SmITH’s 
Cast (1588), 1 Leon, 315; 74 KE. 1. 287. 

851. Granted to stranger—Becomes rent 
seck,|—-AUsTIN & SmITH’s CASE, No. 850, ante. 

852. Lease by parol by remainderman — 
Surrender of estate by tenant for life—To use of 
remainderman-——Lease commences immediately.]— 
DovE v. WILLIOT (1589), Cro. Eliz. 160; 78 K. R. 


418. 
anncation :—Mentd. Neale tr. Mackenzie (1836), 1 M. & W. 


858. Covenant to repair by lessee——Benefit runs 
with reversion.]—If a copyholder in fee make a 
lease for years, warranted by the custom, in which 
the lessee covenants to repair during the term, 
® surrenderee of the assignee of the reversion may 
maintain an action on the covenant for non-repair 
against the original lessee, although he had assigned. 
the term before the reversion was surrendered to 
the plaintiff.—GLoveEr v. CoPE (1691), 4 Mod. Rep. 
80; Carth. 205; Comb. 185; Holt, K. B. 159; 
3 Lev. 326; 1 Salk. 185; 1 Show. 284; Skin. 
305; 87 EB. R. 274. 

Whitton ». Peacock (1834), 3 & K. 
Hart 340. 


My. 
d. Greenaway v. (1854), 14 C. 4 
Montd. Doe d. Wightwick v. Truby (1774), 2 Wm. Bl. 





854. ——— In agreement for lease contingent on 
lord’s licence—Occupation by lessee during . 21 
years—No lease granted or licence obtained— 
Lessee liable on covenant to repair.|——By an agree- 
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ment in writing pltf. agreed with deft., as soon as 
he should have obtained from the lord of the 
manor a sufficient licence for the purpose, to lease 
copyhold premises to deft. for 21 years, & deft. 
covenanted to pay rent & taxes & to keep the 
premises in repair. Deft. occupied the premises 
for the term, but no lease was ever granted or 
licence obtained :—Held: deft. was liable on the 
covenant to repair.—Pistorn v. CATER (1842), 
9M. & W. 315; 12 L. J. Ex. 120 ; 152 E. R. 134. 

Annotation :—Refd. Martin v. Smith (1874), 30 L. T. 268. 

855. Agreement for lease exceeding customary 
period—Covenant by copyholder to execute lease 
for customary period & to renew—Trustee under 
devise by copyholder not bound to covenant to 
renew.|—A copyholder agreed to demise a tene- 
ment within the manor for sixty-three years on a 
building lease, & as the custom did not. allow a 
lease for more than twenty-one years, the copy- 
holder agreed to execute a lease for twenty-one 
years, with a covenant, for himself, his heirs & 
assigns, to renew the lease for a further term of 
twenty-one years at the expiration of the first, 
& for a further term of twenty-one years at the 
expiration of the second term. The copyholder 
died before the lease was executed, having devised 
the premises to a trustee :—Held: the trustee, 
having no beneficial interest in the estate, was not 
bound in the lease for twenty-one years to enter 
into any covenant for the renewal of the lease at 
the expiration of that term.—WoORLEY v. FRAMPTON 
(1846), 5 Hare, 560; 161. J.Ch. 102; 81. T. 0.8. 
292; 10 Jur. 1092; 67 E. R. 1033. 

856. Receipt of rent—Prima facie evidence of 
title to reversion.|—In an action by the rever- 
sioners of a copyhold estate, for an injury to their 
reversion, pltfs. proved the payment to them of 
rent by the tenant; deft. proved the surrender 
to & admittance of third parties to the estate :— 
Held: (1) the payment of rent was sufficient 
prima facie evidence of the reversion being in 
plitis.; (2) the surrender did not cast the onus of 
proof upon pitfs. to show a reconveyance of the 
estate to them.—DAINTRY v. BROCKLEHURST 
(1848), 3 Exch. 207; 18 L. J. Ex. 57; 12 L. T.0.8. 
293; 154 EH. R. 818; subsequent proceedings 
(1849), 3 Exch. 691. 

857. Agreement for lease — Lessor to put 
premises in repair—Enforced—Where no evidence 
that lease would work forfeiture—Or that licence 
could not be obtained.)—Where there was an 
agreement to grant a lease of copyhold premises 
for twenty-one years, & to put the same in repair, 
there being no evidence that to grant such lease 
would work a forfeiture, or that a licence of the 
lord could not be obtained :—Held: the agree- 
ment must be specifically performed. 

Though the ct. will not ordinarily decree 
specific cere ie of an agreement to repair, 
it is the habit of the ct. to decree specific perform- 
ance of agreements involving the execution of 
leases, or other instruments containing covenants 
to repair.— Paxton v. NEWTON (1854), 2 Sm. & G. 

| att ; 65 EB. R. 470. 
ee, 





SuB-sECT. 1.—-PARTITION GENERALLY. 

See, now, Copyhold Act, 1894 (c. 46),'s. 87. 
858. Equity has no jurisdiction to decree.)— 
HORNCASTLE v. CHARLESWORTH (1840), 11 Sim. 
315; 10 L. J. Ch. 85; 4 Jur. 1179; 59 BE. R. 


Annotation :—Retd. Bolton v. Ward (1845), 4 Hare, 530. 


| ' Sect. 5.—ESTATES IN CO-OWNERSHIP. 


Part [X.—Estates in Lanp oF CopyHoLD AND CusToMARY TENURE. 


859. Copyholds held with freeholds— 
Copyholds allotted in entirety.|—D1LLON v. COPPIN 
(1833), 6 Beav. 217, n.; 3 L. J. Ch. 201; 49 E. R. 
809; subsequent proceedings (1839), 4 My. & Cr. 
647, L. CO. 

See, also, No. 865, post. 

860. Apart from Copyhold Act, 1841 
(c. 35), s. 85.;—JopEe v. MorRsHEAD (1843), 6 
Beav. 213; 12 


.J.Ch. 190; 49 E. R. 807. 

Annotations :—Refd. Bolton v. Ward (1845), 4 Hare, 530; 

Davies v. Davies (1850), 3 De G. & Sm. 698. 

See, also, No. 863, post. 

861. Commission unnecessary.] — BowLEs vv. 
Rump (1861), 9 W. R. 370. 

See, also, No. 865, post. 

See, generally, PARTITION. 








SUB-SECT. 2.—TENANCY IN COMMON. 
= Sce, generally, REAL PROPERTY & CHATTEES 

EAL. 

862. Creation—-By surrender of joint tenants— 
To others—Licence of lord unnecessary. ]}— Although 
copyholders holding in joint. tenancy, cannot 
compel the lord to make partition between them 
they may, by surrenders to other persons, turn 
their joint tenancy into a tenancy in common 
without consent of the lord :—Semble: the lord 
would be compelled to accept such surrenders.— 
Ex p. Ler, LEE v. SovutHwoop (1827), 5 
1. J. O. S. K. B. 290. 

863. Partition—Equity has no jurisdiction to 
etre anes v. Fawoet (1757), Dick. 299; 
21 E.R. 284. 

See, now, Copyhold Act, 1894 (c. 46), 5s. 87 & 
Sub-sect. 1, arte. 

864. —-— What operates as—Not agreement to 
divide—Between tenants in common in tail.]— 
OAKLEY v. SMItH, No. 756, ante. 

865. Commission unnecessary — Copyholds 
held with freeholds.|—-Frechold & copyhold estates 
were devised as to one undivided third part to 
two grandsons of testator as heirs in common & as 
to the remainder upon other trusts. After 
testator’s death, one of the heirs in common 
assigned his share by way of mtge. After the 
latter’s death, his devisee became entitled to a 
portion of the remainder of the estates. In a suit 
for partition against the mtgees. & the other 
parties entitled to the estates:—Held: the 





estates ought to be divided & partitioned, proposals © 


for a partition to be laid before the judge for his 
approval, but a commission was unnecessary in 
view of the less expensive & more improved 
modern practice of the ct.—CLARKE v. CLAYTON 
(1860), 2 Giff. 333; 3.1L. T. 176; 6 Jur. N.S. 1238 ; 
66 E. R. 139. 

Annotation :-—Folld. Bowles v. Rump (1861), 9 W. R. 370. 

See, also, Nos. 859, 861, ante. 

866. Coparcener — May bring ejectment — In 
respect of his share on demise.|—Ror d. RAPER v. 
LONSDALE (1810), 12 East, 39; 104 Io. R. 16. 
Annotation Ret 


Fines payable on admission of tenants in com- 
No. 1078, post. 


SuB-sEctT. 3.—JoInT TENANCY. 
med, generally, REAL PROPERTY & CHATTELS 
EAL 


Conversion into tenancy in common.]—See No. 
62, ante. 


d. Doe d. Campbell v. Hamilton (1849), . 
estates in freebench.]—Sce No. 933, | 
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867. Severance —- By surrender by one joint 
tenant—Though not presented before death of 
tenant.|—PorTER v. Portmr (1605), Cro. Jac. 
100 3 719 E. R. 86. 

Annotation :—Consd. Payne v. Barker (1662), O. Bridg. 18. 

868. ——— By release of one joint tenant to 
another—Without surrender & admittance.]|—WasE 
v. PRErTY (1621), Win. 3; 124 E. R. 3. 
Annotationa :—Refd. Howard v. Gwynn Aneel): 65 J. P. 

327. Mentd. Harrison v. Belsey (1680), T. Raym. 413. 

869. Not by common law conveyance of 
one joint tenant.|—-A. devised his frechold & copy- 
holds lands after a surrender to B., C. & D. & their 
assigns, until EH. & YF. attain their several 
respective ages of twenty-one years, in trust 
that they should receive the rents & profits for 
the maintenance of E. & F. until they should 
attain their ages of twenty-one; & then devised 
both freehold & copyhold to HK. & F. for life with- 
out impeachment of waste; & from & after their 
deceases for the use & behoof of their heirs as 
tenants in common & not as joint tenants. A. 
died, & E. attained the age of twenty-one, & by 
lease & release conveyed to R. & her heirs the 
moiety of his lands, farms, tenements, ctc. — 
Held: (1) kK. & F. were joint tenants for life with 
several inheritances in common, for an estate in 
jointure could not sink into a fee of a different 
nature; (2) the common law conveyance did 
not sever the jointure of the copyhold as it would 
have done if the same had been made by a joint 
tenant of a trust only, because no surrender could 
in such case be made.—RoageErs v. Downs (1742), 
9 Mod. Rep. 292; 88 E. R. 460; sub nom. TRopp 
v. Downs, 2 Atk. 804; 26 E.R. 586. 

870.—— By dormant surrender.] —GALE v. 
GALE, No. 889, post. 

871. ——— Agreement to divide — Enforceable 
in equity—Before Copyhold Act, 1841 (c. 35).J]-—A. 
& B., joint tenants of certain copyhold lands of 
inheritance, by an agreement in writing made 
before the Copyhold Act, 1841 (c. 85), agreed to a 
specific division of the lands between them, & 
each party during their joint lives had the exclusive 
possession and enjoyment of the share allotted 
to him by agreement. 8B. afterwards died intestate. 
On bill, by his heirs against A. :—Held: the ct. 
could decree specific performance of the agree- 
ment, even although it had no jurisdiction before 
the stat. to decree a partition of copyhold lands.- 





| Bouton v. WARD (1845), 4 Hare, 530; 14 L. J. Ch. 


361; 51. T. O. S. 284; 9 Jur. 591; 67 E. R. 758. 

See, also, Nos. 858-860, ante, & see, now, Copyhold 
Act, 1894 (c. 46), s. 87. 

872. Surrender by wife to use of husband’s 
will—Inoperative.|—EDWARDS v. CHAMPION, No. 
737, ante. 

Fines payable on admission of joint tenants.|— 
See Part XI., Sect. 1, sub-sect. 2, B. (a), post. 

Admissions of joint tenants.|—See Part XVIII, 
Sect. 2, sub-sect. 2, B., post. 





Sect. 6.—ESTATES IN 
1.—VESTED 
873. Nature of estate—Remainderman takes as 


' purchaser.|—A copyholder in fce simple sur- 
! rendered to the lord to the use of his wife & after- 


wards to the use of their right heirs. The lord 
granted by copy to the wife for her life remainder 
to the right heirs of the husband. according to the 
surrender :—Held: the heirs took as purchasers 
& it was a remainder, because by the surrender the 


| entire estate of the fee ae paased to the lord.— 
| ANON. (16572), Ben. & D. 98 ; 


128 E. R. 804. 
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Sect, 6.—Estates in remainder: Sub-secis. 1 & 2. 
Sect. 7.) 


874. Creation of estate—- Remainder in tail — 
May be created after life estate.|—STANTON v. 
BARNz#S, No. 724, ante. 

875. May be limited to a child en ventre 
s& mere.|—-SIMPSON’s OASE, No. 1594, post. 

876. May be limited on contingent fee.|—A 
remainder may be limited on a fee in a surrender 
of a copyhold. <A surrender in fuluro is good.— 
BENTLEY v. DELAMOR (1679), 1 Freem. K. B. 267 ; 
89 BH. R. 192. 

877. Time at which attaches— Attaches on 
death of tenant for life—Remainder divestible on 
contingency.|—A surrender of a copyhold was 
made to the use of the surrenderor for life & after 
to the use of J. his youngest son & the heirs of his 
body if he attain the age of 18 years, & if he die 
before he attain that age without issue male then 
to his right heirs :—Held: this was a remainder 
which attached immediately upon the death of the 
tenant for life-——STocKER v. EDWARDS (1684), 
7 Show. 398; 89 Ki. R. 1005. 


nnotation : fd. Doe d. Tremewen v. Pormewan (1840), 
8 Per. & Dav. 303. 


878. —— Though prior life interests still 
subsisting.|—-A. devised copyhold lands to his 
son 8. & his wife & H. & his wife, or the survivor 
of them, for their lives; & after the decease of all 
of them to the male heir at law of him, testator, 
his heirs & assigns for ever; he then bequeathed 
legacies to three other sons & afterwards died 
leaving five sons & one daughter, three by his first, 
wife & three by the second :—Held: the fee 
vested at testator’s death in the person who was 
then his male _heir-at-law, & did not remain 
contingent until tho determination of the life 
estates.—Dor d. PmKINGTON v. Sprarr (1833), 
5 B. & Ad. 731; 2 Nev. & M. K. B. 524; 3 
L. J. K. B. 58; 110 B. R. 960. 

Annotation :—Moentd. Re Frith, Hindson v. Wood (1901), 

85 L. T. 455. 

879. —— Entry by remainderman not 
ala ae d. PARKER wv. THomAS, No. 1820, 
post. 

880. Remainderman may surrender — In life- 
time of tenant for life—If no custom to contrary.]— 
If tenant for life be of a copyhold, the remainder 
over in fee to another, he in the remainder may 
surrender his estate if there be no custom to the 
contrary ; for the estate of the tenant for life & 
him in the remainder are but one estate, & the 
admittance of the particular tenant is the admit- 
tance also of him in the remainder.—Butimn & 
IIGHTFOOT’s Cask (1590), 3 Leon. 239; 4 Leon. 
9; 74 18. R. 658. 

881. ——— To tenant for life for his Hfe—-With 
remainders over.]—WaADE v. BAcHE (1668), 1 
Sid. 860; 1 Saund. 149; 82 E. R. 1156. 


Annotations :--—Refd. Fisher v. Wigg (1699), 1 Ld. Raym. 
622; Smith d. Dormer v, Parkhouse (1741), 7 Mod. Hep. 














882. Effect of wrongful surrender by tenant 
for life—& creation of new remainders—Remainder- 
man’s estate not barred—Time runs from surrender 
as against tenant for life only.|—A., a copyholder 
for life, remainder to B., surrendered his own & 
B.’s estate, over which he had no control, & by 
which he let in B.’s remainder, & took a new copy 
for the lives of himself, C., & B., successively, 
& on A.’s death, after 20 years had run against. B., 
B. entered on the possession then vacant :-—Held : 
as against C., who had no possession & no title, 
B. might defend his legal title, coupled with 
possession, in ejectment, however 20 years adverse 
possession by A. might have barred B.’s possessory 


CopYHOLDs. 
| right, as against him, or might have disabled B. 
if 


he had continued out of possession from recover- 
ing in ejectment.—Don d. BURROUGH v. RHADE 
(1807), 8 East, 353; 103 E. R. 378. 


Annotations :—Retd. Phillips v. Ball (1859), 6 O. B. N. 8. 
‘iL. Mentd. Doe d. Cater v. Barnard ds sag, 13 Q. B. 


888. Recovery suffered by tenant for life & 
remainderman—To uses void as against purchaser— 
Recovery not avoided—vVests fee in surrenderors 
by way of resulting use.|—A., tenant for life of a 
copyhold, & B. his daughter, who had five children 
living, being tenant in tail in remainder, joined 
in recovery in 1778, & in alleged pursuance of his 
marriage articles A. surrendered to the use of 
himself for life, remainder to the use of B. for life, 
remainder to the right heirs of the survivor: 
A. & B. within two or three weeks of the surrender 
conveyed the fee to a bond fide purchaser. The 
contingent remainder terminated in favour of B. 
in 1802, & in 1835 she died. B.’s son thereupon 
brought ejectment against the purchaser, who 
becn in possession since 1778, on the ground that a 
contingent remainder having been created, it 
could not pass by the surrender of 1778 :—Held: 
(1) as no contract with A. oybeare on the face of 
the transaction, & the settlement was not made 
with a view to the interests of B.’s children, 
the ct. would not infer that a contract actually 
existed that A. should join in the recovery, on the 
consideration of having a contingent remainder 
in the fee limited to himself, & therefore the uses 
were void under the Voluntary Conveyances Act, 
1584 -5 (c. 4) against a bond fide purchaser ; (2) as 
the surrender passed L.’s life estate, the claim to 
the fee did not accrue till her death, in 1835; 
(3) an heir on whom a contingent remainder in a 
copyhold has devolved may bring ejectment 
before admittance; (4) the recovery itself was 
not void, but operated to give the tenant for life 
& tenant in remainder the fee by way of resulting 
use.—DoE d. BAVERSTOCK v. ROLFE (1838), 8 
Ad. & El. 650; 3 Nev. & P. K. B. 648; 1 Will. 
Woll. & H. 466; 71. J. Q. B. 251; 112 E. R. 985. 

tons :—Generally, Mentd. Davonport v. Bishop 

(1843), 2 Y. & C. Ch. Cas. 451; Tarleton v. Liddell (1861), 

Q. B. 390; Ford v. Stuart (1852), 15 Beav. 493; Scott 
t. Scott (1854), 23 L. T. O. S. 27. 

884. Estates wrongfully granted by widow— 
Confirmation of life estate by helr—Amounts to 
confirmation of remainder.|—-On the death of the 
tenant for life of a manor, the manor devolved upon 
his son as tenant in tail. The widow of the tenant 
for life entered & granted copyholds to tenants, 
including a grant to A. for life, remainder to B. 
The son brought ejectment against the widow, but 
confirmed the estates granted to tenants, including 
a confirmation to A. :—Held: this was a confirma- 
tion of the remainder to B., who, on A.’s death, was 
entitled to be admitted.—Lipriar v. NEVILE 
(1635), Nels. 32; 21 E. R. 782. 


SUB-SEOT. 2.—-CONTINGENT ESTATES. 

885. Must be supported by particular estate — 
Lord’s estate insufficient.|—A copyhold estate was 
surrendered to the use of A.’s wife, & one D. for 
life with remainder to the right heirs of the body of 
A. & his wife, & the wife & D. were admitted in fee. 
D. surrendered his moiety to the use of A., whereby 
he severed his joint tenancy with A.’s wife. <A. 
purported to alienate the whole to P., so that P. 
held one moiety during the life of A.’s wife, the 
other during that of D. On the death of A.’s 
wife P.’s interest in her moiety determined. But 
the heirs of the body of A. & his wife could not 
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enter since A. could have no heir during his life :— 
Held: the limitation was bad.— LANE v. PANNELL 
(1617), 1 Roll. Rep. 488; 81 EB. R. 591. 
Annotations :—. - Bybus v. Mitford (1674), Freem. EK. B. 

869; Penhay v. Hurrell (1698), Freem. Ch 235; 

eogmorton - Robinzon v. ateey ot): Wilm. 354; 

Hicks v. Sallitt (1854), 3 De G. G. 782. Mentd. 
Hahergham v. Vincent (1793), 4 Bro. O. ©. 883. 

886. Lord’s estate sufficient./—A tenant 
for life of a copyhold, with a contingent remainder 
to his first son in tail, took a conveyance of the 
reversion in fee of the copyhold, before the birth 
of the son :—Held: the contingent remainder was 
not destroyed, the freehold being in the lord.— 
MILDMAY v. HUNGERFORD (1691), 2 Vern. 248; 
23 E.R. 757. 

887. |—A. by will gave certain 
interests in his copyhold estates, & in default of 
the persons to whom given, gave the same to 
trustees to such uses as he should declare by deed, 
& by deed poll he declared further uses :—Held: 
the devise was supported by the freehold in the 
lord & passed the ultimate use of the copyhold.— 
HABERGHAM v. VINCENT (1793), 4 Bro. C. C. 358; 
5 Term Rep. 92; 2 Ves. 204; 29 E. R. 931. 
Annotations :—Reld. Briggs v. Penny (1849), 3 De G. & Sm. 

5625; Hicks v. Sallitt (1853), 23 L. J. Ch. 571. Mentd. 
Buckeridge v. Ingram if 795), 2 Vea. 625; Rose v. Cunyng- 
hame (1806), 12 Ves. 29; Swift v. Nash (1837), 1 Jur. 557 











Stubbs v. on (1838), 3 My. & Cr. 507; Ferraris v 
Hertford (1843), 3 Curt. 468; Morrice v. Morrice (eas 
2N of Cases, 199 mzee v. Monck (1862 


8 Jur, N. 8. 1159 ¢ Sing v. Leallo (1804) 4 New Rep. 17; 

Foundling Hospital v. Crane, [1911] 2 K. B. 367 ; Warwick 

v. Warwick (1918), 34 T. L. R. 475. 

888. -|---Testator devised copyholds 
held pur autre vie to W. for life, with divers con- 
tingent remainders over, with an ultimate re- 
mainder to the right heirs of testator. There 
being no limitation to support contingent 
remainders, W., who was also heir-at-law of 
testator, executed a release by which he granted 
& released the copyholds to B. to the intent that 
they should be discharged from the limitations 
declared by testator, & re-settled the estates :— 
Held; the contingent remainders were supported 
by the estate in the lord of the manor, & were not 
destroyed.— PICKERSGILL v. GREY (1862), 80 Beav. 
352; 31 L. J. Ch. 394; 56 L. T. 706; 8 Jur. N.S. 
632; 10 W. R. 207; 54 E.R. 925. 

889. ——— Estate of dormant surrenderee suffi- 
clent.|—-A dormant surrender of a copyhold, 
that is a surrender to A. on condition to perform 
the will of the surrenderor, will vest an estate in 
the dormant surrenderee sufficient to support the 
contingent remainders of the surrenderor’s will 
without the interposition of trustees for the 
purpose. 

A dormant surrender operates as a severance 
of a joint tenancy, though it is revocable during 
the lifetime of the surrenderor.—-GALE v. GALE 
(1789), 2 Cox, Eq. Cas. 186; 80 E. R. 63. 
Aeon :—Consd. Edwards v. Champion (1847), 11 Jur. 


890. Estate of contingent remainderman—Can- 
not surrender.|—Dor d. BLACKSELI v. TOMKINS, 
No. 1569, post. 

891. Has descendible interest.|——RIDER v. 
Woop, No. 1341, post. 

892. On estate vesting—May bring eject- 
ment—Before admittance.|—Dor d. BAVERSTOCK 
v. Roure, No. 888, ante. 














Sror. 7.—-ESTATES IN REVERSION. 
393. May be ted for lives—-By custom.|/— 
GRELEEVES v. Pops (1612), Toth. 51; 21 E.R. 120 
See, also, Nos. 898, 899, 900, post. 
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894. May be granted by lord—Though manor 
leased—Unless custom to the contrary.|—Davizs 
v. FoRTESCUE, No. 651, anie. 

895. When estate attaches—On death of life 
tenant—Admittance not necessary.|—Where the 
lord of a manor, by copy of court roll, granted A. 
the reversion of certain premises then in his tenure, 
to hold to B. for his life, immediately after the 
death of A. :—Held: B. might, on the death of A., 
maintain an ejectment, although he had never 
been admitted, he having acquired a perfect 
legal title by the grant, without admittance.— 
Roe d. CosH v. LOVELESS (1819), 2 B. & Ald. 453; 
106 E. R. 431. 


Annotation :-—Refd. Doe d. Leach v. Whitaker (1833), 
5 B. & Ad. 409. 


896. Proof of title—By grant.]—-In pleading title 
to the reversion of a copyhold, it is sufficient to 
show a grant of the reversion.—LODGE v. Frye 
(1604), Cro. Jac. 52; 79 H.R. 44. 

897. Receipt of rent prim& facie evidence— 
Onus of proof not shifted to reversioner—By 
defendant proving surrender to third parties.|— 
DAINTRY v. BROCKLEHURST, No. 856, ante. 

898. Estate of reversioner—Reversion granted 
for lives—Surrender by husband of life tenant 
to first taker—Gives ultimate taker no right of 
entry during life of tenant.]—-A woman copy- 
holder for life married & the reversion of the copy- 
hold was granted to A., B. & C. successively accord- 
ing to the custom. The husband surrendered to 
A. who was admitted & died. B. also died. C. 
asked to be admitted :—Held: C. had no right to 
entry as the wife might claim after her husband’s 
death.—RoswE.Lu’s CASE (1567), 3 Dyer, 264 a; 
73 E. R. 585. 
Annotation :—Refd. King v. Lorde (1630), Cro. Car. 204. 

s99. ——- ———_ In _ grantee—Not cestuis que 
vie.—A grant had been made by copy of ct. roll 
of a reversionary estate to A. for the lives of B. & 
C. during the life of either of them longest living 
successively, according to the custom. In con- 
sideration of the fine paid by A. the lord had 
suffered the first: in succession of the cestuis que 
vie to enter as tenant on the death of A. :—Held: 
(1) A. would take the legal estate in reversion & 
not the cestuis que vie, there being no custom to 
enable them to take; (2) the widow of B. could 
not claim freebench according to the custom, B. 
not having died seised of the legal estate.— 
Rieut d. WELLS (DEAN & CHAPTER) v. BAWDEN 
(1803), 3 East, 260; 102 E. R. 597. 


Annotations :—As to (1) Distd. Doe _d. Nepean v. Goddard 

TIF Bs SoS, a tee ruse Poawn 
. ner » menta. ° ° 

; ; Sinith v. Widlake (1877), 26 W. R. 





24 Beav. 5 
08) 10 East, 158; § 


900. —— —— To sons of purchaser in suc- 
cession—In trust for purchaser—No presumption of 
advancement.]—W. H., being tenant for life of 
copyhold houses & lands, was, according to the 
custom, entitled, upon certain payments to the 
lord, to obtain a grant in-reversion. These he 
made, & the copyholds were granted “ to hold the 
same unto C. H. & D. H., the two sons of the 
said W. H., in trust for the said W. H. as sole 
purchaser thereof, for the term of their lives, 
severally & successively, according to the custom 
of the said manor, in reversion of the life of the 
said W. H.”’ . H. afterwards devised these 
copyholds to pltf., whom he appointed also his 
exor., upon various trusts, the ultimate trust 
being in favour of his son D. H. Soon after the 
death of W. H. the other son, O. H. procured 
admission as tenant of the copyholds for his life :— 
Held: the sons were constituted mere trustees 
for their father—Kzxzats v. HiWER (1864), 11 
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Sect. 7.—Esiates in reversion. 
Sub-sect. 1.] 


L. T. 200; 10 Jur. N. S. 1040; 13 W. R. 34, 

, also, No. 893, ante. 

‘ Grant taken in name of third party— 
Third party may by custom take beneficially— 
Unless trust mentioned on manor rolls.]—-Where 
the custom of a manor was that if a tenant for 
life of a copyhold obtains a grant in reversion, in 
the name of a third person, such person is entitled 
beneficially, unless a trust is mentioned on the 
rolis of the manor :—Held: (1) the custom was 
reasonable; (2) the persons named in the rever- 
sionary grants of the copyholds were not trustees, 
but beneficially entitled.—Epwarps v. FIDEL 
(1818), 3 Madd. 237; 56 E. R. 496. 


Annotations :—As to (1) Refd. Lowis v. Lane (1834), 2 My. & 
nae: As to (2) d. Jeans v. Cooke (1857), 24 Beav. 


902, May be validly assigned — Though 
prior estate void.|—The rector & lord of the 
manor of B. by one grant demised for three lives, 
at one aggregate holding, & at one undivided rent, 
three ancient tenements originally held of the 
manor under distinct grants & at distinct rents. 
He afterwards disposed of the reversion in fee 
under the provisions of Land Tax Redemption 
Act, 1802 (c. 116) :—Held: that, though the grant 
for lives might be void unless sanctioned by a 
special custom in the manor, yet the purchaser 
of the reversion had a good title, the sale being 
approved of by the land tax comrs.——Dogr d. 
STRICKLAND v. WOODWARD (1847), 1 Exch. 273; 
17 L. J. Bx. 1; 154 BE. R. 115. 

903. —— May be avoided—On death of lord 
before reversion falls into possession—By special 
custom.]—The manor of M. was appendant to a 
rectory, & by the custom the tenements might be 
granted for lives in possession & in reversion ; 
one of the customs was that if one had taken a 
reversion, & the lord died that granted the sane, 
& the reversion being out of possession, the next 
lord might lawfully sct again:—Held: (1) the 
meaning of the custom was, that where a reversion 
happened not to have come into possession at the 
time of the death of the lord granting it, the 
succeeding lord might treat the reversion as a 
nullity & lease again; (2) such custom was not 
unreasonable.—R. v. VENN (1875), L. R. 10 Q. B. 
310; 441.3. Q. B. 158; 23 W. R. 909. 

904. When estate attaches—On death of tenant 
for life.|—Dor d. Fosrrr v. Scott, No. 808, ante. 

905. Possibility of reverter on determination of 
conditional fee-—Descendible—Devisable under Wills 
Act, 1887 (c. 26), s. 3.|—A settlor appointed copy- 
hold lands, held of a manor in which there was no 
custom to entail, to his son in tail, thus creating 
& conditional fee at common law, with a possi- 
bility of reverter to the settlor in case the son had 
no issue to inherit the lands, or on failure of such 
issue, if neither he nor his issue had alienated 
them, which possibility of reverter took effect 
after the settlor’s death, on the death of the son 
without having had issue. 

Held : the possibility of reverter was descendible, 
& devisable as a right of entry for condition 
broken within the meaning of Wills Act, 1837 
(c. 26), 8. 3.—- PEMBERTON v. BARNES, [1899] 1 Ch. 
544; 68 L. J. Ch. 192; 80 L. T. 181; 47 W. R. 444. 

See, generally, WILLS. 


Secis. 











Sect. 8.—ESTATE BY CURTESY. 
See, generally, REAL Property & CHATTELS 


8 & 9: | 
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906. Exists by custom a A aa CasE 
(1582), 4 Co. Rep. 22 b; 76 EH. R. 919. 

GFT oc aetna” GRONDETD, GPR “eB BRR 

Monti. Buchanan ©. Harrison (1861), 31 L. J. Oh. 74. 

907, ——-.}— PaULTER v, CORNHILL 
Cro. Eliz. 361; 78 E. R. 609. 

908. When husband entitled—Wife’s admittance 
not necessary.]|——H. took a wife upon whom & 
copyhold descended which was part of a manor 
in which there was a custom that if a woman 
seised of a copyhold had a husband & they had 
issue, & the wife died, the husband should have 
the land for life as tenant. H. _entered before 
admittance claiming in right of his wife; before 
admittance the wife died. Semble: H. was 
entitled by the custom.—EWweErR d. HEYDON v. 
ASTWIKE (1589), 1 And. 192; 123 EB. R. 425; 
sub nom. EVER v. ASTON, Moore, K. B. 271. 
Annotations :—Oonsd. D Hamilton v. Clift (1840), 


oe d. 
Ad. & El. 566. Mentd. Eastcourt v. Weeks (1697), 
1 Salk. 186. 
J—A 


909. copyhold having de- 
scended to a wife as heir at law, who died before 
admittance, having first borne a child to her 
husband, which diced an infant :—Held: (1) the 
husband was entitled to hold for his life, in the 
nature of a tenant by the curtesy of England, 
according to the custom of the manor; though 
the only evidence of such custom on the rolls was 
three instances of husbands admitted as tenants 
by the curtesy, according to the custom, whose 
respective wives had been admitted during their 
lives; the title of a wife claiming as heir by 
descent being complete without admittance by 
the general law of copyhold, & the title of a tenant 
by the curtesy being also by operation of law ; 
(2) having good title to the possession as tenant by 
the curtesy, his possession of the copyhold after 
his wife’s death would be referred to that & not 
to any adverse title—Dor d. MILNER  ». 
BRIGHTWEN (1809), 10 East, 583; 103 EF. R. 897. 
Annotations :—<As to (1) Consd. Doo d. Hamilton v. Clift 

t8t0) 2 Ad. & El. 566, As to (2) Refd. Clarance v. 


(1834), 2 Cr. & M. 495; Thomas v. Thomas 
(1855), 2K. & J. 79. 


910. Wife only entitled to terminable use— 
Unless custom to the contrary.]|—A. surrendered 
copyhold to the intent that the lord should grant 
it to him for life, with remainder to his wife till 
his son’s full age, with remainder over; & died 
before execution :—-Held: the wife marrying 
again & dying before the son’s age, her hushand & 
not her administrator should have the rest of the 
term, unless a special custom be to the contrary.— 
ILAUCHET’s CasE (1566), 2 Dyer, 251 a; 73 E.R. 554. 


Annotations :-—Refd. Anon. (1584), 4 Co. Rep. 24 a. Mentd. 
Re Bellamy, Kider v. Pearson (1883), 25 Ch. D. 620. 


911. ——— Not where tenement vests in wife after 
marriage.|—In an action of trespass deft. alleged 
a custom of the manor that if any man married 
any customary tenant of the manor & had issue, 
& survived his wife, he should be tenant by the 
courtesy, & pleaded that he had married one A., 
to whom during the coverture a customary tene- 
ment descended :—Held: the husband was not 
tenant by the curtesy, for the wife was not a 
customary tenant at the time of the marriage.— 
SAVAGF’s CasE (1587), 2 Leon. 109; 74 BE. R. 399. 
Annotations :-—Distd. Clements v. Scudamore (1703), 1 


(1594), 











P; Wms 63. Doe d. Norfolk v. Sanders 1eR te 
3 Doug. K. B. 303. Refd. Mallinson vt. Siddie (1870), 
39 L, J. Ch. 426. 


SEct. 9.--DOWER OR FREEBENCH. 
SuB-sEcr. 1.—IN GENERAL. 
912. Special custom necessary.|—(1) A wife is 
not dowable without a special custom. 
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(2) The wife of a copyholder entitled to dower 
may recover the value in damages in the ct. 
baron although they excecd forty shillings. 

(3) But debt will not lie in the King’s Bench on 
such judgment, the remedy being in the manor 
court or in Chancery.—SHAW v. THOMPSON (1595), 
4 Co. Rep. 30 b; Cro. Eliz. 426; 76 BE. R. 957... 


Annotation :-—As to (2) Refd. Farley v. Bonham (1861), 
2 John. & H. 177. 


913. Who entitled—Widow de facto—Though 
marriage within prohibited degrees.]—-A copyholder 
for life in a manor where there was a custom that a 
wife should hold durante viduilate married within 
the prohibited degrees & had issue. The husband 
died & the wife prayed to be admitted to the 
copyhold, the lord refused, the wife entered, & 
the lord ousted her, she re-entered, & leased for a 
year. There was evidence of what the ct. admitted 
was a good custom that an exor. or inistrator 
should have a year in the land of a copyholder 
against a wife claiming durante viduitate. In an 
action for ejectment:—Held: the wife was 
entitled. RENNINGTON v. COLE (1618), Noy, 29; 
74 Ki. R. 999g. ; 

Annotation :—Refd. Hinton v. Hinton (1755), 2 Ves. Sen. 


914. —— Widow of tenant dying seised—Though 
custom for tenant to nominate successor—Where 
no such nomination made.|— DEVENISH v. BAINES, 
No. 979, post. 

915. Widow of tenant in tail—Though no 
special custom—Custom extending only to tenant 
in fee..—Dorz d. NorFoLtK (DUKE) v. SANDERS 
(1783), 3 Doug. K. B. 308; 99 EE. R. 666. 

916. Out of what estates—Not trust estates.|— 
A copyhold was granted to A. in trust for B., A. 
died leaving a widow, who by the custom of the 
manor was entitled to her widow’s estate :—Held: 
she should not have her widow’s estate any more 
than the wife of a trustee should have dower.— 
ioe v. PoPE (1681), Freem. Ch. 71; 22 E. R. 

917. -|—-(1) A widow shall not have 
freebench of trust estate in a copyhold. 

(2) The entry of the widow as guardian to the 
son does not prevent his having such a seisin as 
to convey title to his customary heir.—ForpDEn v. 
WADE (1794), 4 Bro. C. C. 520; 29 KE. R. 1020, 


Annotations :—As to (1) Refd. Smith v. Adams . 

De G. M. & G. 712. Generally, Mentd. Hicks v. Sallitt 

(1854), 3 De G. M. & G. 782. 

918. Customary freeholds.|—-The 
father of pltf.’s husband bought customary freehold 
lands, which were conveyed to him & D. & the 
heirs of the father, who diced, after devising the 
lands to his son in tail, who died,—D. surviving. 
Pitf. laid the custom for the whole, as her free- 
bench :—Held: this was a demand of customary 
dower out of the trust of a frechold estate, & was 
bad.—Gopwin v. WINSMORE (1742), 2 Atk. 525; 
26 HE. R. 716, L. C. 

Annotations :—Reid. Smith vr. Adams (1854), 5 De G. M. & G. 
712. Mentd. Burgoss v. Wheate (1759), 1 Kden, 177. 
919. Not land to which husband becomes 

entitled by copy—If granted again by him by copy.] 

—-Pltf.’s father, being seised in tail male of manors 

& lands, & in possession of great part thereof, 

intermarried with deft., pltf.’s mother, & died 

intestate. Plitf., as eldest son & heir in tail 
brought a bill to set aside the assignment of dower 
for partiality, upon a suggestion that part of the 
estate was copy old & not liable thereto :—Held : 

If the husband became entitled to the copyhold 

estates by copy of court roll, & granted them out 

again by copy of ct. roll, his wife was not entitled 
to dower; (2) if he became entitled otherwise 
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than by copy of ct. roll, & did not grant them out 
again by copy of ct. roll, she was entitled to dower 
out of those estates—SNEYD v. SNEYD (17388), 
1] Atk. 442; 26 BE. R. 282. 

920. ——— Land to which husband becomes 
entitled otherwise than by copy—Not granted again 
by him by copy.|—-SNEyYD v. Snreyp, No. 919, ante. 

921. ——— Estates devised by tenant—If devise 
invalid by custom of manor.]—Where there was a 
custom in a manor for a tenant to surrender to a 
trustee who acknowledged that he held as trustee 
of the will, & a devise was made to R. in accordance 
with the custom :—Held: (1) the legal & equitable 
estates having merged in R. could not be devised 
by him according to the custom of tke manor ; 
(2) his widow was entitled to freebench.—NICHOL- 
SON v. NICHOLSON (1830), Taml. 319; 48 E. R. 
127. 

922. Not estate in remainder.j|—(1) The 
admittance to copyholds has reference back to the 
surrender, so that, where copyholds were sur- 
rendered to A.. who died hefore admittance, the 
admittance of A.’s heir had reference back to the 

of the surrender, & supplied in A. such a 
seisin as to entitle his widow to freebench. 

(2) A widow is not entitled to freebench out of a 
moiety of copyholds, to which her husband was 
seised in remainder subject to an existing life- 
estate.—-SmitH v. ADAMS (1854), 5 De G. M. & G. 
712; 2 Eq. Rep. 1001; 24 1. J. Ch. 258; 23 
L. T. O. S. 8325; 18 Jur. 968; 2 W. R. 608; 43 
EK. R. 1047, lL. JJ. 


Annotation :—As to (2) Consd. Farley v. Bonham (1861), 
2 John. & H. 177. 


Estate for years.|—Sec No. 956, post. 

923. li lands held during coverture— 
Custom of manor of Cheltenham.]——-1 Car. 1, c. 1, 
which settled the customs of the manor of C. 
enacted, that the wives of the copyholders which 
shall join in any grant or surrender with their 
husbands, of any of the customary messuages or 
lands, being first. examined in ct. according to the 
custom there, shall be barred afterwards to claim 
any right, title, or estate whatsoever, of or in those 
lands so surrendered as aforesaid :—Held: pltf., 
widow of a copyholder, was entitled to dower out 
of customary lands, of which her husband was 








| tenant during the coverture, but of which he did 


not dic tenant; such lands having been aliened 
during the coverture by the husband alone, without 
the wife having been examined in ct., or having 
joined in the surrender thereof.—RIDDELL v. 
JENNER (1833), 10 Bing. 29; 8 Moo. & S. 673; 
2L. J.C. P. 248; 131 EB. R. 815. 

Beir cia ir! zy coum Doe d. Riddell v. Gwinnell (1841), 


924. .|—By 1 Car. 1, c. 1, & 
private Act which settled the customs of the 
manor of C., it was enacted that the widow of 4 
copyholder is entitled to dower out of all the 
customary lands of which her husband was seised 
during the coverture, unless having been separately 
examined she joined with her husband in any 
grant thereof :—Held: (1) the wife’s right included 
dower out of customary lands of which the hus- 
band had been seised during the coverture but of 
which he was not seised at his death; (2) it was 
no objection to the wife’s title that the death of 
the husband had not been presented for several 

ears after his death it not appearing there had 
er unreasonable delay.—DoE d. RIDDELL Ut. 
GwWINNELL (1841), 1 Q. B. 682; 1 Gal. & Dav. 
180; 10 L. J. Q. B. 212; 6 Jur. 235; 113 E. R. 


1292. 
Annclation = Genera, Mentd. Williams v. Thomas, [1909] 
1 Ch. 713. 


925. Husband must die seised.J—Iicur d. 
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Sect. 9.—Dower or freebench: Sub-sects. 1,2 & 3.] 


ae (DEAN & CHAPTER) v. BAWDEN, No. 899, 
a é. 

926. Husband need not have been admitted— 
Heir cannot defeat estate.|—The heir of the sur- 
renderee who dies before ittance cannot avoid 
the freebench or customary dower of the widow 
because he died before admittance.—VAUGHAN d. 
rT taal v. ATKINS (1771), 5 Burr. 2764; 98 E. R. 


Annotations :—Consd. Doo d. Hamilton ». Clift (1840), 12 

Ad. & El. 566; Smith v. Adams (1854), 18 Beav. 499 
Refd. Doe d. Bennington v. Hall (1812), 16 Kast, 208 
Doe d. Winder v. Lawes (1837), 2 Nev. & P. K. B. 195 


R 54), 23 L. T. 0. 8. 326; Rider ». 
Wood (1855), 3 Eq. Rep. 1064. Mentd. Re Hudson, 
Cassels v. Hudson, [1908] 1 Ch. 655. 

927. If heir subsequently admitted.|— 
SMITH ». ADAMS, No. 922, ante. 

Right to admittance as guardians of Infant tenant.] 
—~See No. 965, post. 

928. Recovery—In court baron—Though exceed- 
ae forty shillings.|-SHAw v. THOMPSON, No. 912, 
ante. 





928. ——— Judgment of manor court—Enforce- 
able in manor court or Chancery only.|—Suaw v. 
THOMPSON, No. 912, ante. 


SuUB-SECT. 2.—NATURE AND EXTENT. 


930. Estate durante viduitate—-Lord entitled to 
emblements—On re-marriage—Unless lands leased.) 
—-If a feme copyholder, durante viduitate, sows the 
land, & before severance re-marries, the lord of 
the manor shall have the crop; but not if it is in 
the hands of her lessee—OLAND v. Burpwick 
(1596), Cro. Eliz. 460*; Gouldsb. 189; Moore, 
K. B. 804; 78 EB. R. 7143; sub nom. OLAND’S 
Casn, 5 Co. Rep. 116 a. 


Annotations :—Consd. Davis v. Eyton (1830), 4 Moo. & P. 
820. Refd. Wicks v. Jordan (1614), 2 Bulst. 213. Mentd. 
Dunsdale v. Isles (1673), 3 Keb. 166; R. v. Baden (1694), 
rr ied Parl. Cas. 72; Marsden v. Sambell (1880), 43 L. T. 


931. -|—If a widow who is to 
enjoy copyholds, durante viduitate, sows the land 
& afterwards takes a husband, she shall lose the 
corn, & the lord shall have it (per Cur.).—WIcKS 
v. JORDAN (1614), 2 Bulst. 213; 80 E. R. 1076. 

9382. -——_ May be postponed for a year—By 
custom.|—RENNINGTON v. CoLE, No. 913, ante. 

933. ——— May be concurrent—lIf first estate 
not exhaustive.|—Where by custom a copyholder’s 
wife was to have a moiety as survivor & if any 
lease were made, she was to have a moiety of the 
rent, after the wife was seised of a moicty the heir 
of the husband died :—Held: the wife of the heir 
took a moiety of his moiety.—BaKER v. BERISFORD 
(1662), 1 Keb. 356; 2 Sid.9; 83 E. R. 992. 


Arnage fa, Oya tanin r gn Benes Uat) 
i : . Va v. Browne ; . 
828; Curtis v. Vernon (1790), 8 Term Rep. 587. 


934. Estate for life—In all husband’s land—By 
custom—Custom must be strictly proved.]-—A 
custom that a wife shall have all her husband’s 
copyhold lands in fee as her freebench for life 
in preference to his children, is good, but it must 
be found eri Hoa it is pleaded.— BoRasTON v. 
Hay (1595), Oro. Eliz. 415; 78 BE. R. 657. 

935. Estate dum casta—Incontinence of widow 
—Subsequent admittance of widow’s tenant binding 
on lord—Though without notice of widow’s incon- 
tinence.|—-Where there was a copyhold custom 
that a woman should have a frecbench, guamdiu se 
bene gesrerit, & live chastely, & she was incontinent, 
of which the lord had not notice, & the lord ad- 
mitted her tenant :—Held: it should bind the 
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lord, although he had not notice of the incontin- 
enc oe WHEELER'S Case (1605), 4 Leon. 240; 
741. R. 846. 

936. —— Proof of custom—By evidence of 
other admittance - orp broken.|—Dor d. 
ASKEW v. ASKEW, No. , ante. 

. 987. Dower in’ one third—Confers no right to 
bring ejectment—Unitil assigned in lord’s court— 
Except by custom.]—The widow of a copyholder 
entitled to dower cannot bring ejectmen for a 
third part until dower be assigned in the manor 
ct., unless there is a custom to have a third part.— 
CHAPMAN v. SHARPE (1682), 2 Show. 184; 89 E. R. 


879. 

938. Not subject to husband’s debts.)—Srykr 
v. Hyatt (1855), 20 Beav. 621; 25 L. T. O. 8. 20; 
1 Jur. N. 8. 315; 3 W. R. 204; 52 H.R. 743. 
Annotation :—Apprvd. Jones v. Jones (1858), 4 K. & J. 361. 


Sun-sgor. 3.—Loss oF RIGHT. 

Sec, generally, ReAL Property & CHATTELS 

939. Attainder of husband—Defeats widow’s 
estate—Apart from special custom.|—Where the 
husband of a tenant of a copyhold for life, in a 
manor in which the custom was that the wife shall 
have her widow’s estate, was attainted of felony, 
& executed :—Held: the wife was not entitled 
without a special custom.— ALLEN v. BRACH (1622), 
Win. 27; 124 EB. R. 23. 

940. Forfeiture by husband—Defeats widow’s 
estate.|—EASTCOURT v. WEEKS, No. 1829, post. 

941. Lease by husband—Defeats widow’s estate 
—Apart from custom.|—If a copyholder make a 
lease for years, his widow except there be a custom 
to the contrary. is thereby defeated of her free- 
bench during the term.—-I"ARELEY’s CASE (1604), 
Cro. Jac. 36; 79 EH. R. 30. 

942, —— ——.]—(1) A husband cannot 
defeat his wife’s claim to freebench by a devise, 
as the devise cannot take effect until his death, 
when the freebench will attach. 

(2) Should a husband grant a lease for years b 
special custom his widow shall have her freebenc 
notwithstanding such lease she receiving the rent 
thereof._-Hinu v. Hitn (1611), Co. Ent. 123; 
2 Watkins’s Copyholds, 63. 

Annotation :—Generally, Mentd. Sacheverel v. Frogate 

(1671), 1 Vent. 148, 161. 

943. ——.]—-Eastcourt v. WEEKS, No. 
1829, post. 

944 














° .|—A lease for years by a copy- 
holder with the licence of the lord, where the widow 
by custom would be entitled to her freebench if 
the copyholder had died seised, defeats the widow 
of her freebench.—Sanisnury d. CookE v. HURD 
(1776), 2 Cowp. 481; 98 E. R. 1198. 

See, also, No. 933, ante. 

045. Sale by husband—Copyholder for life— 
For his estate & estate of widow—Widow not 
bound.|—A copyholder for life, where by the 
custom of the manor there was a widow's estate, 
agreed to sell the land during his life & the widow- 
hood of any wife he might leave :—dHeld:; this 
agreement did not bind the widow.—MUSGRAVE ¥. 
DasHWwoop (1688), 2 Vern. 45; 1 Eq. Cas. Abr. 


120, pl. 11; 23 KE. R. 639; subsequent proceedinge, 
2 Vern. 63. 


Annotation :-—Dbtd. Hinton v. Hinton (1755), Amb, 277. 
046. ——- To son for value—Death of tenant 
before surrender—Widow’s estate defeated.}—A 
copyholder contracted for valuable consideration 
to sell to his son, & died before actual surrender :— 
Held: the son entitled to compel the widow to 
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surrender freebench.—HINTON v. Hinton (1755), 
2 Ves. Sen. 631 ; Amb. 277; 28 E. R. 402, L. C 


Annotations :—Folld. Brown v. Raindle (1796), 3 Ves. 258, 
Mentd. Mecking v. Meeking, [1917] 1 Ch. 77. 


See, also, Nos. 928, 924, ante. 

947, Bale by husband’s assignees in bankruptcy 
—Defeats widow’s estate—Though husband dies 
before admittance of purchaser.]—In the sale of 
copyhold lands by comrs. of bkpts. :—Held: 
(1) the estate was in the bargainee before ad- 
mittance, & the owner was no copyholder after 
the bargain & sale inrolled; (2) the bkpt. dying 
between the sale & the admittance, his wife lost 
the advantage of a custom, that the wives of 
copyholders dying tenants of the manor should be 
endowed.— PARKER v..BLEEKE (1640), Cro. Car. 
568; 70 BE. R. 1088, 
Annotation :—Generally, Refd. Smith v. Adams (1854), 

5 De G. M. & G. 712. 

948. Surrender by husband—Admittance of 
surrenderee after death of husband—Widow’s 
estate defeated—-Though wife enter before admit- 
tance of ear eneeree.| copyholder of a manor 
within which was the custom of freebench sur- 
rendered his estate, & died, his wife entered & 
afterwards the surrender was presented & the 
surrenderee admitted :—Hceid: (1) the admittance 
related to the surrender & the surrenderee’s title 
began from thence; (2) the admittance of the 
surrenderee defeated the wife’s estate.—BENSON v. 
Scot (1693), Skin. 406; Carth. 275; Comb. 233; 
Holt, K. B. 160; 1 Salk. 185; 3 Lev. 385; 4 
ae Rep. 251; 12 Mod. Rep. 49; 90 HK. R. 


Annotations :—-As to (1) Folld. Roo d. Noden v. Griffiths 
(1766), 4 Burr. 1952. Consd. Smith v. Adams (1854), 18 
Beav. 49. . Hinton v. Hinton (1755), 2 Ves. Sen. 
631; Doe d. Tofield v. Tofield (1809), 11 Kast, 246; Doo 
». Hall (1812), 16 Kast, 208. Generally, Mentd. Burgaine 

v. Spurling (1681), Cro. Car. 273. 


949. ——— Defeats widow’s estate.|—-HAsTCOURT 
v. WEEKS, No. 1829, post. 

950. Devise by husband—In lieu of dower— 
Defeats widow’s estate.)—DLacy v. ANDERSON, 
No. 1540, post. 

951. Widow’s estate not defeated.]—ITiLL 
v. Lin, No. 942, ante. 

— Invalid by custom of manor.!—See No. 921, 


952. Upon trust for sale—Annuity granted 
to widow pending sale—Widow put to election.|— 
Testator possessed of copyhold estates subject to 
freebench devised his estates to trustees, upon 
trusts to pay his widow an annuity for her life; 
& subject thereto to hold on certain trusts, one of 
which was to sell the cstate on the happening of 
certain events :—Held: the widow was bound to 
elect between the annuity & her freebench.— 
GRAYSON v. DEAKIN (1849), 3 De G. & Sm. 298; 
18 L. J. Ch. 114; 12 L. T. O. S. 445; 13 Jur. 
145; 64 EB. R. 487. 


Annotation :—Moentd. Warburton v. 
2 Eq. Rep. 414. 


See, also, No. 955, post. 


953. —— Annuity granted to widow out of 
proceeds — Widow’s estate defeated.] — Testator 
gave all his estate to trustees upon trust to sell & 
invest the proceeds & out of the income to pay an 
annuity to his widow, & subject thereto upon 
certain trusts. Testator, who had married r 
the Dower Act came into operation, died entitled 
to copyholds which had not been surrendered to 
the uses of his will:—Held: the widow was 
deprived of any right to freebench by virtue of 
Wills Act, 1837 (c. 12), s. 8.—LacEY v. HILL, 
LENEY v. Hin (1875), L. R. 19 Eq. 346; 44 
lL. J. Oh. 215; 821. T. 48; 23 W. R. 286. 
Annotations :—Keld. Re Thomas, Thomas v. Howell (1886), 








Warburton (1854), 





75 


34 Oh. D. . ls ’ 
Soe g aes: Mentd. Wolmershausen v. Gullick (1893) 

954. —_—_ ——- Special custom that dower barred 
only by voluntary surrender—Widow’s estate not 
defeated.J—Copyhold land, purchased by the 
husband, was surrendered to the use of him & his 
assigns for life, &, after his decease, to the use of 
such person, for such estate, & upon such trust 
as he by surrender or by will should surrender or 
devise & in default of such surrender or devise, 
& so far as the same, if incomplete, should not 
extend, to the use of the husband, his heirs & 
assigns for ever. The husband was admitted in 
fee, & by will devised the land to a trustce on trust 
for sale. By the custom of the manor the title 
of the wife could only be destroyed by her voluntary 
surrender :—Held: she was entitled to her cus- 
tomary dower.—POWDRELL v. JONES (1854), 2 
Sm. & G. 407; 3 Eq. Rep. 63; 24 L. J. Ch. 123; 
24 L. T. O. S. 88; 18 Jur. 1111; 3 W. R. 32; 
65 E. R. 457. 


Annotation :—Mentd. Farley v. Bonham (1861), 2 John. & H. 


955. ——- Subject to annuity to widow—Specified 
to be in satisfaction of dower—-Widow put to elec- 
tion.]|—Testator gave annuities to his widow 
charged on land part of which was copyhold. He 
declared that such annuities were in satisfaction 
of all dower & thirds at the common law or other- 
wise which she would or might have been entitled 
to in default of his will:—-Jeld: the widow was 
put to her election between the annuities & her 

reebench out of the copyhold.—-Norrney v. 
Parmer (1854), 2 Drew. 93; 61 EB. R. 654; sub 
nom. NOTLEY v. PALMER, 2 W. Rt. 208. 

See, also, No. 952, ante. 

956. Alteration of copyholder’s estate--Copy~ 
holder taking lease for years—Defeats widow’s 
estate.|—A custom that the wife of a copyholder 
for life should have an estate during her widow- 
hood was defeated where the copyholder took a 
lease for years & so determined the life estate.— 
DuawortH v. RADFORD (1640), W. Jo. 462; 
82 EK. R. 243. 

957. Act of husband for valuable consideration— 
Defeats widow’s estate.|—Wheroe a copyholder 
has power to bar the widow’s free-bench by 
surrender, any act by him for valuable considera- 
tion will bar her estate.—BROWN v. RAINDLE 
(1796), 3 Ves. 256; 30 i. R. 998. scans 

— 7 dv. Lambirth (1841), . 83 
arte Hewett, pete Ty aneit, {1894} 1 Ch. 362. 

958. Not defeated by destruction of manor.j-—— 
WALDog v. BERTLET, No. 1983, post. 

959. Not lost by delay—In presenting death of 
husband.]—Dor d. RippDEL. v. GWINNELL, No. 924, 
ante. 

960. Surrender by wife—To purchaser from 
husband’s assignees in bankruptcy—-Bars widow's 
right.|—A surrender was made by the wife of a 
copyholder with his consent, to the use of a 
purchaser from the assignees of the husband, 
who had become bankrupt. At the timo of such 
surrender, the purchase not having been com- 
pleted, the purchaser had not any legal estate in 
the premises :—Held: the wife’s right of free- 
bench, if any such existed by special custom, was 
barred.—WoopD v. ery: (1841), 1 Ph. 8; 
5 Jur. 741; 41 H.R. 534, L. ©. 

961. Provision for jointure—Defeats widow’s 
estate.|—S. was seised of copyholds held of 
manor in which a custom of freebench existed. 
In considcration of marriage he ‘covenanted to 
settle part so as to provide for jointure for the 
wife in lieu of her customary estate. S. died 
without performing the articles :—Held; the 
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Sect. 9.—Dower or freebench: Sub-sect. 3. 
10 & 11: Sub-sects. 1 & 2.] 


jointure excluded freebench.—JORDAN v. SAVAGE 
(1782), 2 Eq. Cas, Abr. 101, pl. 8; 22 E. R. 87, L. O. 
Annotations :— 


Sects. 


igi ; Pe ag hamabire he Drury 17ehy 
6n, ° entd. CK v. ynscom ’ 

1 Atk. 392. 

962. -|—Where there was a covenant 








by deed before marriage to settle on the wife, if 
she survived the husband, part of his real estate 
for her jointure, & in full recompense of all dower 
or third which she could claim out of any lands 
of which he was or should be during the coverture 
seised of freehold or inheritance :—Held: she 
was thereby barred from claiming as her free bench 
copyhold purchased afterward.—WALKER  v. 
aa (1747), 1 Ves. Sen. 54; 27 E. BR. 887, 


Annotation :—Consd, Thompson v. Watts (1862), 2 John. & 


963. —— Only as to copyholds comprised 
in settlement.]—A marriage settlement in order to 
make some provision for the intended wife in case 
she should survive her husband, settled some of 
the husband’s copyholds upon himself with 
remainder to the wife for life:—Held: she was 
not thereby barred of her freebench in other copy- 
holds of which the husband died seised.— WILLIS 
v. WILLIS (1865), 34 Beav. 8340; 5 New Rep. 439; 
34 L. J. Ch. 313; 183 W. R. 5383; 55 EK. R. 666. 

aoe of annuity.,—See Nos. 952, 953, 955, 
ante, 





Sect. 10.—GUARDIANSHIP. 


964. Who entitled to be appointed—In case of 
infant—Depends on custom.|—The proper person 
to be the guardian of an infant under 14 years of 
age who is entitled to copyhold lands depends upon 
the custom of the manor.—EGLETON’s CASE (1599), 
2 Roll. Abr. 40. 

. Mother—Where no _ special 
custom.]—(1) The mother of an infant copyholder 
under 14, was held to be guardian by law of the 
copyhold, there being no custom of the manor for 
appointing a guardian, & therefore entitled to 
reside irremovably on the estate. 

(2) A grant of parcel of the waste of the manor 
to hold to B. & his heirs by way of increase to his 
she bon try by such services as the copyhold was 
subject to, for which B. paid a fine, was held not 
to enure as copyhold, there being no custom to 
warrant such grant.—R. v. WILBY (INHABITANTS) 
(1814),2 M. & 8S. 504; 105 E. R. 469. 

966. ——— In case of idiot—Where estate of 
copyholds only—Lord of manor.]—If an idiot has 
not any goods or chattels, or lands, except copyhold 
lands held of a common person, the King shall 
not have the custody, but the lord of whom the 
copyhold is holden ; but if he has any other, then 
the copyhold land also.—RoGrEr’s Case (1570), 
3 Dyer, 302 b,n; 73 E. R. 680. 

967. ——— Where other estate than copy- 
hold—General guardian is guardian as to copyhold 
also.|——RoGER’s CAsE, No. 966, ante. 

968. ——— In case of deaf mute—Lord of manor— 
Not ee a copyholder be mutus et surdus 
the lord shall have the custody, not the King.— 
eter a v. SKINNER (1602), Cro. Jac. 105; 79 

969. Who entitled to appoint—Lord of manor— 
By custom.|—P., copyholder in fee of the manor of 
8. by copy of ct.-roll, died. The steward committed 
the wardship of the land & body of P.’s son & 
heir, to 8S. :—Held: by the usage an interest was 











CopyHOLDs. 


in the lord of the manor to commit the Wardeblp 
to another.—Sowrrer v. GoopBopy (1591), 
Dyer, 302 b,n; 73 E. R. 680. 

970. ———_ ———- ———- Custom overrides right of 
guardian in socage.|—-Where deft. sets forth a 
custom for the lord of a manor to appoint a guardian 
to the custody of the lands of any of his infant 
tenants, & avowed taking cattle damage feasant :— 
Held: it could not be pleaded that pltf. was 
guardian in socage.—WaADE v. BakER & COLE 
(1696), 1 Ld. Raym. 130; 91 E. R. 984. 


Annotations :-—Consd. R. v. Oakley (1808), 10 Kast, 491. 
Refd. R. v. Sutton (1835), 3 Ad. & El. 597. 


take away customary right.|—(1) The lord of & 
manor has no power by the common law or without 
a particular custom to grant the guardianship of 
an infant copyholder in his manor. 

(2) A copyholder is not within the above Act 
as regards disposal of the custody of his infants, 
but the custody shall be to the lord or others 
according to the custom of the manor as to the 
copyhold lands.—CLENCH v. CUDMORE (1694), 
3 Lev. 395; 2 Lut. 1181; 83 E. R. 748. 


Annotation :—Generally, Mentd. Hole v. Finch (1769), 2 
Wils. 393. 


972. -Not apart from custom. |]—CLENCH 
vy. CupMor#, No. 971, ante. 

973. Rights of infant—Entitled to relief against 
forfeiture—For waste by guardian—Though claimed 
after many years.|——Lirron’s Casn, No. 1945, 
post. 

974. ——— Seisin of guardian—Is seisin of heir — 
To convey title to customary heir.]—A copyholder 
in fee had issue a daughter & a son by two ventres ; 
the lord committed the custody of the land & of 
the son to the mother, who took the profits, & the 
son died before any admittance :—-Held: heir 
collateral was entitled because the mother’s pos- 
session served for the son.—ANON. (1571), Cary, 8 ; 
21 EH. R. 3. 

Annotation :—Refd. Anon. (1571), 3 Dyer, 291 b. 

975. ——_ ——- ———- ——_..]—_ForprEr v. WADE, 
No. 917, ante. 

See, generally, INFANTS. 

















Sect. 11.—TRUST ESTATES. 
SURB-SECT. 1.—CREATION. 

976. Creation of trusts—By surrender—To use 
of husband & wife after marriage—Creates trust 
for surrenderor until marriage.|—HAMOND v. 
Hicks, No. 1008, post. 

977. By custom.|—There may be an 
immemorial custom in a manor to surrender lands 
in trust.—SNook v. Marrock (1836), 5 Ad. & EI. 
239; 2 Har. & W. 188; 6 Nev. & M. K. B 788; 
5L. J. K. B. 206; 111 E.R. 1156. 

Annotations :-—Refd. Thorpe v. Plowden (1848), 2 Exch. 387. 
Mentd. King v. Simmonds (1845), 7 Q. B. 289; Garrard 
ve. Tuck Marg 8 C. B. 231; Withers v, Parker (1859), 
tone & N. 810; Burnaby pv. Earle (1874), L. R. 9 Q. B. 

~ In estates for lives.]—See Nos. 788, 790, 791, 

792, 794, ante. 

In reversionary estate.|—See Nos. 900, 901, 








ante. 

978. May be given to charitable use.J—A copy- 
hold may be charged or given to a charitable use.— 
ge etree (1599), Toth. 30; Duke, 30; 21 

979. May be created by parol.]|—By the custom 
of the manor of Yetminster Prima, every copyhold 
tenant may nominate his successor, & such 
nominee shall enjoy the lands after him for life 
& the person who nominates may except any part 


Part [X.—Esrates in Lann or CopyHotp anp Customary TENURE. 


of the lands to any other person, yet the nomince 
continues tenant to the lord for the whole, but the 
person to whom any part is excepted shall enjoy 
that part during his life; & if any tenant dies 
seised, leaving a wife, & makes no nomination, 
the wife shall have the tenement during her life, 
else it goes to the lord. 

S. being a copyholder of the manor, & intend- 
ing to leave the greatest part of his copyhold to 
pltf., & the rest to his wife, was advising with some 
of the copyholders whether to nominate pltf. his 
successor, with exception of such part to his wife 
as he intended for her; but the wife being present, 
pretended it might be prejudicial to her, as to the 
part intended her, & if he would nominate her 
his successor, she would take care pltf. should 
have such part of the land as was intended him ; 
thereupon S. nominated her successor, & died. 
She refused to let pltf. enjoy the lands intended 
him :—Held: (1) by the custom of the manor an 
estate might be created by parol without writing ; 
(2) a trust of such parol estate might likewise be 
raised without writing.—DEVENISH v. BAINES 
(1689), Prec. Ch. 35 2 Eq. Cas. Abr. 43, pl. 4; 
24 KB. R. 2. 4 

980. ~—— Surrender to  stranger—Stranger 
trustee for heir-at-law.]—A copyholder surrendered 
to one H. & his heirs, & declared to him by parol, 
that his wife should have the copyhold, if she 
survived him. He afterwards made a will, in which 
he took no notice of the copyhold; & both he & 
his wife died :—Held: li. being a stranger he was 
but a trustee for the heir-at-law.—CHEW v. CHEW 
(1691), Nels. 190; 21 E. R. 823. 

981. Heir-at-law of testator—Taking admittance 
on trustee under will renouncing—Takes subject 
to trusts of will.|—(1) P. being entitled to two 
copyholds, surrendered one to the use of his will, 
& bequeathed both copyholds to his trustees & 
exors., in trust for his grandson. The trustees 
& exors. renounced probate, & were not admitted. 
The son of P. was afterwards admitted to the 
copyholds, & he surrendered, for a valuable 
consideration, to one H., who surrendered to the 
father of deft., by whom the copyholds were 
bequeathed to defts. :—Held: as to the copyhold 
which P. surrendered to the use of his will, that 
plitf., his grandson, was entitled, though thirteen 
years had elapsed from the time he became adult, 
& deft. was a trustee for & must surrender to him, 
& an account was directed of timber cut, & of the 
rents & profits for the last six years. 

(2) A purchaser is affected with. notice of the 
contents of the ct. rolls as far back as a search is 
necessary for the security of the title (Sin JOHN 
LEAcH, V. O.).—PEARCE v. NEWLYN (1818), 3 
Madd. 186; 56 E. R. 479. 

982. ——- Covenant to surrender to uses of 
marriage settlement—Followed by marriage— 
Trustee of settlement entitled to vesting order with- 
out surrender or admittance—Though customary 
heir admitted on death of settlor.]—By a marriage 
settlement, the husband & wife covenanted with 
the trustee to surrender certain copyholds, to 
which the wife was entitled, to the uses of the 
settlement. The marriage was solemnised, but 
the wife died without ria tua aaey the copy- 
holds. Upon her death the copyholds became 
vested in the youngest child of the marriage, as 
her custo heir. A petitien was presented by 
the eldest child, who was of age, & the other 
children of the marriage, infants, by their father 
& next friend, & the trustee of the settlement, 
asking for an order vesting, without any surrender 
or admittance, the copyholds in the trustee of the 


settlement, upon the trusts of the settlement; for | 
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all the estate of the customary heir :—Held: 
the case being one of an executed contract, the 
court had power to make the order asked for.— 
Re BRADLEY’s SETTLED EstaTE (1885), 54 L. T. 
43; 34 W. R. 148. 


SUB-sEcT. 2.—NATURE OF TRUSTEE’s IESTATR. 


988. Trustee under trust to transfer to bene- 
ficlary on majority—Takes estate determinable on 
named event—Actual transfer unnecessary.|— 
A person possessed of copyhold property, after 
surrendering it to the use of his will, made a will, 
in which he gave all his lands to trustees for the 
use of his son to be transferred to him as soon as 
he should attain 21 years of age, & one of the 
trustees was admitted. After the death of that 
trustee & after the infant became of age, & died, 
his heir brought an action of ejectment :—Held: 
the trustees took only an estate determinable on 
the son attaining the age of 21 years, & no actual 
transfer was necessary to pass the estate to the 
heir-at-law of the first proprietor.—Dor d. PLAYER 
v. NICHOLLS (1823), 1 B. & C. 336; 2 Dow. & Ry. 
kK. B. 480; 1 L. J. 0. S. K. B. 124; 107 E.R. 1265. 
Annotations :—Mentd. Doc d. Shelley v. Edlin (1836), 4 

Ad. & El. 582; Doe d. Cadogan v. Ewart (1838), 7 Ad. & 

El. 636; Doe d. Davies ». Davies (1841), 10 L. J. Q. B. 

169; Blagrave v. Bilagrave (1849), 4 Exch. 550; 

v. Bunbury (1854), 18 Boav. 190. 

See, alao, No. 986, post. 

984. Trustee under trust for sale at death of 
tenant for life—Death of remainderman before 
tenant for life—Resulting trust for heirs of testator 
or remainderman.|—'Testator gave a copyhold 
estate to trustees for his wife, until the leases 
to which it was subject expired, & directed that 
then it should be sold, & the proceeds be invested 
for the benefit of his children; but if his wife 
should die before the leases expired, that it should 
be sold, & the proceeds disposed of as hefore. The 
wife survived the children, but died before the 
leases expired :—Held: the surviving trustee, who 
claimed the estate for his own benefit, must 
surrender it to the administrator of the children, 
but without prejudice to the rights of the cus- 
tomary heirs of either the testator or the children, 
if any such heirs were in existence.—-BURTON v. 
Lonsort. (1827), 2 Sim. 24; 57 I. R. 699. 

985. Trustees under trusts to several & their 
heirs & the heirs of the survivor—Take estate in 
fee.|-— Where there was a devise of copyhold & 
other estates, unto N., Hf. & H.. their heirs, exors., 
administrators, & assigns, & to the heirs, exors., 
administrators, & assigns of the survivor upon 
trust for M. for life, & after her decease, upon trust 
for A., B. & C., & their lawful issue respectively, 
in tail general, with benefit of survivorship to & 
amongst their issue respectively, as tenants in 
common, & after the death of A., B. & C., or either 
of them, to apply the rents & profits of the trust 
estates, towards maintenance of children during 
minority :—Held: the trustees took an estate in 
fee in the copyholds.—CuRsHAM v. NEWLAND 
(1835), 2 Bing. N. C. 58; 1 Hodg. 272; 2 Scott, 
105; 132 &. R. 23; subsequent proceedings (1838), 
4M. & W. 101; (1839), 2 Beav. 1465. 

986. Trustee under trust for named benefi- 
claries—Followed by devise to heirs of beneficiaries 
dying without issue—Takes estate determinable 
on death of beneficiaries without issue.]—-Testator 
by his will desired his debts to be paid, & then 
devised all his residuary copyhold estates to trustees 
& the survivors & survivor of them & the heirs of 
such survivor upon trust to pay the rents to his 
wife & two daughters in eq shares for their 
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Sect, 11.—Truat estates: Sub-sects. 2,3, 4 & 5.] 
respective lives, with survivorship amongst them, 
&, after their deaths, upon certain trusts for the 
issue of his said daughters, & in the event of the 
deaths of both daughters without issue he devised 
his copyhold estates to the right heirs of the 
survivor of his daughters for ever. The trustees 
were also appointed exors. of the will to the uses 
of which, testator having in his lifetime surrendered 
to such uses, they were after his death duly 
admitted as tenants. Both daughters survived 
the wife of testator, & died without having been 
married :—Held: (1) there was a charge of debts 
created upon the residuary copyholds by the will ; 
(2) the charge, coupled with the legal estate 
devised to the trustees, vested the legal estate in 
fee simple in the trustees, & made all the estates 
limited after the devise to them equitable estates. 
Semble: had there not been a charge of debts, 
the fee simple in the trustees would have 
determined on the death of the survivor of the 
tenants for life for whose benefit alone they would 
have been trustces.—OREATON v. CREATON (1856), 
3 Sm. & G. 386; 261. J. Ch. 266; 28 L. T. 0.8. 
sae? 2 Jur. N. S. 1223; 5 W. R. 1283; 65 BE. R. 


Annotations :—As to (2) Apld. Marshall v. Gingoll (1882), 

21 Ch. D. 790. Generally, Refd. Re Brooke, Brooke v. 
Brooke, [1894] 1 Ch. 43. \rentd. Spence v. Spence (1862) 
12 iC. BN, 8.199; Re Lashmar, Moody v Penfold, (1891 } 


See, also, No. 983, ante. 

987, —— Coupled with charge of debts— 
Takes legal estate in fee simple.]—CREATON v. 
CREATON, No. 986, ante. 

988. Sole trustee of equitable estate in copyholds 
—No words of limitation in conveyance—Takes 
life estate only—-Apart from special custom.]— 
By a settlement of 1908 a contingent equitable 
estate in fee-simple in copyholds, was conveyed 
to a sole trustee without words of limitation, the 
habendum being obviously defective; though 
words of limitation occurred in the declaration 
of the beneficial interests. The trustee died in 
1913 :—Held: in the absence of any special 
custom the trustee took a life estate only, & the 
limitations of the settlement had therefore deter- 
mined.—Re MONCKTON’s SETTLEMENT, MONCK'TON 
v. MONCKTON, [1913] 2 Ch. 686; 88 L. J. Ch. 34; 
109 L. T. 624; 57 Sol. Jo. 836. 

Annotations :—Mentd. Re Nutt's Settlmt., McLaughlin »v. 
. MoLaughlin, {1915] 2 Ch. 431; Bosatock’s Settimt., 

Norrish v. Bostock, [1921] 2 Ch. 469; Re Dickson’s S, E., 

{1921} 2 Ch. 108. 

Whether subject to dower or freebench.]—See 
Nos, 916, 917, 918, ante. 





SvUB-sECT. 3.—DEVOLUTION AND TRANSMISSION 

oF TRUstT ESTATE. 

989. Devolution on death of sole trustee—é& 
failure of trust—Heir of trustee has no equity to 
compel admittance.|—Where there was a devise 
of a copyhold, ouly surrendered, to A., & his heirs 
in trust for B., his heirs & B. died without 
heirs :—Held: the heir of the trustee had no 
equity fo compel the lord to admit him.—W111aMs 
“ ee (LorD) (1798), 8 Ves. 752; 80 BE. R. 


6. 
Annotations :—Oonsd. R. v 1805), 6 E 

Refd. Gallard v. Hawkins (1884), a7 bee D. 298. 
Barrow v. Wadkin (1857), 24 Beav. 1. 


990. Heir of trustee entitled.)— 
GALLARD v. Hawetns, No. 1952, post. 

991.-—-—- Under Conveyancing Act, 1881 (c. 41), 
8s. 80~—Copyholds vest in trustee’s executors— 


431 e 
td. 








CoPYHOLDS. 


Vesting order unnecessary.|—A sole trustee of 
Sonyhelds was admitted, & died intestate as to 
the copyholds. It was not known who was his 
heir, but he had by his will appointed exors., who 
proved. A petition for a vesting order was 
presented :—-Held: s. 30 of the above Act applied 
to copyholds, & a vesting order was not required.— 
Re Huaues, [1884] W. N. 58. 

Annotation :—Refd. Re Mills’ Trusts (1888), 37 W. R. 81. 

992, —_- —— Copyhold Act, 1887 (c. 78), 
8. 45 divests estate & vests in customary heir.]—-A 
sole trustee of copyholds, who was tenant on the 
ct. rolls, died in 1884. His exors. had not been 
admitted to the property when the above Act 
was passed. On a petition for a vesting order 
presented after the passing of the Act :—Held: 
on the passing of the above Act, Conveyancing 
& Law of Property Act, 1881 (c. 41), ceased to have 
any application to copyholds, & the legal estate 
became vested in the customary heir. The 
validity of any disposition of the property made by 
the personal representatives before the passing 
of the Copyhold Act, 1887 would be unaffected by 
that Act.—Re Mirzs’ Trusts (1888), 40 Ch. D. 
14; 60 L. T. 442; 37 W. Qt. 81, C. A. 

993. When persons appointed to surrender— 
Appointment of new trustee—Customary heir of 
deceased trustee refusing to act.|—-In the appoint- 
ment under Trustee Act, 1850 (c. 60), s. 28, of a 
new trustee of copyholds where the consent of the 
lord of the manor was not obtained, the customary 
heir of the last surviving trustee was ordered to 
do all such acts as would duly vest the copyholds 
in the new trustee and if he refused a person would 
be appointed to complete the assurance.—Re 
Heyes’ Wit (1851), 9 Hare, 221; 22 L. J. Ch. 248 ; 
68 HK. R. 483. 

994, ——- Trustee ordered by court to surrender 
—Trustee not to be found.|—Where the ct. had 
declared a person a trustee, & directed him to 
surrender certain copyholds, it was, upon evidence 
that he could not be found, ordered t at a person 
be appointed to surrender the lands in his stead.— 
Re Jamgs’ TRust (1852), 19 L. T. O. S, 388. 

. Trustee covenanting to surrender— 
Leaving jurisdiction before surrender.) — A. 
covenanted to surrender copyholds to the use of 
B., & in the meantime, & until] such surrender 
should be made, to stand seised of the copyholds 
upon trust for, & to surrender the same unto B. 
A. went out of the jurisdiction without making 
any surrender. The ct. made an order under 
Trustee Act, 1850 (c. 60) for the appointment of a 
person to surrender the copyholds to B.—Re 
CoLLINGWwoop’s Trusts (1858), 6 W. R. 536. 

996. Admittance of person appointed to sur- 
render—Enforceable by mandamus to lord.|—Jte 
Lane & Invina, No. 1692, post. 

997. Vesting orders—On disclaimer by heir of 
trustee—Lord’s consent necessary.|——Where the 
party entitled to the legal estate in copyholds had 

een admitted, & the legal estate descended on 
his death to his customary heirs, who disclaimed :— 
Held: the consent of the lord was nec to & 
vesting order.—Re Howarp (1855), 8 Eq. Rep. 
846; 3 W. R. 605. 

998. On appointment of new trustee— 
Lord’s consent not necessary.|—Re FLITcROFT 
(1855), 1 Jur. N.S. 418, 

Annotation :— Oonsd. Re Howard (1865), 3 Eq. Rep. 846. 

999. ——_ -___ -J—PATERSON vy. PATERSON 
(1866), L. R. 2 Eq. 81; 85 Beav. 506; 85 L. J. Oh. 
518; 14 L. T. 820; 12 Jur. N. 8. 408; 14 W. R. 
601; 55 E. BR. 9923; sub t proceedings, sub 














sequen 
aa Bristow v. Booru (1869), L. R. & O. P. 


Part [X.—Estates in Lanp or CopyHOLD AND CusToMARY TENURE. 


1000. ——— ——— Customary heir of last trustee 
an infant—Guardian need not be served.|—On a 
petition for a vesting order of copyholds in a 
newly appointed trustee, where the customary 
heir of the last surviving trustee was an infant :— 
Held: it was not necessary to serve the petition 
on the Fraser of the infant heir.—Re Daviss’s 
TrusT, [1889] W. N. 215. 

1001. In sole beneficiary—On death of sole 
trustee—Without heir.]|—-The sole trustee of copy- 
holds held in trust for A. absolutely, having died 
intestate & without an heir A. presented a petition 
under Trustee Act, 1850 (c. 60) asking that the 
property might be vested in himself:—Held: 
the ct. had jurisdiction to make the order under 
the combined operation of ss. 15 & 28 of the above 
Act.—Re GopFREY’s TRusTs (1883), 23 Ch. D. 
rh 62 L. J. Ch. 479; 48 L. T. 889; 31 W. R. 

1002. ——— Jurisdiction to make—Customary co- 
heir out of jurisdiction.|—-Where lands were held 
by a trustee jointly with a person who was out of 
the jurisdiction :—Held: the provisions of Trustee 
Act, 1850 (c. 60) empowering the ct. to make a 
vesting order applied to the case of a trust de- 
scended upon customary co-heirs of copyholds.— 
Re GREENWOOD’s TRusTs (1884), 27 Ch. D. 359; 
64 L. J. Ch. 623; 51 L. T. 288; 33 W. R. 342. 





Sus-sEcT. 4.—ENrrRY oF TrusT ON MANORIAL 
RECORDS. 

Entry on court rolls—- Whether notice to 
oe Part V., Sect. 1, sub-sect. 4, 
ante. 

1008. ——— Not necessary —Indorsement on 
surrender sufficient.|—Carn v. KLLISON (1744), 
8 Atk. 73; 26 BE. R. 845, L. C. 

notations :—Refd. Judd v. Pratt (1806), 13 Ves. 168; 


n : 
Torre v. Browne (1855), 5 H. L. Cas. 556; Copeslake v. 
Hoper, [1907] 1 Ch. 366. 


1004, ——— Notice of trusts in surrender— 
Binds lord.]—-A., being seised of a copyhold in fee, 
surrendered it to the use of B. & his heirs, according 
to the custom of the manor, but subject to the trusts 
of a certain indenture therein referred to; those 
trusts were, after giving one year’s previous 
notice, to sell the tenement, to retain out of the 
proceeds of the sale a sum of £700 & interest, for 
which the surrender was a security, & to pay the 
overplus to A. B. was admitted, & died intestate 
& without an heir, the £700, with an arrear of 
interest, still remaining due to him :—Held: (1) the 
lord did not become entitled to the tenement by 
reason of failure of heirs of B.; (2) A. had a right 
to redeem the premises, & on payment of what 
was due on the mtge. to be re-admitted as tenant 
in fee according to the custom of the manor ; 
(8) it was the personal representative of B. & not 
the lord who was entitled to receive the mortgage 
debt; (4) where a lord of a manor admitted a 

t upon the trusts of an indenture referred 
to in the surrender he was to be considered as 
consenting to those trusts, & was bound by them 
upon the death of the trustee without an heir.— 

HAVER v. MAULE (1830), 2 Russ. & M. 97; 39 
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E. R. 331; sub nom. WEAVER v. KIN 3 
L. J. O. 8. Ch. 20. Rayer 

1005. -—— Steward may consent to.]—R. v. 
Hovauton (Lorp & STEWARD oF THE MANOR) 
(1854), 24 L. T. O. S. 14. 

1006. Whether tenant can compel lord to accept 
surrender—With notice of trust—Not trust to such 
uses as third party shall appoint-—-To take effect in 
life time of tenant.]|—FLack v. DOWNING CoLLUaKr 
(MASTER, ETC.), No. 1606, post. 


SUB-SECT. 5.—ENFORCEMENT OF TRUSTS. 

1007. Against infant heir of trustee—Fraudulent 
investment of trust funds in copyholds—Heir 
ordered to surrender when of age—Beneficlary let 
into possession.|—A trustee purchased copyholds 
with the trust money, & after admittance, sur- 
rendered the same to himself for life & then on 
limitations in favour of his nephews who were 
infants. On his death one of his nephews was 
presented to be his heir, & the lord refused to 
admit the cestui que trust:—Held: the nephews 
should surrender when they came of age & the 
cestui que trust should hold the lands till that time. 
—CosIN v. YOUNG (1635), Nels. 33; 21 HE. R. 782. 

1008. Surrender to marriage settlement—Trust 
for husband till marriage——-Death before marriage— 
Trust enforced against intended wife—After 30 
years.|—A. & B. being about to marry, sur- 
rendered their respective copyhold estates to the 
use of themselves & the survivor. The man died 
before the marriage, & the woman entered on 
his land, and remained in quiet enjoyment for 
thirty years :—Held: (1) she must surrender to 
the heir & account for the profits; (2) it was a 
trust for the husband & his heirs until the marriage 
took effect.—LLAMOND v. Hicks (1686), 1 Vern. 
432; 23 H.R. 568, L. C. 

1009. —— ———- ——_ ——_ ——. ]— LocK YER 
v. SIMPSON (1730), Mos. 298; 25 Ke. R. 404. 

1010. Equity of redemption—-Change in destina- 
tion by surrender—Lord bound by acceptance.]— 
EDDLESTON v. COLLINS, No. 1453, post. 

1011. Annuities secured by right of entry—On 
land of which covenantor seised—Covenantor in 
receipt of rents of copyholds as cestui que trust— 
Not seised of copyholds.]—A. covenanted to pay 
certain annuities, with power of distress, or entry 
for the recovery of the same, upon the real estate 
of which he might dic seised. At the time of 
his death A. was in receipt of the rents & profits 
of certain copyholds of which he had never becn 
admitted tenant, but as to which the admitted 
tenant had declared that he stood possessed of the 
same in trust for-A. & his heirs & assigns :—Held : 
A. had not died, seised of the copyhold premises.— 
Re NorMAN, THACKKAY v. NorMAN (1914), 111 
L. 'T. 908; 58 Sol. Jo. 706. 

Enforcement of contract for sale—Where cestui 
que trust seen See No. 1433, post. 

Effect of admittance—As notice of trust.|—Sce 
No. 1004, ante. 

Rights. of an alien—At common law.]- -Sce 
ALIENS, Vol. II., p. 136, No. 116. 
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CoPpYHOLDs. 


Part X.—Relationship of Lord and Tenant as affecting Property. 


Sect. 1.—RIGHT TO MINES AND MINERALS, 
AND IN SOIL. 


SuB-sEctT. 1.—IN GENERAL. 


1012. Mines under copyhold—No right in lord 
to enter—To work mines—In absence of custom.]— 
The lord of a manor as such has no right, without 
a custom, to enter upon the copyholds within his 
manor under which there are mines & veins of coal 
in order to bore for & work the same, & the copy- 
holder may maintain trespass against him for so 
doing.—BouRNE v. TAYLOR (1808), 10 East, 189 ; 
103 EB. R. 747. 
aemiation :—Mentd. Rogers v. Taylor (1857), 1 H. & N. 

1013. Property in lord—Possession in 
tenant—Right of customary tenant against owner 
of adjoining colliery for entering subsoil.|—-In 
copyhold lands, although the property in mines 
be in the lord, the possession of them is in the 
tenaut. The latter, therefore, may maintain 
trespass against the owner of an adjoining colliery 
for breaking & entering the subsoil & taking 
coal therein, although no trespass be committed 
on the surface.—LEWIs v. BRANTHWAITE (1831), 
2B. & Ad. 437; 9L. J. 0. 8S. K. B. 263; 109 E. BR. 

5 
aati tine :—Consd. Keyse v. Powell (1853), 2 E. & B. 132; 
Bowser v. Maclean (1860), 2 De G. F. & J. 415. Refd. 
Eardley v. Granville (1876), 3 Ch. D. 826. 


1014. —— In absence of special 
custom.|—Re CLAVERING, PUBLIC TRUSTEE v. 
CLAVERING, [1915] W. N. 195. 

1015. —— Space after minerals removed 
belongs to areas Ea an ordinary copyhold 
manor the estate of the copyholder is in the soil 
throughout except as regards trees, mines, & 
minerals, the property in which remains in the 
lord. When the Jord has removed minerals the 
space left belongs to the copyholder. The right 
of the lord is not like that of a vendor of freeholds 
who has reserved mines, & remains owner of the 
vacant space from which mincrals have been 
removed. 

In a Crown manor, where the Crown & its lessces 
were by custom entitled to enter on the land for 
the purpose of working the minerals, deft., the 
lessce of the Crown mines, who was also lessee of 
the S. mine outside the manor, claimed a right to 
use a crut or underground way beneath the land 
of pltfs., who were copyholders of part of the 
manor, for the purpose of conveying minerals from 
the S. mine to the deep pit by which the manorial 
mines were worked, & thence by a branch railway 
constructed by deft. over part of the same copyhold 
to the main line :—Held: such user was a trespass, 
&, no case of acquiescence on the part of pltfs. or 
their predecessor in title having been established, 
they were entitled to an injunction to restrain 
deft. from carrying the S. minerals over or under 
their copyhold land.—EaRrpDLEY v. GRANVILLE 
(1876), 8 Ch. D. 826; 45 L. J. Ch. 669; 34 L. T. 
609; 24 W. R. 528. 


nnotations :—Apld. Batten Pooll v. Kennedy, [1907] 1 
"Gh. 266. ‘Consd. Derry v. Sanders, [1919] 1 de. B 228. 


. Derry 

Refd. Powell v. Vickerman (1887), 3 T. L. R. 358; G, 
Ry. v. Cefn Cribbwr Brick Co., (1894) 2 Ch. 157 ; Thomson 
Cambri », ote tad ae Cc. 


82), 21 Oh by 18 
a Co. v. G. W. Ry., [1893] 
1 Ch. 427; Webb v. Knight, Hedley v. Webb (1901), 
70 L. J. Ch. 663. 
1016. Stone on surface of copyhold—-Fallen from 
cliffs outside manor-——Before admittance of copy- 
holder—Copyholder not entitled.|—Large masses of 














rocks had fallen from time to time, & from beyond 
the time of memory, from some clifis above, which 
did not belong to the lord of the manor, into the 
field of a copyholder which was within the manor, 
& the copyholder had removed portions of them 
from his field & sold them :—Held: he was liable 
for so doing, to an action of trover by the lord, as 
they had become a portion of the soil, there being 
no evidence to show that they had fallen since the 
copyholder was admitted.—DEARDEN v. EVANS 
(1839),5 M. & W.11; 2 Horn. & H.7; 8L. J. Ex. 
171; 3Jur. 703; 151 EK. R.5; swb nom. DEERLING 
v. Evans, 3 J. P. 404. 

1017. Stone beneath surface of copyhold—-Copy- 
holder may not remove.]—Suit by a lord of the 
manor against a tenant of lands within the manor 
to restrain deft. from taking stone from lands 
in his occupation. Deft. alleged that it was & 
had been a common practice in the manor to 
remove the stone which laid immediately under 
the surface, for the benefit of cultivation :—Held: 
a perpetual injunction would be granted to restrain 
deft. from taking the stone since he declined to 
try his right: to take the stone by an action at law.— 
CuppoNn v. MortEy (1848), 7 Hare, 202; 68 EK. £&. 
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1018. Coal under customary freeholds—Owner- 
ship as in case of copyholds—Tenant may not dig— 
In absence of custom.]|—PoRTLAND (DUKE) v. 
Hu, No. 572, ante. 

Mines & minerals under waste.|—-See Commons & 
RicgutTs oF Common, Vol. XI., pp. 28, 42, 66, Nos. 
363, 575, 912. ’ 

1019. Waiver by tenant of right to compensation 
—For injury by removal of support—By working 
mines in tenant’s freehold—Does not bind lord.]— 
The owner of freehold & copyhold lands adjoining 
each other surrendered the copyhold lands to a 
grantee, who covenanted for himself, his heirs 
& assigns, with the grantor, his heirs & assigns, 
that the grantor should have full power to mine 
under his own freehold lands without paying com- 
pensation for any injury which might be sustained 
by the copyhold portion & buildings erected 
thereon, in consequence of the removal of the 
support. Pltf. was the assignee of the grantee, 
& deft. was the assignee of the grantor; & com- 
pensation was sought by pltf. for damage resulting 
from the sinking of his land, in consequence of the 
mines excavated under deft.’s land :—Held: the 
grantee had no power to disclaim the right to 
compensation so as to bind the lord of the manor 
without his consent, & the covenant did not run 
with the land.—lticHARrDs v. HARPER (1866), 
iL. R. 1 Exch. 199; 4H. & C. 65; 85 L. J. Ex. 
ae 30 J. P. 662; 12 Jur, N. 8S. 770; 14 W. R. 

Te — ° . 2 
arg rar its Refd. Wakefield v. Buccleuch (1867), L. BR. 

See, generally, MINES, MINERALS & QUARRIES. 


Sun-sect. 2.—By Custom. 
A. In Favour of Lord. 

1020. To keep coal & rubbish—From mines under 
freehold lands—On land of customary tenants— 
Without stint—Bad.]—A custom that where the 
customary tenant of a manor has coal mines lying 
under the freehold lands of other customary 
tenants, within & parcel of the manor, he may 


Part X.—RELATIONSHIP OF LORD AND TENANT AS AFFECTING PROPERTY. 81] 


sink pits in those lands to get the coals, may lay 
the coals when got & the earth & rubbish on the 
land near to such pits, such lands being customary 
tenements & parcel of the manor, there to remain 
& continue, not saying how long or for a convenient 
time, may lay & continue wood there for the 
necessary use of the pits, may take away in carts 
& waggons part, not saying how much, of the coals, 
& burn & make into cinders the other parts there 
at his will & pleasure :—Held: a bad custom, 
being uncertain & unreasonable.—WILKES v. 
BROADBENT (1744), 1 Wils. 63; 2 Stra. 1224; 
95 BE. R. 404; afy. S. 0. sub nom. BROADBENT v. 
WILKS (1742), Willes, 360. 


Annotations : nad. R. v. White (1757), 1 Burr. 333; 
Hilton v. Granville (1845), 5 Q. B. 701 ; Carlyon v. Lovering 


il 
(1857), 1H. & N. 784 Saebury v. Gladstone RAR 
H. L. Cas. 692. Refd. rs v. Taylor (1857), 1 H. & N. 
706. Mentd. Da Costa v. ke (1801), 2 Bos. & P. 376; 

Clement vr. Lewis (1822), 10 Price, 181; Gillingham v. 

Waskett (1824), M‘Cle. 198; Gwynne v. Burnell (1840), 

6 Bing. N. C. 453. 

1021. To work mines—Beneath foundations of 
houses in manor—Without compensation to tenants 
—Bad.]—A custom or prescription to dig under 
the foundations of the houses in a manor in search 
of ores & minerals without making compensation 
to the tenants of the houses for injury done to the 
foundations is bad, & cannot be sustained in law.— 
HILTON v. GRANVILLE (EARL) (1844), 5 Q. B. 701 ; 
1 Dav. & Mer. 614 3 13 lL. J. Q. B. 193 by 2 I. T. O. S. 
419; 8 Jur. 311; 114 E. R. 1443 subsequent 
proceedings (1848), 12 Q. B. 737, n. 

Annotations :—Consd. Humphries v. Brogden (1850) 12 
. B. 739; Carlyon v. Lovering (1857), 1 H. & N. 784; 

Rowbotham v. Wilson (1857), 8 E. & B. 123; Rogers v. 

fe aa (1858), 6 W. R. 249; Salisbury v. Gladstone (1861), 

9 . L. Cas. 692. Expld. Blackett v. Bradley (1862), 

1 B. & S. 940. Consd. Buccleuch v. Wakefield (1870), 

L. R. 4 H.L.377. Apprvd. Bell v. Love (1883), 10 Q. B. D. 

547. Refd. Williams v. Bagnall (1866), 15 W. R. 272; 

Taylor v. Shafto (1867), 8 B. & S. 228; Buchanan v. 

Andrew (1873), L. R. 2 Se. & Div. 286; Hall v. Byron 

(1877), 46 L. J. Ch. 297 ; Gill v. Dickinson (1880), 5 Q. B. D. 

159. Mentd. Hilton v. Whitehead (1848), 12 Q. B. 734; 

Smart v. Morton (1855), 5 KE. & B. 30; Hext v. Gill (1872), 

7 Ch. App. 699; Consett Industrial & Provident Soc. v. 

Consett Iron Co., [1922] 2 Ch. 135. 

Minerals under waste—Customary right of lord.] 
—See Commons & RicHTs oF Common, Vol. XI., 
pp. 42, 63, Nos. 581, 899, ante. 


B. In Favour of Tenant. 

1022. To open new copper mines—Cannot be 
established—If no copper mines previously in 
manor.}|—Lord of a manor may bring a bill for 
an account of ore dug, or timber cut, by deft.’s 
testator, for, there never having been any mine of 
copper before discovered in the manor, the jury 
could not find that the customary tenant might 
by custom dig & open new copper mines.— 
WINCHESTER (Bre.) v. Kniaut (1717), 1 P. Wms. 
406; 24 EB. R. 447, L. C. 

Annotutions :—Distd. Jesus College v. Bloom (1745), 1 Amb. 
54. Consd. Bourne. Taylor (1808), 10 Kast, 189; Salisbur 
v. Gladstone (1861), 9 H. L. Cas. 692; Portland v. Hi 
(1866), L. R. 2 Eq.765. Mentd. Pulteney v. Warren (1801), 
6 Vee. 73; Lansdowne v. Lansdowne (1 1 Madd. 116 ; 
Powell v. Aiken 558), 4K. & J. 343; Peck v. Gurney 
1873), L. R. 6 H. L. 377; Phillips v. Homfray (1883), 

4 Ch. D. 439; Phillips v,. Homfray, [1892] 1 Ch..465. 

1023. To dig copper—In vill within manor— 
Good—Notwithstanding right of lord to tin mines.] 
-—Though the lord of a manor in C. may by con- 
veyance & acts of ownership establish his right to 
all tin mines within the manor as well under the 
freehold tenements as under customary tenements & 
the wastes, yet, consistently therewith, the tenants 
of certain tenements in a vill within the manor, 
some of them freehold & some customary, may, by 
acts of ownership for more than 20 years past, 
establish their right to copper mines under the 


waste & customary lands as well as under the . 


J.-—VOL. XIII. 


freehold lands within the vill_—Curtis v. Danten, 
J itera 10 East, 273; 103 E. R. 779. 


ions :-—Reifd. Parrott v. Palmer (1834), 3 My. " 
632. Mentd. Keyse v. Powell (1853), 2 E. ry B. 132, sais 


1024. To dig lord’s soil for turf—lIn fenny lands 
—Good.|—ELty (DEAN & CHAPTER) v. WarREN, 
No. 259, ante. 

1025. To dig clay for bricks—From copyholds— 
Good.]—In ejectment for a forfeiture by a lord 
against a copyholder of inheritance for digging 
& taking clay from the manor to be sold off the 
manor to any one, deft. pleaded & proved a custom 
from time immemorial for the copyholders of 
inheritance, without license from the lord, to break 
the surface & dig clay without limit from & out 
of their copyhold tenements for the purpose of 
making it into bricks to be sold off the manor :— 
Held: this custom was good in law.—SALIsBURY 
(MARQUIS) v. GLADSTONE (1861), 9 H. L. Cas. 692 ; 
84 L. J.C. P. 222; 41. T. 849; 8 Jur. N.S. 625; 
9 W. R. 930; 11 HE. BR. 900, H. LL. 

Annotntinne +—ManeA Blewett v. Jenkina (1862), 12 
Oo B. N.S. 16; Hall v. von (1877), 4 Ch. D. 667; 
Mercer v. Denno, [1904] 2 Ch. 634. d. Constable v. 
Nicholson (1863), 14 C. B. N. 8. 230; Lingwood v. Gyde 
1866), L. R. 2 C. P. 72; Warrick v. Queon’s College, 
Oxford (1871), 6 Ch. App. 716 A.-G. for Isle of Man v. 
M 4 App. Cas. 294; Goodman v. Saltash 
Corpn. (1882), 7 App. Cas. 633. Tuckor v. Linger (1883), 
52 b. J. Ch. 941; Heath v. Deane, [1905] 2 Ch. 86; John 

son v. Clark, [1908] 1 Ch. 303; Hanmer v. Chance (1865), 

11 L. T. 667; Portland v. Hill (1866), L. R. 2 Eq. 765. 
1026. To dig sand—Good.|—Defts., copyholders 

of a manor, claimed a custom to dig sand from 
their copyhold tenements; & the practice of 
digging for this was carried back by the evidence 
to twenty-seven years, & no more, before the 
filing of the bill :—Held: (1) the Prescription Act, 
1832 (c. 71), 8. 1, applies only to cases where one 
man claims, by custom, prescription or grant, 
some profit or benefit to be taken from or enjoyed 
upon the land of another; & has no application 
to the case of a right claimed by a copyholder in 
his own tenement; (2) that a custom for a copy- 
holder to dig sand in his own tenement, to the 
extent of removing even a whole stratum of sand, 
was not unreasonable & custom upheld. 

Customary rights of copyhold tenure dilfer 
from prescriptive rights; the former are usages 
which apply to a number of persons In a certain 
district or locality, but prescriptive rights are 
claimed by one or more person or persons as 
existing in themselves or their ancestors, or as 
attached to a particular estate (Lokv WESTBURY, 
C.),—HANMER v. CHANCE (1865), 4 De G. J. & Sm. 
626; 6 New Hep. 4; 34 L. J. Ch. 413; 12 LT. 
163; 29 J. P. 324; 11 Jur. N.S. 397; 13 W. R. 
556; 46 H.R. 1061, L. C. 

Annotations :—As to (2) Refd. A.-G. for Isle of Man v. 
Mylchreest (1879), 4 App. Cas. 204. Generally, Mentd. 
Portland v. Hill (1866), L. R. 2 Eq. 765. 

1027. To work & sell coal—From under copyholds 
—Provided lord’s sale not hindered—-Good.]—In an 
action by the lord of the manor to restrain copyhold 
tenants from working & selling coal under their 
tenements, defts. set up a special custom for the 
tenants of the manor to work & sell the coal so 
long as the sale thereof in no way hindered the 
lord’s sale :—-Held: the custom was proved, & the 
deft.’s sales being comparatively small were not 
in the circumstances a hindrance within the 
meaning of the restriction.—SITWELL v. WORRALL 


(1898), 79 L. T. 86; 42 Sol. Jo. 740. 


SUB-SECT. 3.—-EXTENT OF RIGHT. : 
. Tunnel under copyholds—May be used by 
eae rae working mines within manor—Not for 
a 
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Sect. 1.— Right to mines and minerals, and in soil: 
Sub-sects. 8, 4 & 5, A. & B. Sects. 2 & 8; 
Part X1. Sect. 1: Sub-sects. 1 & 2, A. (a).) 


working mines outside manor.]-—The lord may 
drive carriages along a tramway under copyholds 
of the manor for the pur pore of working mines 
within the manor but not of working mines beyond 
its limits, & a bill will lie for an injunction at the 
suit of a copyholder to restrain the lord from using 
the tramway for the latter purpose; nor is it an 
objection to such a bill that the pupynoider is not 
in possession of the surface, but has let it to a 
tenant.—BowseEn v. MACLEAN (1860), 2 De G. F. 
& J. 416; 801. J. Ch. 278; 3 L. T. 456; 6 Jur. 
N. 8. 1220; 9 W. R. 112; ond F ee oe x 
notations :—Co . v. TAD VIG Par . . 
A808 Cooper one abtreo (1882), 20 Ch. D. 689. Refd. 
Proud v. Bates (1865), 6 New Rep. 92. entd. Cochrane 
v. Willis (1864), 9 L. T. 792; Batten Pooll v. Kennedy, 
{1907} 1 Ch. 256; Thomson v. St. Catharine’s College, 
Cambridge, etc., [1919] A. C. 468. . 
1029. May not be used by lord—For convey- 
ing minerals from mines outside manor.|—IEARDLEY 
v. GRANVILLE, No. 1015, ante. 
Reservation of mines and minerals on enfranchise- 
ment.}—-Sce No. 1989, post. 





SUB-8KCT. 4.—REMEDIES OF LORD. 


1030. Injunction & account against tenants 
refused—Where lord claimed right of property in 
mines—But during long period did not object to 
tenants working mines.|—The lord of a manor, 
who claimed against the tenants the right of 
roperty in the mines within the manor, had stood 
y for a long period & allowed the tenants, without 
objection, to work the mines & to expend large 
sums of money upon their mining operations :— 
Held: the ct. would not assist him by making 
a decree for an injunction or account against the 
tenants but would leave him to his legal remedy.— 
PARROTT v. PALMER (1834), 3 My. & K. 632; 
40 KE. R. 241, L. C. 





Annotations :—Refd. Wright v. Pitt (1870), L. R. 12 Iq. 
408; Elias v. Griffith (1877), 8 Ch. D. 521; Blackmore v. 
White, [1899] 1 Q. B. 293. Mentd. Haigh v. Jaggar 
(1845) 2 Coll. 231; Powell v. Aitken (188 4K. & J. 

483; Hunter v. Stewart (1861), 4 De G. F. & J. 168. 

1031. Injunction granted till hearing—To restrain 
copyholder from working mines—-On claim by lord 
that lands were copyhold.|—Pitfs. stated on their 
bill that certain lands were copyhold but did not 
allege circumstances sufficient to prove that they 
were so & that B., the tenant, had never worked 
mines. 3B. said the lands were freehold :—Held: 

an injunction would be granted to restrain B. 

from working mines till the hearing.—GreENWICH 

HosprraL Comns. v. BLACKETT (1848), 12 Jur. 151. 
1082. Perpetual injunction—To restrain tenant 

from taking stone.|—-CUDDON v. Morey, No. 1017, 


ante. : 


SuB-sECT. 5.—REMEDIES OF TENANT. 
A. Nature of Remedies. 

1083. May maintain trespass—Against lord— 
For entering copyhold tenement—To work mines.}— 
BouRNE v. TAYLOR, No. 1012, ante. 

1034. Injunction till hearing—Against lord— 
For entering copyhold tenement—To work pte 
—Injunction in the case of trespass by the lord o 
a manor digging for coal on the premises of a 
copyhold tenant. From the nature of the subject 
& the co uences such an injunction not to be 
continued without securing the means of a speedy 
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trial.—GREY v. NORTHUMBERLAND (DUKE) (1809), 
17 Ves. 281; 34 E. R. 109, L. C. 

283. Refd. Haigh v. Jaggar (1845), 2 Col), 231; Lowndes 

v. Bettle (1864), 10 L. T. 55. . 

Right of action against owner of adjoining 
colliery.]—See No. 1018, ante. 


B. When Lord Necessary Party to Action. 


1035. Action by copyholder—To restrain lessees 
of lord—From working mines under copyhold— 
Lord properly added as defendant.|—In an action 
by a copyholder to restrain the working of minerals 
under his land against lessees who claimed the right 
to work minerals by virtue of their lease from the 
lord of the manor, the lord of the manor was 
by amendment added as deft. & an allegation 
inserted in the amended statement of claim that 
he claimed the right by himself and his lessees to 
work the minerals, that he justified the acts of his 
lessees, & that he had received & claimed to be 
entitled to receive rents & royalties in respect of 
such wrongful working :—Held: the lord of the 
manor as Icssor had been properly added as a 
deft.—SuHaFrro v. BoLckow, VauGHAN & Co. 
(1887), 34 Ch. D. 725; 5661. J. Ch. 785; 56 L. T. 
608; 35 W. R. 562. 

Annotations :—Mentd. Leckhampton Quarries Co. v. Ballinger 
& Cheltenham R. D. C. (1904), 68 J. P. 464; Dickens v. 
National Telephone Co., National Telephone Co. v. Hythe 
Corpn. (1911), 75 J. P. 557; Thornhill v. Wooks, [1913] 


) 
1 Ch. 488; Westhoughton U. C. v. Wigan Coal & lron Co., 
[1919] 1 Ch. 159, 


Secr. 2.—TREES AND TIMBER. 

Right to trees & timber.|—Sce AGRICULTURE, 
Vol. II., p. 66, No. 419, et seq. 

1086. Right of tenant—To cut trees growing on 
land—May be prescribed for by special custom— 
Custom of Middlesex & Northampton.|—ANoN. 
(1551), Ben. & D.8; 128 EB. R. 231. 

1037. To cut down trees for repairs & for 
sale—-Good by custom.]—Grascocks CAsE (1608), 
4 Leon. 238; 74 KH. R. 844. 

1038. Trees severed by tenant—-Property in lord.) 
—Fieminae (apy) v. Simpson (1828), 6 
L. J. O. 8S. K. B. 207. 

1039. Licence by lessee of manor-——To copyholder 
to cut timber—Vold against lessor.]—In evidence 
to a jury it was doubted: (a) if, upon a custom to 
surrender to two copyholders out of ct. a surrender 
to the heirs of a copyholder before admittance was 
good; (b) whether a lessee for years might grant 
a licence to a copyholder to free timber :—Held : 
(1) the surrender was good ; (2) though the licence 
was good against the lessee it was void against 
the lessor because the licence was derived out of 
the interest & so could be of no greater extent 
than it, & the assignee of the lessee might take 
advantage of it; (3) if a copyholder committed 
a forfeiture the lord might grant the copyhold 
estate to another before any seizure, for it was a 
determination of the will, & the estate was immedi- 
ately in the lord as in his reversion ; (4) a lord pro 
tempore of any legal title, though it be at will, by 
admission of a copyholder after a forfeiture com- 
mitted had dispensed with the forfeiture not only 
as to himself but also as to him in the reversion, 
for he might make voluntary grants, & such new 
grant & admittance amounted to an entry for the 
forfeiture & a new grant; (5) a lord by tort or by 
disseisin could not by such admittance purge the 
forfeiture as to the rightful lord; (6) the not 
appearing at a ct. being a forfeiture if a copyholder 
said if it were a ct. he would appear, if none he 
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would not though it appeared to be a ct. there was 
no forfeiture because no wilful contempt.— 
Mounress v. Baker (1661), 1 Keb. 25; 83 EH. R. 
189; sub nom. MiLFax v. Baker, 1 Lev. 26 


Annotation :-—As to (3) Refd. Doe d. Tarrant v, Hellier (1789), 
3 Term Rep. 162. 


Sct. 3.—SPORTING RIGHTS. 

1040. Right of lord to selze game in hands of 
unqualified person—May be delegated—Provided 
lord exercise judgment on specific case.|—-Before 

ame in the hands of an unqualified person can 

e seized within a manor for the use of the lord or 
lady of the manor, the lord or lady must exercise 
his or her judgment on the specific case whether 
the person possessing the game is or is not un- 
qualified. But after such judgment exercised the 
lord or lady may take the game by the hands of 
another. 

In trespass for taking hares, deft. justified 
seizing them by command of the lord of the manor 
& for his use within the manor, the hares being 
found in the possession of an wauelies person, 
& pitf. traversed the command :—Held: the 
command to be proved, to maintain the issue, must 
be such a command as would legally authorise 
the seizure, & evidence of a wrongful command 
would not maintain the issue.—BiRD v. DALE 
Cae ae 560; 1 Moore, C. P. 290; 129 


1041. No right in lord to enter all lands in manor— 
For purpose of killing game.|—-PICKERING uv. 
NoyYeEs (1825), 4 B. & O. 6389; 7 Dow. & Ry. K. B. 
49; 4L.J.0.8. K. B.10; 107 E. R. 1198. 
Annotations :— Refd. Wickham v. Hawker, Heath & Roleh 

1840), 10 L. J. Ex. 153; Sowerby v. Smith (1874), L. 

C. P. 524. Mentd. Dayrell v. Hoare (1840), 12 Ad. & EL 

356; Pannell v. Mill (1846), 11 Jur. 109. 

1042. Trustees possessed of manor upon trust to 
divide profits among tenants—Should let sporting 
rights to all eligible persons—& not to tenants 
on advantageous terms.|—-Under a deed a manor 
with its rights members liberties & appurtenances, 
saving & reserving certain lands therein mentioned, 
was conveyed to trustees upon trust to permit the 
persons named in the schedule to the deed their 


heirs & eeigne, being tenants of the several 
messuages & tenements mentioned in the schedule, 
to have & convert to their own use a ratable 
proportion of the rents & profits of the manor 
according to the yearly rents & purchase-money 
paid by them respectively for the purchase of their 
messuages & tenements. A schedule was added 
to the deed, containing the names of certain 
persons & their tenements. Upon a bill filed by a 
desea claiming to be a tenant of the manor under 
he deed who proved that his estate was part 
of one of the tenements mentioned in the schedule 
praying to be declared entitled to the benefits of 
the deed of trust & particularly to the right of 
sporting over the manor :— 

Held: (1) pitf. could not sustain the bill simply 
as a tenant of the manor, inasmuch as certain 
of the lands being reserved under the deed it did 
not appear that all the tenants were entitled to the 
benefits of the deed; (2) he could not sustain it as 
a tenant under the deed because it did not appear 
that any of the assurances by which the property 
was conveyed to him expressly mentioned the 
right of sporting, & such an interest in the profits 
of the manor could not be annexed to the various 
tenements mentioned in the schedule without 
appropriate words of conveyance for that purpose. 

cre @ manor is conveyed to trustees upon 
trust to divide the profits of it amongst the tenants 
of the manor it is the duty of trustees not to let the 
right of sporting to any of the tenants upon terms 
advantageous to them as tenants, but to make 
the best profit they can by letting the right of 
sporting to all eligible persons whether tenants 
or otherwise, & to divide the profit so made ratably 
amongst the cestuis que trust.—HUTCHINSON v. 
Morritt (1839), 3 Y. & C. Ex. 547; 160 BE. R. 818. 

Sporting rights over waste.|—Sce Commons & 
Ricuts oF Common, Vol. XI., p. 42, No. 582 et seq. 

Erection of coney burrows.]—Sece ANIMALS, Vol. 
II., p. 250, No. 325. 

Reservation of sporting rights in inclosure Act.|— 
See Commons & RicHTs oF Common, Vol, XI., 
p. 60, No. 884. 

Rights of fishery.]—-See FISHERIES. 

Freewarren.]/—Sce Commons & Rialits OF 
Common, Vol. XI., pp. 26-28. 


Part X1—Relationship of Lord and Tenant as affecting 
Services, Dues, ete. 


SECT. 1.—FINES. 

-‘Sub-sEcr. 1.—FInEs ON CHANGE OF LonD. 

1043. Payable on death of lord—Not on alienation 
—Tenure by tenant sin —Tenure by tenant 
right, as it is usual tow: e borders of Scotland, 
shall not Pay any uncertain fine or income at the 
cha. oO e lord by alienation, but by death, 
which is the act of d; for otherwise the lord 
might weary the tenant by frequent alienations ; 
but it may be fine uncertain upon the alienation 
of the tenant as well upon death as descent, for 
that is the act of the tenant.—THWAITES’ MANNOR 
CasE (1599), Oary, 6; 21 E. R. 4. 

1044. After alienation of manor—Custom 
to pay general fine—Good.j—By the custom of 
several manors in the counties of C. & W. a general 
fine became payable upon the death of the lord :— 
Held: this was a good custom even where the 
manor has been alienated by the lord in his life 
time.—LowruEr v. Raw (1785), 2 Bro. Parl. Cas. 
451; 15. R. 1058, H. L. 





1045. On death of last admitting lord—General 
fine payable—To tenant for life under marriage 
settlement.|—SoMERSET (DUKE) v. FRANCE (1725), 


- : BE. R. 762, L. C. 
cman ey Thanct 9. Hatormon (1738), Barn. . 
Moni or 7 aes (1813), 1M. & 3. 652; Anglesea v. 
Hatherton (1842), 12 L. J. Ex. 57. 
On succession of infant lord—Whether payable.| 


Sup-sucT. 2.—FINES ON CHANGE OF TENANT. 


A. When Payable. 

(a) On Admittance. 
1046. Not due until admittance. — cannes 
JORD) CasE (1562), 2 Dyer, 215; 73 BE. KR. 476. 
nnolations :—Ratd. Hobart v. Hamre oa fas soho: 
ee 2 ane a Baltimore Ch. D. 681. Mentd. dearle v. 


Willams (1618), Hob. 288. é 
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Sect. 1.—Fines: Sub-sect. 2, A. (a) & (b), B. 


1047. ———.|—-Upon evidence to a jury :— 
Held: (1) if the fines of copyholders of a manor 
were uncertain yet the lord could not demand 
excessive or unreasonable fines, & if he did the 
copyholder might by law refuse to pay them with- 
out any forfeiture; (2) it should be determined 
by the justices either upon demurrer or evidence 
to a jury upon the concession or proof of the 
yearly value of the land whether the fine demanded 
was reasonable or not; (3) if the lord in case of 
uncertainty of fines assessed a reasonable fine the 
copyholder was not bound to pay immediately 
because he could not tell what fine the lord would 
assess; (4) if the lord appointed no certain day 
for payment of the fine the copyholder should have 
& convenient time for payment; (5) where a fine 
was certain the tenant was bound to bring it to 
ct. & pay before admittance, & if he was not ready 
to pay there would be a forfeiture; (6) where a 
copyholder had several lands severally held by 
several services by copy the lord ought to assess 
& demand the fines severally for every parcel so 
severally held, for where there were several 
estates there should be several fines; (7) if all the 
several copyholds were surrendered to the use of 
A. & his heirs & the lord admitted him tenendum 
per antigua servitia, the tenures were several & the 
fines ought to have been severally assessed & 
demanded; (8) where a copyholder has several 
lands severally held by several services by copy 
he might refuse to pay the fine for one parcel & 
forfeit that but pay the fines for the others; 
(9) non-payment of rent on the day fixed did not 
cause a forfeiture unless there was a refusal to 

ay; (10) waste in the copyhold did not cause 
orfeiture of another; (11) no fine was due either 
upon surrender or descent until admittance ; 

(12) if after admittance the tenant refused to pay 

the fine it was a cause of forfeiture —HoBART v. 

HAMMOND (1600), 4 Co. Rep. 27b; 76 E. R. 942; 

sub nom. DALTON v. HAMOND, Moore, K. B. 622; 

Cro. Eliz. 779. 

Annotations :—As to (1) Refd. Willowes’ Case (1608), 13 
Co. Rep. 1; Godfrey’s Case (1614), 11 Co. Rep. 42a; 
Bell v. Wardell (1740), Willes, 203 ; aser v. Mason 
1883), 11 Q. B. D. 574. As to (6) Refd. Johnstone v. 
pencer (1885), 30 Ch. D. 581. ds to a4) Consd. Graham 
v. Simo (1801), 1 Hast, 632. Generally, fd. Attree 
v. Scutt (1805), 6 Hast, 476; Garland v. Jekyll (1824), 
9 Moore, C. P. 502. 

1048. -—- Not payable on covenant to surrender. | 
—R,. v. HENDON (LORD OF THE MANOR) & TRO- 
WARD, No. 1678, post. 

1049. -]—In an action on a covenant :-— 
Held: (1) a covenant to surrender a copyhold to 
@ purchaser, & to make & do all acts deeds etc. for 
the perfect surrendering & assuring the premises 
at the costs & charges of the seller, was not broken 
by non-payment of the fine to the lord on the 

mission of the Borla tay (2) the title of the 

urchaser was perfected by the admittance & the 

e was not due till after admittance.—GraHamM 
v. SIME (1801), 1 East, 632; 102 E. R. 244. 








Annotations :-—Oonsd. Clarke v. Twyford, Re Pirkins’s 
Estate (1859), 33 L. T. 0. 8.178. Refd. R. v. Cottingham 
(8a). t B. Re 603. =e 
1050. ——- Memorandum of admission of 


steward’s book insufficient.).—Haywarp v. Raw, 
No. 1102, post. 

1051. Covenant by settlor to surrender copyholds 
to trustees—-To intent that they might be admitted— 
At his costs & charges—Settlor not bound to pay 
fine.]|—A husband covenanted with trustees that 
he would at his own costs & charges surrender 
copyhold hereditaments he held in right of his 
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wife to them to the intent that they might at his 

costs & charges be admitted tenants upon certain 

trusts :—Held: the husband was not bound to 
ay the fine upon admittance.—BaRROoW v. 
ARRow (1855), 26 L. T. O. 8, 22; 3 W. R. 587. 


Annotation -—Consd. Re Eastern Counties Ry. Act, Ex yp. 
‘Sawston & Wakelin’s Charity Trustees (1868), 31 L. T. 0.8. 
1 e 


See, also, No. 1695, post. 


(b) On Transmission of Legal Estate. 


1052. Admittance of executor of termor.]—A 
uestion arose whether the surviving exor. of J es 
the surviving trustee of a term of years in copy- 
holds, ought to be admitted tenant of the premises, 
& if he ought to be whether the lord of the manor 
was entitled to a fine on the admittance :—Held : 
(1) during the continuance of those lives by which 
a term of years in a copyhold was supported, if the. 
termor died it devolved upon his exor. of necessity 
to be admitted tenant in the lord’s ct. & pay the 
fine thereon incident; (2) a right to admission & 
a fine accrued to the lord on the death or change 
of every tenant.—BATH (EARL) v. ABNEY (1757), 
1 Keny. 471; 1 Burr. 206; 96 E. R. 1060. 
Annotations :—As to (1) Consd. Wilson v. Hoare (1831), 
B. & Ad. 350; Everingham v. Ivatt (1872), L. R. 


Q. B. 683. Refd. Doe d. Whitbread v. Jenney (1804), 
Smith, K. B. 116. 


1058. Not on assignment of equitable interest— 
Under covenant to surrender.|—R. v. HENDON 
(LORD OF THE MANor) & TROWARD, No. 1678, 


ost. 
. 1054. Not on devolution of equitable title—Only 
on transmission of legal estate.|—In an action by 
the lord of a manor for the recovery of fines :— 
Held: (1) the lord was entitled to a fine in respect 
only of a transmission of the legal estate in copy- 
holds, & could not claim a fine in respect of any 
devolution of the equitable title where the legal 
estate remained in the person who has been already 
admitted tenant on the roll; (2) a covenant for 
value to surrender, though binding as between 
surrenderor & surrenderee, could not be enforced 
by the lord so as to entitle him to compel a new 
admittance & a fine in respect thereof.--HALL v. 
BRoMLEy (1887), 35 Ch. D. 642; 56 L. J. Ch. 722; 
56 L. T. 683; 35 W. R. 659; 3 T. L. R. 583, C. A, 


B. Whether more than one Fine Payable. 
(a) On Admitiance of Co-owners. 

1055. Joint tenants—On admittance of one of 
several joint tenants—After release of estate & 
interest by remaining joint tenants—Single fine 
payable.]—-Devise of a copyhold to three persons 
in fee, who were also aoe exors. of the will 
& proved it. Two of them by deed released their 
interest & estate in the copyholds to the third to 
the intent that she might be admitted alone. The 
lord of the manor claimed a treble fine, & had not 
admitted :—Held: the lord was entitled to a 
single fine only, the deed operating as a disclaimer, 
& the fact that all three had proved the will not 
prevenling any of them from disclaiming the 

evise under it.—WHELLESLEY (LORD) v. WITHERS 
(1855), 4 E. & B. 750; 24 L. J. Q. B. 184; 25 
L. T. 0. 8S. 79; 1 Jur. N.S. 706; 30. L. R. 1187; 
119 BE. R. 277. 
Annotations :—Consd. Bence v. Gilpin £1888), L. R. 3 Exch. 

76. Refd. R. v. Garland (1870), 7 - 5 Q. B. 269. 

1058. —— After disclaimer by remaining 
joint tenants—When acts of ownership exercised 
before disclaimer—-Fine as on admittance of all.]— 
There was a disclaimer by two out of three joint 
tenants, surrenderees of certain copyhold lands 
belonging to a manor, executed before the ad- 
mittance of the remaining joint tenant, but after 


aos bo 
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the exercise by all three of various acts of owner- 
ship over the estate :—Held: the disclaimer was 
void, & the lord was entitled to a fine as upon the 
admittance of all.—BENCE v. GILPIN (1868), 
L. R. 8 Exch. 76; 37 L. J. Ex. 36; 17 L. T. 655; 
16 W. R. 705. 

Annotation :—Refd. R. v. Garland (1870), L. R. 5 Q. B. 269. 

Assessment of fine—On admission of joint 
tenant.]—See Nos. 1140, 1141, 1142, 1143, post. 

Custom to admit one only of several joint tenants.] 
—See No. 1509, post. 

1057. Coparceners—Entitled to admittance—On 
payment of single fine.|—-Semble: coparceners are 
entitled to be admitted to copyhold tenements as 
one heir & upon the payment of one set of fees.— 
R. v. BONSALL (LORD OF THE MANOR) & WOLLEY 
(STEWARD) (1824), 3 B. C. 173; 4 Dow. 
& ty. K. B. 825; 107 BE. R. 699. 

Annotation :—Refd. King v. Turner (1833), 1 My. & K. 456. 


Tenants in common.]—Sce No. 1078, post. 


(b) On Admittance of Tenants having Limited 
Interests. 


i. Tenant for Life and Remainderman. 


1058. Admittance of tenant for life—Is ad- 
mittance of remainderman—Without prejudice to 
lord’s fine.|—Brown’s Cask, No. 627, ante. 

1059. ——.|—-BLACKBURN v. GRAVES 
(1674), 1 Mod. Rep. 102, 120; 2 Lev. 107; 3 Keb. 
263, 329; 86 K. R. 764, 778; sub nom. BATMORE 
v. GRAVES, 1 Vent. 260. 

Annotations :—Consd. Miy v. Caldecot (1832), 8 Bing. 439. 
Refd. Bath v. Abney (1757), 1 Burr. 206; Kensington v. 
Mansell (1806), 13 Vos. 240; R. v Woodham Walter 
(1869), 10 B. & 8. 439; Everingham v. Ivatt (1872), 
L. R. 7 Q. B..683 ; Re Hudson, Cassels v. Hudson, [1908] 
1 Ch. 655. Mentd. Bern v. Mattaire (1735), Lee temp. 
Hard, 119; Garforth v. Bradley (1755), 2 Ves. Sen. 675 ; 
Hveringham v. Ivatt (1873), L. R. 8 Q. B. 388. 

See, also, No. 1052, ante. 

1060. No new fine due for remainder- 
man.|—-DELL v. HIGDEN, No. 721, ante. 

1 Except by special custom.| 
—I'., a copyholder, made a surrender to the use 
of himself for life & after to the use of his son A. 
for life, & after to the use of his will. He was 
admitted & died. The lord pretending forfeiture 
granted the lands to a stranger :—-Held: (1) the 
admittance of a tenant for life was admittance of 
him in the remainder, but not to prejudice the 
lord of his fine due by custom of the manor; (2) 
the fee simple of the copyhold being limited to the 
use of the will remained in the copyholder & 
not in the lord.—Fitrcn v. STucKLEY (1594), 4 
Co. Rep. 23a; 76 E. R. 923; sub nom. Fircu v. 
HOCKLEY, Cro. Eliz. 442. 

Annotations :—.48 to (1) Refd. Batmore v, Graves (1674), 
1 Vent. 260; Geo dad. Thornbury v. (1764), Amb. 
627. (2) Refd. Smith v. Triges (1721), 1 Stra. 487 ; 

d. Jefferies v. (1754), 1 Keny. 110; Holder d. 

Sulyard v. Preston (1769), 2 Wiis. 400. 
1062, ——- ——— -—-- ——-.]—A  copyhold was 

granted to A. for life with remainder in fee :— 

Held: (1) the admittance of a copyholder tenant 

for life was an admittance of him in the remainder ; 

(2) except by special custom the lord of the manor 

should have only one fine.—GYPPEN v. BUNNEY 

(1596), Cro. Eliz. 604; 78 BE. R. 7543; sub nom. 

TIPING v. BUNNING, Moore, K. B. 465. 

Annotations :—As to (1) Co Everingham v. Ivatt rete), 


L. R. 7 Q. B. 683. . Batmore v. Graves (1674), 
Vent. 260; Doe d. Whitbread v. Jenney (1804), 5 East, 





























522; Church v. Mundy (1806), 12 Ves. 426; Doo d. 
Tofield v. Tofleld (1809) 11 East, 248, 46 to (2) Consd. 
Doe d. Whitbread v. Jenney (1864) 5 Rast, 522. Refd. 

arnes v. Corke (1691), 3 Lev. 308; K Mansell 


B : Keng nv. 
(1806), 13 Ves, 240; R. v. Dullingham (1838), 8 Ad. & El. 
1068, ——— ——— —  —-—.,]—-In an action of 


ejectment :—Held: (1) wdmitten e of a copyholder 


| 


| 
| 


for life was so of him in the remainder, & no fine 
was due by the remainderman in the absence of 
special custom ; (2) refusal to pay a fine while the 
matter was in doubt was not such obstinate & 
wilful refusal as would incur a forfeiture.—BARNES 
v. CORKE (1691), 3 Lev. 308; 83 BE. R. 703 


Annotations :—As to (1) Consd. Kensington », Mansell (1806), 
13 Ves. 240; Ely v. Caldecot (1832), 8 Bing. 439, 


See, also, Nos. 1509, 1731, post. 

1064. Full fine paid on admittance of tenant for 
life—No fine payable on admittance of remainder- 
man-—Except by special custom.|—In an action of 
assumpsit to recover the amount of certain fines 
alleged to be due from deft. upon his admission to 
certain copyhold premises :—Held: the lord of a 
manor having taken a full fine on the admittance 
of a tenant for life was not entitled to another full 
fine upon the admittance of the remainderman as 
tenant in fee, unless the imposition of such latter 
fine was authorised by a special custom of the 
manor.—ELty (DEAN & CHAPTER) v. CALDECOTT 
(1832), 8 Bing. 439; 1 Moo. & S. 633; 1L. J.C. P. 
131; 131 E. R. 463. 

Annotations :-—Consd. Fiveringham v. Ivatt (1872), L. R. 
7 Q. B. 683. Refd. R. v. Woodham Walter (1869), 10 
B. & S. 439; Smith v. Hobbs (1887), 3 T. L. R. 293. 
1065. —— .|—A devisee of copyhold 

paid the full fine due by the custom of the manor 

on his admittance to hold in fee. Ho afterwards 
surrendered to the use of himself for life with 
remainders over, & on being admitted to such life 
estate paid a nominal fine of ls. :—Held: without 

a custom to such effect, the remainderman was 

not liable on the death of the tenant for life to pay 

any fine. —PHYPERS v. EBURN (1836), 3 Bing. N. O. 

250; 2 Hodg. 230; 3 Scott, 684; 6L. J. 0. P. 

20; 132 BK. Rh. 406. 
1066. ——.]—A return to a writ of 

mandamus directed to the lord of the manor of W. 

commanding him to admit R. as tenant for lifo 

to cortain customary lands devised to her by M. 

stated that by immemorial custom of the manor 

a full fine ought to be paid, to the extent of that 

payable by a tenant in fee simple, by every tenant 

for life on his admission. The alleged custom was 
traversed :—Held: a lord of a manor who had 
been paid a full fine on the admission of a tenant 
for life had no right on the death of the latter to 
another full fine from the remainderman for his 
admission, unless a special custom of the manor 
justified the claim.—R. v. WoopuHaAM WALTER 

(LORD OF THE MANOR OF) (1869), 10 B. & S. 439. 
1067. Special custom—-For admittance of re- 

mainderman—é& payment of fine—Good.] —A 

copyholder in fee who had paid a fine on his 

original admittance surrendered to the use. of 
himself for life, remainder to his wife for life, 
remainder over. On the surrender & re-admittance 
no new fine was paid, & by the custom a remainder- 
man coming into possession on the death of 
tenant for life had to be admitted & pay & fine :— 
Held: (1) such @ custom was good ; (2) on the 
death of tenant for life, the next in remainder not 
coming in to be admitted & pay the fine, after 
proclamations made & presentment by the jury, 
the lord might seize quousque the tenant came 
in, & maintain ejectment to recover the possession 
in the mean time; (3) such proclamations being 
in general terms for any person to come in & make 
title, etc. & the presentment of default being also 
general, were good, though the person next in 
remainder were known & named in the surrender.— 

Don d. WarrsrEaD v. JENNEY (1804), 5 

522; 2 Smith, K. B. 116; 102 KE. or Me 

A § Cone cheno. ivatt (1873), 


te Bing, ¥ 563.7 Bata. een v. Worsfold (1849), 
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Sect. 1.—Fines: Sub-sect. 2, B. (b) 4., ti. & tit., (0) 


L. T. O. 8. 4; R. v. Woodham Walter (1869), 10 B. & 8. 

439. ds to (3) Refd. Doe d. Bover v. Trueman (1831), 

1 B. & Ad. 736. 
lord of the manor of W. to recover a fine assessed 
by the homage on the admittance of deft. to 
@ remainder expectant on the determination of a 
life estate in copyholds :—Held: (1) there might 
exist a special custom in a manor for the remainder- 
man upon a life estate to be admitted, & to pay a 
fine for his admittance after the admittance of the 
tenant for life, & if such remainderman desired 
to be admitted during the life of the tenant for 
life, he might be so admitted, but then he would 
have to pay his fine immediately upon his ad- 
mittance ; (2) the remainderman could not claim 
to be admitted to a part only of the premises 
during the life of the tenant for life & to pay a 
part only of the fine, but if he desired to be 
admitted the lord might compel him to be admitted 
to all the premises, & to pay all the fine payable 
by the remainderman.—EVELYN v. WORSFOLD 
(1848), 15 L. T. O. S. 4. 

Annotation :—As to (2) Consd. Johnstone v. Spencer (1885), 

30 Ch. D. 581. 

1069. ———- ——- ——- ———.]—_Action by S. as 
lord of the manor of B. to recover a fine alleged 
to be due to him from deft. :—Held: custom of 
manor was proved that the lord was entitled to 
claim a fine for the admission of the remainderman, 
to which a tenant for life had previously been 
admitted & paid a fine.—Smiru v. Hoprs (1887), 
38 T. I. R. 293. 

1070. ——— ——_ Remainderman may claim 
admittance during life of tenant for life—On pay- 
ment of full fine.|—EvELYN v. WORSFOLD, No. 
1068, ante. 

See, also, No. 1145, post. 


ii. Tenant for Life and Reversioner. 
1071. Admittance of tenant for life—Is not 
admittance of reversioner.|—DrtL v. HIGpeEn, 


No. 721, ante. 
ayable by heir—Until death of 














1072. No fine 
tenant for life—Unless heir surrenders in lifetime 
of tenant for life.|—R. v. DULLINGHAM (LADY OF 
THE MANOR OF), No. 1082, post. 


lii. Other Cases. 

1078. Special custom for admittance of remainder- 
man—& payment of fine—Notwithstanding ad- 
mittance of tenant for life—Rule applied to 
executory devisee—On defeasance of estate in fee.] 
—Where by the custom of a manor it was necessary 
for a copyhold tenant in remainder to be admitted 
& pay a fine on becoming entitled in possession 
notwithstanding the admission of the tenant for 
life :—Held: the same rule ought to be applied 
to an executory devisee who became entitled on 
the defeasance of an estate in fee, although no 
custom applicable to that case was established.— 
RANDFIELD v. RANDFIELD, Ex p. GARLAND (1861), 
3 De G. F. & J. 766; 31 L. J. Ch. 1138; 5 L. 4. 
eer 8 Jur. N. 8. 161; 45 BE. R. 1076, L. C. & 


Annotation —Mentd. Walmaley v. Mundy (1884), 13 Q. B. D. 
(ec) On Admittance of Tenant claimi through 
Dead eitted Persons. "e fii 
i. Purchaser. 

1074. Purchaser from trustees—Selling under 
trust for sale—One fine si copyholder sur- 
renders to the use of his will, & by his will orders & 
directs two persons to sell, & to apply the monies 


CoPpYHOLDS. 


for the p es in the will :—Held: they might 
sell without being admitted, & the lord should 
admit the vendee, & should have but one fine.— 
Hoxuper d. SULYARD v. PRESTON (1769), 2 Wils. 


pln per ge Oundle (1834), 1 Ad. & El 
ions : . v Oun 3 ; 
“Ra; Glass 0 Richardson (1852), 2 De G. M. & G. 658, 
. Flack ©. Downing College, Cambridge (1853), 13 

OC. B. 945. Refa. Re Townsend's Contract, [1895] 1 Ch. 
716 ; Sissons v. Chichester-Constable, [1916] 2 Ch. 76. 

1075. ——— Substituted by private Act for trustees 
previously admitted—One fine only.]-— Testator 
surrendered copyholds to the use of his will, & 
devised them to trustees for a term of years, on 
certain trusts, subject to which he devised them 
for life, with remainder in tail, & divers remainders 
over, with a provision for cesser of the term on 
the trusts being satisfied. On testator’s death, 
the trustees were admitted tenants to hold for the 
term upon the trusts of the will; & a fine was duly 
pee upon such admission. Afterwards, & after 
he trusts of the term were satisfied, a private Act 
was passed, which enacted that certain new trustees 
therein named might sell the premises freed from 
the limitations of the will, & declare the copyhold 
tenants of the premises should thenceforth be 
trustees of the legal estate thereof for the purchaser, 
& such tenants should be such trustees accordingly, 
until the same should have been surrendered ; 
with pone for the new trustees, by any surrender 
according to the custom of the manor, & in the 
same manner as if they were copyhold tenants 
of the same, to surrender the copyhold heredita- 
ments so to be sold to the use of the purchaser. 
The Act contained a clause saving the rights of all 
poo except those interested under the will. 

e trustees, having sold the premises, tendered a 
formal surrender to the steward, which he refused 
to accept, because the trustees were not tenants 
of the manor, & must themselves be admitted 
before they could surrender; that the estate tail 
was not barred, for this could only be done by a 
surrender for that purpose, on which, by the custom 
of the manor, a fine would be payable; & that the 
lord was no Perey to the private Act, & not bound 
by it :—Held: as the tenant for life & remainder- 
man in tail had already been admitted by the 
admittance of the original trustees, & as, under 
the Fines & Recoveries Act, 1883 (c. 74), 6.50, & 
other sections, the tenant for life & remainderman 
in tail might, independently of the private Act, 
by one surrender, have barred the entail & con- 
veyed to the purchaser, the lord was not prejudiced 
by the private Act, substituting the new trustees 
as surrenderors in lieu of the tenant for life & 
remainderman in tail: & he was bound to accept 
the surrender.—R. v. WEEDON BECK (LORDS, ETc.) 
(1849), 18 Q. B. 808; 18 L. J. Q. B. 289; 

L. T. O. 8. 446; 18 Jur. 1121; 116 E. R. 1472. 

1076. Selling under power of sale—One fine 
a Pd HeaTHCOTE & RAWSON’s CONTRACT, 
No. 1689, post. 

1077. Purchaser from heir—Double fine.j|— 
Morse v. FAULKNER, No. 1869, post. 

1078. Purchaser from five tenants in common— 
One of whom admitted—Five fines.|—Testator 
devised copyhold tenements to his son W. for life, 
remainder to the children of W. as tenants in 
common in tail, remainder as to one moicty to 
his daughter P. for life, remainder to her children 
as tenants in common in tail, & as to the other 
moiety to his daughter S. for life, remainder to her 
children as tenants in common in tail. W. was 
admitted, & died in 1844, without issue, P. & S. 
having previously died, leaving issue. After the 
death of W., the only child of P. & the four children 
of 8. surrendered to T., all that piece or parcel of 
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land late in the occupation of W. :—Held: on the 
admittance of T., five different fines, & five sets 
of fees, & five ere duties were payable.—R. v. 
ETON CoLLEGR (1846), 8 Q. B. 526; 6 L. T. O.S. 
869; 115 E. R. 973; sub nom. R. v. EVERDON 
(LORDS OF THE MANOR), 16 L. J. Q. B. 18. 

Annotation oe d. Doe d. Croft v. Tidbury (1853), 23 


1079..Purchaser from tenant for life under 
Settled Land Act, 1882 (c. 38)-—-When trustees not 
admitted—One fine only.]—A copyholder who had 
been admitted to the copyhold to him & his heirs 
died, leaving a will by which he devised it to 
trustees upon trust to pay the rents to his widow 
for life. Shortly after death the widow sold 
the property under the powers of the above Act. 
The trustees had not been admitted. The lord of 
the manor claimed to be paid, in addition to the 
fine payable by a purchaser on admittance, the 
fine which would have been payable if the trustees 
had been admitted :—Held: the lord could only 
claim one fine—Re Naytor & SPENDLA’s CoN- 
TRACT (1886), 34 Ch. D. 217; 56 L. J. Ch. 453; 
56 L. T. 182; 35 W. R. 219; 3 T. L. R. 242, C. A. 


ii.. Devisee. 

1080. Admission of devisee—Of unadmitted sur- 
renderee—Two fines payable.|—--R. v. WILBERTON 
(LADY OF THE MANOR) (1857), 29 L. T. O. S. 126. 

1081. ——— Of unadmitted trustee—Two fines 
payable—Notwithstanding admission of cestuis que 
trust on payment of accustomed fines.|—Where a 
poe entitled to copyhold tenements in fee, who 

ad never been admitted, & never sought admis- 
sion to them, died, having devised all his property 
to his eldest son & heir :—-Held : (1) on the admis- 
sion of the son the lord was entitled to two fines, 
one for the tenant’s own admission, & the other as 
if his father had been admitted ; (2) the lord was 
not estopped from claiming this on the ground 
that the property was held in trust, & that he had 
admitted some of the cestuis que trust on payment 
of the accustomed fines.—LONDESBOROUGH (LORD) 
v. Foster (1863), 3 B. & S. 805; 2 New Rep. 24 ; 
32 L. J. Q. B. 225; 8 L. T. 240; 9 Jur. N.S. 
1173; 122 E. R. 801; sub nom. LoNnsBOROUGH 
(Lorp) v. Foster, 11 W. R. 593. 
Annotation :—As to (1) Distd. Hall v. Bromley (1887), 35 

Ch. D. 642. 

iii, Other Cases. 

1082. On enrolment of surrender of reversion— 
By surrenderee from unadmitted heir of devisor— 
Fine payable in respect of descent to heir.]—K., 
copyholder in fee, devised to R. for life, who was 
admitted, & paid, in respect of her admittance to 
hold for life, as large a fine as if she had been 
admitted tenant in fee. During R.’s life K.’s 
heir at law surrendered to such uses as L. should 
appoint, &, in default, etc., to the use of L. in fee. 

- had not been admitted or paid any fine :— 
Held: though the lord could not compel the heir 
to come in & be admitted, & pay his fine, during 
the life of the tenant for life, yet he could not be 
compelled on the ep plendon of the heir, nor, a 
fortiori, on that of L., to receive & enrol the 
surrender without payment of the fine for the 
descent of the reversion to the heir.—R. v. DuL- 
LINGHAM (LADY OF THE MANOR) (1838), 8 Ad. & EI. 
858; 1 Per. & Dav. 172; 1 Will. Woll. & H. 605 ; 
112 E. R. 1063 ; sub nom. R. »v. Picott, 8 L. J. Q. B. 
yee sub olathe v. CAREW, 1 Jur. 261. 

notations :—Folld, Evelyn v. Worsfold (1849), 15 L. T.0.S, 

‘3 cieid, Flack v Downing Collexe, Cer beidge (1853), 

1088. On admittance of heir—Of unadmitted 
Surrenderee of reversion—-One fine only payable.]— 


A copynolier of the manor of W. devised certain 
copyhold property to a tenant for life, with 
remainder to tenants in common in fee; the 
tenant for life was admitted & paid his fine to the 
lord of the manor ; the remaindermen surrendered 
their reversions to another person, who died with- 
out admittance, the surrenders being duly en- 
rolled. Subsequently, upon the admission of that 
person’s customary heir, the lord of the manor 
claimed a double fine, one for the heir on his 
admittance, & one as for his ancestor, who had 
not been admitted :—Held: the lord of the manor 
was entitled to a single fine only upon the ad- 
mittance of the customary heir.—GARLAND v. 
ALSTON (1858), 3 H. & N. 390; 27 L. J. Ex. 488 ; 
81 L. T. O. S. 237; 4 Jur. N. S. 589; 6 W. R. 
689; 157 EB. R. 622. 

1084. On admittance of trustee—Appointed in 
place of disclaiming trustee---One fine only payable.| 
—P., a trustee of copyholds, devised them to S., 
who was not his customary heir, & died. 8S. having 
disclaimed the devise, the Ct. of Ch., upon the 
petition of the cestui que trust, which was not 
served upon the lord of the manor, made an order 
under the Trustee Act, 1850, appointing B. 
trustee in the place of P., & vesting in B. all the 
estate in the copyholds, which would have vested 
in S., if S. had accepted the devise in P.’s will. 
Upon a petition by the lord of the manor to dis- 
charge the order & rehear the former petition :— 
Held: the order was in the proper form, & was 
properly made without the consent of the lord of 
the manor, & did not prejudice the question 
whether he was entitled to a single or a double 
fine for B.’s admittance; & the cestuis que trust 
were right in not serving their petition upon the 
lord :—Semble: the lord was not entitled to a 
double fine.—PATERSON v. PATERSON (1866), 
L. R. 2 Eq. 31; 35 Beav. 506; 35 L. J. Ch. 518; 
14 1. T. 320; 12 Jur. N. S. 408; 14 W. R. 601; 
55 E. R. 992; subsequent Droge sub nom. 
Bristow v. Booru (1869), L. R. 5 C. P. 80. 

1085. Substituted by order of court-—In 
place of trustee out of jurisdiction—One fine only 
payable.|—-P., devisee in trust under the will of 
his father It. of copyhold tenements of the manor 
of W., was duly admitted as tenant, & paid his 
fine. He died, having by his will devised all his 





' estate of what nature or kind soever to S., his 


widow, whom he appointed sole extrix. of his will. 
S. proved the will, but was never admitted to the 
copyhold tenements; & she shortly afterwards 
executed a deed of disclaimer as to them. The 
customary heir-at-law of P. was his nephew, J.: 
but he being abroad, out of the jurisdiction of the 
ct., a decree was made whereby deft. was appointed 
a trustee of the will of R., so far as it related to the 
copyhold or customary hereditaments devised 
thereby, in substitution for P., deceased, & the 
estate vested in him, under the powers of 13 & 14 
Vict. c. 60, s. 32, & The Trustee Act, 1852 (c. 55), 
s. 9. Upon the admittance of the deft., the 
substituted trustee under the above decree, the 
lords of the manor claimed two fines, one for his 
admittance, & another as for the admittance of 
J. the customary heir:—Held: the lords were 
entitled to one fine only.—Bristow v. BooTH 
(1869), L. R. 5 O. P. 80; 309 L. J. CO. P. 47; 21 
L. T. 427; 18 W. R. 188. 
Annotation :-—Refd. Hall v. Bromley (1887), 35 W. R. 659. 
(d) On Admittance to Several Tenements. 

1086. Where several estates—Several fines.]— 
Hopart v. HAMMOND, No. 1047, ante. 

1087. —-— In absence of contrary custom. 
—Four several copyhold tenements were dev. 
to the same persons, & no custom was proved that 
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Sect. 1.—Fines: Sub-sect. 2, B. (d), (e) & (f); sub- 
3&4, A. (a) & 
the lord was entitled in such case to but one 
admission fine :—Held: four several admissions 
were payable thereon & four several fines to the 
lord, But it did not follow that the steward was 
entitled to four sets of fees thereon, & if there were 
no custom steward’s fees in such case, the 
steward could only claim quantum meruit.— 

TRAHPERNE v. GARDNER (1856), 5 BE. & B. 913; 25 

L. J. Q. B. 201; 2 Jur. N.S. 394; 119 E. R. 721 ; 

sub nom. TREHERNE v. GARDNER, 26 L. T. O. S. 

271; 4 W. R. 281; subsequent procecdings, sub 

nom. TRAHERNE v. GARDNER (1857), 8 EK. & B. 

161. 

Annotations :-—Co Johnstone wv. Spencer (1885), 30 
Ch. D. 581. Mentd. Bryant v. Foot (1868), L. R. 3 Q. B. 
497: Lawrence v. Hitch (1868), 9 B. & 8S. 467. 

1088. Custom to pay one general fine—On pur- 
chase of several copyhold tenements—Under one 
disposition—Good.|—-There is no general copyhold 
law that, in manors in which a fine is only payable 
on the first admittance of a tenant, a purchaser 
of several distinct copyhold tenements under one 
disposition, whether a will, or surrender, or other- 
wise, is entitled as of right to split his admittances, 
i.e., is entitled to compel the lord of the manor to 
admit him to any one or more of such several 
tenements, & to take admittance to the others at 
any subsequent time, as & when he pleases. A 
special custom in a manor, that a purchaser of 
several distinct copyhold tenements under one 
disposition, must e admittance to all at one & 
the same time, & pay one general fine in respect 
of all, is good.—JOHNSTONE v. SPENCER (EARL) 
(1885), 80 Ch. D. 581; 53 L. T. 502; 34 W. R. 
10 $ 1 T. Il. R. 682. 

1089. Custom to pay fine on first admittance— 
Purchaser of several copyhold tenements—Under 
one disposition—Not entitled to split admittances.] 
— JOHNSTONE v. SPENCER (EARL), No. 1088, ante. 

See, also, Nos. 1124, 1125, post. 


(e) On Admitiance of Surrenderee from Tenants in 
Common. 


1090. Separate fines payable.|\—R. v. 
COLLEGE, No. 1078, ante. 


(f) On Admittance of, Remainderman Suhject to 
Term. 


ETon 


1091. Admittance of devisee in fee—Subject to 
term of years—& full fine paid—Lord cannot require 
admittance of trustees of term.]—A  copyholder 
in fee devised his estate to trustees for a term of 
years &, subject to the term, to A. in fee. A. was 
admitted & paid a full fine; the admittance on 
the roll recited the will, & stated that the lord by 
his steward delivered to A. seisin of the lands b 
the rod to hold the same to him & his heirs & 
assi for ever according to the purport & effect 
of the will; & saving the rights of the lord & all 
other persons; A. was admitted tenant thereof, & 
he paid the fine & relief, but because A. was an 
infant the custody as well of his person as of the 

remises was committed to the guardians of the 
ant. After the admittance of A. the lord made 
proclamations, &, the trustees refusing to be 
admitted, he seized quousque :—Held: as by the 
form of the admission A. was admitted in presenti 
& not merely to the remainder, the lord had both 
a tenant on the roll & a full fine, & therefore could 
not force the trustees to come in & be admitted.— 
EVERINGHAM v. Ivatr (1873), L. R. 8 Q. B. 388; 
- es . Q. B. 208; 28 L. T, 672; 21 W. R. 952, 
x. Oh. 


| except twenty or thirty :—Held: 
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Sus-sEct. 8.—FINHS oN ALIENATION. 

1092. Custom of arbitrary fine on purchase of 
lands within Ee ea custom for the 
lord of a manor of ancient demesne to receive a 
fine arbitrary pen the purchase of lands within 
the manor is bad, whether limited to purchases by 
strangers (that is, persons not already tenants of 
the manor) or not, as being contrary to Quia 
Emptores & other statutes.—MERTTENS v. HI, 
{1901] 1 Ch. 842; 70 L. J. Ch. 489; 17 T. L. R. 
289 ; sub nom. MARTTENS v. Ht, 84 L. T. 260; 
65 J. P. 812; 49 W. R. 408. * 

1093. Custom of fine of year & half’s rent of whole 
tenement—Payable on alienation of any part of 
tenement—Bad.]—Custom that upon any alienation 
in fee of any parcel of lands, or tenements held of 
@ manor, @ fine of a year & half’s rent at which the 
whole tenement was held, should become due :— 
Held: unreasonable. Qu.: whether custom was 
good as to claiming an alienation fine upon an 
alienation for life, because by that tenure the land 
aliened was not altered, for the reversion was still 
held as before by the same tenant.—HOLLAND ». 
LANCASTER (1690), 2 Vent. 184; 86 E. R. 353. 

1094. Custom to claim on alienation for life— 
Bad.]|—HOLLAND v. LANCASTER, No. 1093, anite. 


Sus-SEctT. 4.—AMOUNT AND ASSESSMENT OF FINES. 
A. Amount. 
(a) Whether Arbitrary or Certain. 
1095. To be decided by court rolls—-Not by 


witnesses.|— Hopron v. H{1aains (1613), Toth. 
102; 21 E. R. 136. 
1096. ———_ Of eater number.|—BIRRASTON 


v. WaxsH (1639), Toth. 103; 21 E. R. 136. 

1097. To prove fines uncertain—Entries on court 
rolis—Must show payment of fines above two years’ 
rent—In cases of descent.|—ALLEN v. ABRAHAM 
(1612), 2 Bulst. 32; 80 E. R. 936. 

1098. ———- ——— Showing fines uncertain over 
168 years to 1440—& afterwards certain with few 
exceptions—Sufficient.|—-Where by ancient rolls of 
ct. it appeared that the fines of the copyholds had 
been uncertain from the time of Hen. 3 to 1440, 
& from thence to this day had been certain, 
these few 
ancient rolls destroyed the custom for certainty 
of fine. But if from 1440 all were certain except 
a few, & so in certain rolls before, the few should 
be intended to have escaped, & should not destroy 
the custom for certain fines.—GERARD’s (LORD) 


CasE (1615), Godb. 265; 78 E. R. 155. 
Annet Refd. Johnstone v. Spencer (1885), 30 Ch. D. 


1089. Decree between lords & tenants—To reduce 
fines to certainty — Confirmed.) — MEApows v. 
er (1674), Cas. temp. Finch, 154; 23 


(0) Must be Reasonable. 
i. In General. 

1100. Must be reasonable—Although uncertain 
& arbitrary.])—-In a case of trespass for breaking 
a house & close :—Held: (1) where there was a 
custom in a manor for the lord or his steward to 
assess a reasonable fine upon admission to a copy- 
hoid a certain time & place ought to have been 
append for the payment of the fine ; (2) although 
& fine was uncertain & arbitrary, yet it ought to be 
reasonable; (8) if the fine was unreasonable the 
tenant might refuse to pay it; (4) the reasonable- 
ness of a fine when the lord & tenant could not 
agree should be determined by action; (5) 
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25 6s. 8d. was an unreasonable fine for the ad- 
mittance in fee simple to a cottage & one -acre, 
especially when the annual value of them was, on 
@® rack rent, 538s.—WILLOWES’ CasE (1608), 13 
Co. Rep. 1; 77 EH. R. 1413. 


Annotat ‘— 4s to (1) Befd. Douglas v. Dysart (1861), 10 
oO. B. N. S. 688. a to (4) Consd. Fraser v. Mason (1883), 
11 Q. B. D. 574. Godfrey’s Case (1614), 


Generally, Mentd. 
a es Rep. 42 4; Schelbel 'v. Fairb 
1101. ——.]—-Dow v. GoLpINa (1629), Cro. Car. 


196; 79 EB. R. 772. 
Anmicion :—Oonsd. Richardson v. Kensit (1843), 5 Man. & 


G. 

1102. Though uncertain.]|—Action by the 
lord of a manor to recover fines :—Held: (1) he 
could not recover a fine not certain unless it was 
reasonable, assessed, & demanded; (2) a sur- 
renderee of copyhold premises had a right to have 
in his admittance a description of the premises 
corresponding with that in the surrender; (3) an 
entry by a steward of a manor in his book of the 
admission of a surrenderee of copyhold premises 
was & mere Memorandum & not such an admittance 
as would entitle the lord to claim a fine.—Hay- 
WARD v. Raw (1861), 6H. & N. 308: 30 L. J. Ex. 
178; 4 lL. T. 619; 158 FE. RR. 126. 

Annotations :—<As to (1) Refd. Fraser -v. Mason (1883), 11 

Q. B. D._574; Blackmore v. White, [1899] 1 4 B. 203. 

As to (3) Refd. Blackmore v. Whito, [1899] 1 Q. B. 293. 


See, also, No. 1123, post. 


ii. What Fine Reasonable. 

1108. One year’s value—Reasonable.|—BLack- 
WALL v. Low (1576), Cary, 54; 21 KE. R. 29. 

1104. ——— ———.]—-Fox v. HUDDLESTON (1607), 
Toth. 100; 21 BE. R. 135. 

1105. On change of tenant—Reasonable.|— 
A copyhold fine might be a year’s value & book, 
upon change of tenant, & half a year’s value on 
change of lord.—GADDESDEN (TENANTS) v. CAREY 
(1607), Toth. 100; 21 E. R. 135. 

1106. Reasonable.|—-WATSON v. MATHNE 
(1618), Toth. 101; 21 E. R. 135. 

1107. —— Tenant right.|—MIpDLETON v. 
JACKSON (1630), 1 Rep. Ch. 33; Toth. 100; 21 
E. BR .499. 

Annotations :—Refd. Popham v. Lancaster (1636), 1 Rep. 
Ch. 96; Cowper v. Clerk (1732), 3 P. Wms. 155; Frasor 
v. Mason (1883), 11 Q. B. D. 574. 

1108. ——.|—POPHAM  v. 
(1636), 1 Rep. Ch. 96; 21 E. R. 518. 
Annotations :— . Cowper v. Clerk (1732), 3 P. Wma. 

155; Fraser v. Mason (1883), 11 Q. B. D. 574. 

1109. Half year’s value—On charge of lord— 
Reasonable.|—-GADDESDEN (TENANTS) v. CAREY, 
No. 1105, ante. 

1110. Two year’s value—Reasonable.}|—REt- 
LIcK v. Eyes (1576), Ch. Cas. in Ch. 113; 21 
E. R. 70. 

1111. ——- ——-.]—Grrrinas v. BrowE (1598), 
Toth. 100; 21 E. R. 135. 

1112. ——— ———..]— LAKE ». JETHERELL (1611), 
Toth. 100; 21 BE. R. 135. 

1118. —— ——— On Pe tae MORGAN v. 
ScUDAMORE (1680), Cas. temp. Finch, 464; 2 
Rep. Ch. 184; 23 EB. BR. 251. 

Annotations :-—Refd. Garland v. Jekyll (1824), 9 Moore, CO. P. 
502; Fraser v, Mason (1883), 11 Q. B. D. 574. 

1114. Excess recoverable.|—Case for 
money had & received by deft. as lord of the 
manor or pes use, being part of a fine paid by 
oat on admittance to certain copyhold lands :— 

eld: the overplus above two years’ value, if 
paid under compulsion, might be recovered. 

Fines were formerly arbitrary, the estate being 

held at the will of the lord, but the law having 

now drawn the line & copyhold estates being per- 
manent, no more than two years’ value can be 


ain (1799), 1 Bos. & P. 
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| 
| 


‘ custom within the manor 


taken; but the lord has a right to two years’ 
value. The custom to take 10 per cent. on the 
purchase money, be it of even so long a continuance, 
cannot bind (YATES, J.).—LEAKE v. PigoT (Lorp) 
(1769), 1 Selwyn’s N. P. 2nd ed. at p. 98. 

See, also, No. 1125, post. 

1115. £5 6s. 8d. for admittance in fee simple— 
When annual value on rack rent 53s.—-Unreason- 
able.]|—-WILLOWEs’ OasBE, No. 1100, anie. 


iii. How Reasonableness Ascertained. 

1116. Determined by action.]|—Hosarr v. Ham- 
MOND, No. 1047, ante. 

1117. If lord & tenant cannot agree.|— 
WILLOWES’ CASE, No. 1100, ante. 

1118. Onus of proof—That fine unreasonable— 
On tenant.|—A copyholder brought an action of 
trespass against the lord, who pleaded that he had 
admitted pltf. & had assessed a fine, but that it 
had not been paid. Pitf. demurred :—Held: in 
a copyhold the unreasonableness of the fine must 
come on the part of the tenant.—DENNY v. 
LEMMAN (1615), Hob. 185; 80 HK. R. 285. 

Refd. Moore v. Hastings Corpn. (1737), Lee 





Annotations :—. 
temp. Hard. 353; Doe d. Twining v. Muscott (1844), 12 
M. & W. 832. 


1119. 
Muscort, No. 1393, post. 
See, also, No. 1125, 


(c) By Special Custom. 
i. Validity of Custom. 

1120. To pay different fines—According to 
manner of alienation— Good.]—-PAGE’s CASE 
(1623), Cro. Jac. 671; 79 BE. R. 581. 

1121. To pay year’s value of land at time of 
admission—Good.|—-There was a custom of a 
manor that every tenant who should be admitted 
to any copyhold estate should pay a year’s value 
for a fine according to the value of the land at the 
time of admission :—Held: the custom was good, 
for although it was uncertain what the value 
might be it might be reduced to a certainty by a 
jury.— Perkins v. Titus (1687), 3 Mod. Rep. 
132; Comb. 43; 2 Show. 507; 87 E. R. 85; sub 
nom. PARKINS v. Titus, Carth. 12; sub nom. 
Trrus v. PERKINS, 1 Freem. K. B. 494; affg. 
S. C. sub nom. Titus v. PERKINS (1686), 3 Lev. ae 

L : . . le (1782), 2 Doug. K. B. 
A tia one. ttes ALO. BD. oTde, Ref. 

Fletcher v. Ingram (1695), 1 Ld. Raym. 69; White v. 

Cuddon (1842), 8 Cl. & Fin. 766. 

1122. To pay ten per cent. on purchase-money— 
As fine on admission—Bad.J]—LeaKE v. PIGOT 
(Lorp), No. 1114, ante. 

1128. To pay unlimited fine—On admission of 
stranger—Bad.]—Thero was a custom that the 
lord of a manor in assessing the fine upon admit- 
tance of one not being a copyhold tenant on the 
court rolls, except a customary heir claiming 
admittance as such, was not restricted in amount 
to any number of years’ value of the tenement 
to which such admittance was made :—Held: 
custom was unreasonable & bad.—DovarAs v. 
Dysart (Harz) (1861), 10 C. B. N. 8. 688; 6 
L. T. 327; 142 EB. R. 624. 


ii. Extent and Interpretation of Custom. 

4124. Fine for existing tenants lower than for 
strangers—Stranger purchasing valuable equity of 
redemption—May purchase tenement of small value 
—To obtain benefit of custom.]—Mandamus to the 
lord & steward of a manor to hold a ct. & accept 
@ surrender of a piece of copyhold 
his wife, & admit B. Ctr *. 
that if any person. 
before being a customary tenant ‘or not being 





|—Dor d. TWINING v. 
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Sect. 1.—Fines: Sub-sect. 4, A. (c) ii., (d), B. (a), 
(b) & (c), C. (a).] 


resident within the manor, took any interest as | 


a purchaser by surrender or otherwise of a Re 
etc. within the manor, he should pay for his fine 
on admission as he & the lord could agree, which 
was usually assessed at two years’ value, but 
persons y customary tenants or resident 
within the manor should pay another & a smaller 
fine to the lord upon so taking any such interest. 
B. having purchased the equity of redemption of a 
customary estate of considerable value, afterwards 
& before he was admitted to that estate, pur- 
chased the land in question, being a small cus- 
tomary estate, in order to be admitted to that 
first, & so elude the payment of the larger fine 
whenever he should apply to be admitted to the 
larger estate, & by that means to defraud the lord 
of his said fine :—~-Held; the return was bad, for 
B. might. lawfully make such second purchase in 
order to avail himself of the custom in favour of 

tenants of the manor. Semble: if the second 

purchase were fraudulent, still the purchaser 

would be entitled to admittance, but would not 

be enabled to avail himself of the custom.—R. v. 
BouGHEY (1823), 1 B. & C. 565; 107 E. R. 208; 
aub nom. R. v. MEER & For ton (LorpD & STEWARD 
OF THE MANOR), 2 Dow. & Ry. K. B. 824; 1] 

L. J. O. S. K. B. 184. 


Annotations :—Consd. Johnstone v. Speiver (1885), 30 Ch. D. 
581; A.-G. v. Sandover, {1904] 1 K. B. 689. 


1125. Arbitrary fine on admittance of stranger— 
Stranger making colourable purchase of small 
tenement—Not entitled to benefit of custom—On 
subsequent purchase of more valuable Pees a | 
By the custom of a manor the purchaser of a 
copyhold tenement was required to pay to the 
lord on admittance a substantial arbitrary fine if 
he was a stranger to the manor, but only a nominal 
fine if he was already a tenant of the manor. A 
stranger, who was about to buy a copyhold 
tenement of considerable value, with the object of 
first becoming a tenant of the manor & thereby 
avoiding the payment of the larger fine, entered 
into an agreement with a third person for the sale 
to him of a cottage of small value in the manor on 
the terms that the vendor should after the expira- 
tion of three months repurchase it, & in the interval 
should receive the rent of it for his own use, & 
should pay all outgoings in connection with it. In 
pursuance of that agrecment the cottage was 
surrendered, & the purchaser was admitted tenant, 
he paying a comparatively small arbitrary fine in 
respect of that admittance. The terms of the 
agreement were not disclosed to the lord. Sub- 
sequently the purchaser was admitted tenant of 
the larger tenement, &, as being already a tenant 
of the manor, was charged in respect of it only a 
nominal fine :—Held: (1) the stipulation in the 
agreement for the sale of the cottage that the 
vendor should retain the rent & remain liable for 
the outgoings showed that the purchase was merely 
colourable, the admittance of the purchaser was 
consequently void, & the lord was entitled to 
claim a substantial fine upon the admittance to 
the larger tenement; (2) in manors in which such 
a custom obtained the arbitrary fine which the 
lord was entitled to take from a stranger was not 
limited, in accordance with the general rule, to 
two years’ improved value of the tenement, but 
something more might be added on account of the 
fact that admittance would entitle the purchaser 
to be admitted to future purchase at a nominal 
fine; & for the purpose of determining how much 
t was reasonable to add on that account regard 
would have to be had to the value of the property, 


CoPpYHOLDs. 


& to the consequent probability that it had been 
bought with the express object of getting the 
benefit of the custom on the future admittance to 
some other property which it was then intended 
to buy.—A.-G. v. SANDOVER, [1904] 1 K. B. 689 ; 
73. L. J. K. B. 478; 90 L. T. 480; 52 W. R. 578 ; 
20 T. L. R. 351; 48 Sol. Jo. 852. 

1126, —— Custom for strangers to pay arbitrary 
fine—Fine on admittance of stranger not limited to 
two years’ improved value.|—A.-G. v. SANDOVER, 
No. 1125, ante. 


(d) Decree in Chancery. 

1127. No order for tenants in generality—Only 
in particular cases.|—In a case of tenant right 
between M. & some of his tenants on the borders :— 
Held: (1) neither in tenant right nor in other 
copyholds would any order be made in ct. for all 
the tenants in generality, but for special men in 
special cases; (2) an order would not be made for 
any longer time than the present except it were 
by agreement between the lord & the tenants, 
when it would be made if it appeared reasonable.— 
MUSGRAVE’S CASE (1603), Cary, 27; 21 EH. R. 


1128. No order for longer than present time— 
Except by agreement between lord & tenants.]— 
MUSGRAVE’S Cass, No. 1127, ante. 

1129. Bill by tenant for life & remainderman— 
For declaration as to general fines—Cross bill by 
tenants as to lord’s title—-Issues to be tried at bar.} 
—aA bill was brought by T. as tenant for life & 
his son the next remainderman in tail praying 


that certain general fines due upon the death of 


the lord might be paid, & that certain customs 
might be established. Defts. set forth their 
answer & preferred a cross bill praying that the 
fines & certain other customs might be established 
& the bill further set forth that the daughters of 
the late lord had entered upon the land on his 
death claiming title to them. These ladies were 
made defts. to the bill together with T. & the 
bill Ds har that they might interplead one another : 
—Held: (1) so much of the cross bill as sought to 
bring in question the dispute between T. & the 
ladies ought to be dismissed ; (2) the trial should 
be at bar.—THANET (EARL) v. PATERSON (1788), 
esis ca 247; West temp. Hard. 454; 27 E.R. 
6. 3 ds Ve 


B. Assessment. 
(a) How Value Ascertained, 


1130. Fine of one year’s value on alienation— 
Reserved before statute Quia Emptores—vValue of 
land at time of tenure—Not present value.|—-If aman 
before stat. Quia Emptores makes a gift. & reserves 
to himself upon every alienation the value of the 
land by a year, this s be adjudged according to 
the value of the land at the time of the tenure, & 
not that whereunto it is enhanced at this day, for 
a tenure ought to be certain when it is made 
(ANDERSON, O..J.).—-JOHNS OF SURREY CAsE (1587), 
Gouldsb. 66; 75 KE. R. 998. 

1181. Improved value.|}—HALToN v. 
(1736), 2 Stra. 1042; 93 E. R. 1020. 
Annotations :-—Consd. Verulam v. Howard (1831), 7 Bing. 

. Befd. Simpson v. Clayton (1838), 4 Bing. N. 0. 788 ; 

Richardson v. Kenait (1843), 5 Man. & G. 485. 

1182. Assessment of single fine—On admittance 
to several tenements—Bad.J|—-GRANT v. ASTLE 
(178%), 2 Doug. K. a Ate Fi ga at ; aub-~ 
aequen angs oug. K. B. n. 
Ahadusloan: § ae Cruden (1861), 6 H. & N 

Reward 9, Baker (1787), 1 Term Row, 618 a, King 

9: Elppet (1786). 2 Term Rep. 985 ; Liokbs 


rd 
Mason (1883), 11 Q. B. D. 
6 Term 1811 Bind v. Appleton” (800) 
W113 Hisheeksod v. Meliish (1888s, 8 Bing. ~ 


HassELL 


v. 


Part XI.—RsLaTIonsHIp oF LorD AND TENANT AS AFFECTING SERVICES, ETO. 91 


Leach v. Thomas 1887), 2M. & W. 427: White v. Cuddon 
see re & 66; O'’Connell v. R. (1844), 11 


1188. Rent reserved under lease granted by 
copyholder—Not conclusive of annual value—For 
pup of fine—Copyholder may show value less.] 
—Assumpsti for the amount of a fine payable to 
pltf. as lord of the manor of G. :—He (1) in 
ascertaining the amount of a fine, pees by a 
copyholder, dependent on the annual value of the 
premises, the amount of rent reserved by a lease 
granted by such copyholder was not conclusive 
of the annual value of the copyhold; (2) the copy- 
holder might show that the annual value was less. 
—VERULUM (LORD) v. Howarp (1831), 7 Bing. 
827; 5 Moo. & P. 148; 9L. J. 0.8. 0. P. 69; 131 
E. R. 126. 
ANE :—4e to (1) Refd, Fraser v. Mason (1883), 31 W. R. 


650. 
1184. Calculated without deduction for repairs— 
Unreasonable.]—RiIcHARDSON v. KEnsIT, No. 1145, 


ost. 

1185. Value of licence of public house—In 
estimating improved value—May be included.|— 
HumMPpHREYs v. BLYTHER (1878), cited in Brown’s 
Enfranchisement (1903) 474. 


(b) By whom Assessed. 

1186. Decree by consent—Making binding & 
permanent survey of commission—Appointed by 
court to ascertain values—-Disapproved.|—Copy- 
hold fines were ascertained at two years’ value, & 
a commission was issued to ascertain the value 
of the tenements issued under a decree by consent : 

-Held: this method was improper.——-HOLLES 
SOO) oe Ua HENCON (1679), 3 Swan. 665; 36 | 


Annotations :-—Oonsd. Fraser v. Mason (1883), 11 Q. B. D. 
574. Mentd. Buckley ». Barber (1851), 20 L. J. Ex. 114. 


1187. By lord—Not by homage.|—In assumpsit 
for a fine on admission to a copyhold where the 
lord remitted a part of the fine :—Held: it was 
not necessary to prove an entry on the ct. rolls 
either of the original assessment of the fine or the 
reassessment, for the lord & not the homage was 
to assess the fine.—NorTHWICK v. STANTON (1805), 
2 Smith, K. B. 225. 


(c) In Respect of Several Tenements. 

1138. Several tenements—Held by several ser- 
vices—Fines must be severally assessed.]—IIoBarr 
v. HAMMOND, No. 1047, ante. 

11398. ——— Surrendered to one tenant— 
Holding by ancient services—Fines must be severally 
assessed.|——HoBart v. HammMonn, No. 1047, ante. 


C. Multiplied Fines. 
(a) On Admission of Joint Tenants. 

1140. On admission of three joint tenants—For 
first fe two years improved value—For second life 
half fine for first lfe—For third life half fine for 
second life.|—-Three joint tenants were admitted 
to a copyhold tenement in the manor of S. H. 
The lo of the manor demanded as a fine for 
the first life, two years’ improved value; for the 
second, half that sum, & for the third, half of the 
second fine :—Semble: the fine was reasonable, 
as it would never amount to four years’ improved 
value.—TayLon v. PEMBROKE (1815), cited in 
2B. & Ad, 354; 109 KE. R. 1178. 

Annotation -—Consi. Wilson v. Hoare (1831), 2 B. & Ad. 350. 

1141, ——— —__.. ___ ___.]—_Testator devised 
real estates to three trustees, upon certain trusts, 
: by his will directed, that in the event of any of 
the trustees dying or ceasing to act, others should 

appointed, so that there might always be three 
trustees for the 


of carrying the trusts of 
the will into execution; & he 





directed a 


transfer of the estates upon every such new 
appointment. In execution of the trust contained 
in the will, several copyhold estates were pur- 
chased, & the trustees admitted, & the estates 
were transferred to new trustees from time to 
time. At length, one of the trustees having died 
& another having declined to act, the third sur- 
rendered the copyhold estates to himself & two 
new trustees, & the three were duly admitted by 
the lord :—Held: although one of the surrenderees 
was also a surrenderor, this was an admittance 
of all three to a new estate, & the fine being payable 
in respect of the admission in that new estate, was 
correctly assessed as upon an admission de novo 
of three tenants as joint-tenants of the estate. 

The fine payable, according to the custom of the 
manor, on the admittance of a single tenant in 
fee, was two years improved value, & where 
several persons had been admitted they had paid 
fines assessed two years for the first life, one half 
of that for the second, & one half of that last 
sum for the third :—Held: it was the proper mode 
of calculating the fine in the present case.— 
SHEPPARD v. WOODFORD (1839), 5 M. & W. 608; 
9L. J. Ex. 90; 151 E. R. 257. 


Annotations :~—Consd. Hall v. Bromley (1887), 85 Ch. D. 
i Refd. Richardson v. Kensit (1843), 5 Man. & GQ. 


1142. On admission of fourteen trustees—When 
power in lord to nominate nine if number reduced 
to five—Deduction on account of right to new fine 
on failure of nine lives out of fourteen—lInstead of 
nine absolutely.| Where the lord admitted fourteen 
joint tenants to a copyhold of inheritance, with a 
power in himself to nominate nine others with the 
approbation of a Master in Chancery, when the 
number should be reduced to five, & thereupon to 
take a reasonable fine on such fresh admission of 
the old & new tenants :—Held: a deduction should 
be made on account of the right to take a new fine 
on the failure of nine lives out of fourteen, instead 
of nine absolutely.— Hoare v. WILSON (1834), 10 
Ad. & El. 245n.; 113 E. R. 95, Ex. Ch. 
1143. —___ ——— Fine made up of sum of geo- 
metrical series of nine terms—-First term double 
| value & common ratio one half—With deduction 
! on account of right to renewal fine recurring on 
| failure of any nine lives out of fourteen.]|—By Ch. 
i decree, to which the lord of the manor was a 
| party, it was ordered, whenever the trustees of a 
certain parochial charity, consisting of copyhold 
| of inheritance, should be reduced to five, the lord 
should, witn tne approbation of a master, name 
nine others, being copyholders & inhabitants of 
the parish ; a surrender of the lands should then 
be made, & the fourteen be admitted, paying o 
reasonable fine. The trust became vacant by the 
death of ten, & resignation of two, of the trustees 
so appointed ; & fourteen new ones were thereupon 
duly appointed & admitted :—Held: since there 
was no special custom as to fines on such admit- 
tance, a fine, made up of the sum of a geometrical 
series of nine terms, whose first term was the 
double value & common ratio 4, with a deduction 
on account of the right to a renewal fine recurring 
on the failure of any nine lives out of fourteen, 
instead of nine absolutely, was reasonable.— 
Wison v. Hoare (1839), 10 Ad. & El. 236; 2 
Per. & Dav. 659; 113 BE. R. 91. 
Annotation :—Refd. Richardson v. Kensit (1843), 5 Man, & G. 
485. 


. On appointment of three trustees—Includ- 
a ane mine surrenderor—Fine payable in 
respect of three tenants.|—-SHEPPARD v. Woop- 
{ 
' FORD, No. 1141, ante. 
| "See, also, No. 1145, post 
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Sect. 1.—Fines: Sub-sect. 4, C. (b); sub-sect. 5, A., 
B., C. & D.; aub-sect. 6, A., B. & C.] 


{b) Other Cases. 

1145. Admittance of successive life tenants— 
Followed by remainderman in fee—Custom for pay- 
ment of fine on admittance of remainderman— 
Method of calculation.|}—By the custom of a 
manor & fine was due on the admittance of a 
remainderman, whether admitted at the same time 
as the tenant of the particular estate, or during 
the continuance of such estate. A., a copyholder 
in fee of the manor, devised certain copyhold 
premises to B. for life, remainder to C., & D., his 
wife, for life, with benefit of survivorship, remainder 
to E. for life, remainder to F. in fee. B. was 
admitted, paying a fine of full two years’ value, & 
died. The custom gave to the lord, upon the 
admittance of C. & D., three years’ value, for a 
fine & a half, treating the wife, D., as the party 
next in remainder, half a fine, being one year’s 
value, from E., & a quarter of a fine, being half a 
year’s value, from F.:—Held: (1) the mode of 
assessing the fine was reasonable; (2) the fine, 
having been calculated without making a deduction 
for repairs, was unreasonable.—RICHARDSON v. 
KENsIT (1843), 5 Man. & G. 485; 6 Scott, N. R. 
Asa 12 L. J. C. P. 154; 7 Jur. 856; 134 E. R. 


Annotations :—As to (1) Refd. Evelyn v. Worsfold (1849 
L. T. 0.8.4; R. v. Woodham Walter (1869), 10 B. 





), 15 
& 8. 


SvuB-sEctT. 5.—How AnD By WHOM PAYABLE. 


A. As between Tenant for Life and Remainderman. 
1146. On admittance of new trustees—To be 
borne by tenant for life & remainderman—In pro- 
portion to respective interests.|—The fines, fees & 
expenses for the ission of new trustees to 
copyholds must be borne by the tenant for life & 
those in remainder, in proportion to their respective 
interests. CARTER v. SEBRIGHT (1859), 26 Beav. 
374; 28 L. J. Ch. 411; 32 L. T. O. S. 348; 5 
Jur. N.S. 259; 7 W. R. 225; 53 E.R. 942. 
Annotation :—Folld. Re Bullock’s S. E., Lofthouse v. Haggard 

(1904), 91 L. T. 651. 

1147. -]—-The fines & fees pay- 
able in respect of the admission of new trustees to 
copyhold estates devised to trustees in trust for a 
tenant for life, with remainders over to other 
persons, must be borne by the tenant for life & 
remaindermen in proportion to the value of their 
respective interests.—Re BULLOCK’s SETTLED 
ESTATES, LOFTHOUSE v. HaaGarp (1904), 91 
L. T. 651. 

1148. ——— Fine not paid during life of equitable 
tenant for life—One third of fine payable out of 
personal estate of tenant for life—Having regard to 
interests in personal estate of persons entitled to 
copyholds.|—Kquitable tenant for life of copyholds, 
under a will which contained no special provision 
for the payment of expenses on admission, died 
without having paid the fines & fees incurred on 
the admission of a trustee in her lifetime. By 
her will she bequeathed her personal estate to her 
daughter for life for her separate use, & after 
her decease to her children. The daughter & her 
husband & children took estates in remainder in 
the copyholds:—Held: having regard to the 
frame of the will under which the tenant for life 
was entitled, & to the interest which the parties 
entitled to the copyhold estates took in the per- 
sonal estate of the tenant for life, one-third of 
the fees was properly payable out of the corpus 
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of the personal estate of the tenant for life: the 
husband of the daughter consenting to pay the 
residue.—BULL v. BIRKBECK (1848), 2 Y. & C. 


Ch. Cas. 447; 11L. T. O. S. 359; 63 EB. R. 199. 
_ 1149. Fund for payment of fines provided by 
testator—Contribution between tenant for life & 
remainderman—Depends on intention of testator.| 
—Where testator provides a fund for the payment 
of fines on admission to copyholds, or on renewals 
of leases, the manner of raising the fines, & the 
question of contribution between the tenant for 
life & the remainderman, must depend upon the 
intention of the testator, to be collected from the 
whole will.—-PLAYTERS v. ABBOTT (1833), 2 My. &K. 
97; 3L. J. Ch. 567; 39 EB. R. 881. 

Annotations :—Refd. Jones v. Jones (1846), 5 Hare, 440; 


Carter v. Sebright (1859), 26 Beav. 374; Ainslie v. Har- 
goury. (1260), 26 Beav. 313: Re Bute, Bute v. Ryder (1884), 


1150. Lands held under lease for four lives 
renewable on payment of fine—Limited to successive 
life tenants—Life tenant liable only for expense of 
renewing lives due to be substituted during his 
tenancy.|—-Lands held under a lense for four lives, 
& renewable upon payment of a fine, were devised 
to trustees in trust for testator’s wife for life, she 
keeping good the renewals & filling up the lives, &, 
subject to her life-interest, in trust to let & set 
the same, & after paying the chief & other rents & 
land-tax, & keeping full the lives, to pay the residue 
to W.; & after his decease, upon certain trusts for 
the benefit of the testator’s grandchildren. Upon 
the death of testator, his widow entered. She 
afterwards died insolvent, having neglected to 
substitute a life for that of C., one of the nominees 
for life, who died in her lifetime. W. then entered 
& likewise omitted to substitute a life for that of 
C.; & seven years after the commencement of 
his possession Q., another nominee, died :—Held: 
two lives must be substituted for those of C. & Q., 
& the costs of the renewal being in the first instance 
raised by a mtge. of the estatc, W. must repay 
such pe of the expenses as was incurred in renew- 
ing the second life, but he was in no default for 
not having renewed the first life, & was exempt 
from such portion of the expenses as ought, on 
the death of C., to have been paid by the widow, 
together with interest thereon, at the rate of £5 
per cent. per annum, from the death of C. to the 
death of Q.—WaADLEY v. WADLEY (1845), 2 Coll 
11; 63 E. R. 613. 

1151. Fine for renewal of lease—Paid by tenant 
for life—No claim for repayment from estate until 
death of tenant for life--When rights of all parties 
ascertainable.|—Where a tenant for life of copy- 
holds paid a portion of a fine for renewal of a 
lease of them, on the supposition that the trustees 
of the property would recoup him the money in @ 
oa ar way, but that supposition was erroneous, 

e was not allowed to claim the repayment of the 
money during his lifetime. The question was 
directed to be left open until his death, when the 
rights of all parties in the property could be 
ascertained, & it would be seen whether he had 
acquired any benefit from the renewal.—HArRIs 
v. arris (1862), 7 L. T. 58; 10 W. R. 826; 
subsequent proceedings (1863), 11 W. R. 461. 
1152. Grant of reversionary term determinable 
on new life—Obtained by tenant for life of leaseholds 
for years determinable on lives—Possession of 
estate by tenant for life during part of term under 
new grant—Amount payable by remainderman 
ascertained by reference to actual enjoyment by 
tenant for life—Compound interest on proportion 
attributable to remainderman up to death of tenant 
for life.|—-A tenant for life of copyhold leaseholds 
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for years determinable on lives, obtained, before 
his estate for life had come into possession the 
grant of a reversionary term determinable on a 
new life, & to commence after the determination 
of the old term. He came into possession, & 
afterwards died, having possessed the estate 
during part of the term created by the new grant : 
—Held: the amount to be paid by the remainder- 
man in respect of the fine & expenses of renewal 
was to be ascertained by reference to the actual 
enjoyment of the tenant for life, & compound 
interest to be computed on the proportion attribut- 
able to the remainderman up to the death of the 
tenant for life, & simple interest from that time 
until payment.— BRADFORD v. BROWNJOHN (1868), 
3 Ch. App. 711; 38 L. J. Ch. 10; 19 LL. T. 248; 
16 W. R. 1178, LJ. 
Annotation :—Consd. Isaac v. Wall (1877), 6 Ch. D. 706. 


B. As between Vendor and Purchaser. 

1158. Copyholds devised {n trust for sale—Sold 
during infancy of heir—Purchaser cannot have 
portion of purchase-money retained in court—As 
provision against fine if heir should die before 
conveyance.|—-The purchaser of a copyhold estate, 
devised subject to payment of debts, in trust for 
sale, & sold, during the infancy of the heir, under 
the usual decree is not entitled to have a portion 
of the purchase money retained in ct., as a pro- 
vision for defraying the expense of the fine which 
would become payable on the death of the heir 
before a conveyance.—Mornis v. CLARKSON (1819), 
3 Swan. 558; 36 E. RR. 974. 
anncation :—Mentd. Bullock v. Bullock (1820), 1 Jac. & W. 


1154. Fine between contract & conveyance— 
On death of trustee for sale—Borne by vendor 
—Although conveyance at expense of purchaser.|— 
Where, between the date of the contract & con- 
veyance, any deterioration to the property occurs 
from accident, without the fault of either party, 
the loss falls on the purchaser. But where, 
without any improper neglect or delay, a purchase 
could not be completed for three years, & the 
death of a trustee for sale occasioned the expense 
of a fine on a new admittance, although by the 
contract the conveyance was to be at the expense 
of the purchaser:—Held: the extraordinary 
expense of the fine should be borne by the trust 
estate.—-PARAMORE v. GREENSLADE (1853), 1 
Sm. & G. 541; 23 L. J. Ch. 34; 22 L. T. O.S. 
182; 17 Jur. 1064; 65 EK. RR. 237. 

See, also, No. 1049, ante. 

On compulsory purchase.|—Sce Vol. XI., Com- 
PULSORY PURCHASE OF LAND & COMPENSATION, 
p. 262, No. 1779. 


C. Manner of Raising. 

1155. Fund for payment of fines provided by 
testator—-Manner of raising fines—-Depends on 
intention of testator.]|—PLAyTERs v. ABBOTT, No. 
1149, ante. 

1156. On admission of infant—No jurisdiction of 
court to direct mortgage of copyholds—For payment 
of fine.|—The ct. has no jurisdiction to direct a 
fine in respect of copyholds to which an infant has 
become entitled as customary heir of an intestate 
to be raised by a mtge. of the copyholds.— HARBROE 
v. ComBgs (1874), 43 L. J. Ch. 386. 


D. Other Cases. 

1157. Copyholds devised to trustees in trust for 
life tenant—Residuary estate charged with costs & 
charges of proving & executing will—-Fines payable 
On admittance of trustees a charge on copyholds— 
Not payable out of residue.]—Devise of a copyhold 
estate to three trustees, upon trust to permit A. 


to occupy the same or receive the rents & profits 
thereof for his life; & after the death of es upon 
trust to sell the estate & divide the proceeds 
amongst the children of A.; the gift of the 
testator’s residuary estate to the trustees upon 
other trusts, but charged with debts & the costs 
& charges of proving & executing the will :— 
Held: the fines payable on the admission of the 
devisees in trust to the copyhold estate were not 
part of the costs & charges of executing the will 
to be borne by the residuary estate, but that such 
expenses of admission were a charge upon the 
copyhold estate so devised.—CoLE v. JEALOUS 
(1845), 5 Hare, 51; 67 E. R. 823. 


Annotation :-—Refd. Re Lond 
1900, [1900] 1 Ch. 834, not United Tramways Act, 


SUB-sEcT. 6.—To WHomM PAYABLE. 
A. As between Vendor and Purchaser. 

1158. On sale of manor—Fines due before date 
of possession by purchaser—But not paid or 
assessed until after date of possession—Belong to 
vendors.|—-A manor was sold under the decree of 
the ct. as part of the real estate of the testator ; 
& an order was made on Mar. 13, that the purchaser 
should, on or before May 17, pay his purchase- 
money into ct., & be let into possession of the 
profits from Lady-day. Several deaths & ad- 
missions had taken place prior to Lady-day, but 
the fines due thereon had not been paid or assessed 
until after that time, no ct. having been holden :— 
Held: these fines belonged to the vendors & not 
to the purchaser.—GARRICK v. CAMDEN (EARL) 
(1790), 2 Cox, Eq. Cas. 231; 30 FE. R. 107, L. C. 
Annotation :—Consd. Cuddon v. Tite (1858), 1 Giff. 395. 

1159. Date of completion postponed—Fines 
due between original & actual date of completion 
—Belong to vendors.|—HARDWICKE (EARL) v. 
Sanpys (LORD), No. 67, ante. 

1160. ——— Fines due between date of contract & 
completion—Not paid until after completion— 
Belong to vendor.|—CuDDON v. TITE, No. 53, ante. 





B. As between tenant for Life and Remainderman. 

1161. Fines for admission—Received by trustees 
—Belong to tenant for life.|—Fines for admission 
received by the trustees of a manor upon grants 
of parts of the waste :—Held: to belong to the 
tenant for life. 

Preliminary fines received on enfranchising 
copyholds by reason of the admission having taken 
ee before July, 1853, as is mentioned in 15 & 16 

ict. c. 51 :—Held: to belong to the tenant for 

——CoWLEY (EARL) v. WELLESLEY 
L. R. 1 Eq. 656; 35 Beav. 635; 
14 W. R. 528; 55 BH. BR. 1048. 
Annotations :—Refd. Br 


(1866), 
14 L. T. 245; 


< tocke v. Brigstocke (1878), 8 
Ch. D. 357. Mentd. Honywood v. Honywooud (1874), 
L. R. 18 Eq. 306; Elias ». Snowden Slate Quarries 


(1879), 4 App. Cas. 454: Dashwood v. Magniac, [1891] 


06; Re Kemeys-Tynte, Kemeys-Tynte v. Komeys- 
Tynto, 1 892] 2 Ch. 211; He Maynard's S. E., [1899] 


_..  -—— Preliminary to enfranchisement— 
Belong to tenant for life.|—COWLEY (EARL) v. 
WELLESLEY, No. 1161, ante. 

1163. Fines on renewal of leases for lives—By 
tenant for life unimpeachable for waste—Belong to 
tenant for life.|—He Mepows, Nori£ v. BENNETT, 
No. 657, ante. 

Fine on death of last admitting lord.]—See 
No. 1045, ante. 


C. Steward of Manor. 
1164. Payment to steward of maner—Valid pay- 
ment to lord.]}—Deft. purchased copyhold land in 
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Sect. 1.—Fines: Sub-sect. 6,C.; sub-secis. 7,8 & 9, 
A. & B. (a), (b) & (c)3 sub-sect. 10. Sect. 2: 
Sub-secta. 1 & 2, a. wx Mo) 

pltf.’s manor, & was admitted by C., who had been 

appointed by the steward of the manor as his 

deputy to admit the deft. ©. also acted as the 
deft.’ attorney in compere the purchase. Nine 
days afterwards the deft. gave O. a cheque for 
£87 10s. 8d., viz., £78 15s. for the lord’s fine, 
£4 lle. 8d. steward’s fees, & £4 4s. O.’s own charges 
as the deft.’s solr. This cheque was crossed by 
the deft., at the request of C. to C.’s bankers. The 
cheque was duly paid by the deft.’s bankers to 
0.’s bankers, & they retained the money in dis- 
charge of a debt due to them by C., who had 
overdrawn his account :—Held: there was evi- 
dence for the jury to support a finding that the 
ayment of the fine to C. was a valid payment to 
he lord.— BRIDGES v. GARRETT (1870), L. R. 5 C. P. 
451; 39 L. J. 0. P. 251; 22 L. T. 448; 18 W. R. 
yearns 1878), 9 Ch. D. 


notations :—Mentd 7 
Ane" Crossley v. Magniac, [1893] 1 Ch. 5094; he %. 
Weatacott, {1894] 1 Q. B. 272; Hine vr. Steamship Insce. 
Syndicate, The Netherholme, Glen Holme & Ry Holme 
1895), 72 L. T. 79; Re Heath, Parker & Brett (1898), 
3 Sol. Jo. 98; Walker v. Barker (1900), 16 T. L. R. 393 ; 


Robinson v. Marsh, [1921] 2 K. B. 640. 


. Pearson v. Scott 


SuB-sEctT. 7.—DEMAND AND PLACE OF PAYMENT. 

1165. Time & place for payment—Must be 
appointed.|—WiLLowxs’ Cask, No. 1100, ante. 

1166. Demand of two years’ value—When value 
found by homage—-Although assessment not entered 
on court rolis—Lord may pha ee ae ee lord may 
recover from a copyholder the fine assessed by 
him on admittance not exceeding two years’ value 
of the tenement, although there be no entry of the 
assessment of such fihe on the ct. rolls, but only a 
demand of such a sum for a fine, after the value 
of the tenement had been found by the homage.— 
NoRTHWICK (LORD) v. STANWAY (1805), 6 East, 
56; 102 E. R. 1208. 

1167. Demand must be personal—Demand on 
wife of tenant—Insufficient.|;—The demand of a 
fine on the wife of the tenant was not a sufficient 
demand to entitle the lord to maintain an action 
for the fine; the demand must be personal, for, 
otherwise, the lord might compel the tenant, 
under pain of an action, to follow him wherever 
he might chance to be, in order to tender the fine. 
-——COPEMAN v. HuDSON (1837), 1 Jur. 241. 

1168. Must be demanded.|—Haywarp v. Raw, 
No. 1102, ante. 

1169. Demand by description of three years 
improved annual value—Without stating precise 
amount—Sufficient.|——A lord, who is entitled by 
the custom of the manor to a reasonable fine upon 
admission. to a ig han ap tenement, may demand & 
recover such fine by the description of three years’ 
improved annual value of the tenement to which 
the admittance relates, & without stating in money 
the precise amount of the fine.—FRasErR v. Mason 
(1883), 11 Q. B. D. 574; 52 L. J. Q. B. 643; 49 
Gen etl ie Resa - . Pitts, [1899] 1 Q. B. 298 

nnotation :— ore v. 3B. . 
@ See, also, Nos. 508, 1166, anie. 


SuB-sEcT. 8.—TIme OF PAYMENT. 

1170. Uncertain fine—Not payable immediately.) 
—HoBART v. HAMMOND, No. 1047, ante. 

1171. When day for payment appointed— 
Convenient time for payment allowed.|—Hoparr 
v. Hammond, No. 1047, ante. 

1172. Certain fine— Payable immediately.) — 
Hopart v. HAMMOND, No. 1047, ante. 
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SuB-sEcT. 0.~REMEDIES or LORD. 


A. Forfeiture. 
Right of lord to forfeiture—On refusal of fine.)- 
See Part XIX., Sect. 1, sub-sect. 2, B. (4), post. 


B. Action to recover. 
(a) What Action will lie. 

1178. On admittance of infant—Debt will not 
lie.] —-Debt will not lie against an infant for a 
eopsnold fine upon his admission, & therefore an 
infant arrested upon such an action, being five 
years of age, was discharged.—BorovuGn’s OasE 
(1695), 1 Ld. Raym. 36; 91 E. R. 920. 

1174. Lord may maintain actlion—When 
infant comes of age.J|—Lord of a manor may 
mafntain an action for the fine due upon the 
admittance of an infant copyholder when he comes 
of age.—EVELYN v. CHICHESTER (1765), 3 Burr. 


1717; 97 EH. R. 1062. 

Annotations :-—Consd. Seward v. Baker (1787), 1 Term Rep. 
616. Refd. Holmes v. Blogg Ger Moore, C. P. 466 ; 
Birkenhead, Lancashire heahire Junction Ry. v. 

he (1851), 6 Ry. & Can. Cas. 622: heill, 


14] 3 K. B, 607. Mentd. Nowry & Enniskillen Ry. v. 
Coombe (1849), 3 Exch. 665. 


(0) Statute of Limitations. 
1175. Stat. Limitations does not apply to debt for 
copyhold fine.|—Stat. Limitati 





ions does not extend 

to debt for a copyhold fine.—Hopason v. HARRIS 

(1669), 1 Lev. 273; 83 EB. R. 403; sub nom 

HODSDEN v. HarripGE, | Sid. 415; 2 Keb. 536; 

2 Saund. 61. 

Annotations :—Mentd. Tobacco Pipe Makers’ Co. v. Loder 
(1851), 16 Q.B.765. Mentd. Paget v. Foley (1836), 3 Scott, 
120. ‘Menfd. Ambrose v. Brooks (1738), West temp. 

Hard. 567; R. ©. Morrall (1818), 6 , 24; es v. 

Jacob (1826), 11 Moore, O. P, 553; Thorne». Kerr (1855), 

25 L. J. Ch. 57; Curlewis v. Mo Bene 27 

L. J. Q. B. 439; Lee v. Wilmot (1866), L. Rt Hxoh. $64 ; 

Lioevesley v. Gilmore (1866), L. R. 1 C. P. 570; Spencer v. 

Hemmerde (1922), 38 T. L. R. 869. 

1176. Period of limitation under Civil Procedure 
Act, 1833 (c. 42)—-In action for recovery of fine— 
Runs from date of admittance.|—The lord of a 
manor was entitled to an arbitrary fine on the 
admittance of a tenant to copyhold. He brought 
an action for the fine more t. six years after 
the admittance, but less than six years from the 
assessment & demand of the fine :—Held: the 
period of limitation began to run from the time 
of the admittance, & the lord’s right was therefore 
barred by the above Act, s. 3.—MONORTON v. 
PAYNE, [1899] 2 Q. B. 603; 68 L. J. Q. B. 951; 81 
L. T. 204; 48 W. R. 44; 15 T. L. BR. 5813 43 
Sol. Jo. 706. 


(c) Procedure. 

1177. Payment into court—In action of debt for 
fine—Not allowed.J—In debt for a fine set out in 
the ct. of a manor, you cannot pay mucri'é into ct.— 
Gop v. FREAME (1722), Bunb. 124; 145 E. RB. 619. 


SuB-sECT. 10.—REMEDIES OF TENANT. 


1178. Claim by lord to fine of two years’ value— 
On surrender for six months by way of mortgage— 
To secure money not paid on previous mortgage 
~—No relief in equity.|;—Copyholder in fee makes a 
conditional surrender for securing a sum of ee 
at the end of six months. Money not being paid, 
& .mtgee. willing to continue money, they 
desire the lord that the old surrender might be 
taken up, & a new one made for six months longer. 
But the lord insisted the mtgee. should come in & 
be admitted, & pay a fine of two years’ value. 
Equity will not relieve against the lord. TREDWAY 


Part XJ.—RELATIONSHIP OF LORD AND TENANT AS AFFECTING SERVICES, ETC. 95 


»v FOTHERLEY tal Vern. 867; 1 Eq. Cas. Abr. 
120, pl. 16; 238 B. R. 881. 
1179. Excessive fine—-No remedy in equity—To 
single copyholder.|—A single copyholder is not 
relievable in equity for an excessive fine, because 
this is determinable at law, but, to avoid multi- 
licity of suits, several copyholders may join to 
Bs relieved against a general fine that is excessive.— 
CowPrr v. CLERK (1782), 3 P. Wms. 155; 2 
Kq. Cas. Abr. 229, pl. 14; 24 E. R. 1010, L. C. 
Annotation :—Expld. Fraser v. Mason (1883), 11 Q. B. D. 574. 


Sect. 2.—HERIOTS. 
Subs-sect. 1.—IN GENERAL. 


1180. Lord entitled to best beast— Lord may take 
worst.]—-The heriot by law is optimum animal in 
rei veritate, but if the lord will, he may take the 
worst.—FOsTER v. JACKSON (1615), Hob. 52; 80 
E. R. 201. 

Annotations -—Mentd. R. v. Patrick (1667), 2 Keb. 65, 164 ; 
Philips v. Bury (1694), Skin. 447; R. v. Baden (1694), 
Show. Parl. Cas. 72; R. v. Griepe (1696), 1 Ld. Raym. 
256; Barber v. Palmer (1697), 1 Ld. Raym. 693; Beal v. 
Simpson (1697), 1 Ld. Raym. 408; Thorp v. Thorp (1701), 
12 Mod. Cec Vaspor v. Edwards (1701), 12 Mod. 
Rep. 658 ; orsenholm v. Berks (1701), 12 Mod. Rep. 

599; Beacon v. ee ee 11 Mod. Rep. 311 


; Lancaster 
e. Fielder (1727), 2 Ld. Raym. 1451; Bank of England v. 


orrice 6), Lee temp. Hard. 219; R. v. Cotton (1751), 
Park. 112; Hawks v. Crofton (1758), 2 Burr. 698; 
Camplin v. Bullman (1761), Park. 198 ; Mitchell v. Torup 
(1766), Park. 227; Giles v. Grover (1832), 9 Bing. 128; 
Lucas v. Nockells (1833), 10 Bing. 157; Canadian 
Prisoner’s Case, Watson’s Case, Re Parker, R. v. Batcheldor 
(1839), 3 State Tr. N. S. 963; Bircham v. Tucker (1840), 

8 Scott, 469; Thompson v. Parish (1859), 5 C. BLN. 8. 

685; Lehaine v. Philpott (1875), 33 L. T. 98. 

1181. Where tenant has no beasts—Lord loses 
heriot.|-Where the tenant has no beasts, the 
lord shall lose his heriot, for it is a casual thing if 
he have it unless the tenure or the custom be to 
have the best beast or such a sum. If the tenant 
has conveyed the beast away & deprived the lord 
of his heriot by fraud, then stat. 18 Eliz. c. 5, 
providesaremedy. A heriot is quaedam praestatio, 
eg v. TayLor (1616), Hut. 4; 123 1. R. 

1182. If tenant conveys beast away—Or deprives 
lord of heriot by fraud—Remedy of lord under 
18 Eliz. c. 5.|—-Suaw v. TAYLor, No. 1181, ante. 


Sus-sEcr. 2.—HEnr10r SERVICE. 


A. Nature of. 

1183. Reservation by lease—For lives or for 
years determinable on Ilives—-Good—If heriot 
reserved payable during term.|—Heriot service may 
be reserved on a lease for lives or years determinable 
on lives if the heriot is reserved payable during the 





term. 

The heriot may be seized in any place whether 
within or out of the lands demised.—OsBORNE v. 
STURE (1686), 2 Lut. 13861; 125 E. R. 752. 

1184. Reservation not exception.|—-Tenant 
in fee simple devised lands in L. & a manor & 
lands in P., to a tenant for life with power to let 
the lands in L. for twenty-one years in possession, 
& also to make leases of lands in the manor of P. 
for ninety-nine years, deferminable as one, two, 
or three lives, in on or reversion, of such 
parts as were or been anciently demised for 
one, two, or three lives, so as the ancient & accus- 
tomed yearly rents & reservations should be thereby 
reserved ; also to let all other lands in P. for 
twenty-one years, all the leases made & 
granted in the same manner & form, & with & 





under such & the like reservations, restrictions: 
covenants, conditions & ments, as were 
usually & customarily contained in leases of the 
same d in the several & respective parishes & 
laces where the same premises were situate. 
weases for ninety-nine years, determinable on 
lives, having been made by the tenant for life :-— 
Held: (1) the reservations of rent, heriot, suit of 
ct., & suit of mill, are strictly reservations, a 
reservation & exception so called of the liberty 
of hawking, hunting, fishing, & fowling, is not 
legally a reservation or exception, but a privilege 
granted to the lessor; (2) exceptions & reserva- 
tions (so called), from the demise, of timber trees, 
mines, & quarries, are exceptions, not reservations ; 
(3) nor would these necessarily be construed as 
coming within the word reservations in a power, 
though the power mentioned rent & reservations, 
& there appeared to be in fact no reservation 
besides, except rent; at any rate the construction 
would not be such where there were in fact reserva- 
tions besides rent. 

Qu. : whether, the ancient lease having reserved, 
as a heriot, the best beast of the lessee being one 
of the lives his exors., administrators, or assigns, 
or such person as should be in possession of the 
premises, & entitled to the same by virtue of the 
lease, a lease reserving only the best beast of the 
lessee being one of the lives, be good ?——~Dor d. 
Dovuaetas v. Lock (1835), 2 Ad. & Hil. 705; 4 
Nev. & M. K. B. 807; 41. J. K. B. 113; 111 
E. R. 271. 


Annotations :—Aas to (1) Refd. Wickham v. Hawker (1840), 
7M. & W. 63. Generally, Mentd. Durham & Sunderland 
Ry. v. Walker (1842), 2 Q. B. 940; Doe d. Wyndham v. 

Stephens (1844), 6 Q. B. 208; Doe d. Biddulph v. Hole 


(1850), 15 Q. B. 848; Doe d. Croft v. Tidbury_(1854), 2 
C. L. R. 347; W 


_L. R, ; Williams v. Hayward (1859), 5 Jur. N.S. 
1417 ; Proud v. Bates (1865), 6 New Rep. 92 + Thellusson 
v. Liddard, [1900] 2 Ch. 635. 

1185. Founded on ancient tenure.|—An heriot 
service is founded upon ancicnt tenure & either 
heriot service or heriot custom is seizable anywhere ; 
a suit heriot reserved by deed cannot be taken off 
from the manor.—PARKER v. GAGE (1688), Holt, 
K. B. 337; 1 Show. 81; 90 HK. It. 1087. 

ACen :—Consd. Western v. Bailey (1896), 66 L. J. Q. B. 


B. Ltcmedy for. 


1186. Lord may distrain—On any beasts on the 
Jand.|—The lord of the manor can distrain on any 
beasts on the land for a heriot service due to him 
after the death of a tenant who holds of him by 
such service, but cannot distrain for heriot custom. 
—ANON. (1514), Keil. 167; 72 E. R. 842. ; 

1187. But not seize.|—-Where thero is 
heriot custom the lord can seize a heriot wherever 
he can find it. Where there is heriot service, he 
must distrain & not seize.—GRESHAM v. GAINFORD 
(1544), Benl. 18; 73 E. R. 043. 

1188. Or seize.|—-PETER v. KNOLL (1584), 
Cro. Eliz. 32 ; 78 E. R. 297. 
an -—Refd. Abington v. Lipscomb (1841), 1 Q. B. 


1189. “|—The lord may seize or dis- 
train for heriot service at his pleasure; but for 
heriot custom, he can only seize the identical thing 
itself.—Opraam v. SMITH (1597), Cro. Eliz. 589 ; 
78 BE. R. 832. 
sat 17m s—Refd. Abington v. Lipscomb (1841), 1 Q. B. 

1190. ———.]—-HUNGERFORD ¥. 
eer No. 1256, post. 














Havy- 





‘ .]—The lord may at his election 
distrain or seize for heriot service; &, upon 
replevin, the avo need not show the particular 
thing to which he if entitled as a heriot; but if 
he seize, he can only take the identical thing.— 
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MAJOR v. BRANDWOOD (1632), Cro. Oar. 260; 79 
E. R. 827. 

1192. .|—A lord may seize as well as 
distrain for heriot service. But if a heriot be 
reserved by deed since stat. Quia Emptores, 
payable by tenant in fee, it will be considered as 
rent, & then the landlord cannot seize, but must 
either distrain or bring an action for nonpayment. 
Pe ele v. MOSELEY (1740), Willes, 192; 12 


E. R. 1126. 
An notations : —Refd. Doe d. Douglas v. Lock (1835),_ 

Ad. & El. 705; Damerell v. Protheroe (1847), 10 Q. B 

1193. Lord may not distrain—Out of his tee 
The lord cannot distrain for a heriot service out 
of his fee, no more than for a rent, but he may 
seize a heriot custom out of his fec.—ANON. (1588), 
Gouldsb. 97; 75 E. R. 1020. 

1194, Out of the manor.]—Deft. showed 
that S. was possessed of, etc. & died, & that he 
seized the cow as heriot service, & did not show 
that he seized it within the manor. 

One may seize either for heriot custom or service, 
anywhere ; but one cannot distrain for them out 
of the manor (per CuR.).—-AUSTIN v. BENNET (1693), 
1 Salk. 356; 91 E. R. 311. 

Annotation :—Refd. Western v. Bailey (1896), 45 W. R. 115. 

1195, Lord may een ona. v. SMITH 
(1601), Gouldsb. 191; 75 R. 1086 

1196. Identical thing only.|—MaJsor v. 
Branpwoop, No. 1191, ante. 

1197. —— In any place—Within or out of lands 
demised.]—OsBoRNE v. STURE, No. 1183, ante. 

1198. —— If service due by ancient tenure.]| 
—ParKER v. GAGE, No. 1185, ante. 

1199. ——.J—AvstIN v. No. 
1194, ante. 

1200. Heriot reserved by deed—Lord may not 
seize.]|—-PARKER v. GAGE, No. 1185, ante. 

1201. —— Since statute Quia Emptores—Lord 
may distrain—Or bring action for nonpayment—- 
ae not seize.|—EpDWARDS v. MOSELEY, No. 1192, 
an 

See, also, Sect. 8, post. 

















BENNET, 





SuB-sEcT. 3.—HERIOT CUSTOM. 
A. Validity of. 

1202. Custom to seize best beast on Jand—Either 
of tenant or other inhabitant—Bad.]|—HENLEY v. 
TAYLOR & BONNER (1558), Benl. 39; Ben. & D. 
717; 73 E.R. 959. 

1203. ——— Levant & couchant—If tenant had no 
beast on manor-—Bad.]—WILSON v. VysE (1561), 
Benl. 39; 73 E. R. 959. 

1204. ——- ———- ——_ ——.]—-PARTON v. MASON 
peat) Fel 2 DYSt 199 b; 73 E. R. 44 

—Refd. Stukeley v. Butler (1614), Hob. 168. 

"1208. —— Belonging to stranger—If tenant had 
no beast—Bad.|—WILSON v. WISE (1561), Ben. & 
D. 110; 123 KE. R. 85. 

12086. — —— —— ———.]—_ PARTON v. MASON, 
(1561), 2 Dyer, 199 b; 73 E. R. 440. 
Annotation :—Rel 


d. Btukeloy v. Butler (1614), Hob, 168. 
ant307, thin manor—Bad.]- 


WILSON v. WISE (1561), Ben. & D.110; 123 E.R. 85, 

1208. —— If tenant’s best beast was outside 
Ec ie uaa v, WI8E (1561), Ben. & D. 
110; 123 EB 85 








ar 








1209. — —— —— _ ——.]—ANON. (1564), 
Ben, & D. 61; 123 EH. R. 274. 

10. —— If no beast of tenant be found— 

Bad.|—-LYNE v. BENNET (1576), Ben. & D. 302; 


128 KE. R. 212, 


er et 


CoPpyHOLDs. 


1211. Custom to pay heriot on death of stranger 

—Dying within manor—Bad.]—PARKER v. CoM- 
sp ieptrnas (1599), Oro. Eliz. 725; 78 H. R. 959. 

caer CO entd. London Corpn. ®. Cox (1867), L. R. 


1212. Custom to take heriot on alienation by 
copyholder—Good——Heriot due on alienation of 
part of holding.|—Snaa v. Fox (1622), Palm. 342 ; 


81 E. R. 1114. 
Annotation :-—Refd. Holloway v. Berkeley (1826), 6 B. & C. 2. 


1213. Custom for homage to assess compensation 
—In lieu of heriot—Bad.|—PARKIN v. RADCLIFFP 
(1798), 1 Bos. & P. 282; 126 EB. R. 905; subsequent 
proceedings (1799), 11 Bos. & P. 393. 

1214. Custom for pecuniary payment in Ifeu of 
heriot—-When herlotable land let by tenant—& best 
beast not taken by lord within six weeks of tenant’s 
death—Lord entitled to pecuniary payment only.|— 
CrooME v. GUISE (1837), 4 Bing. N. 0. 148; 8 
Hodg. 277; 5 Scott, 453; 132 KE. R. 746. 

1215. Heriot may be due by custom—In respect 
of free lands—Held in fee simple of manor.|/— 
DAMERELL v. PROTHEROE, No. 246, ante. 


B. Remedy for. 
1216. Lord may seize—Wherever he can find./— 
GRESHAM Uv. GAINFORD, No. 1187, ante. 
1217, ——- ——.]—ANnon., No. 1198, ante. 








1218. .J—HunGErrorp v. Havy- 
LAND, No. 1256, post. 
19. May not distrain out of manor.| 








—AUSTIN v. BENNET, No. 1194, ante. 

1220. Only identical thing |—ODInAM v, 
SMITH, No. 1189, ante. 

1221. —— Out of manor—Although beast seized 
never within manor.|—-WESTERN v. BAILEY, [1897] 
1Q. B. 86; 66L. J. Q. B. 48; 75 1. T. 470; 45 
W. R. 115; 13 T. L. R. 13, C. "A. 

1222. Lord seizing cattle—Found on tenancy— 
Onus of proof as to ownership not on lord.]— Where 
there is a custom for the lord to seize the best 
beast for a heriot & the lord does seize the best 
beast upon the tenancy it must come on the other 





; Side to show that it was not the tenant’s beast 


(TWISDEN, J.).—JORDAN v. Martin (1670), 1 
Mod. Rep. 63; 2 Keb. 6690; 86 HK. R. 7338. 
Annotation :—Retd. Kimp v. Cruwos (1695), 2 Lut. App. 1573, 
1223. Seizure for heriot custom—Not within 
Distress for Rent Act, 1787 (c. 19)—In ree pect of 
double costs.|—Loyp v. WINTON (1755), 2 Wils. 


28; 95 E. R. 667. 

‘Annotations :—Mentd. Leominster Canal Co. v. Norris (1798), 
7 Term Rep. 500; Pluck v. see Heelh 6 Bl. N.S. 31; 
Newnham v. Bever (1849), 8 C. 


1224. Lord may not asta —-Asow No. 1186, 
ante. 
Out of manor.|—See No. 1193, ante. 

1225, Stray beast on tenement—Liable to dis- 
tress.) — ANON. (1564), Ben. & D. 61; 123 E.R. 212. 

1226. Custom for pecuniary payment in lieu of 
herlot—Tenant not possessed of all lands alleged 
heriotable—Only aggregate amount known & not 
proportion due from different estates—No remedy 
in ares ulty against successors of deceased tenant.|—. 

y lord of a manor against the tenant, alle 

ead ayments as rent, or in the nature o 
rent, on the death of each tenant, by his successors, 
in respect of thirty-eight different popes The 
payments were in lieu of heriots & reliefs. It 
appeared by the evidence that the heriots were 
more probably heriot custom than heriot service, 
& thas the reef was by custom, & not by common 
right or by reservation. Some of them had been 
paid by the exors. of deceased; it was not shown 
that the tenant was in possession of all the lands 
alleged to be liable; & only the aggregate amount 
of rent was known, not the proportion due from each 
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estate :—Held: (1) the lord had no equity against 
the successors of the deceased tenant, although 
it appeared that in consequence of the description 
& identity of the lands being lost, he could not 
enforce any claim at law; (2) where money pay- 
ment is due in lieu of heriots & relief by the custom, 
there must also be a custom of distress & the custom 
must be alleged positively & not merely by in- 
ference.—BASINGSTOKE CORPN. v. BOLTON (LORD) 
(1854), 3 Drew. 50; 3 W. R. 142; 61 E. R. 821. 
See, also, Sect. 8, nost. 


SUB-sEcT. 4.—PROOF OF CUSTOM. 

1227. Agreement between lord & tenants— 
Establishing custom—Confirmed by decree in 
Chancery—-Lord & tenants life tenants only.]— 
DUNN v. ALLEN (1686), 1 Vern. 426; 23 E. R. 563. 

Sufficiency of evidence—Variance between cus- 
toms alleged & proved.|—See No. 269, ante. 
Usage.|—-See No. 278, ante. 

Admissibility of evidence—Court rolls.]—See 
No. 246, ante. 

Exercise of right in other tenements.]— 
See No. 246, ante. . 
Copy of Chancery decree.|—Sce No. 252, 











ante. 


SuUB-SECT. 5.—WHEN DUE. 


1228. Due—On death or avoidance of head of 
body politic or corporation—By special custom.|]— 
CAMBRIDGE COLLEGE (PROVOST & SCHOLARS) CASE 
(1465), Y. B. 5 Edw. 4, fo. 70, B. (Long Quinto). 
Annotation :—Refd. Stokes v. Portor (1558), 2 Dyer, 166 b. 

1229. ——- On death of settlor—Where land 
limited to use of settlor his wife & heirs of their 
bodies—Remainder to right heirs of settlor.]—If 
two joint tenants be of land held by heriot service, 
& one dies, the other shall not pay heriot service, 
for there is no change of the tenant, but the sur- 
vivor continues tenant of the whole land. But if 
@ man seised of land in fee, makes a feofment to 
the use of himself & his wife, & the heirs of their 
two bodies begotten, the remainder to the right 
heirs of the husband, & the husband dies, a heriot 
shall be paid, for the ancient use of the reversion 
was never out of the husband.—BUTLEK v. ARCHER 
(1594), Owen, 153; 74 EK. R. 968. 

1230. On death of tenant disseised.|—If by 
the custom if a copyholder dies seised he pays a 
heriot to the lord & then the copyholder is disseised 
& dies during the disseisin he pays the heriot 
nevertheless for he is tenant by right notwith- 
standing the disseisin. ere there is a par- 
ticular estate in the manor & a remainder, the 
remainderman does not take the heriot.—-NORRICE 
& NORRICE’s OASE (1639), March, 23; 2 Roll. Abr. 
72; 82 E.R. 384. 

1231. ——— On death of tenant for years deter- 
minable on lives—Expectant on determination of 
prior lease.|—-HANGON v. CARVE (1670), 1 Sid. 
437; 82 EB. R. 1203. 

1282. Not due—On death of one of two joint 
tenants.]—-BUTLER v. ARCHER, No. 1229, ante. 

1238. On death of tenant for years—Ex- 
pectant on lease for life—Dying during prior term.] 
—Lion v. CAREW (1669), 1 Vent. 91; 86 BE. R. 
63; sub nom. v. CARRE, 2 Keb. 572, 677 ; 
sub nom. LENIAL v. CARA, 2 Keb. 5053; sub nom. 
LLBNIALL v. CARA, 2 Keb. 588; sub nom. LANGAN 
v. CARNE, 1 Lev. 294; sub nom. LANYON v. CARNE, 


. Saund. ae 
nnotations :—Me Cole v. Rawlinson (1702), 1 Salk. 
284; Western eae ior, 1 Q. B86. Li 


J.—VOL. XIII. 








1234. ——— On death of cestui que trust.|— 
TRINITY COLLEGE, CAMBRIDGE v. BROWNE (1686), 
hier 441; i ago 578, L. ©. 

nnotations :-— ° e 
177. Refd. Copestake » Hoper, Voor Oo et gai 


1235. ———- On failure of successive lives—Where 
land held by custom for life of tenant & two other 
lives.|—SMARTLE v. PENHALLOW, No. 804, ante. 

1286. ———- On death of mortgagor in possession. 
—COPESTAKE v. Hopsr, [1908] 2 Ch. 10; 

L. J. Ch. 610; 99 L. T. 371; 24 T. L. R. 628; 52 
Sol. Jo. 516, O. A 


Annotation :—Consd.. Re Norman, Thackray v. Norman 
(1914), 111 L, T. 903. 


SuB-sEcT. 6.—WHO MAY CLAIM. 
1287. Manor limited to particular estate & 
remainder—Remainderman not entitled.}|—-Nornxice 
& NORRICE’sS CasE, No. 1230, ante. 


SUB-SECT. 7.—WHEN PROPERTY PASSES. 

1238. On taking for heriot.)}—Purr v. RosTER 
(1682), 2 Mod. Rep. 318; 86 BE. R. 1098. 

1289. Seven beasts marked as heriots—Left in 
possession of owner—Lord entitled to five beasts 
only—No conversion of any beasts marked.|— 
ABINGTON v. LipscoMB (1841), 1 Q. B. 776; 1 
Gal. & Dav. 230; 10 L. J. Q. B. 330; 6 Jur. 257; 
118 E. R. 1828; subsequent proceedings, 11 


IL. J. Q. B. 15. 
Sa i :—Distd. Harrison v. Powell (1894), 10 T. L. R. 


SUB-SECcT. 8.—MULTIPLICATION OF HERIOTS. 
1240. Tenants in common—Heriot due on death 
of each tenant.)—ATTREE v. ScuTt, No. 520, 


ante. 

1241. .]—-When a copyhold tenement, 
holden by heriot custom, becomes the property of 
several as tenants in common, the lord is entitled 
to a heriot from each of them ; but if the several 
portions are reunited in one person, one heriot 
only is payable.—HoLLoWwAY v. BERKELEY (1826), 
6B. & O. 2; 9 Dow. & Ry. K. B. 83; 
L. J.O. 8S. K. B.1; 108 E. R. 353. 

Annotation :—Consd. R. v. Eton College (1846), 8 Q. B. 526. 

1242. Reunion of land in one person— 
Multiplication of heriots continues.|—ATTREE v. 
Scurtt, No. 520, ante. 

1248. One heriot only payable.|— 
HoL.LowAy v. BERKELEY, No. 1241, ante. 

1244. Where tenements divided into moieties— 
Within memory—Immemorial custom of multiplied 
heriots—Disproved.]—Where a plea of justification 
in trespass for taking two horses as heriots, stated 
a custom in the manor that the lord from time im- 
memorial, until the division of a certain tenement 
into moieties, had taken & been accustomed to 
take a heriot upon the death of every tenant dying 
seized; & since the division the lord had taken & 
been accustomed to take on the death of every 
tenant dying seized of either of the moieties & 
heriot for each moiety :—Held: this must be 
taken to be one entire custom, & not two distinct 
customs, the one applicable to the _tenement 
before, the other after the division of it; (2) & 
being laid to be an immemorial custom, it was 
disproved by evidence that the division was made 
wit. memory.—KINGSMILL v. Butt (1808), ) 
East, 185; 103 E. R. 543, . ' 
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1245. Where multiplied heriots payable—If tene-~ 
ment divided among several owners—One heriot 
only payable—If tenement reunited ‘in single 
owner.|--GARLAND v. JEKYLL (1824), 2 Bing. 273 ; 
4 as eT rae 502 ; L. J. eh Ss. es = ae ae 

.R. 311; sequent proceedings ; . 
Annotations —Co nsd. Holloway v. Berkeley (i826), 6 B. & O. 

2. Refd. Traherne v. Gardner (1856), ur. N. 8. 394; 

Harrison v. Powell (1894), 10 T. L. R. 271. Mentd. R. v. 

Casement, (1917] 1 K. B. 98. 

1246. On alienation by joint tenants—Where 
heriots payable by custom on death or alienation— 
One heriot only payable.|—-From an entry on the 
rolls of a manor, it appeared that it was presented 
in 1778, to be the custom, that every copyhold 
tenant, that holdeth copyhold Jands of the lord, 
upon death or alienation ought to pay a heriot ; 
the custom had been in accordance with the entry, 
but there was no instance shown of an alienation 
by joint tenants, or of a claim of a heriot from each 
of several joint tenants on alienation :—Held: 
without proof of a special custom of which there 
was none, one heriot only was due on a joint 
alienation by several joint tenants.—PADWICK 
v. TYNDALE (1858), 1 BE. & BE. 184; 281. J. Q. B. 
90; 32 L. T. O. S. 125; 7 W. R. 53; 120 KB. R. 
877; sub nom. PADWICK v. GREENFIELD, 5 
Jur. N.S, 676. 


SuB-sEcT. 9.—How Lorp’s TITLE DEFEATED. 


1247. Heriot service extinguished—By enfeoff- 
ment of lord—By tenant—Of part of heriotable land.] 
—CHAPMAN v. PENDLETON (1609), 2 Brownl. 298 ; 
123 BE. R. 950. 

1248. On purchase by lord—Of part of 
heriotable land.|—Held: (1) if there were lord & 
tenant by fealty & heriot services, & the lord 
purchased part of the land, the heriot service was 
extinct ; (2) if the tenant had first enfeoffed a 
stranger of part of the lands holden, & then had 
enfeoffed the lord of another part, the heriot 
service would have remained for the land the 
stranger held; (3) if a heriot were due by the 
custom of the manor upon the death of the 
tenant, & the lord purchased part of the tenancy, 
such purchase would not extinguish the lord’s 
right to a heriot.—TALBotT’s Case (1610), 8 Co. 
Rep. 104b; 77 EB. R. 635. 
ie Neve i—Generally, Refd. Holloway v. Berkeley (1826), 6 


1249. Heriot service not extinguished—On en- 
feoffment of stranger—Of part of heriotable land— 
& subsequent enfeoffment of lord of other part.]— 
TaLBor’s CasH, No. 1248, ante. 

1250. Heriot custom not extinguished—On pur- 
chase by lord—Of part of tenancy.!|—TaLBor’s 
Casn, No. 1248, ante. 4 

1251. Long leases by tenants—To avoid payment 
of heriot—No relief in equity.|—The lord of a 
manor being entitled to heriots from his free- 
holders, upon every alienation or death, the 
tenants made long leases, by which they barred 
the lord of his heriotsa; the lord preferred his bill 
against the tenants to establish this custom. 

Here does not appear to be any trust, and there- 
fore I will not help the lord. I think the custom 
of heriots to be unreasonable, the loss a family 
sustains thereby being aggravated, & equity never 
will interpose in such cases (LORD COWPER, C.).— 
Wirty v. PEMBERTON (1708), 2 Eq. Oas. Abr. 
279; 22 KH. R. 235. 

1252. Conveyances in trust by tenants—To avoid 
payment of herlots—No relief in equity.|—-Demurrer 





CorpyHoLpDs. 


to a bill charging that pltf. as lord of the borough 
of M. was entitled to a valuable heriot on the death 
of any tenant within the borough; & that several 
conveyances were made to defts. in trust, to 
defraud the lord thereof, whereas no persons in 
trust for others are entitled to those conveyances, 
praying therefore a discovery of those deeds, & 
an injunction or order in nature of injunction to 
sta, proceedings on & mandamus issued to compel 
pltf. to hold a ct. & admit defts. as tenants. 

If I should lay it down as a rule, that a lord of a 
manor can come into this ct., whenever any one 
comes to be admitted, by bringing a bill to dis- 
cover whether that person is a trustee for another, 
& whether he is so capable to answer a good heriot 
to the lord, as another person might be, that would 
occasion infinite confusion. If this ct. was 
entertain bills of discovery, whether this or that 
person was of the best ability to answer the heriot, 
it would lay such difficulties on copyhold estates, 
there would be no end of it (LORD DWICEE, C.). 
—MONTAGUE (LORD) v. DUDMAN (1751), 2 Ves. 
Sen. 396; 28 HK. R. 253, L. CO. 

ene R. v. Ambergate, etc. Ry. (1852), 17 


Sus-secr. 10.—Starures oF LIMIraTIOoN. 
1253. -Heriot not seised on death of tenant over 
twenty years before—During possession of former 
lord—Right of lord to subsequent heriots not barred 

—By Real Property Limitation Act, 1833 (c. 27).|— 

In trover for a heriot, it was proved by entries in 

the ct. rolls of a manor, that down to the year 

1804 the land, in respect of which the heriot was 

claimed, was freehold land, held of the lord by 

heriot, quit-rent, relief, etc. On the death of a 

tenant in 1804, a heriot was seized. In 1824, the 

next tenant died ; but there was no entry of any 
seizure of a heriot on that occasion, or of any 
reason for the omission. In 1826 the present lord 
came into possession; & in 1847, upon the death 
of the next tenant, the heriot now clai was 
seized. Since 1804, no quit-rent or relief appeared 
to have been demanded or paid, nor any service 
of any kind rendered to the lord of the manor :— 
Held: (1) the lord’s right of action was not barred 
by above Act, s. 2; (2) there was no ground for 
presuming that the tenure of the lands had been 
changed, or even that the heriot had been released 
by the lord. Semble: the right to the quit-rent 
was barred by the statute.—CHICHESTER (MARL) 

v. HALL (1851), 17 L. T. O. S. 121. 

Annotations :—Distd. Walters v. Webb (1869), L. R. 9 Eq. 
83. Warrick v. Queen’s College, Oxford (1871), 6 
Ch. App. 716; Harrison v, Powell (1604), 10 T. Ly Re S71. 
1254, —— ——~- -———- ———..|—-To an action of 

sy ey for seizing & a horse, deft. pleaded 

an immemorial custom for the lord of the manor, 
upon the death of a free tenant, to seize the best 
beast of which the tenant died possessed, wherever 
it could be found, & that in 1873, on the death of 
a tenant, deft., as lord of the manor, took the 
horse under this custom. Replication, that more 
than twenty years before the heriot in question 
became due, a heriot became due, for which the 
then lord of the manor, through whom deft. 
claimed, did not seize, though he could have done 
so 3 that the then lord, whilst entitled, discontinued 
the taking of heriots; that no heriot had since 
been taken until the trespass complained of; that 
the right to make an entry or distress or bring ar 
action to recover heriots, at the time of such dis 
continuance then first accrued to the then lor< 
within Real Property Limitation Act, 1833 (c. 27) 
& that such right so first accrued more tha) 
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twenty years before the death of the tenant or the 
trespass complained of. On demurrer :—Held: 
the replication was bad, since the seizure by deft. 
was not making an entry or distress, nor bringing 
an action to recover rent, within the meaning of 
the Act, & that deft.’s title to heriota therefore 
was not barred by the lapse of twenty years.— 
ZOUCHE (LORD) v. DALBIAC (1875), L.:R. 10 Exch. 
172; 44 L. J. Ex. 109; 33 L. T. 221; 39 J. P. 
327; 23 W. R. 564. 


11.—REMEDIES FOR WRONGFUL 
SEIZURE. . 
1255. Owner may bring trover—Or trespass.|— 
BisHop & JURDAIN v. MONTAGUE (VISCOUNTESS) 
(1604), Cro. Jac. 50; Cro. Eliz. 824; 79 EB. R. 42. 
meal ada ‘-—-Refd. Cooper v. Shepherd (1846), 7 L. T. O. S. 


SUB-SECT. 


12.—BETWEEN VENDOR AND PuR- 
CHASER. 

Sale of part of copyhold to railway company— 
Vendor not entitled to discharge of remaining part 
from heriot.|—See Vol. XI., ComMPuLSORY PuR- 
CHASE OF LAND & COMPENSATION, p. 274, No. 2016. 


SuUB-SECT. 





Scr. 3.—RELIEF. 
SuB-SECT. 1.—NATURE OF. 

1256. On death of tenant—-Relief to extent of 
year’s rent—May be due as incident of tenure—Not 
as part of tenure.|—In socage tenure a relief to 
the extent of a year’s rent may be due on the death 
of a tenant, not as part of the tenure but as an 
incident thereto, & for which the lord may dis- 
train, but no relief is due on a succession inter 
vivos unless there is a special reservation or 
custom to that effect. A relief on alienation is not 
properly a relief but rather is a fine, & it may 
exist by tenure, special reservation, or custom. 
Where it is by tenure, distress lies for it, but not 
where it is by custom.—HUNGERFORD v. Havy- 
LAND (1626), W. Jo. 1323; Benl. 180; 3 Bulst. 


323; Lat. 129; 2 Roll. Rep. 370; 82 H. R. 70. 
Annotations :— . Basingstoke Corpn. v. Bolton (1852), 
ite 270. Mentd. Hool v. Bell (1697), 1 Ld. Kaym. 


1257. On succession inter vivos—No relief due— 
Except by special reservation—Or by custom.]— 
HUNGERFORD v. HAVYLAND, No. 1256, ante. 

1258. On alienation—May exist by tenure— 
Reservation—Or custom.]—-HUNGERFORD v. Ilavy- 
LAND, No. 1256, ante. 


SuB-sEcT. 2.—REMEDY FOR. 


1259. Action for debt—By executors of lord.]— 
LeAak’s Cask (1541), cited in 4 Co. Rep. 49b; 76 
E. R. 1002. 

1260. —— Against executor of heir.|— 
St. Joun (LORD) v. BRANDRING (1602), Cro. Eliz. 
888; 78 E. R. 1107. 

1261. Lord’s claim for relief—Not estopped by 
acceptance of rent.|—-PARHAM v. NoRTON (1602), 
Cro. Eliz. 886; 78 E. R. 1110. 

1262. Relief due by tenure—Lord may distrain.]} 
—HUNGERFORD v. HAVYLAND, No. 1256, ante. 

1263. Relief due by custom—No remedy except 
nt App act v, HAVYLAND, No. 

y Alte, 7 





1264. Custom for pecuniary payment in leu of 
relief—Tenant not in possession of all lands alleged 
to be Hable—Only aggregate amount known—Pro- 
portion due from different estates not known—No 
remedy in equity against successors of deceased 
tenant.|—BASINGSTOKE CORPN. v. BOLTON (LORD), 
No. 1226, ante. 

See, also, Sect. 8, post. 


Sect. 4.—QUIT RENTS, RENTS OF ASSIZE, ETC. 
Sus-sEct. 1.—IN GENERAL. 

1265. Rent out of copyhold—May be payable to 
lord of manor—Other than manor of which copy- 
hold held.|—StTeEwanrp v. Bripacer, No. 92, ante. 

1266. Payment of rent to lord—Unvaried over 
long series of years—Quit rent presumed.|—Dos d. 
WHITTICK v. JOHNSON (1819), Gow, 173. 
Annotations :—Dbtd. R. v. Cud n (1845), 14 L. J. M. C. 

182. The authority of Doe d. Whittich v. Johnson has been 

shaken, if not ove: ed (PATTESON, J.). Foljambe 


Consd. 
v. Smith’s Tadcaster Brewery Co. (1904), 73 L. J. Ch. 
722. Refd. Eliot v. Bristol Corpn. (1894), 71 L. T. 659. 


1267. Increased from time to time during 
long series of years—Holders of land are annual 
tenants—Not freehold tenants at quit rent.|—IoL- 
JAMBE v. SMITH’S TADCASTER BREWERY Co., No. 
568, ante. 

1268. Customary tenants—Holding under corn 
rent or annual sum in lieu thereof—-May elect to 
pay in corn or money—lIn absence of contrary 
custom.|—-BLEWETYI v. JENKINS (1862), 12 0. B. 
N.S.16; 142 BE. R. 1047. 
ma cae ar rh :-—Mentd. Constable v. Nicholson (1863), 14 ©. B. 





SuB-SECT. 2.—REMEDY FOR. 

1269. Lord may distrain—Without personal 
demand—After rent due—Although tenant ready 
to pay if demanded.|—The lord may distrain for 
rent service without a personal demand at any 
time after it falls due, & it is immaterial that on 
the day when the rent fell due the tenant was on 
the land ready to pay it, if demanded. Distress 
is both a demand & a distress, & if the tenant be 
there & offer the rent, the lord may not distrain. 

Where a penalty or re-entry is joined to the 
thing, demand must be made at the proper time. 

If the tenant had made a tender of the rent on 
or after the due day to the lord personally the lord 
could not have distrained without a personal 
demand.—CRANLEY v. KINGSWELL (1617), Lob. 


207; 80 E. R. 354. 
Annotations :—Refd. Blucke v. Mole (1661), 1 Lev. 40; 
rouche v. Fastolfe (1680), T. Raym. 418; orm wv 


Cc . » e 
Luines (1700), 12 Mod. Rep. 352; Maliam v. Arden (1833), 
3 Moo, & S. 793. 


1270. ——— Only after personal demand—If rent 
tendered.]|—CRANLEY v. KINGSWELL, No. 1269, ave. 

——.]|—See, generally, DISTRESS. 

1271. Where particular lands subject to quit 
rents not known—Satisfaction of arrears—& future 
payment—Decreed by Court of Chancery——On 
proof of payment within reasonable time.]—Where 
by great se joe of time it is become impossible to 
know out of what particular lands ancient quit 
rents are issuable, cts. of equity have exercised a 
jurisdiction; & have constantly, on proof of 
payment within a reasonable time, decreed a 
satisfaction for all arrears of such rents, & peymene 
of the same for the future.—BRIDGEWATER (DUKE) 
v. Epwarps (1733), 6 Bro. Parl. Cas. 368; 2 
E. R. 1139. 

Annotation :—Refd. Basingstoke Corpn. v. Bolton (1852), 

1 Yrew. 270. _— 


100 ? 


Sect, 4.—Quit rents, renis of assize, etc.; Sub-sects. 2, 
8 & 4. Sect. 5: Sub-secis. 1, 2; 8 & 4, As, B., 
(a) & (b) &C.;3 sub-sect. 5. Sect.6: Sub-secis. 
1&2. Sect.7: Sub-sect, 1.) 





1272. Remedy in law—Not in equity—Multi-. 


farious suit not entertained.|—A bill does not lie 

ainst several tenants of a manor for quit rents ; 
pitf.’s remedy b at law & the suit also multi- 
farious as to the different tenants.—BOUVERIE v. 
PRENTICE (1783), 1 Bro. ©. C. 200; 28 EH. R. 
1082, L. C. 

Forfeiture for refusal of rent.]—See Part XIX., 
Sect. 1, sub-sect. 2, B. (e), post. 

See, also, Sect. 8, post. 


SuB-sEcT. 3.—STATUTES OF LIMITATION. 


1278. General rule.|}—Mere length of time, 
short of the period fixed by the Stat. of Limitations, 
& unaccompanied with any circumstances, is not 
of itself a sufficient ground to presume a release or 
extinguishment of a quit rent.—ELDRIDGE v. 
KNotTrT Ot BP eh 214; 98 BK. R. 1050. 
notations >—. . Stackhouse v. Barnston (1805), 10 


An 
Fellowes v. Clay (1843), 4 B. 3 Bryant 


Ves. 453; Q. B. 313; 
v. Foot (1868), L. R. 3Q. B. 497; Dalton v. Angue, Works 


& Public Buildings Comrs. v. Angus (1881), 6 App. Cas, 


1274. Real Property Limitation Act, 1833 (c. 27) 
—Distress for quit rent—Period runs from last 
payment of rent.]|—The twenty years within which, 
since the above Act a distress for rent must be 
made by the person to whom the right to make it 
has accrued, begins to run from the last payment 
of the rent; & therefore 

Where the lord of a manor entitled to an ancient 
quit rent, which had remained unnoticed since 
Jan. 1825 when all arrears were paid up, distrained 
in May, 1845, for six years’ rent due at the pre- 
ceding Michaelmas :—Held: the distress was 
unlawful, the rent having been extinguished at 
the expiration of twenty years from the last pay- 
ment in Jan. 1825.—OwEN v. DE BEAUVOIR (1847), 
16M. & W. 547; 9L. T. 0. 8.175; 11 Jur. 458; 
158 E. R. 18073 subsequent proceedings, sub nom. 
DE BEAUVOIR v. OWEN (1850), 5 Exch. 166. 
Annotations :—Consd. Zouche v. Dalbiac (1875), T.. R. 10 

Exch. 172; Howitt v. Harrington, [1893] 2 Ch. 497. 

Refd. Chichester v. Hall (1851), 17 L. T. O. 8. 121. 

1275. No quit rent paid or demanded since 
1804—Right barred.|—CHICHESTER (EARL) v. 
Harty, No. 1253, ante. 

1276. & Real Property Limitation Act, 
1874 (c. 57)—Quit rent not excepted from operation. 
—A quit rent payable in respect of a copyhol 
tenement is not, like a rent reserved upon a lease, 
excepted from the onereuen of the above Acts. 
Where, therefore, such a quit rent had remained 
unpaid for more than twelve years, & no acknow- 
ledgment had been given in respect thereof, the 
right to recover the same was held to be barred by 
the operation of those statutes.—Howirr v. Har- 
RINGTON (EARL), [1893] 2 Ch. 497; 62 L. J. Ch. 
571; 68 L. T. 703; 41 W. R. 664; 37 Sol. Jo. 
440; 3 R. 568. 

Annotation :—Refd. Jones v. Withers (1896), 74 L. T. 572. 

1277. Quit rent unpaid over twelve years—& no 
acknowledgment given—Right barred.]|—Howirr 
v. HARRINGTON (EARL), No. 1276, ante. 








SuB-SECT. 4.— BETWEEN VENDOR AND PURCHASER, 
Sale of part of copyhold to railway company— 
Copyholder may not refuse to execute conveyance— 
On ground that company had not apportioned 
rents.|—See Vol. XI., p. 274, COMPULSORY PuR- 
CHASE OF LAND AND COMPENSATION, No. 2016. 


CoPpyYHOLDS. 


Sor. 5.—SUIT OF COURT. 
SUB-SECT, 1.—NATURE OF. 
1278. Suit twice yearly—At court leet—Is suit 
service.|—TONKIN v. CROKER, No. 4, ante. 
1279. Inseparable incident to court leet—Cannot 
be released.|—Totr v. INGRAM (1606), 1 Brownl. 
185; 123 E.R. 744. 


Sus-sEcT. 2.—ByY WHOM DUE. 


1280. Attorney of copyholder—May essoin— 
May not do service.|—If a copyholder be dwellin 
in a town long distant from the manor, a genera 
warning within the manor is not sufficient, but 
there ought to be to the person notice of the day 
when the ct. shall be holden, etc. For his not 
coming in such case cannot be called a wilful 
refusal: so if a man be so weak & feeble that he 
cannot travel without danger, so if he hath a great 
office, etc. these are good causes of excuse; if a 
copy-holder makes default at the ct.,.& be there 
amerced, although the amercement be not 
estreated, or levied, yet it is a dispensation of 
the forfeiture (COKE, C.J.). 

General warning within the parish is sufficient, 
for if the tenant himself be not resident upon his 
copyhold, but elsewhere, his farmer may send 
to him notice of the ct. Sir J. B. by his letter of 
attorney appointed the son of his farmer his 
attorney to do the service for him due for his 
copyhold: such a person so appointed may 
essoin Sir J., but not do the services for him, for 
none can do the same but the tenant himself 
(per CUR.).—BRAUNCHES CASE (1587), 1 Leon. 
104; Moore, K. B. 219; 74 KH. R. 96. 

1281. Superior leet—Attendance of reeve & four 
resiants due—Attendance of inhabitants not due.}|— 
There may be a superior leet belonging to a manor, 
at which the reeve & four resiants ought to attend, 
but they cannot compel the attendance of an 
inhabitant ; for a man cannot be of two leets.— 
lea v. STUBBS (1620), Cro. Jac. 5838; 79 E. R. 
Annotation :-—Mentd. R. v. Mosley (1835), 3 Ad. & Hl. 488, 

1282. ——— Attendance of resiants of inferior 
leet due.|—EVE v. WRIGHT (1627), Cro. Car. 75; 
79 BK. R. 667. 

Aeon -—Refd. Tonkin v. Croker (1703), 2 Ld. Raym. 


1283. Custom for discharge from suit of court— 
Of tenant living remote from court baron—On pay- 
ment to lord & steward—Good.]|—A custom in a 
manor that a copyholder who lives 10 miles from 
the ct. baron, shall upon payment to the lord & 
steward, be discharged from suit in the ct. for the 
year following such payment is good, aliter if the 
ct. be a customary one. 

In bar of an avowry in replevin, pltf. pleaded a 
custom that certain copyholders should be dis- 
charged from suit at ct. baron upon payment to 
the lord & steward, & he averred that he had 
tendered payment which had been refused :;— 
Held: the averment did not vitiate the plea.— 
PORTBURY v. LEGINGHAM (1668), 1 Sid. 361; 82 
E. R. 1157; sub nom. PoRPHYRY v. LEGINGHAM, 
2 Keb. 344; sub nom. LEGINHAM v. PORPHERY, 


1 Mod. Rep. 77. 
Annotation :—Refd. Isaake v. Legingham (1671), 2 Keh. 847. 
1284. ——_- ——- ——- ——.]—-A_ custom that 


tenants of copyhold ‘‘living remote’’ are dis- 
chareed from suit of ct. on paying to the steward 
1d. & to the lord 8d. every year :—Held: custom 
was good.—IsAAKE v. LEGINGHAM (1671), 2 Keb. 
847; 1 Vent. 167; 84 E. R. 536. . 
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SuB-sEcT. 8.—SUMMONS TO ATTEND: 


1285. General warning within parish—Sufficient 
--Although tenant living outside manor.)— 
BRAUNCHES CASE, No. 1280, ante. 

See, also, Nos. 1853, 1854, 1858, post. 


Sup-sect. 4.—REMEDIES FOR REFUSAL, 
A. Forfeiture. 
For refusal of suit of court./—See No. 1039, 
ante; Nos. 1804, 1853, 1854, 1858, post. 


B. Amercement. 
(a) How Assessed. 

1286. Jury of twelve required—Jury of seven 
insufficient.|—-In debt for amercement in the ct. 
leet, for not appearing on affeerment to 40s. to 
which deft. demurred :—Held: the amercement 
was bad as there were seven jurors only instead 
of twelve.—CUTLER v. CRESWICK (1674), 3 Keb. 
362; 84 EK. R. 767. 

1287. Custom fixing amercement at definite sum 
—Without affeerment—Good.]—MorGaAn’s Case 
(1724), 8 Mod. Rep. 296 ; 88 EB. R. 211. 

1288. Must be settled by affeerors—Sworn for the 
purpose.]|—A custom in a manor that a freehold 
tenant of the manor should be amerced 7s. for non- 
attendance at the ct. of view of fresh pledge, such 
fine to be levied by distress & sale of the goods & 
chattels :—Held: to be bad. An amercement for 
default in a manor must be settled by affeerors 
particularly sworn for the purpose; & a custom 
to amerce without affeerment is bad.—EpWaARDS 
v. Huaus (1726), Gilb. Ch. 209; 25 E. R. 146. 

1289. Custom to amerce without affeerment— 
Bad.]|—Epwarps v. Huaus, No. 1288, ante. 


(b) How Enforced. 

1290. By distress—But not on goods of stranger.] 
—J. de T. was amerced & another man’s goods 
were taken & distrained on the ground of J. de T. 
for the amercement :—Held;: the distress was not 
well taken for a fine & amercement were collateral 
duties & attended upon, & not charged the soil.— 
af de T.’s Case (1367), Y. B. 41 Edw. 3, fo. 26, 
pl. 23. 

1291. Not on beasts of stranger.|—-There is a 
difference between a distress for services & a 
distress for amercements, for not doing the services : 
for the first is by common right maintainable, the 
second against common right by prescription, & 
then for such amercements you must distrain the 
tenant’s own beasts, & not the beasts of a stranger 

: as for services you may. 

conceive is, for that 

it is for a personal crime. Moreover you may add 

any thing to a ct. baron by prescription; as to 

sell goods taken in execution upon a judgment 

(WALMpSLY, J.).—PELL v. Towers (1618), Noy, 
20; 74 KB. lt. 991. 

Annotation :—Mentd. Ward v. Creswell (1741), Willes, 265. 

1292. If amercements assessed by suitors. ]— 
The lord of a ct. baron can distrain for amerce- 
ments in his ct. for the non-attendance of his 
tenants if the amercement is assessed by suitors. 

The lord of a ct. leet can distrain for a fine, or 
can bring an action of debt.—ANON. (1504), Keil. 
66; 72 E. R. 226. 

Annotation :—~Mentd. R. v. Huggins (1730), 2 Stra. 883. 

1298. By custom.]—There was a custom 
that the lord of a manor should have an annuity 
once a bra from all inhabitants in the manor. 
An inhabitant was warned to appear at the next 
ct., when he made default & was amerced 10s. :— 











Held: the custom was good, & the lord could 
distrain for the amercement.—ANON. (1566), 
Benl. 42; 73 EB. R. 961. 

1294. By prescription.|—PELL v. Towsrs, 
No. 1291, ante. 





P C. Other Remedies. 

1295. Mandamus—To burgesses—To make jury 
—Granted.|—WIGAN’s (REcTOR) CASE (1744), 2 
Stra, 1207 ; .93 E. R. 1181; sub nom. R. v. WIGAN 
CoRPNn., 1 Wils. 76. 


Annotation : —Distd. R. v. Ilchester Corpn. (1823), 2 Dow. 
& Ry. K. B. 724. 


1296. Not by bill for specific performance.|— 
THORNHAGH ¥v. HARTSHORN (1727), Bunb. 2373 
145 BE. R. 659. 

See, also, Sect. 8, post. 


Sub-sEct. 5.—STATuTEs OF LIMITATION. 

1297. Whether within Statute of Limitations 
32 Hen. 8, c. 2)—In avowry for suit of court.]— 

eplevin, & avows upon tenure by fealty, rent, & 
suit of ct. Pltf. confesses the tenure, but pleads 
that the avowant nor none of his ancestors were 
seised of the services, or any of them within 
50 years. The deft. demurred :—Held: fealty, 
homage, & such casual services, which peradventure 
may not happen in 50 years, are not within the 
above statute.—BENNET v. KING (1681), 3 Lev. 
21; 83 HB. R. 556. 


SECT. 6.—FEALTY. 
SuB-SECT. 1.—REMEDY FOR. 


1298. Distress by lord—For neglect of fealty— 
Not valid after death of tenant—Unless fealty de- 
manded in lifetime of tenant.|—-The lord avows 
the distress for fealty duc from D.; the tenant 
said that D. was dead at the day of the taking the 
distress :—-Held: the plea was good. Semble: 
lord may distrain for fealty in lifetime but not 
after death of tenant. Lord may not distrain 
unless fealty demanded in lifetime of tenant.— 
CRAWLEY v. KINGsMILL (1618), Noy, 24; Hut. 
18; 74 E. R. 995; sub nom. KINGSWELL v. 


CRAWLEY, Moore, K. B. 883. 
a aa :—Mentd. Machel! v. Clarke (1702), 2 Ld. Raym. 


Sec, also, Sect. 8, post. 


SuB-sEctr. 2.—STATUTES OF LIMITATION. 
1299. Whether within Statute of Limitations 
(32 Hen. 8, c. 2)—In advowry for 
v. Kina, No. 1297, ante. 
See, generally, LIMITATION OF ACTIONS. 


Srct. 7.—CERTUM LAETAE. 
Sus-sEcT. 1.—IN GENERAL. 

1300. Headmoney paid in certum laetae—To 
sheriff’s tourn—Tenants not subject to lord’s leet.]|— 
T., within his manor of F’. claimed a leet, a common 
pasture, etc., & strays, all by prescription, & did 
not say tanquam ad manerium praedictum per- 
tinentes, as it ought to be, for a man cannot have 
strays in gross prescription, because they lie 
in grant, & will not originally pass without charter ; 
& therefore where they are in gross, are to be 
claimed in a que estate, & made title. unto by mesne 
conveyances; but it is otherwise of things that 
lie in grant, & will pass without deed. T. had not 
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Sect. 7.—Certum laetae: Sub-sects. 1 & 2, 
Part XII, Sects. 1, 2 & 3.) 
used his leet a great while, nor were there officers 
or other things for the execution of justice ; but it. 
appeared by ancient rolls, that there had been a 
leet there ; his tenants went, to the sheriff’s tourn, 
& paid head-silver there. It was argued that 
head-silver is cerlum laetae, & that no man should 
be subject to two leets:—Held: T. could not 
have his leet & strays, but upon enquiring of the 
common, that he had used it, it was allowed.— 
TOTTERSALL’S CASE (1632), W. Jo. 283; 82 E. R. 149. 

1301. Paid to lord—lIn consideration of charge in 
obtaining court leet.|—A bill was preferred by 
lord of a manor against tenants for certum laetace. 
The equity of the bill was to prevent multiplicity 
of suits & it was allowed. 

Certum laetae is paid to the lord in consideration 
of the charge in obtaining the ct. leet, which saves 
the attendance of the resiants from the turn, etc.— 
CHAFFIN v. GAWDEN (1693), Freem. Ch. 191; 2 
Vern. 278; 22 E. R. 1154. 

1802. Lord may have certain sum for-—Of all 
resiants within leet.|.—BULLEN’s Casrt (1610), 6 
Co. Rep. 77 b; 77 EH. R. 3723; sub nom. GODFREY 
v. BULLEIN, 1 Brownl. 189; Yelv. 186. 


Sect. 8, 


SuB-SECT. 2.—REMEDY FOR, 


1303. Bill by lord against tenants—To avoid 
multiplicity of action —Allowed.] — CHAFFIN v. 
GAWDEN, No. 1301, ante. 

1304. Not by distraint.J—(1) A ct. lect is a ct. 
of record. 

(2) The lord cannot distrain for the certainty | 
of leet, because it is against common right.— 
GopFREY’s OAsE (1614), 11 Oo. Rep. 42 a; 77 
E. R. 1199; sub nom. BULLEN v. GopFREY, 1 
Roll. Rep. 32, 73. 
Annotations :— 


. Hungorford v. Haveland (1626), Benl. 
180. Mentd. Grips v. ° 


ngleden (1702), 7 Mod. Rep. 87; 
ard. 27 


Smith v. Gibson (1735), Lee sem, H 1: Moir v. 
Munday (1755), Say. 181; WHerrics v. Jamieson (1794), 
6 Term Rep. 553; 


Davidson v. paoeston (1801), 2 Kast, 
56; Morgan v. Brown (1836), 4 Ad. & El. 515; Kemp v. 
Neville (1861), 10 C. B. N.S. 523. 


See, also, Sect. 8, post. 


CoPpyYHOLDS. 


Sect. 8.—REMEDIES IN GENERAL FOR REFUSAL 
OF SERVICES. 

1305. Lord may distrain—For services.]——The 
lord may distrain the copyholder for the services, 
or he may seize the copyholder’s land.— v. 
Dowe (1610), Noy, 185; 74 E. R. 1099. 

Forfeiture—For refusal of fine.]|-——See Part XIX., 
Sect. 1, sub-sect. 2, B. (d). 

For refusal of rent.|—See Part XIX., 
Sect. 1, sub-sect. 2, B. (e). 

For refusal of suit of court.|—See Part 
XIX., Sect. 1, sub-sect. 2, B. (f), ii; No. 1039, ante ; 
Nos. 1804, 1853, 1854, 1858, post.: 

For refusal of other services.]—Sce Part 
XIX., Sect. 1, sub-sect. 2, B. (f), iii, post. 

Distress—For heriot service.|—See Part XI., 
Sect. 2, sub-sect. 2, B. 

For heriot custom.|—See Part XI., Scct. 2, 
sub-sect. 3, B. 

For reliefs.|—See Part XI., Sect. 3, sub- 
sect. 2. 


For quit rents.|—Sce Part XI., Scot. 4, 
sub-sect. 2. 


For fealty.|—See Part XI., Sect. 6, sub- 

















sect. 1 


Action to recover—For fine.|—See Part XI., 
Sect. 1, sub-sect. 9, B. 


For reliefs.|—See Nos. 1259, 1260, ante. 


Amercement—For refusal of suit of court.]— 
See Part XI., Sect. 5, sub-sect. 4, B. 


Seizure—Of herlot.]—Sce Part XI., Sect. 2, 
sub-sect. 2, B. & 3, B. 


Remedies in equity—In regard to heriot.]—<Sec 
No. 1226, ante. 


In regard to rent.]|—Sec Nos. 1271, 1272, 
In regard to relief.|—Sce Nos. 1226, 1256, 





ante. 


ante. 


—— In regard to suit of court.|—Sce Part XI., 
Sect. 5, sub-sect. 4, C. 
In regard to certum laetae.|—See Part XI., 
Sect. 7, sub-sect. 2. 





Part XIl—Descent of Copyholds. 


Sect. 1.—-IN GENERAL. | 

_ 1306. General rule.]—There is no common law | 

right of descent in copyhold land.—HvUTCHINSON | 

v. JACKSON (1686), 2 Lut. 1824; 125 BE. BR. 732. 

1807. Meaning of ‘‘ heir ’’—Lease of copyholds 
determinable by ‘heir ’’—Customary heir.]—A. 
being seised of copyholds descendable to the 
poe son & of other common law lands, leased 
oth to B. for years, on condition that the lease 
might be determined by notice given by A. or his 
heirs. After A.’s death, the eldest son granted 
his reversion in the common law lands to the 
youngest son, who gave notice :—Held: the lease 
was determined as to the copyholds, but not as to 
the other, for his youngest son was heir only as to 
we Copy holga SON: (1578), Godb. 2; 178 


1808. ——— Youngest son taking borough English 
lands—Not heir at law—Within Statute of Dis- 
tributions, 1670 (c. 10).|—-Where a man seised of 
a cal a estate of the nature & tenure of borough 
English lands surrendered the same to use of 
himself for life, remainder to his wife for life 
remainder to his own right heirs & died leaving 


several sons & daughters :—Held: the youngest 
son was not the heir at law within Stat. Distribu- 
tions, 1670 (c. 10), & the lands need not be brought 
into hotchpot within the statute.—PRATT v. PRATT 
(1732), Kel. W. 85; 2 Stra. 985; Fitz-G. 284; 25 
E. R. 483 3 revad. (1735), Cas. temp. Talb. 280, L. C. 
Annotations :—Reld. Lutwich v. Lutwich (1735), 2 Eq. Cas. 


Abr. 448 OL 1 2. Mentd. Re Roby, Howlett v. Newington 
[1908] 1 Ch. 71. i ; 


1809. Disinheritance of heir—Only by express 
words—Or necessary implication.|—An heir is 
not to be disinherited unless by express words or 
& necessary implication ; & the rule holds equally 
where he is an heir of custo lands.—GASCOIGNE 
v. BARKER (1743), 8 Atk. 8; 26 E. R. 808, L. O. 

nnotations :-—Do Banks v. Denshaw (1747), 3 Hels. 

585; Blunt vr. Clitherow (1805), 10 Ves. 589. 

Wilson v. Mount (1796), 8 Ves. 191. Mentd. Roe d. 

Conolly ». Vernon (1804), 5 East, 61; Dean v. Gibson 

ae See R. 809; Cowen v. Truefitt (1899), 68 

1310. Breaking descent—Surrender to one & his 
heirs—In trust for another & his heirs.|—A sur- 
render to one & his heirs, in trust for another & 
his heirs, breaks the custom; if a copyholder in 
borough English surrenders in trust for himself & 


XII.—DrEscent or CopyHOLps. 


his heirs, the trust goes to the heirs-at-law ; there- 
fore the trust in the hands of the heirs is assets 
(LorD CowPERr, O.).—HELLEY v. Heiuey (1708), 
2 Eq. Ons. Abr. 509, pl. 43; 22 EH. R. 431, L. ©. 

1811. ——— Tenant by descent ex parte materna—- 
Recovery & declaration of uses to himself in fee— 
Descent not broken.|——-Roz d. Crow v. BALDWERE 
(1793), 6 Term Rep. 104; 101 B. R. 59. 
Annotation :—Refd. Burgess v. Wheate (1759), 1 Eden, 177. 

1312. Surrender to himself for life, 
remainder to appointee—Subsequent surrender to 
mortgagee in fee & re-surrender to mortgagor— 
Descent broken.|—Donb d. HARMAN v. MORGAN 
(1797), 7 Term Rep. 108; 101 HE. R. 878. 

1313. Surrender of customary freeholds 
under special custom to enable tenant to devise— 
Descent not broken.]|—-NAaNsOoN v. BARNES (1869), 
L. R. 7 Eg. 250; 20 L. T. 164; 17 W. R. 429. 

1314. Equitable estate—Devolves on personal 
representatives.|—Re SOMERVILLE & TURNEL’S 
Conrract, No. 569, ante. 














Sect. 2.—FROM WHOM TRACED. 

1315. Tenant in possession—Though unadmitted 
heir.}—A man seised in fee simple of copyhold & 
customary land had issue two daughters by different 
venires & died seised thereof; the daughters 
entered, & took the profits of it for several years 
without any admittance, or taking of it in the ct. 
of the lord. The eldest daughter died without 
issue; & afterwards the youngest is admitted to 
the whole as sole heir to the father :—Held: the 
eldest daughter’s possession was sufficient to 
entitle her collateral heir; so possession by 
guardian to whom custody is committed during 
minority, if the infant die before admittance, ‘will 
entitle his heir.—ANON, (1570), 3 Dyer, 291b; 
Cary, 5; 73 E. R. 655. 

Annotation :-—Retd. Doo d. Hamilton v. Clift (1840), 12 


Ad. & El. 566. 

1816. —— -|—Where the custom of a 
manor is that the customary tencments are held 
to the tenants & their heirs, & that, when a tenant 
dies seised, leaving sisters only, the eldest sister 
should take in exclusion of the other sisters, & 
that the heir of an eldest sister, who should die 
in the lifetime of such tenant, should take in ex- 
clusion of the younger sisters surviving the tenant, 
there, if the heir of a tenant, who has been admitted 
& has died seised, take possession, but die without 
having been admitted, he nevertheless dies seised, 
so as to let in the custom. Such heir, although 
he has taken possession, does not die seised, unless 
he has been admitted, where the customary 
tenement is held, not to the tenant & his heirs, 
but during the joint lives of the tenant & the lord, 
with a arr espiies oe of renewal, binding the lord 
mary heir of a tenant.—Dog d. 





to admit the cus 

HAaMILTon v. Curr (1840), 12 Ad. & El. 566; 

4 Per. & Dav. 579 3; 113 BE. R. 927. 

Annotations ; + Doe d. Dand v. Thompson (1849), 13 
Q. B. 870. Refd. Smith v. Adams (1854), 5 DeG. M. & G. 
712; Mallinson v. Siddle (1870), 39 L. J. Ch. 426. 


1817, Equitable’ tenant in_ tail.]— 
Devise of a copyhold to trustees & the survivor of 
them, & the exors. & administrators of such 
survivor for ever, upon trust, out of the rents & 
profits, to pay certain yearly charges, & the residue 
to T., for life; & from & after his decease, to pay 
the residue to T.’s children, & so on for ever; & 
for want of children lawfully begotten, to the 
testrix.’s daughters :—Held: T. took an equitable 
estate under this devise. 

T. received the rents during his life, but having 
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an equitable estate only, was not admitted tenant 
of the copyhold, & died, leaving several sons. 
The custom proved, with respect to the descent of 
copyholds within the manor, was that upon the 
death intestate of a tenant seised of an estate of 
inheritance, his younger son was his customary 
heir :—Held: the youngest son of T., & not the 
eldest, became entitled, on his father’s death, to 
call for a conveyance of the copyhold, as tenant 
in tail under the devise.—TRASH v. Woop (1839), 
4 My. & Cr. 324; 9 L. J. Ch. 105; 4 Jur. 669; 
41 BE. R. 126, L. © 


‘Annotations :-—Consd. Mallinson v. Siddle (1870), 39 L. J. Ch. 
£26. - Apld. Re Hudson, Casseis v, Hudson, (1908) 1 Ch. 


1318. Not heir admitted to reversion on 
lease.]—A. is seised in right of his wife of certain 
customary lands in fee, & he & his wife by licence 
of the lord make a lease for years by indenture, 
rendering rent, have issue two daughters, & the 
husband dies. The wife takes another husband, 
they have issue a son & daughter. The husband 
& wife die, the son is Admitted to the reversion, & 
dies without issue. 

Held: the reversion shall descend to all the 
daughters, notwithstanding the half blood.—- 
ANON. (1575), 4 Leon. 38; 74 E. R. 713. 

1819. Not heir admitted to remainder ex~ 
pectant on widow’s freebench.|—Where the wife 
ils endowed of a moicty of cae eg lands de- 
scendible in the nature of gavelkind, & two sons 
by different ventres are admitted to the reversion of 
that moiety, & the son by the second venire dies ; 
the admittance shall not cause a possessio fratris 
in him, so as to make his sister take.—Foxb v. 
SmirH (1672), 1 Freem. K. B. 45; 89 E. Rt. 36. 

See, generally, DESCENT & DISTRIBUTION. 

1320, Devisee in remainder in fee—Though un- 
admitted.]—A copyhold is devised by A. to B. for 
life, remainder to ©. in fee. B. is admitted & 
dies. ©. has, before entry, a descendible estate ; 
& upon the death of C. his customary heir, & not 
the customary heir of A., is entitled to the copy- 
hold.—Dog d. PARKER v. Tuomas (1842), 3 Man. 
& G. 815; 4 Scott, M. KR. 449; 1LL. J. 0. P. 124; 
133 E. R. 1367. 








Srcr. 3.—WHETHER HEIR AT COMMON LAW OR 
CUSTOMARY HEIR TAKES. 

1821. Surrenderee dying before admittance— 
Heir at common law takes.]|—BARKER v. DENHAM 
(1648), Sty. 145; 82 BE. R. 598; sub nom. BAKER 
v. DENHAM, Co. Litt. 59 a 


Annotations :-—Consd. Doe d. Toficld v. Tofield (1809), 11 
“Rast, 246. Refd. Re Hudson, Cassels v. Hudson, [1908] 


1 Ch. 655 ; 
1822. ——- ——..]—_HALB v. (1660), cited 
in 1 P. Wms. 66; 24 E. R. 208; sub nom. PAIN v. 
Herpent, O. Bridg. 18,n,.; sub nom. FANE v. 
BARR, cited in 1 Salk. 243. 
A aerate : 





Clement v. Scudamore (1704), 6 

Mod. Hop. 190,, , Distd. Trash», Wood (1a fren, 100d. 
2 2 eo ry 0 r q. ° & 
> mG is v. Hudson, [1903] 1 deen 


.» Re Hudson, Cass 
Refd. Doe rhs Hamilton 4 Clift (1840), 12 Ad. & El. 566. 
1323. .}—PAYNE v. BARKER (1662), 
O. Bridg. 18; 124 H.R. 445. 
Annotations :—Consd. Rider v. Wood (1855), 1 K. & J. 644. 
Folld: Maliinon ¢, Biddle (1870), $0 13: Ch aia Mle 
; udaon, Cassols °. He on, [1908] 1 Ch. 655. Mentd. 
Woodward v. Fox (1691), 2 Vent. 187. 
1324, —— .|—CLEMENTS v. SCUDAMORE, 
No. 1888, post. 
Surrenderor dying—Before admittance of sur- 
1325. tomary tenant dying before admittance 
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Sect. 83.--Whether heir at common law or customary 

heir takes. Sect. 4.] 

—Heir at common law takes.]|—RIDER v. Woop, 
No. 1341, post. 

326, ——— Customary freeholds.|—A mere 
right to be admitted tenant to customary freehold 
lands is not sufficient to support the descent 
according to the custom.—MALLINSON v. SIDDLE 
(1870), 18 W. R. 569. 

13827. Settlements of copyholds & freeholds— 
Copyholds settled to same uses as freeholds—Cus- 
tomary heir takes copyholds.]—Settlement before 
marriage on the husband & wife for life (of a free- 
hold), remainder to the heirs of the husband (on 
the body of his wife begotten) & of copyhold in 
borough English on the husband & wife for life, 
remainder to the heirs of their two bodies, in like 
manner, & to the same uses as the freehold :— 
Held: the younger son shall succeed as heir in 
tail to the copyhold.—Rog d. AIsTROP v. AISTROP 
(1778), 2 Wm. Bl. 1228; 96 E. R. 723. 

1328. ——— Limitation creating estate tail— 
Customary heir takes copyholds—Though limitation 
refers to eldest son.]|—Testator being scised in 
fee of freehold land, & of copyhold according to 
the custom of the manor (the freehold & copyhold 
being intermixed), devised as follows: As to 
my worldly estate, I dispose thereof as follows: 
I give to my nephew T. all my lands, to have & to 
hold during his life, & to his son, if he has one, if 
not, to the eldest son of my nephew T. & to his 
son after him, if he has one, if not to the regular 
male heir of the G. family. By a codicil stating 
that his nephew T. then had a son born, he gave 
to that son, after his father’s decease, all his free- 
hold & copyhold lands; & to his eldest son, if 
he had one; but if he had no son, then to the 
next eldest regular male heir of the G. family. 
By the custom of the manor, copyhold lands, 

arcel thereof, of which any tenant died seised 
in fee, espe by descent to the youngest son :— 
Held: by the will & codicil the son of T. G. took 
an estate tail, &, consequently, upon his death 
the copyhold lands descended to the youngest 
son.— DoE d. GARROD v. GARROD (1831), 2 B. & Ad. 
87; 9L. J.0.S. K. B. 149; 109 E. R. 1076. 


Annotation :—Refd. Doe d. Burrin v. Chariton (1840), 1 
Man. & G. 429. 


1329. Settloment of copyholds—To right heirs of 
settlor—Customary heir takes.]|—M. being scised 
to him, his heirs & assigns, according to the custom 
of the manor of T. D., of certain messuages within 
that manor, surrendered the same to trustees, in 
pursuance of articles of agreement made in con- 
org prima of marriage, on trust, to permit him, 
his heirs & assigns, to enjoy the premises until 
the marriage, & from the solemnisation thereof 
on trust for himself for life, & after his decease on 
trust for the intended wife for life, for her support 
& in bar of dower, & after the death of the survivor 
of the husband & wife, on trust to surrender the 
premises into the hands of the lord of the manor, 
to the use of the child or children of the marriage, 
their heirs & assigns, such surrenders to be made 
at the costs of the children, who should be entitled 
to take the same, & in default of issue of the mar- 
riage living at the death of the survivor of the 
husband & wife, then on this special trust, to 
surrender the premises into the hands of the lord 
of the manor, to the use of the right heirs of the 
settlor for ever, according to the custom of the 
manor; such surrender or surrenders last-men- 
tioned to be made at the costs & charges in all 
things of the person or_ persons who by virtue of 
the last-mentioned condition or limitation should 
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be entitled to take the same. The only issue of 
the marriage was a daughter, who survived the 
settlor, but died in the lifetime of her mother. 
On the daughter’s attaining 21, the premises were 
surrendered to the lord of the manor, to her use, 
& she by her will devised them to the sons of her 
mother by a second husband, & at the same time 
surrendered them to the use of her will; her 
mother surviving her continued in possession of 
the premises till her own death:—Held: by 
virtue of the ultimate limitation in the articles she 
was entitled to the customary estates from the 
death of the widow.—BusH v. LocKE (1834), 
8 Cl. & Fin. 721; 9 Bli. N. S.1; 6 E. RB. 1607, 
H. L.; affg. 8. C. sub nom. LockE v. SOUTHWOOD, 
1 My. & Cr. 411. 
Annotation :—Refd. Locke v. Colman (1836), 1 My. & Cr. 423. 
18380. Failure of limitation~-—Customary heir 
takes.]—A. devised certain copyhold lands to his 
widow, M. for life, remainder to his nephew, J. & 
his wife, S. for their lives, remainder to S. E. (the 
daughter of J. & S.) for life, & after the death of 
M.,J.& S. & of S. E., to revert to my next male 
heirs for ever :—-Held: these words meant heirs 
male of the body & as testator died without issue, 
the reversion, on the determination of the life 
estates, descended to the customary heir.—Dok d. 
EUSTACE v. EasLey (1835), 1 Cr. M. & R. 823; 1 
Gale, 36; 5 Tyr. 450; 4.1L. J. Ex. 87; 149 E. R. 1813. 
1831. Equitable estate—Estate tail—Customary 
heir takes.|—TrasH v. Woop, No. 1317, ante. 
1882. —— In executed resulting trust-—Cus- 
tomary heir takes—Apart from special custom.]— 
An equitable interest in copyholds arising under a 
resulting trust which is executed & which has none 
of the characteristics of an executory trust descends 
as the legal estate descends, provided the custom 
of descent is not confined to a tenant on the rolls 
or a ténant dying seised, & therefore will go to the 
customary & not to the common law heir.—Re 
HupDson, CASSELS v. HuDSON, [1908] 1 Ch. 655 ; 
77 L. J. Ch. 305; 98 L. T. 567; 24 T. L. BR. 333. 
On failure of customary heirs.]|—See Sub-sect. 3, 
post. 





Sect. 4.—WHO IS CUSTOMARY HEIR. 

1383. Custom in favour of eldest son—For first 
descent after surrender—Descent restricted to 
single step in scale of genealogy.|—(1) Where the 
custom of a manor was stated in a presentment 
of the homage to be that copyholds for the first 
descent after a surrender descend to the eldest son, 
&, if no surrender, to the youngest son :—Held: 
the word ‘‘ descent ” was not used in its strict legal 
sense, but meant a single step in the scale of 
genealogy. 

(2) Where, therefore, the last surrender had 
been made to B., who devised to J., his heir 
according to the custom of the manor, & J. died 
intestate, leaving two sons :—Held: the youngest 
son of J. was entitled to succeed him.—BICKLEY 
Pee (1867), L. R. 4 Eq. 216; 36 L. J. Ch. 
1334. Custom in favour of elder sister-—Not con- 
strued in favour of elder niece—Or aunt.)—In an 
ejectment action :—Held: if the custom had been 
that the eldest sister only should inherit, yet by 
that custom the eldest aunt or the eldest niece 
should not inherit the land, for customs must be 
taken strictly—RatTcLiFFE & OHAPLIN’s CASE 
(1611), 4 Leon. 242; 74 EB. R. 847; sub nom. 
RAPLEY & ll CASE, coe at .. 

rene - Denn v. Spray (1786), Ach . 


:—o 
;_ Muggleton v. Barnett (1857), 2 H. & N. 
Roe d. Beebee v. Parker (1782), 5 Term Rep. 36. 


Part XII.—Drscent or CopyHoups. 


1835. -]—A custom within a manor, 
that lands shall descend to the elder sister, where 
there is neither a son nor a daughter, does not 
extend to an eldest niece; but the lands must 
descend according to the rules of the common 
law, in default of such a son, daughter, & sister.— 
DENN wv. Spray (1786), 1 Term Rep. 466; 99 E. R. 


1201. 
Annotations :—Consd. Locke v. Colman peat). 1 My. & Cr. 
423; Mogg ’cton v. Barnett (1857), 2 H. & N. 653. Refd. 
Roe d. Beebee ». Parker £4792) 8 erm Hep: 26; Rider v. 
Wood (1855), 1 K. & J. 644. entd. Johnstone v. Spencer 

(1885), 80 D. 581. 

1886. Custom in favour of elder daughter—To 
take life estate—Extends to younger daughter— 
Where elder daughter dies before estate vests.]— 
NEWTON v. SHAFTO, No. 1342, post. 

13837. Custom in favour of youngest son—Death 
of youngest son in life time of life tenant— Youngest 
surviving son does not take.|—-A copyhold & a 
freehold borough English are alike; both shall 
descend, by custom, to the youngest son; & if a 
copyhold be surrendered to use for life, & the 
youngest son die before that estate determine, it 
shall not by the custom descend to his next 
youngest brother, for the custom only extends to 
youngest sons.—REVE v. MALSTER & BARROW 
(1635), Cro. Car. 410; 79 E. R. 957; sub nom. 
REEVE v. MALSTER, W. Jo. 361. 

Annotations :—Consd. Payne v- Barker (1662), O. Bridg. 18. 


Distd. Foxe v. Smit ), Freem. K. B. 45; Clements 


v. Scudamore (1704), 1. B. Wine. 83: Conad. Muggleton 


F Py Ne nw. 
puerto (1667), 2 Keb. 111; Kellow v. Rowden (1690), 1 








how. 244; Mentd. Doe d, Norfolk v. Sanders (1783), 3 
Doug. 303. 
13838, Leaving daughter—Daughter 








takes.|—One seised of a copyhold in fee in nature 

of borough English has five sons, the youngest of 

whom dies in the life of the father, leaving issue a 

daughter, & then the father dies; the youngest 

s0n’s daughter is inheritable. 

The custom is, that the copyhold lands of any 
tenant dying seised shall descend to his youngest 
son, & a surrender is made of a copyhold to the 
use of J. & his heirs, who dies before admittance :— 
Held: his eldest son, & not his youngest son, shall 
take these lands; secus if the land had been laid 
to have been of the nature of borough English.— 
CLEMENTS v. SCUDAMORE (1704), 1 P. Wms. 63; 
Holt, K. B. 124; 6 Mod. Rep. 120; 2 Ld. Raym. 
1024; 1 Salk. 248; 24 K. R. 295. 

Annotations :—Consd. Locke v. Colman (1836), 1 My. & Cr. 
423; Rider v. Wood (1855), 1 K. & J. 644. Apld. Hook 
v. Hook (1862), 1 Hem. & M. 43. istd. Re Smart, Smart 
v. Smart (1881), 18 Ch. D. 165._ Refd. Trash v. Wood 
(1830), 4 My. & Cr. 324; Doe d. Hamilton v. Clift (1840), 
12 Ad. & Hl. 566; Re Hudson, Cassels v. Hudson, [1908] 

1 Ch. 655. Mentd. Doe d. Norfolk v. Sanders (1783), 3 
Doug. K. B. 303. 

1339. ——-- Or in default of issue to youngest 
brother—Does not extend to youngest son of 
youngest great uncle.}] -MUGGLETON v. BARNETT, 
No. 271, ante. 

1340. Or daughter, brother, sister, uncle or 
aunt—-Does not extend to first cousins.|—The 
custom of a manor was stated to be that copy- 
holds descended to the youngest son or daughter, 
brother or sister, uncle or aunt. A tenant died 
intestate scised of customary lands of the manor, 
leaving neither son, daughter, brother, sister, 
uncle, nor aunt; but leaving sons of deceased 
uncles :—Held: the youngest son of the youngest 
uncle was not entitled, & the heir-at-law was 
entitled to the lands.—He SMART, SMART v. SMART 
(1881), 18 Ch. D. 165 ; 30 W. R. 43. 

1841. Custom in favour of youngest sister— 
Extends to sister born after death of elder sister— 
Whose shares Lerma ticy BR pe dae devised copy- 
hold hereditaments held of the manor of M. to G. 
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for life, with remainder to his eldest or only son 
& his customary heirs for ever; provided that if 
G. should leave no son or issue of a son living or 
en ventre sa mere at his death, then testator devised, 
the same estate to the daughters or only daughter 
of G. as tenants in common, & their customary 
heirs for ever; provided also, that if G. should 
have neither son nor daughter living or en ventre 
sa mere, at his death, then over. On the death 
of testator, G. was admitted as tenant for life. 
G. had seven children, one son & six daughters, 
one of the daughters died in childhood, & the son 
died shortly afterwards in childhood, & before 
the births of the four daughters; one of the four 
younger daughters also died in childhood. On 
the death of G. his four surviving daughters were 
admitted each to an undivided fourth share in 
fee. By the custom of the manor of M. the descent 
was to the youngest son or youngest daughter ; 
& for default of issue of such customary tenant, 
to the youngest brother or youngest sister, & in 
default of such brother or sister, to the youngest: 
kinsman or kinswoman of the whole blood of the 
customary tenant in possession how far soever 
remote :—Held: (1) the devise was to all the 
daughters of G., & not merely to such as should 
be living at the death of the tenant for life, & they 
took descendible interests; (2) the youngest 
daughter of G. was entitled as heir by the custom 
to the shares of her deceased sisters, although 
born after their deaths, the inheritance shifting 
in accordance with the rule at law as often as a 
nearer heir was born. . 

If the custom is alleged to be according to the 
tenure of borough English, the ct. will take notice 
of all the incidents of the custom of borough 
English; but if the incidents of the custom only 
are alleged, the ct. will not go beyond the allega- 
tions. A particular custom as to the descent from 
a customary tenant will not apply where the tenant 
dies before admission, but the descent must be 
according to the common law.—-RIDER v. WooD 
(1855), 1 K. & J. 644; 3 Eq. Rep. 1064; 24 
L. J. Ch. 737; 69 BE. R. 618. 

Proof of custom of descent.|—See Nos. 245, 
257, 275, 1335, ante. 

1342. Particular custom—For heirs male to take 
—After life estate to elder daughter—Good.]—A 
custom of a manor that if the father died leaving no 
son but two or more daughters, the elder daughter 
should have an estate for life only, & after her 
death it should descend to the next heir male who 
derived through males, & in default of such it 
should escheat :—Held: good. | 

Where the custom was that if the tenant left a 
wife & two daughters but no son, the wife had 
an estate first for life, then the elder daughter as 
above & in such a case the wife entered & during 
her lifetime the elder daughter died & there was 
no heir male deriving through males whereupon 
the second daughter entered :—Held: her entry 
was in accordance with the custom.—NEWTON 
». SHAFTO (1667), 1 Lev. 172; 2 Keb. 111, 114, 
158, 174; 1 Sid. 267; 83 E. a ae edits 
Annotations :—Folld. Simpson v. Quiney ; y ; 

) . Hamilton v. Clift (1840), 12 Ad. & El. 566, 

wel ced. Mbartridg (1601), Comb. 180. 

1843. __—_ Newcastle-on-Tyne—Good.]— 
The custom of Newcastle-on-Tyne, that the 
land shall descend to the elder daughter only for 
her life:—Held: good.—Simpson v. QUINEY 
(1670), 1 Lev. 293; 83 E. R. 414; sub nom. 
SYMSON v. QUINSEY, . a 672; sub nom. 

ent. 88. 

1044, —— wiauusv. of deceased brother—Pre- 

ferred to surviving sister—Manor of Taunton 
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Sect. 4.—Who is customary heir. Sect.5:; Sub-sects. 


Deane.}|—-LOCKE v. COLMAN (1837), 2 My. & Cr. 
635 ; Q E. R. 782, L. C. ; 

—Refd. Muggleton v. Barnett (1857), 2H. &N. 
- Mentd. O’Connor v. Malone (1839), 6 Cl. & Fin. 
572; Wilson v. Beddard 1841), 12 Sim. 28; Waters v. 
Waters (1848), 2 De G. & Sm. 591; M‘Gregor v. Topham 
(1860), 3 H. L. Cas. 132. 


Sect. 5.—RIGHTS OF HEIR. 
SuB-secr. 1.—To ADMITTANCE. 


1845. Heir has absolute right—Enforceable by 
mandamus—On prima facie legal title—Though 
refused in equity for lack of equitable title.|—R. v. 
Coaaan, No. 1696, post. 

1346. Though estate devised—Where de- 
visee makes no claim—Though motive to avoid 
fine.|—(1) The lord of a manor is bound to admit 
the customary heir of a copyholder in fee, although 
there be a surrender to the use of a will & a devise 
by the surrenderor, there being no claim of admit- 
tance on the part of the devisee. So, although it 
appear upon the return to a mandamus that the 
non-claim of admittance on the part of the devisee 
is the result of a contrivance between him & the 
customary heir to deprive the lord of the fine 
which would be payable upon the admittance of 
the devisee. 

(2) In the case of a devise of copyhold sur- 
rendered to the use of the will, the estate descends 
upon the heir, subject to contingency of being 
divested by the admittance of the devisee. No 
disclaimer by the devisee is therefore necessary 
to vest the estate in the heir. 

(3) A copyhold may be disclaimed by parol, or 
by other matter in puis. 

(4) By the common law the estate is in the 
surrenderor & his heirs until the surrenderee comes 
in to be admitted. 

(5) The lord has a right to have a person in 
whom the legal estate is, admitted on the roll, & 
that person has a right to be admitted. 

(6) The heir may bring trespass. Except as 
against the lord, the heir would have the whole 
estate in him. 

(7) The admittance is for the benefit of the lord. 
—R. v. WILSON (1829), 10 B. & C. 80; 5 Man. & 
Ry. K. B. 140; 2 Man. & Ry. M. C. 617; 8 
L. J.O. 8. K. B. 101; 109 EB. R. 381. 


8 to (1 . R. v. Garland (1870), L. R. 
Reta. R. v. Ham (1839), 8 L. ¢ OB. 265. 





Refd. 
6L. J. Q. B. : ( 
18. Generally, Mentd. R. ». Thruscross (1 
26; Passingham v. Pitty (1855), 17 C. B. 299: Langford 
v. Selmes (1857), 3 KE. & J. 220; Delacherois v. Delacherois 
(1864), 4 New Rep. 501; Re Holliday (1922), 127 L. T. 585. 


Sce, also, No. 1494, post. 


1847, ~- Lord not showing any adverse 
title.|-A tenant in fee of copyhold fends died, 
having made a will, dated Aug. 14, 1837. Proc- 
lamation was made for the heir or other person 
entitled to come & be admitted, & the land was 
seized quousque, for want of a tenant appearing. 
Subsequently, a party claiming to be heir applied 
for &@ mandamus to compel the lord to admit him ; 
to which objection was made, that he had not 
established that he was heir, & that there was & 
devisee under the will of the last tenant. It was 
arranged that, an ejectment should be brought, & 
that all technical objections should be waived. 
At the trial, the will appeared to contain a devise 
of testator’s lands to the London Annuity Society, 
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of which I formerly was a member; & the claimant 
established that he was heir. A verdict was 
entered for the pltf.:—Held: the lessor was 
entitled to retain the verdict, & a mandamus was 
issued to compel the lord to admit the claimant, 
as the lord had failed to show any adverse title.— 
Dos d. Le Krux v. HARRISON (1844), 6 Q. B. 631 ; 
144. J.Q.B.77; 41. T. O. 8S. 156; 115 E. R 
287; sub nom. R. v. HARRISON, Dok d. Le KEvux 
v. Harrison, 9 Jur. 104. 


Annotations -—Distd. Smith v. Glasscook (1858), 4 CO. B. N. 8. 
Reld. Walters v. Webb (1869), L. R. 9 Eq. 83. 


357. 

1848. Heir has no absolute right—Estate devised 
to trustees—Helir an infant—Mandamus refused.]— 
R. v. GARLAND, No. 1499, post. 

Heir of trustee.|—See No. 989, ante. 

1849. How enforced—Mandamus to steward to 
answer affidavit refused—Relief in equity only.|— 
Motion was made, that deft., who was steward of 
a@ ct.-baron, might answer the matters of an 
affidavit, for refusing to admit an heir-at-law to 
copyhold lands, which descended to him. The 

davit went further, that a trial was had for 
these lands against the heir, & that he could not 
make any defence for want of his admission; & 
therefore he moved for a new trial :—Held: (1) the 
only relief was in equity ; (2) if the heir had proved 
himself in by descent, it would have been enough 
of itself, & therein he differed from a purchaser. 
Motion refused.—JACKSON & HaLL (1728), 1 
Barn. K. B. 78; 94 E. BR. 54. 

1350. ——- Mandamus refused.|—R. v. REN- 
NETT (1788), 2 Term mae Se 197; 100 BE. R. 107. 
Annotations :—Distd. R. v. Brewers’ Co. (1834). 4 Dow. & 


Ry. K. B. 492. Consd. R. v. Bonsall (1824), 3 B. & C. 
178; King ». Turner (1833), 1 My. & K. 456. Expld. R. v. 
Pitt (1839), 10 Ad. & El. 272. d. Doe d. Hamilton », 
Clits t (1840), 12 Ad. & El. 566; R. v. Dendy (1852), Bail 

1351. ——— ——— Helrs title insufficiently proved.) 
—R. v. GONVILLE & CAIUS COLLEGE, CAMBRIDGE 
(MASTER & FELLOWS) (1845), 4 L. T. O. 8S. 320, 
340; OJ. P. Jo. 67; 9 Jur. 411. 

1352. ——- Mandamus _granted.|}— RFR. v. 
Brewers’ Co. (MASTERS, ETO.) (1824), 3 B. & OC. 
172; 4 Dow. & Ry. K. B. 492; 2 Dow. & Ry. M. C. 
307; 107 E. R. 698. 

Annotations :—Consd. King v. Turner (1833), 1 My. & K. 

456; Doe d. Hamilton v. Clift (1840), 12 Ad. & El. 566. 

. R. v. Ham (1839), 8 L. J. Q. B. 265; R. v. Bonsall 

(1824), 3 B. & C. 173; R. v. Wilson (1829), 10 B. & C. 80; 

Ex 8; Phillips (1836), 1 Har. & W. 660; Doe d. Le Kenx 

v. Harrison (1844), 6 Q. B. 631; R. v. Dendy (1852), 

Bail Ct. Cas. 111. 





Ct 
1353, ——- ——-.]—_R. v. Ham (LADY OF THE 
MANOR) (1839), 8 L. J. Q. B. 265. 
1354. ——- ———- DENDY (1853), 1 


e ej ° v. 
E. & B. 829; 22 L. J. Q. B. 247; 17 Jur. 970; 
118 B. R. 647. 

1855. —— Issue of mandamus in discretion of 
court.|——-R. v. GARLAND, No. 1499, posit. 

1356. How lost—Not by non-presentation of 
death of ancestor.|—Held: (1) he had not gained 
any estate so as to make a lease, but had a pos- 
session against all strangers; (2) if a copyholder 
died, his heir within age, he was not bound to 
come at any ct. during his non-age to pray admit- 
tance, or to tender his fine. 

(3) If the death of his ancestor be not presented 
nor proclamation made, he was not at any mischief, 
although he were of full age——ANpmERSON & Hay- 
shana CASE (1588), 3 Leon. 221; 74 EH. BR. 645. 
An tons :—As to (2) . King v. Dilliston (1688), 1 

Show. 31, 83. ‘ . 

ET Ta dt Bo) male E Bove Broa 

1357. ——— Not by delay—By special custom. 

A copyhold not claimed within a year & a day 
after the death of the ancestor shall be lost for 
ever by the custom of many manors, & such 


Part XJI.—Drscent or CopyHoLps. 


custom shall be good.—Stowxt v. Zoucn (LoRD) 

(1569), 1 Plowd. 358; 75 E. R. 584. 

L ons :-—Distd. King +. Dilliston 
221. Refd. Bingham's Case (1600 
Underhill ». Ke (1609), 

Case (1610), 8 Co. p. 99a; Seymor’s Case (1612), 10 
Co. Her. 95b; Doe d. Tarrant v. Hellier (1789), 3 Term 
Rep. 162: Beckford v. Wade $7805), 17 Ves. 87; Tolson 
v. aye (1843), 6 Man. & G. 536. Mentd. Bedford’s 

1586), 7 Co. Rep. 7b; Dormer’s Case eee ° - 

a: Penryn v, Corbet (1596), Cro. Hliz. 464 : Case of 
Fines (1602), 3 Co. Rep. 84a: hittingham’s Case (1603), 
8 Co. Rep. 42b; Calvin's Gase (1609), 7 Co. Rep. 1a; 
Lampet’sa Case (1612), 10 Co. Rep. 46 b; Barth 


(1688), 3 Mod. Rep. 
» 2 Co. Rep. 82b;3 
ac. 226; Lechford’s 


olomew »v. 
ac. 332 ; Parliament in Ireland Case 


1613), + Rep. 110; agdalon College, Cambridge 
(1616), 11 Co. Rep. 66b; Fawkenera v. Bellingham 
1GaT yore. Car. 80; ne »v. Newman (1635), Cro. CG 
s Ben 


ev. Greenvil (1693), 2 Vent. n v. Kinaston 

(1697), 1 Ld. Raym. 419; een eyward (1697), 1 

Ld. Raym. 481 5 Buckinghamshire _v. Drury (1762), 

Wilm. 177; Boulton v. Bull (1795), 2 Hy. Bl. 463; Doed. 

rge v. Jesson (1805), 6 Kast, 80; Horn v. Horn (1806), 
7 Kast, 529; Wells v. Igguld 1824), 3 B. & C. 186; 
Lane v. Bennett ane M. & W. 70; Sussex Peerage 
Caso (1844), 11 & Fin. 85; Cox v. Beavan (1849), 8 
C, B. 334; ponty & Enniskillen Ry. vr. Coombe (1849), 
8 Exch. 6565; . W. Ry. v. M’Michael, Birkenhead, 
Lancashire, ete. Junction Ry. v. Pilcher (1850), 5 Exch. 
114; Ruckmaboye v. Lulloobhoy Mottichund (1852), 5 
Moo. Ind. App. 234; Knowlden v. R. (1864), 5 B. & 8. 
632; Income Tax Special Purposos Comrs. v. Pemeel, 
[1801] A. C. 531; R. v. City of London Court Judge, 
[1892] 1 Q. B. 273; Powell ». Kempton Park Racecourse 
Co., [1897] 2.Q. B. 242; G. W. Ry. & Mid. ly. v. Bristol 
Corpn. (1918), 87 L. J. Ch. 414 ; Baupie v. Keane, [1919] 
A. ©. 815 ; Thomson v. St. Catharines College, Cambridge, 
ote., [1919] A. O. 468. 

135 Heir abroad.|—Copyhold is not 

forfeited by non claim of an heir beyond sea.— 

werrron v. WitLiams (1605), Cro. Jac. 101; 79 
1359, - ——— For twenty years.]—A cus- 

tom of a manor, that estates shall be forfeited 

unless the heir claims to be admitted at the next 
ct., or after three proclamations made of the death 
of his ancestor, does not extend to an heir who was 
beyond ses for 20 years after date of last proclama- 
tion.— UNDERHILL v. KELSEY (1609), Cro. Jac. 226 ; 

79 EK. R. 195. 

Annotations :—Consd. Doe d. Bover v. Trueman (1831), 
1 B. & Ad. 738; Dimes v. Grand Junction Canal Co. 
(1846), 9 Q. B. 469. d. K v. Dilliston (1688), 3 
Mod. Rop. 221; Ruckmaboye v. Lulloobhoy Mottichund 
(1851-2), 8 Moo. P. C. C. 4. 

1360. ——- ——- ——- -———.]—-The custom of a 
manor was, that the heirs which claimed copyhold 
by descent, ought to come at the first, second, or 
third ct. upon proclamations made, & e up 
their estates, or else that they should forfeit them. 
A tenant of the manor having issue inheritable 
beyond the seas, died: the proclamations passed, 
& the issue did not return in twenty years. But 
at his coming over he required the lord to admit 
him to the copyhold, & proffered to pay the lord 
his fine: & the lord, who had seised the copyhold 
for a forfeiture, refused to admit him :—Held: 
it was no forfeiture, because the heir was beyond 
the seas at the time of the proclamations, & also 
because the lord was at no prejudice because he 
received the profits of the lands in the mean 
time.—ANON. (1609), Godb. 268; 78 HB. R. 156. 

136 niess heir goes abroad 
after first proclamation.|—The custom of a manor 
was, that those who claimed copyholds by descent 
ought to come at the first, second, or third ct., 
upon proclamation made, to take up their estates ; 
or else their estates should be forfeited. A tenant 
of the manor, having issue inheritable by the 
custom, died, such issue being at that time beyond 
sea; the proclamations all passed, & the heir did 
not appear for two years, but remained beyond 
sea; immediately upon his return he prayed to 
be admitted to the copyhold, & proffered the lord 
his fine in court, which the lord refused to accept, 


e an. J ar. 
on ». Evelyn (1664), O. Bridg. 324; Dighton 
$21; Cla 
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or to admit the heir, but seised the land as for- 
feited :—Held: there was no forfeiture. 

If the heir had been within the realm at the 
time of the first proclamation, & afterwards had 
gone out of the realm, the proclamations would 
have bound him.—LEcHFORD’s CASE (1610), 8 
Co. Rep. 99a; 77 H. R. 627. 

Annotationa :—Folld. Dimes v. Grand Junction Canal Co. 
9 Q. B. 469. Refd. Payne v. Barker (1662), 

O. Bridg. 18; King v. Dilliston (1688), 3 Mod. Rep. 221; 

Beckford v. Wado 11805), 17 Ves. 87; Doe d. Bover v. 

Trueman (1831), 1 B. & Ad. 736 

1362. By delay—-Under Real Property 
Limitation Act, 1838 (c. 27).]|—Where the lord had 
seized copyholds quousque, & had held them for 
nearly forty years :—Held: a bill by the heir of 
the former tenant to compel admittance by the 
lord was a suit to recover land within the meaning 
of Real Property Limitation Act, 1833 (c. 27), 
ss. 2, 3, & that the right of the heir was barred 
by that statute—WALTERS v. WEBB (1870), 5 Ch. 
App. 531; 39 L. J. Oh. 677; 18 W. R. 587, L. O. 
Annotations :—Refd. Chetham v. Hoare (1870), L. R. 9 Hq. 

571; Re Widiard & Jackson’s & Broadley’s Contract 

(1889), 42 Ch. D. 254. 

See, generally, LIMITATION OF ACTIONS. 

Right of lord to selze quousque.]—Sce Sub-sect. 
6, post. 

Forfeiture.]—Scec, generally, Part XIX., Sect. 1, 
sub-sect. 2, post. 





SuB-sEcT. 2.—BEFORE ADMITTANCE, 


1368. Is not tenant.|—Heir is not tenant to the 
lord until admitted, nor is a purchaser seised until 
admittance.—HOoLMES Ag oo (1580), cited in 

; b.n.3 73 EK. R. 655. 
ery el eta boo a. Hamilton v. Clift (1841), 4 
Per. & Dav. 579. 


1864. May enter—& take profits.] ~—BRoOwWN’S 
CasEz, No. 627, ante. 








1365. ——.J—CLARKE v. PENNIFATHER, 
No. 1961, post. 

“ae . Ete ——.]— BULLOCK v. DIBLER, No. 
778, ante. 


1367. May grant leases.|—-BULLOCK v. DIBLER, 
No. 778, ante. 

1368. May surrender. sa haa v. LAMBERT 
1604), Cro. Jac. 36; 79 H. K. av. : 
1368. jJ—In ’ copyholds the heir takes 
without actual admittance & may surrender & 
convey without it, which he could not do if he 
were not seisod; but the lord is in that case 
entitled to the double fine on the surrender (per 
Cur.).—MoRSE v. FAULKNER (1792), 1 Anst. 11; 

. R. 784. 

Tee 1 can: R. v. Dullingham (1838), 8 Ad. = Pig 

BB, eld, West Gian haty gfe Ad OUE Mont 

Eyde e- Mynn (1833), 1M : & K. 683; Doe d. Ferry v. 

iison (1836), ‘ . 
1370. May accept enfranchisement.]—WITSON 





4uUGAe stauny 


(1832), 8B. & Ad. 664; 1 L. J. K. B. 


E. R. 242. 
. -—Co . Lawes (1837), 7 
ae nad ola Baylor v. Crisp (1 x8) 


> 3 {ison (1836 
1 Per. & Dav. 37. Refd. Doe 4. Perry ¥. W: oh) 
5 Ad. & El. 321; RR. v. Pigott (1838), 8L. J. Q. 4 ie 


. T. O. 8. 187. 
Doo d- Dando, Tom pre33); Coop. Bp. Brough. 64, 
1372. J—-KING_v. TURNER es a 
temp. Brough. 64;_1 My. & K. 456 5 a ares 
188 47H. R. 23, L. C.; revsg. (1829), Sim. 





Ad. & Bl. Ld. BWUSUs 2hspseyv me 
s > R. © Dulliagham eo 
He Tarte \voods (1857), 27 L. $ Ch. 638. 
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Sect. 5.—Righis of heir: Sub-sects.2 &3. Secis.6 & 


1878. ——.]—Dor d. Perry v. WILSON (1836), 
& Ad. & El. 321; 6 Nev. & M. K. B. 809; lll 
BE. R. 1187. 


Annotation :-—Mentd. R. v. Pigott (1838), 8 lL. J. Q. B. 37. 
1374. -]—The following bequest in a codicil : 

“I give, demise, & bequeath to S., the wife of 

testator, all my copy nel in H.” passes only a life 

estate in the copyhold property, the context not 
necessarily showing that such was not the intention 
of testator. 

Where the reversion in fee of a copyhold, 
expectant on a life estate, vests by devise in the 
tenant for life, who has been admitted as tenant 
for life, the life estate is merged, & another admit- 
tance in respect of the estate devised is necessary. 

An heir at law to a copyhold may devise his 
reversion without admittance. 

P. seised in fee of a copyhold, devised it to S. 
for life & died, & the reversion descended on his 
-son, who devised it to S. the tenant for life, who 
had been previously admitted to the life estate, 
but who was never admitted to the estate in fee. 
By her will, S. devised the estate in fee to A., B. & 
C., jointly, the two latter of whom were her heirs 
at law. The three devisees were admitted each 
to an undivided third of the copyhold, to the uses 
of the will of S.:—Held: the admittance of the 
tenant for life did not do away with the necessity 
for another admittance on the descent of the estate 
in fee, & therefore S. had not a devisable estate 
in the copyhold ; but as B. & C. had been admitted 
to two-thirds of the copyhold, although admitted 
as devisees, yet as they were the heirs of P. the 
prior devisor, their admittance had relation to the 
will of the first devisor, & they were entitled to 
two-thirds of the estate. 

The authorities are numerous & clear to show 
that the admission of the particular tenant is the 
admission of the remainderman also; & the 
principle on which that has been laid down applies 
equally to the reversioner (DENMAN, C.J.).—Dor d. 
WINDER v. LAWEs (1837), 7 Ad. & El. 195; 2 Nev. 
& P. K. B. 195; Will. Woll. & Dav. 484; 7 
L. J. Q. B. 97: 112 EB. R. 445. 

Annotations :—Refd. Scaman v. Woods (1857), 24 Beav. 
372. Mentd. Doc d. Lean v. Lean (1841), 1 Q. B. 229. 
1875, May bring action—Of trespass.]—BuLLock 

v. DIBLER, No. 778, ante. 

1376. eae trespass the case was that 
the heir of a copyholder before admittance made 
a@ lease for years & thereafter was admitted, & 
then the question was whether he might avoid his 
own lease :—Held: he could not provided the 
lord has not avoided the estate by taking advantage 
of the forfeiture.—ASHFEILD’s CASE (1626), Benl. 
188; 73 E. R. 1046; sub nom. ASHFEILD v. ASH- 
FEILD, W. Jo. 157; Godb. 364; Lat. 199. 
Annotations :—Mentd. King v. Dilliston (1690), 1 Show. 

83; Baylis v. ee) (1815), 3 M. & S. 477; Williams v. 

Taperell (1892), 8 T. L. R. 241. 

1377, -]—If a copyholder surrender to the 
use of a younger son & dies, the younger son 
cannot sue until admittance ; but if the copyhold 
had descended to the heir he may have an action 
before admittance—YorK v. ALLEIN (1607), 
Lane, 20; 145 BE. R. 265. 

See, also, No. 1382, post. 

1378. Of ejectment.]|—Dor d. BAVERSTOCK 
v. ROLFE, No. 883, ante. 

1379. ——— Though also devisee under devise 
defeasible on condition.|—-T. seised of copyhold, 
devised it to his daughter-in-law for life, remainder 
in fee to her son A., T.’s grandson, in fee, ‘ upon 
this express condition, & not otherwise ” t 




















— 
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A. should, within three months next after T.’s 
decease, convey three specific leasehold messuages 
severally to A.’s three sisters; but, in case A. 
should ‘‘ object or refuse to make such convey- 
ances,”’ “then, & in that case, & upon failure 
thereof,” T. thereby revoked & made void the 
devise to A. & did thereby give, ctc., immediately 
after the decease of the daughter-in-law, tenant 
for life, the copyhold to the three sisters, as tenants 
in fee in common ; but, in case of any one or more 
dying under twenty-one, then to the survivors or 
survivor, in fee. The daughter-in-law, tenant for 
life, entered on T.’s death, & held for several 
years, till her death. She survived A. A. was 
heir at law to T.:—Held: (1) A.’s heir might 
recover in ejectment on this title, without showing 
a conveyance of the leaseholds, or tender, by A., 
it not being shown that A. had knowledge or notice 
of the will, or proviso, or had been requested to 
convey; (2) it made no difference that neither the 
tenant for life, nor A., nor his heir, had been 
admitted, & that the three sisters had been 
admitted, & had entered, & deft. claimed through 
them.—Dok d. TAYLOR v. Crisp (1838), 8 Ad. & El. 
779; 1 Per. & Dav. 37; 1 Will. Woll. & H. 593; 
8 L. J. Q. B. 41; 2 Jur. 943; 112 E. R. 1033 ; 
aubreaient proceedings (1839), 2 Will. Woll. & H. 


Annotation :—Refd. Garland v. Moad (1871), L. R. 6 Q. B. 


1380. May defend title.) 
1349, ante. 

1381. As against stranger admitted by lord— 
Heir not disseised.|—If a copyholder in fee dicth 
seised, & the lord admits a stranger to the land 
who entereth, he is but a tenant at will, & not a 
disseisor to the heir of the copyholder, who hath 
the land by descent, because he cometh in by the 
assent of the lord.—ANon. (1588), 3 Leon. 210; 
74 KB. R. 639. 

1382. May enter—& maintain trespass.|— 
In an action of trespass it appeared that the land 
was copyhold, the copyholder died, & the lord 
admitted a stranger :—Held: the heir may enter, 
& upon the re-entry maintain trespass without an 
admission by the lord.-—SIMSON v. GILLION (1600), 
Noy, 172; 74 E. Rt. 1130. 


See, also, Nos. 778, 1376, ante. 


1888. Under reversionary estate—May enter.j|— 
BULLEN v. GRANT, No. 1527, post. 


JACKSON & Hat, No. 








SuUB-SECT. 3.—AFTER ADMITTANCE. 


1384. Entry relates back to time of right of entry 
—May maintain trespass against lord—For wrong- 
ful possession.|—The entry of an heir relates back 
to the time of the right of entry, so as to support 
an action against a wrongdoer for a trespass com- 
mitted after the accrual of the right & before 
actual entry. Therefore, an infant copyholder 
after actual admission may maintain trespass 
eeaitse the lord for veoneyy retaining possession 

ter payment of the fine due on admission, & 
demand of admission, & before actual admission.— 
BARNETT v. GUILDFORD (EARL) (1855), 11 Exch. 
19; 24 L. J. Ex. 281; 25 L. T. O. 8S. 85; 1 Jur. 
N. 8, 1142; 3 W. R. 406; 3 C. L. R. 1440; 156 
EH. R. 728. 
<innotations :—Retd. Dunlo 

43; Ocean Accident & 

Co., [1905] 2 K. B. 493. 

Heir also appointee-—Whether second admittance 
necessary.|—See No. 1765, post. 


v. Macedo (1891), 8 T. L. R. 
uarantes Corpn. v. liford Gas 


Part XII.—Dzrscent or CopyHoLpbs. 


Sror. 6.—DUTY OF HEIR TO APPLY FOR 
ADMITTANCE. 


1885. Not during infancy.]|—ANDERSON & Hay- 
WARD’S CasE, No. 1356, ante. 


1386. ——.]—-RumMNrEY & Evzs Casz, No. 1619, 


ost 

- 1887. Not bound to tender admittance at court— 
After refusal by steward out of court.|—A person 
claiming to be admitted as heir to a copyhold need 
not tender himself to be admitted at the lord’s 
ct., if the steward upon application to him out of 
ct. has refused to admit him.—-DokE d. BURRELL v. 
BrrLamy (1818), 2 M. & 8S. 87; 105 BE. R. 314. 


Annotations :— - Doe d. Twining v. Muscott (1844), 12 
M. & W. 832; Barnett v. Guildford (1855), 11 Exch. 19. 
Mentd. Doe d. Le Keux v. Harrison (1844), 6 Q. B. 631. 


Effect of delay—Right of lord to seize quousque.] 
—See post. 


SECT. 7.— SEIZURE BY LORD QUOUSQUE. 
SuB-SEcT. 1.—THE RIGHT TO SEIZE. 


1388. Right not dependant on custom.|—In 
evidence to a jury in ejectment :—Held: (1) in 
copyholds the lord might not seize land, as being 
forfeited, on death of the holder because the heir 
had not come in to be admitted on proclamation 
unless there was a special custom to do it; (2) he 
might seize it till the heir came in without a 
custom; (3) proclamations whereby the lord 
claimed forfeiture ought to be proved viva voce 
& not only by the ct. rolls.—PATESON v. DANGES 
oR SALISBURIES (LORD) Cask (1662), 1 Keb. 287; 
- foe oad ; sub nom. SALISBURY’s (EARL) CASE, 

Vv. s 


Annotations :-—~As to (2) Refd. Doe d. Bover v. Trueman 
1831), 1 B. & Ad. 736; Dimes v. Grand Junction Canal 
Xo. (1846), 9 Q. B. 469. 


1889. Right to selze may have accrued to pre- 
ceding lord—Though existing lord takes as devisee 
—Not as heir.|—-Dorz d. BovER v. TRUEMAN, No. 
1396, post. 

1890. Where land devised—Not where one of 
several devisees offers to be admitted.|—RorE d. 
ASHTON v. HuTron, No. 1694, post. 


1891. Not where customary heir tenders 
admittance.]|—-GARLAND v. MEAD, No. 1494, post. 

See, also, No. 1846, ante. 

1892. Not where lands in hands of receiver.|— 
In suits by creditors & legatees a receiver was 
appointed of the rents & profits of real estate, part 
of which was copyhold. The death of the last 
tenant having been duly presented at the ct. baron 
of the manor, proclamations were made for.the 
next tenant to come in & be admitted, & no person 
appearing, the bailiff of the manor was ordered 
to seize the lands quousque. . Declaration in eject- 
ment at the suit of the lord was afterwards served 
on the ferre-tenant. On the motion of the receiver : 
—Held: the lord was restrained by injunction 
from prosecuting the action.—EVELYN v. LEWIS 
hail Relapse rele ; ee R. 467. 

n — . ° 
ite Salt ao ussell v. Kast Anglian Ry. (1850), 

1898. Seizure pro defectu tenentis—Though 
answered—Does not bar right to seizure until fine 
paid.|—-Ejectment for three copyhold tenements 
by the lords of the manor of P. (who had a right to 
seize the copyhold quousque pro defectu tenentis), 
against a feme covert claim to be entitled to the 
lands, with the view to enforce the payment of 
fines claimed to be due in respect thereof. The 
lords had, on the death of the former tenant, made 
the three proper proclamations, for the heir to 
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come in, & at the next ct. M., a feme covert, was 
admitted to the three tenements, described in the 
admittance as they had been in the old admittances, 
viz., one of them by the number of acres, & there 
was superadded a new description of the three 
tenements as containing 148 acres 3 roods 14 

erches. There was no evidence of the title of 

., but it was stated on the roll that M. came to 
the lord’s ct. & was admitted by her attorney. 
There were three several fines assessed on the 
premises :—Held: the supposed acknowledgment 
on the ct. roll of deft.’s title being the ony answer 
to the lord’s title to seize quousque, must be taken 
altogether, & was evidence that the attorney was 
duly appointed for the purpose, & claimed to he 
admitted to the three tenements as described in 
the admittance: or assuming that the lord’s right 
of entry could be defeated by the actual admittance 
of deft., the admittance must be taken to be such 
as would give her a legal title, & so that no objec- 
tion could be taken either to the want of a due 
appointment of the attorney, or to the description 
of the tenements. 

Where a fine arbitrary is imposed, it is due to 
the lord of common right, & the tenant must show 
that it is unreasonable. 

Where the lord of a manor proceeds, in the first 
instance, on his right to enter & seize usque 
pro defectu tenentis, & that is answered, he may, 
notwithstanding, recover on a right of entry & 
seizure quousque the fine is satisfied. 

The Infants Eroperty. Act, 1830 (c. 65), 8.9, does 
not affect the right of entry quousque.—Dok d. 
TWINING v. MuscottT (1844), 12 M. & W. 832; 14 
L. J. Ex. 185; 2L. T. O. S. 349; 152 H.R. 1436. 
Annotation :-—Consd. Dimes v. Grand Junction Canal Co. 


1394. When right accrues—On refusal of tenant 
to come in—After proclamation & notice.|— 
ECCLESIASTICAL COMERS. FOR ENGLAND v. PARR, 
No. 1761, post. 

See, also, No. 1091, ante, No. 1397, post. 

1895. Copyholds Act, 1722 (c. 29)—& Infants 
Property Act, 1830 (c. 65)—Apply.|—-DimEs vv. 
GRAND JUNCTION CANAL (PROPRIETORS), No. 1566, 

ost. 

Right of the lord to forfeit—By custom.]—Sce 
No. 1743, post. 

Loss of right—By receipt of rent.|—See No. 1761, 
post, 


SuB-sEcT. 2.—CONDITIONS PRECEDENT. 

1396. Three proclamations—At three successive 
courts.|—The lord may seize copyhold land 
quousque, in virtue of a right which accrued to the 
preceding lord, on default of the heir’s coming in 
to be admitted, although he be the devisee, & not 
the heir of the preceding lord. But, to entitle the 
lord to make such seizure, there must be three 

roclamations made, at three consecutive cts.— 
Doz d. Bover v. TRUEMAN (1831), 1 B. & Ad. 
786; 9L. J.0.8. K. B. 119; 109 BE. R. 960. 
Annotations :—Consd. Dimes v. Grand Junction Canal Co. 

1846), 9 Q. B. 469; _ Eccl. Comrs. for England v. Parr, 

1894] 2 Q. B. 420. Refd. Walters v. Webb (1869), L. R. 

9 Eq. 83; Re Lidiard & Jackson’s & Broadley’s Contract 

(1889), 42 Ch. D. 254. 

1397. Refusal of tenant—To be admitted.}— 
The right of a lord of a manor to seize lands held 
of the manor does not arise until after three 
proclamations have been made or a special notice 
given requiring the successor of a deceased tenant 
to comein & be admitted, & he has refused to do so. 

Where, therefore, only two proclamations have 
been made, & there has been no. refusal by the 
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successor to come in, the rights of the lord will not 
be barred by any Statute of Limitation; &, in 
the absence of any presumption of enfranchise- 
ment, the lands will remain copyhold & descend 
according to the custom of the manor, although 
there has been no actual admission of a tenant upon 
the rolls for more than a hundred years.—BEIGHTON 
v. BEIGHTON (1895), 64 L. J. . 796; 73 L. T. 
86; 43 W. R. 685; 89 Sol. Jo. 688; 13 R. 748. 


See, also, No. 1761, post. 


Sup-sect. 3.—OTHER CASES. 

1898. Estate vested in co-heirs—Irregular seizure 
as to one interest—Whole seizure irregular.]|——In 
an action of ejectment :—Held: (1) a lord of a 
manor could not seize a copyhold estate as for- 
feited, pro defectu tenentis, without a custom ; 
(2) where, on the death of a copyholder of inheri- 
tance, the lord, after three proc tions for the 
heir to come in & be admitted, seized the estate 
into his hands, & afterwards granted it in fee to 
another it would be considered as an absolute 
seizure, & consequently irregular, there being no 
custom to warrant it; (3) being irregular as an 
absolute seizure, it could not afterwards be set 
up by the lord as a seizure quousgue; (4) if one 
of several co-heirs of a soprhalder was a feme 
covert at the time of the ancestor’s death, & the 
lord seized the whole estate in default of the heir’s 
not coming in to be admitted after three proclama- 
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tions without first appointing an attorney 0! 
guardian for the feme covert, according to the 
requisites of Copyholds Act, 1722 (c. 29), a seizure 
of the whole estate was irregular, though it was 
not known to the lord that one of the heirs was 
a feme covert; (5) a forfeiture by a copyholdez 
levying a fine might be waived by the lord; (6) a 
forfeiture of a copyhold estate could only be taken 
advantage of by him who was lord at the time of 
the forfeiture, pes in those cases where the 
act of forfeiture destroyed the estate; (7) a fine 
levied by a copyholder, who continued in possession 
was void as against the lord.— Do d. TARRANT v. 
HELLIER (1789), 3 Term Rep. 162; 100 E. R. 611. 
Annotations :—-Consd. Doe d. Bover v. Trueman (1831), 

1 B. & Ad. 736. Refd. Whitton v. Peacock (1834), ; 

My. & K. 325; Doe d. Twining v. Muscott (1844), 12 

Ms AW, 8823 Dimes v. Grand Junction Caaal Co. (1846), 

1899. Irregular absolute seizure—Cannot be set 
up as seizure quousque.|—DoE d. TARRANT v. 
HELLIER, No. 1398, ante. 

1400. Exercise of right—By action of ejectment— 
Actual seizure need not be proved.]—In ejectment 
brought by the lord of a manor, upon the death of 
the tenant, to recover copyhold land quousque, 
proof of seizure of the land by the lord is not 
necessary. In this respect there is no difference 
whether the lord is procecuing for a forfeiture or 
only claims quousque.—DoE d. PETRE (LORD) v. 
Pryme (1849), 14 L. T.. O. 8. 173. 

1401. ——— Lord barred from disputing title of 
last tenant.]|—Dimes v. GRAND JUNCTION CANAL 
(PROPRIETORS), No. 1566, post. 

—— Lapse of time.]—See No. 1362, ante. 


Part XIIl—Sale of Copyholds. 


Sect. 1.—THE CONTRACT FOR SALE. 


1402. How enforced—Specific performance.]—A 
bill was brought to have an execution of articles 
of agreement for the sale of copyhold to pltt., 
on his payment of a certain sum to deft. R., one 
guinea being paid in per & to compel the lord of 
the manor to admit him in fee, according to the 
agreement :—Held: there should be specific per- 
formance of the articles & the lord was ondersd to 
admit pltf. accordingly.—SAYLE v. REEVES (1726), 
Gilb. Ch. 188; 25 E. R. 132, L. C. 

1403. ——— By injunction restraining surrender 
to others.]|—Injunction to restrain the vendor of 
copyhold premises, after delivery of possession 
& receipt of part of the purchase money, from 
surrendering them to persons other than the 
purchasers.—SPILLER v. SPILLER (1819), 3 Swan. 
556; 36 H. R. 974, L. C. 

Annotations :-—Mentd. G. W. Ry. v. B ham & Oxford 
Junction Ry. (1843), 2 Ph. 597; Shrewsbury & Chester 
Ry. v. Shrewsbury & ham Ry. (1851), 1 Sim. N. 8. 
410; Hadley v. London Bank of tland (1865), 3 De 
G. J. & Sm. 63; ndon & County B Co. v. Lewis 
(1882), 21 Ch. D. 490. 

See, also, No. 1054, ante. 

1404. Against whom specific performance decreed 
—Heir of vendor.|—A., a copyholder holding for 
his own & two other lives agreed by deed to 
surrender all his interest to B., but both A. & B. 
died before surrender made :—Held: the son & 
surviving exor. of B. was entitled to specific 
performance against the son of A. who had entered. 
-——GREENWOOD v. HARE (1667), 1 Rep. Ch. 272 ; 
21 EK. R. 571, 

1405. —— Wife agreeing to Join with husband— 
Though husband die before surrender.])—Where 
& feme covert agrees to join with her husband in 


making a surrender, or levying a fine, & he dies 
before it is done, equity will compel her to perform 
the agreement.—BAKER v. CHILD (1688), 2 Vern. 
61; 23 E. R. 648. 

Annotation :—Refd. Daniel v. Adams (1764), Amb. 495. 

1406. ——— Husband covenanting to procure wife 
to join in surrender.]|—-Where J. M. covenanted 
for himself & his wife, the latter consenting, 
within one month to surrender copyhold estates 
to the use of R. S. & others, their heirs etc. ; upon 
trust to sell; & pay a debt due to them from J. M., 
& to pay the residue according to the appoint- 
ment of J. M. & his wife or the survivor :—Held : 
there must be specific performance of the covenant 
by J. M. & he must procure his wife to join in a 
surrender of the copyhold estate.—-MoRRIs v. 
STEPHENSON (1802), 7 .474; 32 H.R. 191. 
Annotations :—Mentd. Howell ». George (1815), 1 Madd. 1; 
Murray v. Glasse (1854), 28 L. J. Ch. 126. 

1407. Grounds for refusing specific performance 
—Tenant of land not specified in contract—Lands 
copyhold — Specific performance refused.) — A. 
articled with B. for the purchase of an estate of 
£180 per annum for which he was to give 35 years’ 
purchase, upon granting & conve him, 
paid £50 in part; but grease p t £80 per 
annum of the lands were copyhold, refused to go 


on. On a bill by B. :—Held: egy would not 
decree a specific execution of this ement, 
being unequitable, but would order the £50 to be 


aid back.—Hick v. Puiniirs (1721), Prec. Ch. 
716; 24 E.R. 258. 

Annotations :-—Mentd. Adams v. Weare (1784), 1 Bro. 0. C. 
567 ; Davis v. Symonds (1787), 1 Cox, Eq. . 402, 
1408. Against infant heir of vendor—On 

ex parte procedure—Vendor’s right to sell not 

proved.|—The ct. refused to direct an infant 
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customary heir to surrender copyhold premises | 


to a purchaser which had been sold & conveyed 
to him by the deceased ancestor of the infant, for 
valuable consideration, & for which the ancestor 
had received the purchase money in his lifetime. 
On a motion made to confirm a report, which found 
those facts, & that the infant was a trustee within 
7 Ann. c. 19, on the ground that it was an ex p. 
proceeding, & non constat that the ancestor was 
competent to sell :—Held: the infant would not be 
declared a trustee within the statute.—He JANAWAY 
(1819), 7 Price, 679; 146 E. R. 1099, Ex. Ch. 
1409. Not notice that purchaser has con- 
tracted to surrender to another.|—If A., for valu- 
able consideration, undertakes to surrender a copy- 
hold to B., & B., on borrowing money from C., 
enters into a written agreement with O. that he, 
B., will surrender the same copyhold to C. by way 
of moran security, A. is not justified in refusing 
to surrender the copyhold to B., because he, A 
has received notice from C. of the agreement 
between him & B. The surrender by A. to B. 
does not prejudice, but pee that ement. 
Sik v. WALFORD (1828), 4 Russ. 372; 38 E. R. 


Anncaion +—Mentd. M’Creight v. Foster (1870), 5 Ch. App. 








1410. ——— Contract after Copyhold Act, 1852 
(c. 51)—Vendor agreeing to enfranchise—Enfran- 
chisement reserving minerals to lord—Not a ground 
of refusal.|—The vendor of a copyhold estate 
enfranchised under the above Act, is not bound to 
show the lord’s title. 

After the passing of the wag it hag ve Act, 1841, 
& the above Act, but before the Copyhold Act, 
1858, an agreement was entered into for the sale 
of a copyhold estate, together with the timber 
& all appurtenances to the same hereditaments 
belonging, as soon as the same should become free- 
hold, under an agreement of the vendor to use 
his best endeavours to enfranchise. An enfran- 
chisement was effected under the second Act, 
reserving the minerals to the lord :—Held: the 
contract had reference to the provisions in those 
Acts relative to minerals, etc., & the purchaser 
must complete, notwithstanding this reservation.— 
KERR v. PAWSON (1858), 25 Beav. 394; 27 L. J. Ch. 
504; 31 L. T. O. S. 224; 22 J. P. 241; 4 Jur. 
N.S. 425; 6 W. KR. 447; 53 E. R. 687. 
rev eats :—Mentd. Jonkins v. Green (1859), 27 Beav. 


Defective title.|—See Sect. 4, post. 

1411. Sale by assignees in bankruptcy—Of 
reversionary interest—Reversioner acting as trustee 
of settlement—Purchaser not entitled to surrender 
of legal reversion—As against tenant for life.|— 
A testator devised his copyhold estate to his wife 
for life, with remainder to his two sons as tenants 
in common in fee; the eldest son & customary 
heir was, by an renee between himself, his 
mother & brother, tted to the copyhold in 
fee, & executed by deed a declaration of trust to 
the uses of his father’s will. The brothers became 
bkpts., & their assignees sold their reversion to the 
pltf.:—Held: pltf., though as against the as- 
signees & purchaser of a legal reversion, was not, 
as against the tenant for life, entitled to compel 
such a surrender as would give him the oe 
reversion.— WHITE v. Stock (1822), 6 Madd. 327; 
66 BE. R. 1116. 

1412. Contract for sale of freeholds & copyholds 
with timber—Boundaries indistinguishable — No 
right to cut timber on copyholds—Inability of 
purchaser to cut any timber no ground for abate- 
ment of price.|—-Lands of copyhold & freehold 
-tenure lying intermixed & undistinguishable were 
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sold with the timber standing on them. The 
conditions of sale sip reine that the vendor was 
not to be bound to distinguish the freeholds from 
the copy no é& that the timber was to be taken 
at a valuation made for the purposes of that sale, 
the value of the timber on each lot being specified. 
The deposit was paid of £10 per cent. on the whole 
pece of the land & timber. It was also stipulated, 

hat in case of delay in the completion of the 
purchase, interest at £5 por cent. should be payable 
on the whole price of the land & timber :—Held: 
(1) the contract was an entire contract for the sale 
of land with timber on it—not two contracts, one 
for the sale of land & another for timber ; (2) the 
purchaser was not entitled to any abatement, 
though he could not cut a single tree, not being 
able to distinguish any one tree as standing on 
freehold ground; (3) in the case of one lot sold 
under the same conditions & particulars of sale, 
& which consisted entirely of copyholds, the 
purchaser was equally bound to pay the stipulated 
price for the timber, although he could not cut 
any of it.—CRossE v. LAWRENCE (1852), 9 Hare, 
462; 21 L. J. Ch. 889; 18 L. T. O. S. 814; 16 
Jur. 142; 68 E. R. 591. 

1418. Breach of contract-—Refusal to appoint 
attorney to surrender—Not breach of covenant 
to surrender.|—Symms v. Smitu (LApY) (1631), 
Cro. Car. 299; 79 EK. R. 861. 


Annotations :—Refd. Turner v. Benny Gee 1 Mod. Rep. 
61. Mentd. Cornwallis v. Savery (1759), 2 Burr. 772. 


See, generally, SALE OF LAND. 


Sect. 2.—PROOF OF TITLE AND COVENANTS 
FOR TITLE. 


1414. Identity of parcels—With description on 
court rolis—Vendor need not show—Where long 
enjoyment proved.|—The gencrality & vagueness 
of descriptions of copyhold property on the ct. 
rolls are so well known, that a vendor is not bound 
to show how the description on the ct. roll is 
to be applied to tha, present state of the property, 
if he prove that the property has actually been 
enjoyed & passed under that description for up- 
wards of sixty years.—Lone v. CoLLIER (1828), 
4 Russ. 267; 38 E. R. 806. 

Annotations :—Reld. Freer v. Hesse (1853), 4 De G. M. & G. 

a Mentd. Townsend v. Champernowne (1889); - 


.& C. Ex. 505; Abbott v. Sworder (1852), 19 L, T. 
311; Wilkinson v. Hartley (1852), 15 Beav. 183. 


1415. Legal estate outstanding—In remainder- 
man—Remainderman abroad—Specific performance 
refused.] — Motion against purchasers in the 
master’s office to pay in their purchase money, 
refused, the estate sold being copyhold limited for 
life, & then in remainder, & the remainderman 
being abroad, he not having surrendered.—NoEL 
v. WESTON (1815), Coop. G. 188; 2 Ves. & B. 269 ; 
Be oO sd, Morris v. Clarkson (1819), 8 Swan. 658. 

1416. ——— In surrenderor—Sale by mortgagee— 
Specific performance refused—-Though covenant 
for title limited.—T., the owner of copyhold 
property, mortgaged it, & by the indenture of 
mtge. covenanted to surrender into the hands of 
the dean & chapter of W., the lords of the manor, 
to the use of deft., who was to be @ trustee to sell 
it, in the event of default being made in payment 
of the mortgage money. T. made no surrender, 
but died, after devising all his real property 2 
certain trustees. Subsequently to the death o 
T., the lords of the manor, at the nomination of 
deft., granted the property to certain penne: 
upon the trusts etc. mentioned in the deed a 
mtge. T. surrendered other property to the lo 
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of the manor by way of mtge. to C. in consideration 
of a loan of £100, & by an indenture of even date, 
covenanted, amongst other things, to repay the 
ey borrowed, & also gave the mtgee. a power 
of e, in case of default in yment. This 
indenture was stamped with an valorem stamp 
of 30s. Deft. sold the whole of the above property 
to pltf., under the following conditions of sale ; 
that he should deduce a good title to the premises, 
for the lives by which they were held under the 
dean & chapter of W., but that no earlier or other 
title should be deduced, nor any deed or document 
produced anterior to the last copy of ct. roll, by 
which the premises were granted :—Held: (1) deft. 
showed no title in himself, as no surrender of the 
premises had been made to his use by T., & pltf., 
the vendee, was not precluded by the conditions 
of sale from making this objection to the title ; 
(2) the stamp of 30s. was sufficient.—SELLICK v. 
TREVOR (1843), 11 M. & W. 722; 12 L. J. Ex. 
01; 1L. T. O.S. 289; 152 E. R. 995 


Annotation :—Mentd. Waddell v. Wolfe (1874), L. R. 9 Q. B. 


1417. Legal estate vested in trustees—By statute 
—Subject to uses declared but not executed— 
Specific performance decreed.|—Trustees of copy- 
holds under a private Act were admitted on sur- 
renders by tenants for life, & sold under an order 
of ct., subject to certain leases of the property. 
The purchaser objected (a) they had not the legal 
estate, (b) the ct. had no jurisdiction, (c) the leases 
which had been granted were invalid. 

On petition being presented, praying the payment 
into ct. by the purchaser of his purchase money :— 
Held: (1) as the Act vested the legal estate in 
the trustees, & then declared the uses thereof, those 
uses were not executed by the statute & therefore 
the trustees had the legal estate in them; (2) as 
to the jurisdiction of the ct., the purchaser was 
entitled to take this objection; but, as the property 
was ordered to be sold, to raise some costs incurred 
in passing the Act, which costs were by the Act 
charged on the corpus, the ct. had jurisdiction to 
direct a sale, & the purchaser could not object to 
the amount to be raised thereby for the payment 
of the costs. (3) In such a case as this, the 
remainderman expectant on estates for years, or 
estates tail, could not object to the validity of leases, 
subject to which the estate had been sold. The 
only person who could object was the owner of 
the reversion.— DIXON v. WILKINSON (1853), 1 
Eq. Rep. 556 ; 22 L. J. Ch. 981 3 21 Iu. T, 0. S. 
297; 1 W. R. 513. 

1418. Right to admittance outstanding in trustees 
——Purchaser entitled to release—Though good title 
shown to legal & equitable estate.|—STEELE v. 
Wa..er, No. 1504, post. 

1419. Recital in surrender—That surrender made 
for tenant by assignees in bankruptcy—No proof of 
bankruptcy of tenant—Or of authority of assignees 
to surrender.|—Doz d. SHELTON v. SHELTON, 
No. 1589, post. 

1420. Recitals made evidence by contract—Recital 
of admittance as tenant in tail according to custom 
of manor—Recital evidence of admittance—Not 
of custom of manor.]—GooLpD v. WHITE, No. 734, 


ante. 

1421. Contract to give such title as they possessed 
—To extend over twenty years—Vendors assignees 
of unadmitted devisee—Purchaser entitled to legal 
estate.|—-In an agreement for sale of certain 
copyhold property the vendors contracted to give 
such title as they possessed at the time of the 
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agreement to extend over twenty ear 
vendors were assignees of an unadmitted devisee, 
& had a complete equitable title, but refused to 
get in the legal estate on the ground that they 
were not bound to do so under the above contract. 
A second term of the agreement was that the 
purchaser was to prepare his own conveyance & 
surrender at his own expense :—Held: purchaser 
was entitled to a surrender of the legal estate, & 
vendors must pay all fines necessary to enable 
them to make such a surrender.—WHITELEY v. 
TAYLOR (1876), 35 L, T. 187, ©. A. 

1422. Condition barring purchaser from requiring 
proof of discharge of incumbrances beyond certain 
date—Entry on court rolls of conditional surrender 
by way of mortgage—Mortgagee not admitted— 
Purchaser cannot require conditional surrender to 
be vacated.|—Copyholds were sold with a condi- 
tion that no evidence should be required of the pay- 
ment or discharge of any legacy or sum of money 
charged on the property which became payable 
twelve years or upwards prior to the day of sale. 
The ct. rolls contained an entry of a conditional 
surrender by way of mtge. made in 1865 by the 
predooror in title of the vendors. The mtgee. 

ad not been admitted, & no payment or acknow- 
ledgment in respect of either principal or interest 
had been made for more than twelve years prior 
to the day of sale :—Held: the condition precluded 
the purchaser from requiring the conditional 
surrender to be vacated by satisfaction being 
entered on the ct. rolls in the usual way.—Hop- 
KINSON v. CHAMBERLAIN, [1908] 1 Ch. 853; 177 
L. J. Ch. 567; 98 L. T. 835. 

1428. Vendor’s covenants—Enforceable by pur- 
chaser from original purchaser—Though first pur- 
chaser covenanted against own acts only.|—A. sold 
& covenanted to surrender copyholds to B., & 
covenanted for the title in the usual manner. On 
the next day the surrender was made. Some time 
afterwards B. sold & covenanted to surrender the 
copyholds to C. & covenanted for the title as against 
his own acts only; & B. afterwards surrendered to 
C. :—Held : the original covenants were capable of 
being enforced against A. for that either they ran 
with the land, or C. was entitled to suc on them 
in B.’s name.—RIDDELL v. RIDDELL (1835), 7 Sim. 


529; 5 L. J. Ch. 102; 58 EH. R. 940. 
Annotation :—Mentd. Haywood v. Brunswick Permanent 
Benefit Bldg. Soc. (1881), 51 L. J. Q. B. 73. 


1424. Slander of title—-Statement by steward 
that copyholds forfeited—-Copyholder entitled to 
declaration that copyholds not forfeited.]|—PAWwLEyY 
v. SCRATTON (1886), 3 T. L. R. 146. 

Whether lord can insist on admittance—Of 
unadmitted vendors.|—-See No. 1074, ante; Nos. 
1685, 1687, 1688, 1689, post. 

Sale of enfranchised copyholds.]|—See No. 1554, 
post. 

See, generally, SALE oF LAND, 


Secr. 3.—COMPLETION. 

1425. Contract to surrender to purchaser— 
Satisfied by surrender to two copyholders to use of 
purchaser.|——-BEANY v. TURNER (1670), 1 Lev. 
203; 83 E.R. 413; sub nom, TURNOR v. BENSON, 


2 Keb. 666; 1 Mod. Rep. 61. 
Annotation :—Mentd. Martindale v. Fisher (1745), 1 Wils. 


88.. 
i —— -}—Pacp »v. Smits, No. 664, 
ante. 
1427, ——— Purchaser not bound to accept sur- 
render by pa A of it fae not 
a 


obliged to accept of surrender by letter of attorney. 





Part XIII.—Sarz or CopyHo.Lps. 


A custom, that it must be in person, is not contrary 
to law.—MITCHEL v. NEALE -(1755), 2 Ves. Sen. 
679; 28 E. R. 433, L. OC. 

1428. ——— & to do all things necessary to assure 
to purchaser—At costs of vendor—Not broken by 
non-payment by vendor of fine on admittance of 
purchaser.|—-GRAHAM v. SIME, No. 1049, ante. 

1420. Under award— Directing vendor to sur- 
render—-Vendor prepares surrender.|—Where the 
award directs that A. shall pay B. a certain sum 
for copyhold land; & B., in consideration of that 
sum, shall at the cost of A. surrender the lands to 
A.’s use; &, upen surrender being made & delivered 
to A. he shall pay B. the money; it rests with 
BK. to prepare & execute the surrender; & it is a 
non-performance of the award if B. omits, on 
request, to make the surrender, or does not at 
least give notice to A. that he will attend at a 
certain time before the steward of the manor.— 
Dog d. CLARKE v. STILLWELL (1838), 8 Ad. & El. 
645; 3 Nev. & P. K. B. 701; 1 Will. Woll. & H. 
532; 2 Jur. 591; 112 E. R. 983; subsequent 
proceedings (1842), 7 Jur. 154. 

Annotations :—Distd. Re Andrewes (1845), 5 L. T. O. S. 202. 

Mentd. Wynne v. Wynne (1841), 2 Scott, N. R. 615. 

1430. By vesting order—-Under Trustee Act, 
1850 (c. 60)—Refusal of tenant to surrender—Sale 
under order of court.|—A copyhold was vested in 
a married woman. It was sold under a decree, 
which ordered all proper parties to join. She 
stated in writing that she never would surrender :— 
Held: that the case came within the above Act, 
& a vesting order was made.—ROWLEY v. ADAMS 
(1851), 14 Beav. 130; 20 L. J. Ch. 486; 17 
L. T. O. S. 207; 15 Jur. 1002; 51 E. R. 236. 

1431. —— To discharge contingent rights 
of unborn issue—Of infant tenant in tail—On sale 
by order of court.|—-Where copyholds devised to 
an infant for life, remainder to his first & other 
sons in tail, were decreed to be sold to pay the debts 
of testator, & an order was made in the cause 
under 1 Will. 4, c. 47, ss. 11, 12, that the guardian 
of the infant should surrender them to the pur- 
chaser :—Held: the purchaser was entitled to 
require that an order should be made discharging 
the contingent rights of the unborn issue of the 
infant under Trustee Act, 1850 (c. 60), s. 29. 

An order under the Trustee Act, 1850, may be 
made in a cause without petition.—Woop v. 
BEETLESTONE (1854), 1 K. & J. 213; 3 Eq. Rep. 
238; 69 BE. R. 434. 

1432. Vesting benefit of covenant to sur- 
render in purchaser—Covenant to surrender to 
limited company—Sale by receiver on debenture 
holder’s petition.|—Re Mirus (RicHarp) & Co. 
(BRIERLY HILL) Lrv., SMirH v. Minis (RICHARD) 
& Co. (BRIERLY Hi.) Lrp., [1905] W. N. 36. 

Sait aaa :—Refd. Re No. 9, Bomore Road, [1906] 1 Ch. 


See, also, No. 1435, post. 


1488. By order to trustee—To surrender legal 
estate—-Though cestui que trust refuses.|— Where 
the legal interest of a copyhold is in one, & the 
equitable in another, the ct. can order the trustee 
to surrender, though cestui que trust refuses.— 
roe. BUTLER (1749), 1 Atk. 215; 26 E. R. 139, 














By appointment of person to convey.|—<See 
Nos. 1486, 1437, post. 

1484. Death of surrenderor before completion— 
Heir an infant—-Heir must surrender at full age.) — 
Under a contract for sale of copyholds, the purchase 
money was paid, but the vendor died before sur- 
render :—Held: the vendor’s heir must surrender 
when he came of age, & the lord of the manor must 

J.—VOL. XIII. 
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admit the purchaser presently.—Barxker v. Hin, 
(1682), 2 Rep. Ch. 218; 21 E. R. 662. 

1435 Order vesting heir’s estate in 
BRAUFORT’S [1898] 








purchaser. — Re 
. N. 148. 
See, also, No. 14387, post. 


1436. Heir a lunatic—Person appointed to 
convey—Under Trustee Act, 1850 (c. 60).|——A vendor 
covenanted in the usual way to surrender copy- 
holds to the purchaser, & the purchase-money was 
paid. The vendor died before surrender. His 
customary heir was of unsound mind. The 
covenant contained no declaration that the vendor 
& his heir would until surrender hold the premises 
in trust for the purchaser :—Held : a person might 
be appointed under the Trustee Act, 1850, to con- 
vey to the purchaser, without a suit being instituted 
to have the heir declared a trustce.—Re CumMING 
ee) S Ch. App. 72; 21 L. T. 739; 18 W. R. 

Pe Oe 
Annotations :—Folld, Re Bradloy’s S. E. 

Gonsd. Re Golling (1886), 32 Ch. D. 353, Monta. Basis ts 

Thompson (1883), 22 Ch. D. 614; Re Martin’s Trusts, 

Fat ute Scobey iurrovenens est 

Hstato Charity (1888), 40 Ch. D. 208. nO 108° 

1437. Contract by administrator of surrenderee 
upon trust for sale—Heir of surrenderee an infant— 
Petition for appointment of person to convey— 
Representatives of surrenderor need not be served.] 
—A. surrendered copyhold estate to the use of C. 
upon trust at any time to sell, & after payment of 
expenses, to retain £200 & interest then due from 
A. to C.; the receipts of C., his exors., adminis- 
trators, & assigns, to be good discharges to pur- 
chasers. ©. died intestate, & his administrator 
contracted to sell the estate to E. for £100. The 
heir-at-law of C. was an infant, & the administrator 
& E. petitioned, for the Sree ene of @ person 
to convey to E. in the place of the infant. <A. 
had died intestate :—Held: under the circum- 
stances it was not necessary to serve the repre- 
sentatives of A. with the petition—Ae WiszE, 
Ex yp. WISE (1852), 5 De G. & Sm. 415; 19 
L. T. O. S. 44; 64 KK. . 1178. 

1438. Sale by mortgagee under power—Mort- 
gagee unadmitted—Delay in obtaining admission— 
Amounts to wilful default..—Ae Witson’s & 
STEVENS’ CONTRACT, [1894] 3 Ch. 546 3; 63 L. J. Ch. 
863; 71 L. T. 388; 43 W. R. 233; 38 Sol. Jo. 682 ; 
8 R. 640. 

Annotation :—Refd. Bennett v. Stone, [1902] 1 Ch. 226. 

1439. Costs of completion-——Surrender under 
Trustee Act, 1850 (c. 60)—Payable by vendor— 
Though costs of surrender payable by purchaser.]| 
—A vendor agreed to surrender or procure some 
person to surrender, & the costs of the surrender 
were to be paid by the purchaser. It was found 
necessary to procure a surrender under the above 
Act :—Held: the costs of the proceewnge ought 
to be paid by the vendor.—BrRaDLEY v. MUNTON 
(1852), 16 Beav. 294; 51 E. R. 791. 

1440. Purchase-money payable in instal- 
ments by agreement—Vendor becoming lunatic 
before completion—Bill for specific performance 
rendered necessary—Costs up to hearing borne by 
each party.|—Several owners of shares in a copy- 
hold estate agreed to sell it. The purchase-money 
was made payable by instalments, & the surrender 
of the premises by the vendors was, by arrange- 
ment delayed until the whole should have been 
paid. Before the last instalment was payable, 
one of the vendors became of unsound mind, but 
was not found lunatic by inquisition. Hereupon 
a bill for specific performance of the contract 
became necessary :—Held: as the delay of the 
surrender had been for the convenience of both 


WILL, 
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parties, there ought to be no costs given on either | 


side up to the hearing.—ORESSWELL v. HAINES 
(1861), 31 L. J. Ch. 237; 8 Jur. N. S. 208; 10 
® ° 21. 


Annotation :—Mentd. Lysaght v. Edwards (1876), 24 W. R. 
778. 


Fine on admittance—Whether vendor or 
purchaser Hable.j—See Part XI., Sect. 1, sub- 
sect. 5, B., ante. 

See, generally, SALE OF LAND. 


 4.—GROUNDS FOR RESCISSION. 
1441. Copyhold represented as  freehold.j— 
TURNER v. WEST BROMWICH UNION GUARDIANS, 
No. 2002, post. 
1442, ———.])—-A vendor sold land as freehold, 


CopyHOLDSs. 


received the pirenase one & conveyed the land 
as freehold. Afterwards the purchaser, for the 
first time, discovered that the property was really 
copyhold. The vendor alleged that he made the 
representation believing it to be true :—Held: 
assuming the vendor had made the representation 
bond fide, he had committed a legal fraud; the 
sale must be set aside & the purchase-mone 

repaid with interest; & the vendor must pay all 
the expenses which the purchaser had incurred in 
consequence of the purchase.—Hart v. SWAINE 
(1877), 7 Ch. D. 42; 47 L. 3. Ch. 5; 37 L. T. 376 ; 


Annotations :-—Distd. Brett v. Clowser (1880), 5 C. P. D. 376. 

Co Brownlie v. Campbell (1880), 5 App. Cas. 925; 

ev. Baker (1883), 11 Q. B. D. 255. Did. Palmer ¢. 

. B.D. 861. d. Soper v. Arnold 

. s Manson v. Thacker (1878), 

. D. . Mentd. Mathias v. Yetts (1882), 46 L. T. 

497; Nash v. Wooderson (1884), 52 L. T. : 

Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392. 


See, generally, SALE OF LAND. 


Part XIV.—Mortgage of Copyholds. 


Sect. 1—-WHAT AMOUNTS TO MORTGAGE. 


1443. Mortgage of freeholds—-Covenant to sur- 
render copyholds—é to stand seised in trust for 
mortgagees—Primary mortgage of both estates. |— 
Mtge. of freehold estate, with a covenant, for 
better securing the payment, to procure admission, 
& to surrender a copyhold estate, & in the mean time 
to stand seised in trust for the mtgee. <A primary 
mtge. of both estates; & the freehold not first 
pee ee v. COOPER (1803), 8 Ves. 382 ; 
32 E. 


e 402, L. C. 
Annotations -—Folld o v. Edwards (1825), 2 Russ. 
7 2 Y. & GC. Ch. 


. Gwynn 

,n. . Beigden v. Bignold (1843 
Fee oe Ota Pee eMthill, Athi o- Athilt (1880), 68 Ghe D 
211. Moentd. Bute v. Cunynghame (1827), 2 Russ. 

Re Tristram, Ez p. Hartloy (1835), 1 Deac. 288 ; Thompson 
v. Prior, Sproule v. Prior (1836), 6 L. J. Ch. 1; Mirehouse 
v. Scaife (1837), 2 ott & Cr. 695 ; Barnes v. Herb tert 
1 Y. &C. Ch. Cas. 401; Tombs v. Roch (1846), 2 Coll. 490; 
Re Stephenson, Ex p. oe ere (1847), De G. : 
Paterson v. Scott (1852), 1 De G. M. & G. 531 ; ng v. 
Reynell (1852), 9 Hare, 809; Tidd v. Lister (1853), 3 
De G. M. & G. 857; Gibson »v. Seagrim (1855), 20 Beav. 
614; Dolphin v. Aylward (1870), L. R. 4 H. L. 486; 
Duncan, Fox v. North & South Wales Bank (1880), 6 

APP. Cas. 1; Webb v. Smith (1885), 30 Ch. D. 192; 

He Stokes, Parsons v. Millor (1802), 67 L. T. 223 ; Re Butler, 

Le Dee A pernerh (1894), 63 L. J. Ch. 662 ; The Chioggia, 

1444. Small strip of copyhold included by 
description In mortgage—Copyhold passes.|—-EarLy 
v. RATHBONE, No. 1774, post. 

1445. Surrender subject to a condition—Payment 
of interest—-& other circumstances implying mort- 
gage.|—Where a sum of money has been ad- 
vanced, upon the surrender of copyhold property 
to the use of the party making that advance, on 
condition that such surrender shall become void, 
if payment with interest be made at a particular 
time, otherwise to be of full force & ue; & 
interest has been paid from time to time, subse- 
quent to the day appointed for re-payment; & 
where other circumstances in the conduct of the 
party to whom the advance was made, show that 
t was considered as money borrowed :—Held: 
this transaction would not be treated as a condi- 
tional purchase, but as a loan for which the 
surrender is a collateral security; & the admin- 
istrator of the lender might recover principal & 
interest in arrear, in an action of assumpesit.— 
ALLENBY v. DALTON (1827), 5 L. J. O. S. K. B. 
312. 

Annotation >—~Mentd. Price v. Moulton (1851), 10 ©. B. 561. 





1446. Surrender referring to deed—Deed one of 
mortgage on its face.]|—Where a surrender is made 
referring to a deed, & the deed states on the face 
of it, that the surrender was made as a security 
for money, & provides, that, after twelve months 
more, the surrenderee may sell, & pay himself :— 
Held: such deed & surrender was a mtge., & the 
lord of the manor ordered, upon the death of the 
surrenderor, to admit his heirs on payment of the 
fines, according to the custom of the manor.— 
WEAVER v. KINGLAKE (1830), 9 L. J. O. S. Oh. 20. 

See, generally, MORTGAGE. 


Sect. 2..-THE MORTGAGOR’S ESTATE, 


1447. Legal estate— Remains in mortgagor— 
Until admittance of mortgagee.|—FLoyp  v. 
ee & Wiis, No. 1627, post. 


448, J—DoE d. 
Wroor, No. 1628, post. 

See, also, No. 1646, post & generally, Part XVIII., 
Sect. 2; sub-sect. i; F. (c), post. 

1449. Equity of redemption—Passes by devise.]— 
If a man deviseth lands that are in mtge., the 
ae J of redemption will pass to the devisee ; 
& so if copyholds that are in mtge. are devised, the 
equity of redemption shall pass to the devisee.— 
ANON. (1681), Freem. Ch. 65; 22 E. R. 1061. 

1450. -|—An equity of redemption of 
a copyhold may be devised without pelig sur- 
rendered to the use of the will. Every mtge., 
though no covenant or bond to pay the money, 
implies a loan, & every loan implies a debt: there- 
fore an heir of a mtgor. shall compel an application 
of the personal estate to pay off a mtge., not- 
withstanding .there was no covenant, etc., from 
the mtgor.—Kine v. Kine & ENNIS (1735), 8 
P. Wms. 358; 24 E. R. 1100, L. O. 

Annotations :— Wain . » 

OT. Montd. Bedot Caer. 1SOT Te Se gig? Madd. 

1451. Follows customary mga ea 
Particular customs of a manor as to mtges.. Hquity 
of ag rn gee will follow the custom attaching on 
the le estate. Not absolutely determined, 
whether trust estates or equities of redemption 
in copyholds, escheat to the lord.—Fawomr v. 





SHEWEN vv. 














Part XIV.—Morraace or CopyHoLps. 


LOWTHER (1751), 2 Ves. Sen. 800; 28 E. R. 193, 


an hts: Mots Burgess v. Wheate, A.-G. 0 
(1769), 1 Wden, 117. Megane aaa 
452. ——— Descends fo heir.|)—Dor d. SHEWEN 

v. WROOT, No. 1628, post. 

1458. ——— Surrender by two owners of the 
equity—To such uses as one of them should appoint 
—Effects a transfer of equity.|—(1) A surrender 
by a husband & wife of the wife’s copyhold estate 
was taken out of ct. by a deputy steward who was 
under age & Py whom the wife was separately 
examined :—Held; valid, the infancy of the deputy 
steward forming no ground of objection. 

A surrender made as above mentioned was 
expressed to be to such uses in favour or for the 
benefit of the husband his heirs & assigns, & with 
such powers of sale & other powers & provisoes, 
& chargeable with such sums as a mtgee., to whom 
@ conditional surrender had some time previously 
been made to secure £50, should, at the request 
& by the direction of the husband appoint, & 
subject thereto to the use of the mtgee. & his 
heirs, with a proviso for making the surrender 
void on payment of the sum of £100 then advanced 
by the mtgee. to the husband :—Held: (2) the 
destination of the equity of redemption was 
completely changed by the last-mentioned sur- 
render, & was not merely affected to the extent 
required for the purposes of the security thereby 
created ; (3) the To having accepted a surrender 
in the above form was bound by it. 

Sembie: he could not have been compelled to 
accept it.—EDDLESTON v. CoLLIns (1853), 3 
De G. M. & G.1; 20 L. T. O. 8S. 208; 17 Jur. 
331; 1W. R. 169; 48 BE. R1,LC. & L. JJ.; 
sub nom. EDLESTON v. CoLLIns, 22 L. J. Ch. 480 


i—Generally, Refd. Flack v. Downing College 
isiiy’ 13 C. B. 945. Moentd. Re Betton’s ‘rust Estates 
1871), L. R. 12 Eq. 553 


Sce, also, No. 1455, post. 


1454. —— Testator dying before January, 1870— 
Legal assets under Administration of Estates Act, 
1833 (c. 104).j|—Re BURRELL, BURRELL v. SMITH 
(1870), L. R. 9 Eq. 443; 39 L. J. Ch. 5443; 22 


L. T. 263. 
Annotation :—Mentd. Re Richardson, Richardson v. Richard- 

Bon (1880), 14 Ch. D. 611. 

See, generally, Exkcutors & ADMINISTRATORS. 

1455. Surrender by owner in fee—To ultimate 
use of wife in fee—Defeasible on payment of sum 
secured—Heir cannot redeem as against purchaser 
from wife.]—A. seised of a copyhold in fee on his 
marriage surrendered it to the use of himself & 
his wife in special tail, remainder to the wife in 
fee, on condition that if he paid £50 at such a day 
to a daughter of the wife, the whole surrender 
should be void; the day elapsed & the £50 was not 
paid. The husband died without issue :—Held: 
his heir was not entitled to redeem against a 

urchaser from the widow for value.—KING v. 

ROMLEY (1709), 2 Eq. Cas. Abr. 595; 22 HE. R. 
600, L.. C. 

See, also, 1453. 


Ce) 


Secr. 3.-THE MORTGAGEE’S ESTATE. 


1456. Mortgagee has no legal estate — Until 
admittance—Cannot bring ejectment.}—Rayson rv. 
Apcock, No. 1646, post. 

See, also, Nos. 1627, 1628, post. 

1457. After admission of mortgagee—Descends 
to heir at law—-Not to administrator.|/—Mtge. of 
copyholds by surrender with proviso that the 


* : 
Re Hudson, Cassels v. Hudson te) 
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| mtge. should be void on payment, of the mtge. 


money to the mtgee., her exors. & assigns, on @ 
fixed date; no covenant for payment to the 
exor. or administrator; on default in payment, 
the mtgee. was admitted & then her heir, & the 
heix’s heir :—Held: the heir’s heir, & not the 
administrator of the mtgee., was entitled to the 
lands. —TURNER v. CRANE (1683), 2 Rep. Ch. 242 ; 
21 KE. R. 668. 

1458. —— Descends to devisee of heir—Not to 
heir of heir.|—A mtge. was made of a copyhold 
estate in fee to P. & her heirs, in 1691, the mtgee. 
being in possession. T. her heir entered, but 
never was admitted. In 1693 T. died, & made 
pltf. his exor., & devised to him all his copyhold 
estates, & pltf. likewise is administrator, de bonis 
non of the mtgee. Deft. is heir-at-law to T. & 
to the mtgee. On a question, whether, this mtge. 
in fee being forfeited, & the mtgee. dying in 

ossession, & T. her heir enjoying it during his 
ife, & dying scised, pltf. as administrator de bonis 
non, there being no want of assets; or deft., who 
was heir-at-law, should have it, for pltf.’s bill was 
to compel deft. to convey, & likewise to foreclose 
the mtyor., another deft. :—Held: deft., the heir, 
should convey, & the mtgor. should be foreclosed, 
nisi etc.—TaBER v. GROVER (1698), Freem. Ch. 
227; 22 E. R. 1176; affd. sub nom. TABOR v. 
Seer AURD 2 Vern. 367; 1 Eq. Cas. Abr. 
, pl. 1. 

1459. ——— Devise of all real & personal estate— 
To beneficiaries—Legal estate outstanding in heir.] 
mae FRANKLYNS’ Morraaaes, [1888] W. N. 


Sect. 4.—ENFORCEMENT OF COVENANT TO 
SURRENDER. 


1460. Surrender ordered—-Though property subse- 
quently sold to purchaser for value.|—A mtgor. 
promises to surrender the reversion in copyholds 
to the mtgee., but dies before the mtgee. is ad- 
mitted ; the heir promises to surrender, but sells 
to a purchaser for valuc :—Held: the heir must 
surrender to the mtgee.—PERRIMAN v. GORGES 
(1628), Nels. 3; 21 EH. R. 774. 

1461. |—Kern v. Sparrow (1677), 
temp. Finch. 331 ; 23 E. R. 182. 

1462. Death of mortgagor—Before surrender-—— 
Subsequent promise to surrender by heir—Enforced.] 
—PERRIMAN v. Gorags, No. 1460, ane. 

1463. —— Enforced against heir when of 
age.|—PATTESON v. THOMPSON (1676), Cas. temp. 
Finch 272; 23 E. R. 149. 

1464, —— .|—Copyhold lands mort- 
gaged in fee by lease & release as freehold: tho 
customary heir is bound by a covenant for farther 
assurance: but during his infancy the ct. refused 
to foreclose ; & would go no farther than directing 
the account, & that in default of payment pltfs. 
should be let into possession, & hold & enjoy, till 
the heir should attain twenty-one, at which time 
he should surrender; & a day was given to show 
cause the decree.—SPENCER v. BoYeEs 
(1798), 4 Ves. 8370; 31 E. R. 188. 

Annotation :-—Retd. Price v. Carver (1837), 3 My. & Cr. 157. 

1465. Foreclosure—Surrender decreed—At ex- 

of mortg J—Hua v. PRICE (1761), Dick. 
344; 21 EH. R. 30). 
Annotation :-—Consd. Pryce e. Bury (1854), 23 L. J. Ch. 67fi. 

1466. _— Against infant heir when of age 
_Mort e let ‘nia possession.|—SPENCER v. 
BoyYgs, Oo. 1464, ante. Ps 2 I 





Cas. 














i16 : 
Sect. 6.—ENFORCEMENT OF EQUITY OF 
REDEMPTION. 


1467. Not lost—Though surrender unconditional] 
—Surrender of a copyhold to deft. & his heirs, 
without any condition, but it appearing that it 
was only to secure the payment of money, 4 
redemption was decreed.—CLENCH v. WITHERLY 
(1678), Cas. temp. Finch. 376; 23 E. R. 206. 

See, generally, MORTGAGE. 

1468. Mortgagee’s judgment—For another debt 
—Not tacked.|—Bill by the heir of the mtgor. to 
redeem a mtge. of copyhold lands upon payment 
of principal & interest. Deft. insisted upon having 
@ judgment, which he had assigned to him, first 
satisfied before pltf. should redeem :—Held: 
copyhold lands were not liable to an execution 
upon a judgment; ergo the judgment should not 
be tacked to the mtge. in this case, but pltf. should 
redeem upon payment of principal, etc., without 
satisfying the qudement <0 (SHON (Herr) & Pack 
(1714), 2 Eq. Cas. Abr. 226; 22 E, R. 192, L. C. 

See, gencrally, MORTGAGE. 

1469. In favour of widow— Whose husband had 
released his equity—In her copyholds—Mortgaged 
by both.|—Husband & wife mortgaged the wife’s 
freeholds for 1000 years, ‘reserving the power to 
redeem to them, or either of them, & covenanted 
to levy a fine to the mtgee. for the term, &, subject 
thereto, to the husband in fee: they also sur- 
rendered the wife’s copyholds to the mtgee. in 
fee, reserving the power to redeem to the husband 
& his heirs; the husband afterwards released his 
equity of redemption, as to both estates to the 
mtgee. in fee: the mtgee. entered into possession 
& the husband afterwards died :—Held: the wife 
was entitled to redeem the copyholds, but not the 
freeholds.— REEVE v. Hicks (1825), 2 Sim. & St. 
403; 41. J. O.S. Ch. 85; 57 E. R. 400. 

Annotation :—Refd. Raffety v. King (1836), 1 Keon, 601. 

1470. By vesting order—Mortgagees co-heirs 
infants.]|—-Upon petition under the Trustee Act, 
1850, by some of a number of persons interested in 
the equity of redemption of copyhold lands vested 
in the co-heirs of a mtgee., two of whom were 
infants, for a reconveyance :—Held: the ct. had 
power to make an order for the reconveyancc, as 
prayed by such petition, under 15 & 16 Vict. c. 86, 
s. 51.—He SHARPLEY’s TRustTs (1853), 1 Eq. Rep. 
40; 21 L. T. 0.8.71; 1 W. R. 271. 


SEctT. 6.—ENFORCEMENT OF SECURITY. 

1471. By sale—Premises surrendered to trustee to 
use of mortgagee—Consent of mortgagee ca paat et 
—In trespass quare clausum fregit, defts. pleade 
that pltf., being seised in fee, surrendered the 
premises, which were copyhold, to the use of A., 
upon the trusts declared by a certain deed, for 
securing the repayment of principal & interest 
to W.; & that by the deed, to which pltf. was 
party, it was covenanted that A. should stand 
seised in trust to resurrender to the use of pltf. 
on payment of the principal & interest; but in 
case of default, upon trust that A. should at any 
time thereafter, when W. should think proper, 
sell the premises & surrender them to the use of 
the purchaser: & the plea averred that it was 
further covenanted that the premises should at 
all times remain & be to the use of A., but never- 
theless upon & for the trusts, intents, & purposes 
before declared, & should & might accordingly 


be ably & panied enjoyed, & the rents & 
rofites received retained accordingly without 
et, etc. The plea then alleged that pitf. had not 


‘session of the premises. 


CorpyHOLDs. 


paid the principal money, wherefore defts., as the 
servants & by the command of A., under & by 
virtue of the indenture, broke & entered, etc., 
in order that A. might take, hold, & enjoy pos- 
On special demurrer :— 
Held: (1) the power given by the deed, & the 
covenant for quiet enjoyment, were subject to the 
condition that W., the cestui que trust, should 
think proper to have the premises sold. &, 
assuming that the deed could operate as a licence 
to A. to enter although he had not been admitted 
tenant, that the plea was bad in not stating that 
W. had thought proper to enforce the power of 
sale, or that the defts. entered for the Heel Diagis of 
the deed; although the demurrer did not raise 
these objections ; (2) the power to sell, & covenant 
for quiet enjoyment, did not imply a power to 
entry.—WATSON v. WALTHAM (1835), 2 Ad. & El. 
485; 1 Har. & W. 24; 4 Nev. & M. K. B. 537 ; 
4L. J. K. LB. 98; 111 EK. &. 188. 

1472. ——— Customary heir of mortgagee infant— 
Vesting order to purchaser—Customary heir & 
representatives of debtors need not be served.|— 
Copyhold premises were surrendered in 1829, by 
a debtor, to the use of his creditor, his heirs & 
assigns, upon trust that he, his heirs, exors., 
administrators or assigns, should sell the same, 
& out of the proceeds should pay to himself, his 
exors. or administrators, £200 then due, & interest. 
The creditor died in 1831. In 1851 his personal 
representative contracted to sell the copyhold 
premises for £100. The customary heir of the 
creditor was an infant. On the petition of the 
personal representative of the creditor, it appeared 
that the doctor had died intestate, that there was 
no personal representative, & that proof of the 
title of the customary heir would be very expensive : 
—Held: an order should be made vesting the 
legal estate in the copyhold premises in the pur- 
chaser, without any service either on the customary 
heir or on the personal representative of the 
debtor.—Ite W1sE, Ex p. Wisk (1852), 5 De G. & 
Sm. 415; 19 L. T. 0.8. 44; 64 E.R. 1178. 

1473. Sale by order of the court—In action 
between equitable mortgagee & unadmitted infant 
heir—Consent of lord necessary—To order vesting 
in asics (rehash copyholds of inheritance 
had been sold by order of the ct. in a suit by an 
equitable mtgee. against the infant customary 
heir, who had not been admitted, & the personal 
representative of the deceased mtgor., the consent 
of the lord of the manor evidenced either by his 
appearing & consenting, or by a verified certificate 
of his consent, was held to be a necessary pre- 
liminary to the drawing up of a vesting order 
under the Trustee Act, 1850 (c. 60) made upon the 
petition of the purchaser, the infant heir, & the 
personal representative of the mtgor.—CooPER v. 
JONES (1855), 25 L. J. Ch. 240; 26 L. T. O. 8. 
116; 2 Jur. N.S. 59. 

1474. Where landlord’s remedies given by deed 
—Eviction without notice.|—Doz d. GARROD v. 
OLLEY, No. 1659, post. 

1475. Admittance of mortgagee—Limits 
power of distress—To goods of mortgagor on 
premises at time of distress.|—-To trespass de bonis 
asportatis by the assignees of L., a bkpt., defts. 
pleaded, that L., before his bkptcy, being seised in 
fee of certain copyhold tenements in consideration 
of £1400, covenanted to surrender them to the use 
of defts., subject to a proviso for redemption ; 
& for better payment of the interest of the said 
sum of £1400, L. granted to defts., that as often 
as the interest should be in arrear for a certain 
time, it should be lawful for defts. to enter & 
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distrain for the same. The plea then averred the 
surrender & admittance of defts., & justified the 
seizure of the goods on the premises whilst in 
possession of L., as a distress for the interest in 
arrear :—Held: after verdict, pltfs. were entitled 
to judgment non obstante veredicto, for, assuming 
the grant to operate as a rentcharge, it ceased to 
be so upon the admittance of the mtgees.; & 
afterwards it could only take effect as a covenant, 
binding such goods of the bkpt., as might happen 
to be on the premises at the time of the distress.— 
FREEMAN v. EDWARDS (1848), 2 Exch. 732; 17 
ee Ex. 258; 11 L. T. O. S. 271; 154 KE. R. 
vo. 
Annotations :—Consd. Jolly v. Arbuthnot (1858), 28 L. J. Ch. 
274. Refd. Jolly v. Arbuthnot (1859), 4 De G. & J. 224. 


1476. Surplus rent to be applied in reduction of 
capital—Mortgagor allowed to receive rent—Mort- 
gagee only liable for sums actually received.|-— 
Copyhold estates were covenanted to be surrendered 
to A., upon trust, out of the rents to pay the 
interest of a sum of £1,000 lent by A., & to apply 
the surplus of the rents in reduction of the principal 
for ten years, & then upon trust to sell & pay 
off the residue of the mtge. debt, & invest the 
surplus, upon trust, for the wife of the mtgor. 
& her children. The rents of the mtged. estates 
were more than sufficient to pay the interest 
of the mtge. debt, but the mtgor. was allowed 
to continue to receive them, & after more than 
twenty-one years, the representatives of the 
mtgee. filed a bill for an account & sale :—Held: 
as no cross bill had been filed by the wife & children 
to have the benefit of the trusts of the mtge. 
deed, the representatives of A. were only liable to 
account for what they had actually received, & 
not for what they or the mtgee. might have 
received without wilful default, while the mtgor. 
continued to receive the rents.—BEARE v. PRIOR 
(1843), 6 Beav. 183; 12 L. J. Ch. 262; 49 E.R. 
795. 

1477. By vesting order—On refusal of mortgagor 
to surrender.|—Where a mtgor., who has cove- 
nanted to surrender copyholds to his mtgee., has 
neglected to make such surrender within 28 days 
after demand & tender of engrossment by the 
mtgee., the ct. will, on petition of the mtgee., 
make a vesting order under the Trustee Act, 1852 
(c. 55), 8. 2, without requiring service of the 
petition on the mtgor.—Re CROWE’S MORTGAGE 
(1871), L. R. 13 Eq. 26; 41 L. J. Ch. 32. 


Annotations :-—Consd. Re Mills’ Trusts (1887), 37 Ch. D. 312. 
Folld. Re Jones’ Mortgage (1888), 59 L. T. 859. 


See, also, BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 1007, No. 8209. 

By ejectment.|—Sce No. 1646, ante. 

By foreclosure.|——-Sce No. 1464, ante; No. 1482, 
post. 








Secr. 7.—EQUITABLE MORTGAGES. 


1478. By deposit of copy of court roll.]—Peti- 
tioners were bankers with whom bkpt. had 
deposited the copies of the ct. rolls of copyhold 
premises, as a security for money, which they were 
to advance to him by occasional discount. At the 
time of the Peptey: they had advanced a con- 
siderable sum. They prayed a sale of the premises 
before the comrs., & a direction that the proceeds 
be epuied in discharge of their debt & the costs 
of the application :—Held: an order should be 
made, subject to an inquiry as to the amount 
of the debt.—Re CookE, Ex p. WARNER (1812), 
1 Rose, 286; 19 Ves. 202; 34 BE. BR. 493, L. C. 


Annotations -—Oonsd. Goodwin v. Waghorn (1835), 4 L. J. 
Ch. 172; Whitbread v. Jordan (1835), 1 Y. & O. Ex. 303. 
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1479, ——.]—Lewis v. JoHN (1838), Coop. Pr. 
or 8; 9 Sim. 366; 7 L. J. Ch. 242; 47 E.R. 


Annotation :—Mentd. National Provincial Bank of Engl 
v. Games (1886), 31 Ch. D. 582. lea 


1480. —-— Subsequent legal mortgage—Duty of 
second incumbrancer—To require production of 
copy of admission.]—An equitable mtge. may be 
created of copyholds, by the mere deposit of the 
copy of ct. roll. It is therefore not sufficient for 
the protection of a purchaser or mtgee. of copy- 
holds, that he should search the ct. rolls for 
incumbrances ; he ought to require the vendor or 
mtgor. to produce an abstract of his title & the 
copy of his admission to the copyhold premises ; 
& if the latter document is not forthcoming, its 
non-production. must be reasonably accounted for. 

ere the creditor of a publican in London 
took from the latter a legal mtge. of copyhold 
premises as a security for an antecedent debt, &, 
at the time of taking this security, knew that the 
publican was indebted to his brewers, & likewise 
was aware of the ordinary practice in London of 
publicans depositing their leases with their brewers 
by way of mtge. :—-Held: the creditor had such 
notice of the transactions between his debtor & 
the brewers, as would have put a prudent man on 
further inquiry; &, having omitted to make such 
further inquiry, the equitable security of the 
brewers had priority over his legal security.— 

WHITRREAD v. JORDAN (1885), 1 Y. & C. Ex. 308 ; 

4 ].. J. Ex. Eq. 38; 160 E. R. 123. 

Annotations :—Distd. Jones v. Smith (1843), 1 Ph. 244. 
Mentd. Re Mount Morgan (West) Gold Mine, Ex p. West 
(1887), 56 L. T. 622. 

1481. Subsequent equitable mortgage— 
Second mortgagee with constructive notice—First 
mortgagee has priority.|—-The question was be- 
tween two equitable incumbrancers which had the 
priority. The bill was filed by T., brewers. The 
father of deft., E. having a copyhold estate, 
procured a loan from pltfs., upon his note, & upon 
an agreement to purchase all his beer from pltfs., 
& as a more perfect security, he bound. himself, 
his heirs, etc. to place in the hands of their agent 
the deeds, etc. In 1832, he made this deposit 
with a further memorandum, that the documents 
were security for the £150 & interest, & that 
pltfs. were duly authorized to hold them until 
paid. He died in 1833 intestate. B., solr. for 
deft., & deft. were aware of the lien of the pltfs. 
Express notice was given of the lien to EK. Subse- 
quently, a contract, through B., was made to sell 
the estate for £220, to deft. W., who mortgaged to 
the deft. L., & E. surrendered to the use of W. who 
afterwards surrendered to L. :—Held: pltfs. were 
entitled to priority, & decree of foreclosure made 
with costs.—TYLEE v. WEBB (1843), 6 Beav. 552 ; 
1L. T. O. S. 408; 49 KK. R. 939. 


eteeueation :—Consd. Hewitt v. Loosemore (1851), 9 Hare, 
449. 


See, also, Sect. 8, post. 

1482. By one tenant in common—With 
consent of the others—Extent of charge created.]— 
A. & B. were tenants in common in tail of a copy- 
hold estate, with cross-remainders between them. 
A. deposited the deeds with C., as a security for 
money advanced to him, & by a memorandum 
of deposit engaged to surrender his interest when 
required. At the foot of the memorandum B. 
wrote, ‘I join in the deposit.” A. died without 
issue, & B. thereupon became entitled, aa re- 
mainderman, to the entirety. On a bill by O. 
for a. foreclosure :—Held: the charge affected the 
moiety of A. only; & B. was bound to surrender 
such moiety to the pltf., & to bear the expenses of 
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Sect. %7,—Equitable es. Sects. 8 & 9. instruments relating to each property respectively, 
Part XV. Secls. 1 & 2.) neither of them referring to the other. In 1838 


such surrender.—PRrycr v. BuryY (1854), I. RK. 
16 Eq. 1538, n; 23 L. J. Ch. 676; 22 L. T. O. 8. 
824; 18 Jur. 967; 2 W. R. 216, LC. & L. JJ. 

Annotations :—Apld. James v. James (1873), L. R. 16 Eq. 
153. Gonsd. Backhouse v. Chariton (1878), 8 Ch. D. 444; 
pisbionsl F rovincial Bank of England v. Games (1885), 


Sect. 8.—PRIORITIES. 

See, gencrally, Equiry ; MonrtTaace. 

1483. Steward third mortgagee — Subsequently 
purchases first mortgage—No tacking.|—A. being 
@ copyholder in fee, mortgages his copyhold by 
surrender to B. who is admitted by J. S., steward 
of the manor; afterwards A. mortgages his copy- 
hold to D. in the same manner, who is admitted 
by J. S.; & afterwards this copyhold comes to 
be mortgaged to J. S. himself, who then purchases 
in the first mtge.:—Held: J. S. the steward, 
by the purchase in of the first incumbrance, 
should not postpone the middle mtgee.; but 
should be satisfled in order of priority after the 
first mtge. discharged ; since J. S. must have had 
notice of this mesne mtge., at the time of the 
mtge. made to him, he being steward of the manor, 
when J). was admitted.—BrRorHERS & BENCE 
(1730), Fitz-G. 118; 94 E. R. 680, L. C. 

1484. Prior surrenderee unadmitted — Good 
against subsequent voluntary disposition.|—MARTIN 
v. SEAMORE (1670), 1 Cas. in Ch. 170 ; 22 EK. R. 


746 
Annotation :-—Refd. Doe d. Richards v. Lewis (1852), 11 
C. B. 1035. 


1485. Prior surrenderee unadmitted—_-When sub- 
sequent surrenderee admitted—Prior surrenderee 
not postponed—Where no custom requiring present- 
ment in given time.]|—HorRLock v. PRIESTLEY, 
No. 1742, post. 

1486. ——- —— Subsequent surrender by 
way of sale.|—A tenant of a copyhold has a 
complete title before admission as against every 
one but the lord. 

A., the owner of a copyhold, made a conditional 
surrender of it, in 1826, to W., to secure money 
lent. In 1832 A. sold the copyhold to G., & made 
@ surrender of it to him absolutely. In 1833 G. 
was admitted tenant; &, in 1834, W. was also 
admitted tenant :—Held: on ejectment brought 
by W., he was entitled to recover.—DogE d. 
WHEELER v. GIBBONS (1835), 7 C. & P. 161, N. P. 

1487. Mortgage of freeholds & copyholds—Subse- 
quent mortgage of freeholds alone—Subsequent 
mortgage of copyholds alone—Copyholds not 
primarily liable to first charge.]—(1) A. being seised 
in fee of a freehold & copyhold estate, borrowed 
various sums of money of B., amounting in the 
whole to £4,000 upon mtge. of the freehold estate 
alone. A. afterwards in 1832 borrowed £500 more 
of B., on the security of both the freehold & copy- 
hold estates. This mtge. was effected by distinct 





A. borrowed a sum of £400 of C., on mtge. of the 
freehold estate alone, subject to B.’s incumbrances 
thereon. Again in 1838 A., being indebted to D., 
in £600 executed to him a mtge. for that sum of 
the copyhold estate alone without notice of the 
£500 incumbrance. In 1887 B. had notice of 
O.’s security, & in 1888, after having sold both the 
estates under power of sale, & received the 
punches mony, he had notice of D.’s security. 

e produce of the freehold estate being insuffl- 
cient to pay B. & C. in full but that of the freehold 
& copyhold being sufficient for that purpose, C. 
claimed to have the whole of the £500 chargo 
thrown npn the produce of the copyhold estate 
in order that he might receive payment out of that 
of the freehold, on the other hand, D. claimed to 
be paid the whole of his debt out of the produce 
of the copyhold estate in priority to C. :—Held: 
the claim of neither party could prevail to the 
fullest extent, but the £500 being by the security 
of 1832 charged on the freehold & copyhold estates 
ratably, that was to say, in proportion to their 
ee aida net values, & without preference, C., 
had an equity of the nature claimed by him to the 
extent of that proportion of the £500 which was 
charged upon the copyhold estate, while, in other 
respects in relation to that estate D. had priority 


; over 


(2) The ct. rolls of a manor are not constructive 
notice of prior incumbrances to a purchascr of 
copyholds holden of the manor.—BUGDEN v. 
BIGNOLD (1843), 2 Y. & C. Ch. Cas, 377; 63 E. R. 


167. 
Annotations :—As_to (1) Consd. Bowker v. Bull (1850), 1 
Sim, N.S. 29. - Rooper v. Harrison (1855), 2 K. & J. 
t v. Howard, [1893] 2 Ch. 54; Wood v. West 


86; Flin 

(1805), 40 Sol. Jo. 114. 

1488. Copyholds primarily lable to 
first charge.|—A married woman concurred with 
her husband in charging her life interest in freehold 
& copyhold estates, with an annuity to P.; & 
she also concurred with her husband in creating 
a further charge upon the freeholds in favour of 
B. :—Held: B. was entitled to have P.’s annuity 
paid out of the copyholds, so far as they would 
extend.—TinD v. Lister (1853), 3 De G. M. & G. 
857; 23 L. J. Ch. 249; 23 L. T. O. 8. 101; 18 
Jur. 543; 2 W. R. 184; 43 E. R. 336, L. C.; 
subsequent proceedings, 3 De G. M. & G. 874. 
Annotations :—Refd. Hudson v. Carmichael (1854), Kay, 

613. Mentd. Re Duffy's Trust (1860), 28 Beav. 886; 

Life Assocn. of Scotland v. Siddal (1861), 3 De G. F. & J 

271; Knox v. Wells ee 2 Hem. & M, 674; Re ¥-) 

Trusts (1871), L. R. 12 Hq. 609 ; Taunton v. Morris (1879), 

Defective surrender—When supported in equity.] 

-See Part XVIII., Sect. 2, sub-sect. 1, H1., post. 








Srct. 9.—MORTGAGES COMPRISING CHATTELS. 
See BILts OF SALE, Vol. VII., p. 839, No. 202. 


Part XV.—Drvise or CoPpyHOLDs. 
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Part XV.—Devise of Copyholds. 


Willa Act, 1837 (c. 26), s. 3, abolished the necessity 
of @ surrender of copyholds to the use of a will. 
By 8. 26 Copyholds pass under a general devise of 
testator’s lands unless a_ contra intention is 
expressed. Casea decided upon wills made before 
Jan. 1, 1838, hare, therefore, been omitted, unless 
they appear to contain matter which is still of 
value. 


Sect. 1.—VALIDITY OF DEVISE. 

1489. Testamentary power limited by custom— 
Life estate with void remainder over—Life estate 
good.|—-WEBSTER v. ALLEN, No. 771, ante. 

1490. ——— Customary life estate with power of 
appointing successor—Successive equitable interests 
in equitable inheritance valid.|—-ALLEN v. BEWSEY, 
No. 775, ante. 


Srcr. 2.—ESTATE OF DEVISEE. 

1491. Devisee also customary heir—Takes by 
descent.]|——-On a case stated :—Held: if a mother 
devised a copyhold estate in fee to her daughter 
& heiress, but died without surrendering it to the 
use of her will yet the daughter should take the 
estate by descent.—SmiT1i v. Triaa (1721), 8 
aaa Bene 11 Mod. Rep. 358; 1 Stra. 487; 


Annotations :-—Consd. King v. Turner (1833), 1 My. & K. 
456. Refd. Wainewright v. Elwell (1816), 1 Madd. 627; 
Right d. Taylor v. Banks & Hewitt (1832), 3 B. & Ad. 664; 
Doe d. Winder v. Lawes (1837), 7 Ad. & El. 195. 


1492. Before entry—Cannot surrender. |-—CLERK 
v. How (1698), 1 Ld. Raym. 726; 91 EB. R. 1385, 
N. P, 

‘14903. Before admittance—Estate in customary 
heir—Devisee’s title not liable to forfeiture.|— Ror 
d, JEFFEREYS v. Hicks, No. 1632, post. 

i ‘ey generally, Part XVIII., Sect. 2, sub-sect. 1, 
". ° 

1404, ——— Estate devised to trustees—Infant 
customary heir tendered for admittance—Lord 
cannot seize quousque on refusal to admit.|—-The 
effect of the Wills Act, 1837 (c. 26), s. 3 is to 
enable a copyholder to devise his estate in every 
case, dispensing with a surrender to the use of the 
will, but leaving the estate in the customary heir 
till the admittance of the devisee. Where, there- 
fore, a copyholder devised his estate to two 
trustees, appointing them guardians of his cus- 
tomary heir who was an infant, & the devise, 
was entered on the ct. rolls, & after proclamations 
the trustees, who had not disclaimed the devise, 
did not come in to be admitted, but tendered the 
infant heir for admittance, & the lord refused to 
admit him on the ground of the devise :—Held: the 
lord could not seize far on a for want of a tenant. 
—GARLAND v. MEAD (1871), L. BR. 6 Q. B. 4413 
401..3.Q.B.170; 241. T. 421; 19 W. R. 1158. 
ye ane Everingham v. Ivatt (1873), L. R. 8 


1495. —— With power of sale—Trustees 
can make title without admittance.] — Testator 
devised copyholds to such uses as A. & B. or the 
survivor of them his exors. or inistrators 
should epecint, &, subject thereto, to the use of 
A. & B. their heirs & for ever upon certain 
trusts, & he directed his trustees to sell the copy: 
holds as soon as conveniently might be :—Held: 





the trustees could make a good title to a purchaser 

without being admitted.—GrLass v. RicHARDSON 

(1852), 2 De G. M. & G. 658; 9 Hare, 698; 22 

L. J. Ch. 105; 17 Jur. 926; 42 EB. R. 1029, L. JJ. 

Annotations :—Consd. Flack». Downing College (1853), 
13 C. B. 945; Garland v, Mead Gar): RR. 6 9. B. 4413 
Re Heathcote & Rawson’s Contract (1913), 108 L. T. 186. 
Refd. Eddleston ». Collins (1853), 3 De G. M. & G. 1; 
Kveringham v. L. R. 8 Q. B. 388; Hall v. 
Bromley (1887), 35 Ch. D. 642; R 


. D. e Townsend’s Contract, 
1seo) Ch. 716 ; Sissons v. Chichester-Constable, (1016] 
1496.——-  —_— .J—Sissons v. 
CHICHESTER-CONSTABLE, No. 1688, post. 
See, also, Sect. 1, & No. 1074, ante, No. 1685, post. 
1497. Cannot devise—Unless interest equit- 
able only.|—Testator at the making of his will 
had the legal seisin of a copyhold & devised it, 
but the devisee was not admitted :—Held: (1) 
nothing passed by the will of the devisee, & an 
admittance of the devisee subsequent to his will 
would not alter the case; (2) where testator had 
only an equitable interest in a copyhold & devised 
it the equitable interests would pass to the devisee, 
& the devisce, though never admitted, might devise 
such equitable interest.—PHILLIPS v. PHILLIPS 
ooo 1 My. & K. 649; 1L. J. Ch, 214; 39 E.R. 
6. 


Annotations :—As to (2) Consd. Seaman v. Woods (1857), 
24 Beav. 372. Generally, Consd. Cogan v. Stephens 
1835), 5 L. J. Ch. 17. etd. Broom v. Broom (1834), 

My. & K. 443; Custance v. Bradshaw (1845), 4 Hare, 

315. Mentd. Randall v. Randall (1835), 7 Sim. 271 ; 

Williams v, Williams, Williams v. Kershaw (1835), 5 

L. J. Ch. 84 ; Houghton v. Houghton (1841), 11 Sim. 491 ; 

Fitch ». Weber wee 6 Hare, 145; Taylor v. Taylor 

(1853), 3 De G. M. & G. 190; Darby v, Darby (1856) 

3 Drew. 495; Holroyd v. Holroyd (1859), 28 L. J. Ch. 902. 

See, now, Wills Act, 1837 (c. 26), s. 8. 

1498. Has no cr eee dD fay lands were 
devised to pltfs. in trust for F. for life, but they 
were never admitted to the copyhold. At the 
time of the death of testator the lands were in the 
possession of deft., to whom F., with the assent 
of one of pltfs., afterwards re-let them in her own 
name. Plitfs. then gave notice to deft. to pay the 
rent to them :—Held: an action for use & occupa- 
tion would not lie by pltfs. against deft. because 
no contract could be implied between them, there 
having been an existing contract between deft. 
& F., & the occupation having been by permission 
of F. 

Pitfs., as devisees of a copyhold, before admit- 
tance, have no title, & there 1s no contract: between 
them & deft. by which he is estopped (WATSON, B.). 
—CHURCHWARD v. Forp (1857), 2 H. & N. 446; 
26 L. J. Ex. le i ee R. Sie ; rie ae on er © 
Annotations :—Mentd. Howe ». Scarro ; ‘ ‘ 

; . 60), 29 L. J. Ex. 275; Phillips 
be Fe tper eer Ch. D439; A.-G. v. De Keyser’s 

Royal Hotel, [1920] A. C. 508. 

1499. |—Upon application for a 
mandamus to the lord of a manor to admit the 
infant heir of a deceased copyholder, it appeared 
that deceased having been admitted to his tene- 
ments died seised of them, & by his will devised 
them to trustees for the benefit of his family. The 
trustees were by the will appointed guardians of 
the infant heir. The trustees proved the will, 
but did not ask for admittance as devisees. They, 
however, as eee Aetna i Naat 

e heir, bu e lord refusec 

Leap the devise in the will :—Held: 


account of 
te ots in “the exercise of its discretion, could not 


the mandamus, as it would enable the 
sari avoid the " performance of their duty 
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Sect. 2.—Eatate of devisee. Sects. 3 & 4.) 


as trustees, & as it was clear that the application 
was not made bona fide on the part of the heir, but 
merely for the purpose of reducing the amount of 
the fine which would otherwise be payable on 
admission. 

Semble: that the effect of the Wills Act. 1837 
(c. 26), 8. 8, in devises of copyhold estate is merely 
to dispense with a surrender, & not to convey an 
estate to the devisee before admission (COCKBURN, 
C.J. & Mernnor, J.).—R. v. Gartand (1870), 
L. R. 5 Q. B. 269; 39 L. J. Q. B. 86; 22 L. T. 


160; 18 W. R. 429. 
v. Sarum, [1916] 1 K. B. 466. 


Refd. Garland gt (1871), L. R. 6 Q. B, 441; Eeol. 

Comrs. for England v. Parr (1894), 71 L. T. 65; A.-G. ». 

Sandover (1904), 73 L. J. K. B. 478; Re Heuthcote & 

Rawson's Contract (1913), 108 L. T. 185; Sissons v. 

Chichester-Constable, [1916] 2 Ch. 75. 

1500. After admittance—Devise to trustees— 
Estate to be transferred to cestul que trust on given 
event—Transfer unnecessary to pass estate at given 
event.|——-Dokr d. PLAYER v. NICHOLLS, No. 983, 
ante. 

1501. Disclaimer by devisee—Estate in customary 
heir.J|—-R. v. WILSON, No. 1346, ante. 

1502. Where one of several executors— 
Other executors may exercise power of sale.|— 
Testator devised his freehold estates to A. B. C. & 
D. & their heirs, on the usual trusts for sale. 
He then ordered & directed that A. B. C. & D. 
the exors. of his will, or the survivors or survivor 
of them, or the exors. or administrators of such 
survivor should sell his copyhold estates. He 
then gave all his personal estate to the same 
persons & declared the trusts of all the monies to 
arise from his real & personal estate. A. died in the 
lifetime of testator. Testator died in 1830. B. 
& C. sold the copyhold estates in 1832. In 1851 
D. executed the usual deed of disclaimer. There 
was no evidence that D. had refused to accept the 
executorship before the sale in 1832 :—Held: 
(1) copyholds were within the Execution Relief 
Act, 1529 (c. 4); (2) under that act the sale of the 
copyholds had been made by B. & C.— PEPPERCORN 
v. WAYMAN (1852), 5 De G. & Sm. 230; 21 L. J. Ch. 
827; 16 Jur. 794; 64 E. BR. 1094. 

See ExXEcuToRS & ADMINISTRATORS. 

1503. Testator unadmitted—-No estate passes.] 
PHILLIPS v. PHILLtps, No.*1497, ante. 

1504. In whom legal estate vested—Devise to 
trustees—Subsequent covenant to surrender upon 
same trusts as declared by will—With declaration 
of trust until surrender—Legal estate passes to 
trustees.}——A. devised certain ecrynee to trustees 
in fee, upon certain trusts in the will mentioned. 
A. afterwards executed a voluntary conveyance 
of the same lands to the same trustees, upon 
similar trusts to those declared by the will, & 
covenanted to surrender the copyholds to the same 
trustees, on the trusts declared by the deed, & 
that, until such surrender & the trustees should be 
admitted to the copyholds covenanted to be 
surrendered, A. & her heirs would hold the lands 
in trust for the trustees their heirs & assigns, & 
dispose of the same as they should direct & appoint. 
A. died without having executed any surrender. 
After A.’s death the trustees sold the copyholds, 
& the purchaser was admitted on the surrender of 
the customary heir :—Held: (1) the legal estate 
in the lands was in the devisees in trust under the 
will & not in A.’s customary heir; (2) although 
the purchaser had obtained both the legal & 
equitable title still, to make a good title, there 
must have been a release from the trustees of 








CopyHOLDS. 


their bare right to be admitted.—STEELE v. 
WALLER (1860), 28 Beav. 466; 3 I. T. 74; 6 
Jur. N. 8. 1004; 54 E.R. 445 





‘Annotation :—Generally, Refd. Garland v. Mead (1871), 
L. R. 6 Q. B. 441. : 
1505. —— To pay to or permit beneficiary 


to receive rents—Remains in trustees.|—Devise 
of copyholds & freeholds to trustees to hold unto 
them & their heirs on trust to pay unto or permit 
pltf. to receive the rents during his life, & after his 
death to the use of the heirs of his body, with a 
gift over in case he died without leaving issue :— 
Held: the trustees took a legal estate in both 
freeholds & copyholds for the life of pltf. on trust 
for him with a legal remainder to the heirs of his 
body.—BAKER 7. PARSON (1872), 42 L. J. Ch. 228. 


Annotations :—Consd. Baker v. White (1875), L. R. 20 Eq, 
166; Re Allsop & Joy’s Contract (1889), 61 L. T. 213. 


1506. ——- ——- ——- ——-.]—-Devise of free- 
holds & copyholds to A. & B., to hold the same to 
A. & B., their heirs, exors. administrators & 
assigns, upon trust, during the life of J., to receive 
the rents thereof & pay the same to J. for life, or 
otherwise to permit J. to receive them, followed by 
a devise, after J.’s decease, to the use of the heirs 
of his body. Testator appointed A. B. & J. 
exors. of his will, & declared that the receipts of 
his trustees & exors. for any money payable under 
the will should be a sufficient discharge to any 
person paying the same :—Held: J. took a legal 
estate tail in the freeholds, & an equitable estate for 
life in the copyholds, & there was legal estate in the 
trustees & their heirs during the life of J. in the 
copyholds, & after his death the legal estate to the 
use of the heirs of his body.—BaAKEn v. WINITE 
(1875), L. R. 20 Eq. 166; 44 L. J. Ch. 6515 33 
L. T. 347; 23 W. R. 670. 

Annotations :—Consd. Allen v. Bewsey (1877), 7 Ch._D. 453 ; 

Re Townsend’s Contract, [1895) 1 Ch. 716. Refd. Re 


Allsop & Joy’s Contract (1889), 61 L. T. 213, Mentd. 
Re Brooke, Brooke v. Brooke, [1894] 1 Ch. 43. 


1507. To use of beneficiary for life— 
With remainders over—Remains in trustees.]— 
ALLEN tv. BEwseEy, No. 775, ante. 

‘ Remainder as life tenant 
should appoint—Remains in trustee after death 
of life tenant.|—-W. by his will gave to three 
persons their heirs & assigns all his freehold & 
copyhold estates to hold to them their heirs & 
assigns for ever, upon trust to pay the rents & 
profits thereof to T. during her life for her separate 
use, & from & alter the decease of T. the testator 
directed his trustees to stand seised of the estates 
in trust for such person or persons & for such 
purposes as T. should by will direct limit or 
appoint, & in default of & subject to any such 
appointment testator devised the same estates 
unto & to the use of T. her heirs & assigns, for ever. 
T. by her will directed her trustees to sell after her 
decease all her copyhold land & cottages, & to 
assure the same to the purchaser thereof his heirs 
or assigns. ‘The trustees of the will of W. had been 
admitted tenants of the copyholds, & were now all 
dead. The trustees of the will of T. sold the copy- 
holds :—Held: (1) the will of W. made a devise 
to the trustees of an estate of inheritance, & not 
one limited to the life of T., or so far as she should 
appoint, with an executory devise of the legal 
estate to her in default of appointment; (2) the 
will of T. was an exercise of the power of appoint- 
ment given to her by the will of W., & the legal 
estate was in the trustees of the will of W., & must 
be traced through them.—Re TOWNSEND’s Con- 
TRACT, [1895] 1 Ch. 716; 64 1. J. Ch. 884; 72 
a Aas ; 43 W. R. 392; 39 Sol. Jo. 815; 18 

Equitable interest.|—See No. 1497, ante. 

















Part XV.—-DEVISE oF CopyvHOLDs. 


1509. Custom forbidding joint tenants—-One 
trustee admitted—Death of admitted trustee— 
Lord entitled to have another trustee admitted.|— 
There was a custom in a certain manor whereby 
joint tenancies were excluded from the ct. rolls 
of the manor :—Held: (1) the custom was not 
overruled by the Wills Act, 1837 (c. 26), s. 3, & 
therefore, when only one trustee of the will of a 
testator who had devised copyholds to several 
trustees was admitted to hold according to the 
tenor of the will & died, the lord of the manor was 
held entitled to call upon another trustee to be 
admitted & pay @ fine; (2) the special custom of 
the manor by which only one of several joint 
tenants of copyholds could be admitted & only 
one fine was payable on such admittance was a 
special circumstance which excluded the general 
rule that the admittance of one joint tenant 
operates as the admittance of all—Howarp v. 
Gwynn (1901), 84 L. T. 505; 65 J. P. 327; 17 
T. L. R. 455. 

Fines payable on admission of devisee.|—Sce 
Part XI., Sect. 1, sub-sect. 2, B. (e), ii., ante. 


Sect. 3.—WHAT WORDS WILL PASS. 


1510. Residuary personal bequest—Estate for 
lives does not pass.|—RUMBOLL v. RUMBOLL, No. 
813, ante. 

1511. ——— Customary estate distributable as 
personalty on intestacy—Passes.|—An estate was 
held by copy of ct. roll according to the custom 
of the manor, but in case of intestacy was distribut- 
able as personal estate, & in other respects differed 
from copyhold :—Held: it passed under a 
residuary bequest of the personal estate, not with 
ie estates under a gencral devise of all free- 
hold & copyhold messuages, lands, etc., with 
limitations in strict settlement, upon the whole 
will & the circumstances.—-WATKINS v. LEA (1802), 
6 Ves. 633; 31 EB. R. 1232, L. C. 

Annotation :—Mentd. Fitzroy v. Howard (1828), 3 Russ. 


1512. Copyholds do not pass.|—Testator 
by his will declared his daughter A. to be the sole 
residuary legatee of his will, & at his death had 
certain copyhold estates which were not specifically 
mentioned in his will:—Held: the copyholds 
did not pass to A.—LEA v. Grunpy (1855), 24 
L. T. O. S. 287; 1 Jur. N.S. 951. 

1513. ‘*‘ Moneys, properties, & effects °’—Context 
of will—Copyholds pass.]—Testatrix yave & be- 
queathed her ‘‘ moneys, property & effects’’ to 
her daughters, with an ultimate limitation to her 
own next of kin. The disposition pointed to 
personal estate, there was a direction to invest, the 
words ‘‘ devise’ & ‘‘ heirs ’t were not used, & the 
expressions ‘‘ legacy,’ ‘capital & principal ”’ 
were applied to the gift. There being a trust for 
conversion :—Held: copyholds passed under the 
gift to the children.—STREATFEILD v. COOPER 
(1859), 27 Beav. 838; 54 EB. R. 182. 

1514. General devise of residue—Carries balance 
of proceeds of sale—Of specific copyholds— 
Charged with legacies & ea Ph after de- 
vising a freehold house to his wife & her heirs, devised 
the residue of his freehold estates situate in four 
Specified parishes or elsewhere in the county of C. 
to two trustees & their heirs upon trust that they 
Should sell his several copyholds in the parishes, 
&, after satisfying the costs of the sale out of the 
monies thence arising, should pay the residue to 

exor. for the ose of satisfying certain 
legacies. He then devised the residue of his real 
personal estate to B. Testator, besides free- 
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holds & copyholds situate in the four parishes, had 
freeholds not situate in the county of C. & copy- 
holds not situate within the four parishes, & all 
the copyholds had been surrendered to the use of 
his 1:—Held: (1) the legacies were a charge 
only on the copyholds situate in the four parishes, 
& no estate in those copyholds passed to the 
trustees, but only a power to sell; (2) any surplus 
of the monies arising from the sale which might 
remain after satisfying the legacies passed by the 
residuary clause; (3) the copyholds not situate 
within the four parishes passed to the residuary 

devisee.—WHITE v. ViTTy (1826), 2 Russ. 484; 

38 BE. R. 417, L. O. 

1515. General mixed devise—To trustees—Copy- 
holds not included in trusts.|—Devise & bequest of 
freeholds leaseholds copyholds & £1,000 stock 
to A. B. & C. to hold the freeholds leaseholds & 
£1,000 upon trust for A.:—Held: <A. was not 
interested in the copyholds, which descended to the 
customary heir.—JAcCKSON v. NoBLE (18388), 2 
ae 590; 7L. J. Ch. 1383; 2 Jur. 251; 48 E.R. 

od. 

Annotations :-—-Mentd. Robinson v. Wood (1858), 27 L. J. Ch. 
726; Gatenby v. Morgan (1876), 1 Q. B. D. 685; Jones », 
Davies (18805, 28 W. R. 455; Hurst v. Hurst (1882), 
21 Ch. D. 278; Re Deacon’s Trust, Deacon v. Deacon, 
Hager 0. Heath (1906), 95 L. T. 701; Re Jones, Last v. 
Dobson, [1915] 1 Ch. 246. 

Copyholds pass.]—Testator gave all 
the residue of his property freehold or personal 
wheresoever situate to his wife her heirs & assigns 
for ever :—Held: his copyhold property passed 
under the terms of the devise.—-REEVES 1. BAKER 
(1854), 18 Beav. 372 ; 2 Ey. Rep. 476; 23 Iu. J. Ch. 
599; 23 J. T. O. S. 543 18 Jur. 588; 2 W. R. 
354; 52 E. R. 147. 

Annotation :—Mentd. Lambe v. Eames (1870), L. R. 10 Eq. 


1517. General devise of freeholds—Copyholds do 
not pass—Though partly intermixed.]—Devise of 
‘‘ all & every my freehold hereditaments & estate 
in the county of S.”’ Testator’s freeholds & copy- 
holds were to some extent intermixed, & were 
usually let together :—Held: the copyholds did 
not pass.—QUENNELL v. TURNER (1851), 13 Beav. 
240; 20 I. J. Ch. 237; 17 L. T. O. S. 101; 15 
Jur. 457; 51 HK. R. 92. 


Sect. 4.—CHARGE OF DEBTS AND LEGACIES. 

See, gencrally, EXECUTORS & ADMINISTRATORS 5; 
WILLS. 

1518. Charge of debts—On copyholds—Condi- 
tional on rest of estate being insufficient—Power 
of sale in trustees.|—There was a proviso in the 
will of B. that if his personal estate & house & 
lands at W. should not pay his debts his exors. 
should raise the same out of his copyhold premises : 
—Held: the rents not being sufficient to discharge 
testator’s debts those words would give the trustee 
a power to sell the copyhold lands to satisfy his 
intention of paying his debts.—BATEMAN v. BATE- 
MAN (1739), 1 Atk. 421; 26 KR. R. 268, L. C. 
Annotation :—Consd, White v. Vitty (1826), 2 Russ. 484. 

,—— General direction for payment of 
..... Copyholds liable.|—Testator provided that 
all his debts should be first paid & satisfied :— 
Held : a customary estate surrendered in trust for 
several persons & for the use of such as testator 
should appoint was subject to testator’s debts, 
the first disposition running over all.—GODOLPHIN 
(EARL) v. PENNECK (1754), 2 Ves. Sen. 271; 28 


EB. R. 175, L. CO. 
notations -——Refd. Graves v. Graves (1836), 8 Sim. 43. 
“4 v. Chitty (1797) 3 Ves. 545; Price v. 


entd. Williams ». 
rented (1841), 11 L. J. Ch. 68. 
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1520,-—— _- ——- ner ecient gts words 
were inserted in a will referable to all testator’s 
worldly estate & amounted to a charge of simple 
contract debts :—Held: (1) under such a c ) 
copyhold lands were liable as well as freehold ; 
(2) a copyhold which had not been surrendered was 
also liable-—Coomnss v. Gipson (1783), 1 Bro. C. C. 


278; 28 F.R. 1124. - 
A ( d. Growcock v, Smith (1794), 


n i—As to (1) Foll 

2 Cox, Eq, Cas. 397. Consd. Judd v. Pratt try 13 Ves, 
ace oa Consd. Growcock v. Smith (1794), 2 Cox, 
q. le r) 


1521. —— ———.]—There was a general 
charge by introductory words upon lands for 
payment of debts. Testator h freeholds & 
copyholds :—Held: the copyholds were liable.— 
KENTISH v. KenrisH (1791), 3 Bro. C. C. 257; 
29 EB. R. 522. 

Annciatics :—Folld. Growcock v. Smith (1794), 2 Cox, Eq. 


1522, —__- —__ ——_ Though specifically devised.] 
—Testator, having first directed all his debts to 
be paid, bequeathed all his copyhold estates & 
all his property whatsoever to his wife during her 
life & after her decease to his surviving children, 
& appointed A. & B. his exors. :—Held: the debts 
were charged on the copyhold estate.—-RONALDs v. 
FELTHAM (1823), Turn. & R. 418; 37 E. R. 1162. 

1523. ——- ——— By executor—Devise of copyholds 
to executor—Executor takes subject to debts.]— 
There was a direction by testator that all his 
debts & funeral expenses & the charge of proving 
his will should be fully discharged by his exor., 
followed by a devise of his copyhold estates to his 
son without words of inheritance, & the appoint- 
ment of his son as his sole exor. & residuary 
legatee :—Held: the debts were charged upon the 
devisee, & he took the fee in the copyholds.— 
DovER v. GREGORY (1839), 19 Sim. 898; 9 L. J. Ch. 
81; 59 E. R. 667. 

Annotations :—Consd. Harris v. Watkins (1854), Kay, 438. 
Refd. Symons vr. James (1843), 2 Y. & C. Ch. Cas. 301; 
Farnam v. Wiggins (1847), 9 L. T. O. 8. 243. 

1524, —— Devise of copyholds to trustees— 
Trustees also executors.]—CREATON v. CREATON, 


No. 986, ante. 
Created by Debts Recovery Act, 1830 








15265. 
(c. 47)—Has prospective effect.|—S. 12 of the above 
Act enabled a tenant for life under a will to sell 
lands for payment of the debts of any testator 
whose estate by law should be liable to the payment 
of any of his debts :—Held: this sect. was pros- 
pective, & extended to copyholds although they 
were not liable to the payment of debts when the 
Act was passed.—BraNncH tv. BRownr (1848), 
2 De G. & Sm. 299 ;5 17 L. J. Ch. 485; 11 L. T. 0.8. 
432; 12 Jur. 768; 64 E. R. 184. 

1526. Charge of debts & legacies—Copyholds 
specifically devised—Liable.]—Testatrix charged & 
made chargeable the whole of her real & personal 
estate with the payment of her just debts & 
funeral & testamentary ex & also of the 
legacies thereinafter given by her. She made a 
specific devise of certain a? haga & then gave 
shh Pouey _& specific legacies Aeeiieger : 

c pecuniary legacies were charged on the specifi- 
cally devised copyholds.— Re Emmerron’s Estatn, 
MASKELL v. FARRINGTON (1862), 8 De G. J. & Sm. 
888; 1 New Rep. 87; 7 L. T. 801; 8 Jur. N. 8. 
1198; 11 W. R. 127; 46 RB. R. 666, L. 0. 

a rh —Consd. Mannox v. Greener (1872), L. R. 14 

Application of Real Estates Charges Act, 1854 
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Smct. 5.—CONSTRUCTION OF SPECIFIC DEVISES. 

See, generally, WIS. 

1527. When whole fee not devised—Reversion 
passes to customary heir.]—Ilf a copyholder sur- 
renders to the use of his will, & devises for life or 
in tail, the reversion will descend to his heir, who 
may enter before admittance.—BULLEN v. GRANT 
(1589), Cro. Eliz. 148; 78 E. R. 406. 

1528. ‘‘ All copyhold estates to which I became 
entitled on death of my father ’’—-Estates sur- 
rendered to testator prior to decease—Do not 
pass—Though possession retained by testator’s 
father.|—Devise of ‘all my copyhold estates 
situate in A. & which I became entitled to on the 
decease of my father'’ :—Held: copyhold estates 
did not pass which the devisor’s father had sur- 
rendered to him in his lifetime, though the father 
retained the possession of them to the time of his 
death, which happened prior to the will made 
by the son, there being other copyhold of the son 
answering the description in the will—Dor d. 
Ryati v. Bett (1800), 8 Term Rep. 579; 101 
E.R. 1557. 

Annotation :—Mentd. Doe d. Hubbard v. Hubbard (1850), 

15 Q. B. 227. 

1529. Devise of manor—lIncludes copyholds— 
Copyhold allotments under inclosure Act—-Whether 
allotted to or purchased by lord.]—-Hicks v. SALLITT, 
No. 84, ante. 

1530. Includes copyholds merging in manor 
—Between date of will & death of devisor.|—Hicks 
v. Sanuirr, No. 84, anle. 

1581. Devise of specified house—Described as 
leasehold—-Partly leasehold & partly copyhold— 
ride passes.]—Busu v. CuLmoway (1859), 7 


1532. Devise under power of appointment 
specifying formalities—Defective exercise—May 
operate on reversion./—At a ct. baron ©. sur- 
rendered copyhold premises to the usc of H. for 
life, & after his decease to the use of such person 
& for such estate as II. should by will attested b 
three witnesses appoint, & in default of, suc 
appointment to the use of tho heirs & assigns of 
i. forever. H. was admitted on such surrender, & 
afterwards by will attested by two witnesses only 
devised the premises to W. & J., & died without 
having made any other surrender or will :—Held : 
although the will attested by only two witnesses 
was not a good execution of the power given to 
H. by the surrender, it operated on the reversion 
vested in him in default of appointment, & the 
want of a surrender to the use of such will was 
cured by stat. 55 Geo. 3, c. 192.—Dor d. HickK- 
MAN v. HICKMAN (1832), 4 B. & Ad. 56; 1 Nev. 
& M. K. B. 780; 1L. J. K. B. 238; 110 EF. R. 376. 
mary ees :—Refd. Doe d. Smith v, Bird (1833), 6 B. & Ad, 

1533. Devise to one for life—Remainder to his 
sons in succession—Rule in Shelley’s case applies.) 
—By a will copyhold lands were limited to the use 
of the eldest son of B. for his life & then to his 
sons & their sons in succession :—Held: the rule 
in Shelley’s case ior bia & the eldest son of B. 
took an estate -—kte Buokton, BUCKTON », 
Bucxron, {1907} 2 Ch. 406; 76 Ll. J. Ch. 584; 
07 L. T. 382; 23 T. L. R. 602, 


Annotations :—. . Re Halston, Ewen v. Halston, [1912) 
4 ra 435; Re Fiecher, King v. King (1918), 62 Sol. Jo. 


4 s 
-See, generally, REAL Property & CHATTELS 
REAL, 





Srct. 6.—CHARITABLE DEVISES. 
1534. No surrender to use of will—Devise good 
as appointment.|—R. devised fourteen acres of 


Part XV.—Devisz or CopyHoLps. 


copyhold Dy daleence to his son & his heirs on 
condition that the profits should be employed on 
the relief of the poor at S. for ever. R. died with- 
out any surrender being made to the use of the will 
either before or after the will :—Held: although 
there was no surrender the will was a limitation 
& assignment to charitable uses within 43 Eliz. 
c. 4.—River’s Case (1617), Moore, K. B. 890; 
72 BH. R. 977, L. O. 


Annotations: —Refd. A.-G. v. Skinners’ Co. (1827), 2 Russ, 407. 
Mentd, Goring v. Bickorstaffo (1662), Freem. Ch. 163. 


15365. -]|—Devise of a copyhold of a 
charity :— Held: it was good though not. sur- 
rendered to the use of the will since it was a good 
appointment within the stat. 43 Eliz. c. 4.— 
CHARD (PORTREEVE & BURGESSES) v. OPIE (1673), 
Cas. temp. Finch 75; 23 EB. R. 40. 

_— -]|—W., before the Charitable 
Uses Act, 1736 (c. 36), devised all his copyhold 
lands to a charity. He had some copyholds 
surrendered to the use of the will & other copy- 
holds not surrendered :—Held: (1) the devise of 
copyholds unsurrendered was good; (2) in the 
case of a devise to a charitable use the ct. would 
supply a defect of surrender & make the devise 
good by way of appointment under the very strong 
& general words of Stat. 43 Eliz. c. 4.—A.-Q. v. 
oe (1749), 1 Ves. Sen. 225; 27 E. R. 996, 


Annotations :—As to (1) Refd. Habergham v. Vincent (1793), 
4 Bro. om 3.353; Doe d. Cook v. Danvers (1806), 3 Smith, 
1537. Heir-at-law ordered to surrender.|— 

A copy bold estate was devised to Pembroke Hall, 

Cambridge, not having been surrendered to the 

use of the will:—Held: the defect should he 

supplied by the heir-at-law to whom testator had 

devised freehold estates.—A.-G. v. PARKIN (1769), 

Dick. 422; 21 BK. R. 333, L. C. 

Annotations :—Mentd. Ashburner v. Macguire (1786), 2 
Bro. C. C. 108; Stanley v. Potter (1789), 2 Cox, Eq. Cas. 
180; Chaworth v. Beech (1799), 4 Ves. 555; Colvile v. 
Middleton (1840), 3 Boav. 670 ; Williams v. Hughes (1857), 
24 Boav. 474 ; Re Bridle (1879), 4 C. P. D. 336; Re Robe, 
Slade v. Walpole (1889), 61 L. T. 497. 


See, nore, Wills Act, 1837 (c. 26), s. 3. 

1588. Surrender to use of will—Defective execu- 
tion of will—Devise good as appointment.|—A will 
of freehold & copyhold lands in favour of a charity, 
though not validly executed, might operate as an 
appointment of the copyholds, under stat. 43 
Eliz. c. 4, if there was a surrender to the uses of 
the will, since the lands passed by the surrender 
& not by the will, but it could not so operate in 
the case of freeholds.—A.-G. v. Barnes (1708), 
2 Vern. 597; Gilb. Ch. 5; 23 EB. R. 9905; sub nom. 
ek v. Bains, Prec. Ch. 270; 3 Rep. Ch. 150, 
de We 
Annotations :-—Oonsd. Tufnell ». vege 


Mentd. Jenner v. Harper (17 14), 1 
Downing (1769), Dick. 415. 


1539. ——.]—T. devised copyhold 
lands in charity that he had before surrendered to 
the use of his will, which consisted of eleven sheets, 
the two first of which he signed, & died before he 
signed the rest, nor were there any witnesses :— 
Held: it was a good appointment of the copyhold 














(1740), 3 Atk. 37. 
Wms. 247; A.-G. ». 
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estate for the charity under stat. 48 Eliz. c. 4.— 
A.-G. v. SAWTELL (1742), 2 Atk. 497; 26 E. R. 
700, L. C. 

See, generally, CHARITIES, Vol. VIII., pp. 282 
et seq. 


Sect. 7.—ELECTION AND CONDITIONAL GIFTS. 

See, generally, Equiry ; GIFTs. 

1540. Devise in lieu of dower—Widow put to 
election.|—The suit was to stay a suit at law in a 
writ of dower made by deft. Deft.’s wife had 
certain copyhold lands devised unto her in lieu 
of her thirds at law, which she accepted & enjoyed 
twenty years, & yet she sought to recover dower 
of the freehold lands. Defts. demurred because 
copyhold lands could be no bar of dower :—Held: 
she should not have both, & should be ordered to 
answer.—LACcY v. ANDERSON (1582), Ch. Cas, in Ch. 
155; 1 Swan. 445; 21 E.R. 91. 

1541. Annuity in lieu of dower—Widow cus- 
tomary heir—No election.|—-Testator, having free- 
holds & copyholds in fee, gave an annuity to his 
wife in lieu & satisfaction of all dower & thirds or 
other claims & demands which she might other- 
wise have had upon his estate, & died intestate as 
to his real estates. His widow was his customary 
heir :—Held: she was not bound to elect between 
the annuity & the copyholds but was entitled to 
both.—NorcoTr v. GORDON (1844), 14 Sim. 258 ; 
4L. T.0.8.49; 8 Jur. 679; 60 EH. R. 357. 
Anaciation :—Mentd. Stahischmidt v, Lett (1853), 1 Sm. & G. 





1542. Devise of real estate to heir-at-law—Power 
given to widow to reside in copyhold house—Claim 
by heir-at-law to copyholds as unsurrendered— 
Heir put to election.|—Testator, possessed of free- 
hold & copyhold not surrendered, of which latter 
his mansion house was part, after certain legacies, 
devised all his real & personal estate to his wife 
for life, remainder to his heir-at-law. There was 
an expression in the will that his wife, if she should 
think proper, should reside at his mansion house :— 
Held: testator intended to devise his copyhold, 
& the heir ought to be put to his clection.— UNET?r 
v. WILKES (1763), 2 Eden, 187; Amb. 430; 28 
K. R. 869, L. C. 

Annotation :-—Consd. Judd v. Pratt (1806), 13 Ves. 168. 

1543. General devise—To nephews & nieces— 
Copyholds not surrendered—Does not raise election. | 
—Devise by the general terms ‘“‘ all the rest residue 
& remainder of my real & personal estate of what 


, nature or kind soever’’ to nephews & nieces: 


Held: the devise, not being for creditors wife or 
children, was not sufficient to raise a case of election, 
or for supplying the want of surrender of copyhold 
land contiguous & intermixed with freehold, against 
the heir.—Jupp v. Pratt (1808), 15 Ves. 390; 


33 EB. BR. 802. 
Annotations :-—Refd. Torre v. Browne (1855), 5 Hi, J. Cas. 


656. Mentd. Dummer v. Pitcher (1833), 2 My. 
Allen v. Anderson (1846), 5 Hare, 163 ; yacwell vo. Maxwe 
(1852), 2 De G. M. & G, 705. 


Whether amounting to limitation.]—Sce, 
generally, WILLS. 
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CopyvHOoLDs. 


Part XVI—Settlement of Copyholds. 


Sect. 1.—VOLUNTARY SETTLEMENTS. 

See, generally, SETTLEMENTS. 

1544. Not enforced—aAs against heir.|—-BELLING- 
HAM v. LOWTHER (1674), 1 Cas. in Ch. 243; 22 
HK. R. 781. 

1545.——— In favour of children.]—Testator 
voluntarily covenanted to surrender copyholds 
on trusts for his children :—Held: equity would 
not compel any act to be done for the purpose of 
carrying the covenant into effect.—TAaTHAM v. 
VERNON (1861), 29 Beav. 604; 4 I. T. 581; 7 
Jur. N.S. 814; 9 W. R. 822: 54 KE. R. 762. 
Annotations :—Mentd. Re Whiston’s Settmt., Lovatt v. 

Williamson, {1894] 1 Ch. 661; 

Hudson (1895), 72 L. T. 892; He Irw 

[1904] 2 Ch. 752; Re T 


eo te , e 
Greenhill, [1904) 2 Ch. 487 > Re ae Sete’, Trust, 


Wanklyn v. Streatfield, [1916] 1 Ch. 
Settimt., Norrish v. Bostock, [1921] 2 Ch. 469. 
546. Post-nuptial settlement of parents 
-——Though for value as between parents.|—GREEN 
v. Paterson, No. 763, ante. 

1547. Covenant to surrender by way of voluntary 
settlement—With covenant for further assurance 
at expense of settled property—Executor allowed 
expenses—Except fine on subsequent admission of 
trustee.|—-Testatrix, being seised accerding to the 
custom of the manor of B. & admitted on the ct. 
roll as tenant in tail of certain copyholds, by an 
indenture of settlement inrolled under the Fines 
& Recoveries Act, 1833 (c. 74), which operated as a 
disentailing deed, in consideration of natural love 
& affection covenanted to surrender the copyholds 
to a trustee, in trust for deft. for life, with re- 
mainders over. She also covenanted with the 
trustee for further assurance, ‘‘ at the costs of the 
thereby settled estates & property.” Afterwards 
by her will she bequeathed all her residuary estate, 
after payment of her just debts, to pltf., & made 
deft. her exor. After her death deft., at the 
instance of the trustee, procured himself to bo 
admitted on the ct. roll, & surrendered to the 
trustee, who was thereupon admitted as tenant :— 
Held: (1) deft. was entitled to be allowed all 
expenses properly incurred in the surrender, & 
in the execution & registration of the deed of 
surrender; (2) he was not entitled to anything in 
respect of the fine payable to the lord upon the 
admission of the tenant, & which was necessary 
in order to effectuate the disentail—CLARKE v. 
TwyForD, Re Pirkins’s Estate (1859), 33 
L. T.O.8.178; 5 Jur. N.S. 564; 7 W. R. 538. 








Sect. 2.-IN CONSIDERATION OF MARRIAGE. 

1548. Surrender to son after son’s treaty of 
marriage—Statement by father to wife’s friends 
that copyhold settled—Surrender not voluntary 
or fraudulent.]—-A. surrendered the reversion 
in fee of copyhold lands to his son to lessen the fine 
he must have paid in case it had come to him by 
descent, after the son’s treaty of marriage. He told 
the wife’s friends that this a tbe was so settled, 
in consideration of which & of some leasehold 
lands a marriage was had, & £2,000 portion paid :— 
Held: this surrender of the copyhold was not 
voluntary or fraudulent.—KiIrk v. CLARK (1708), 
Prec. Ch. 275; 2 Eq. Cas. Abr. 479, pl. 8; 24 
FE. R. 183, L. C. 
Annotation :—Consd. Brown v. Carter (1801), 5 Ves. 862, 

1549. Enforcement of covenant to surrender— 
In consideration of marriage—-Not in favour of 


mortgagee without surrender—As against subse- 
uent purchaser by surrender from covenantor.|— 
trast moneys were invested in lands belonging 
to W., partly copyhold & partly freehold & settled 
in a marriage settlement, the copyhold being 
limited & settled, apart from the freehold, to the 
use of the issue of the marriage & afterwards in 
fee to the son R., with a covenant from W. to 
surrender the copyhold. The son, on the death 
of the wife, mortgaged both lands, without a 
surrender, to O. for valuable consideration. The 
son died & the lands descended to E., the sister, 
as heir-at-law. The mtgees. foreclosed E. by 
decree & entered into possession. HE. released 
& confirmed the estate in fee. W., the father, 
surrendered the copyhold, having been out of 
possession for 13 years, to P. for valuable con- 
sideration. O. was admitted & brought an eject- 
ment. The mtgees. asked to be relieved :—Held : 
the mtgee. could not be relieved, the ct. not being 
able to supply the defect of surrender as against a 
person who had come with the title upon surrender. 
—OxwiTH v. PLUMMER (1708), Gilb. Ch. 13; 
2 Vern. 636; Bac. Abr. tit Mortgage E. 3; 25 
E. R. 10, L. €. 
Annotations omar. Bamhart v. Greoenshiclds (1853), 

9 Moo. Pb. C. C. 18. Refd. Holmes v. Powell (1856), 8 

De G. M. & G. 572. 

1550. ——- ——— Not enforced in favour of 
collaterals—As against son admitted in fee & 
covenanting to settle on marriage.|—-There was a 
covenant in a marriage settlement that the settlor 
would surrender certain copyholds which were inter- 
mixed with his freeholds, to be settled upon the issue 
of the marriage, with limitations to collateral 
branches of the family; his cldest son, upon his 
marriage, covenanted to suffer a recovery of the free- 
hold, which was done, & to settle the copyhold, to 
which he was admitted in fee. <A bill was brought 
by a nephew of the first settlor, on failure of issue 
of that marriage, for specific performance of the 
covenant to surrender in favour of collaterals :— 
Held: though the consideration of marriage 
extended to collaterals, yet the son by the covenants 
on his marriage & by his admission in fee had 
taken the copyholds discharged of the speciiic 
limitations.—HALE v. LAMB (1764), 2 Hden, 292 ; 
28 E. R. 910. 

1551. Proposed surrenderee must be 
party.]|—CorE v. Parry (1821), 2 Jac. & W. 538 ; 
37 BE. R. 733. 

1552. ——— ——— Settlement on second marriage 
in favour of children of first marriage—Children 
of first marriage can enforce.|—By a settlement 
made upon her second marriage a widow covenanted 
to surrender copyholds to be held upon trust for 
her separate use for life, & after her death upon 
trust for the children & grandchildren of her 
former marriage, but the copyholds were never 
surrendered. She outlived her husband & by her 
will she devised the copyholds in a manner incon- 
sistent with the limitations in the settlement :— 
Held: the children & grandchildren of the former 
marriage were not volunteers under the settle- 
ment, & the ct. would enforce in their favour the 
covenant to surrender.—GaLE v. GALE (1877), 
6 Ch. D. 144; 46 L. J. Ch. 809; 36 L. T. 600; 
25 W. R. 772. 


Annotations :—Refd. Gandy v. Gandy (1885), 30 Oh. D. 57; 
Tucker v. Bennett (1887). 38 Ch. D. 1; A.-G. vw Jacobs 
Smith, [1895] 2 Q. B. 341. Mentd. Re Cameron & Wells 
aah. 7 Ch. D. 32; Mered v. Meredyth, (1895) P. 92; 

ussell ». Russell (1897), 13 T. L. R. 516. 








Part XVIII.—Mopr or TRANsMiIssion oF CopyHOLDS INTER VIVOS. 


1558. Effect of covenant to surrender—Legal 
tenant in tail under covenant taking as HNeiress— 
No equity to settlement.|—Copyhold property 
descended in fee upon a married woman, subject 
to a covenant entered into by a former owner 
upon his marriage to surrender it to certain uses, 
under which, had the surrender been made, the 
married woman would have been legal tenant in 
tail :—Held: she had no equity to a settlement out 
of property so circumstanced.—Re CuMMING, Ex . 
TURNER (1860), 2 De G. F. & J. 376; 30 L. J. Ch. 
29; 3L. T. 391; 6 Jur. N.S. 1129; 9 W.R. 213; 
45 E. R. 666, L. JJ. 

1554. To same uses as declared of freeholds 
—General power of appointment of freeholds— 
Remainder in default to issue—Power of appoint- 
ment of copyholds not restricted to issue.|——By a 
marriage settlement, reciting only the intended 
marriage, & that it had been agreed that the lady’s 
property should be settled & assured to the uses 
after mentioned, freeholds were conveyed to the 
use of the wife for life, remainder to the husband 
for life, remainder to such uses & upon such trusts 
as the wife should appoint, & in default of appoint- 
ment to uses in favour of the issue of the marriage. 
The wife covenanted to surrender her copyholds 
‘‘to the uses hereinbefore expressed ’’ concerning 
the freeholds. An appointee under the power was 
admitted to the copyholds, & obtained an enfran- 
chisement to himself :—Held: (1) the power of 
appointment was gencral, & could not be restricted 
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to a power to appoint to issue; (2) the covenant to 
surrender the copyholds to the same uses as the free- 
holds made the copyholds subject in equity to the 
same power of appointment as the freeholds, though 
powers were not expressly referred to in the 
covenant; (3) the concurrence of the customary 
heir of the settlor [in a sale by the appointee] was 
@ question of conveyance, & not of title, for the 
heir clearly had no beneficial interest.—MINTON v. 
Kirwoop (1868), 3 Ch. App. 614; 37 L. J. Ch. 606; 
18 Il. T. 781; 16 W. R. 991, L. JJ. 


Annotation :—As to (2) Consd. H ; : 
L. Re 11 fq. 322. (2) casman v. Pearse (1871) 


1555. ——— ——— Freeholds subject to power of 


appointment—-Copyholds subject to same power.]— 
MINTON v. KiRwoop, No. 1554, ante. 


1556. Settlement of equitable estate with covenant 
for further assurance—Settlor admitted—Sale by 
settlor—Trustees can recover purchase-money 
against settlor’s estate.|—A. assigned to the 
trustees of his marriage settlement an cquitable 
interest in certain copyholds with a covenant for 
further assurance. A. afterwards got himself 
admitted, & sold the copyholds, & received the 
purchase-monies, & applied them to his own 
use :—Held: the trustees were entitled under the 
covenant to prove against his estate as for a 
specialty debt.—Re Dickson, BLACKBURN v. 
Dickson (1871), L. R. 12 Hq. 154; 40 L. J. Ch. 
707; 25 L. T. 118. 


Part XVII——Devolution on Bankruptcy. 


See Bankruptcy Act, 1914 (c. 59), s. 48 (4). 


1557. Copyholds subject to bankruptcy statute os | 


ORISP v. PRATT (1639), Cro. Car. 549; 79 KE. 

1072. 

Annotations :-—-Folld. Lilly v. Osborn (1734), 3 P. Wms. 298. 
Consd. Glaister v. Hewer (1802), 8 Ves. 195. Apld. Doe 
d. Spencer v, Clark (1822), 5 B. & Ald. 458. Mentd. 
Tucker v. Cosh (1651), Sty. 288; Scroope v. Scroope 
(1663), 1 Cas. in Ch. 27; Nowton v. Trigg (1689), 3 Mod. 
Hep 328; Banks v. Farquharson (1752), 2 Hov. Supp. 


1558. Estate vests in assignees—Without entry 
on court “Age ear ge d. SMITH v. GLENFIELD 
(1835), 1 Bing. N. C. 729; 131 E. R. 1298; sub 
nom. DoE d. BRENAN v. GLENFIELD, 1 Hodg. 78 ; 
1 Scott, 609; 4.1L. J.C. P. 234. 

1559. ---—- -—— Title not postponed to mortgagee 
from bankrupt by delay.|—1 Geo. 4, c. 119, s. 7, 
provided that, in case an insolvent should be 
entitled to any copyhold or customary estate, the 
assignment to or certified copy of the appointment 
of the assignee should be entered on the ct. rolls 
of the manor, & the assignee should with all 
convenient speed make sale of all the estate & 
effects of the insolvent. The assignees of an 


insolvent debtor omitted to sell or take possession 
of his copyhold estate, or to cause an entry of the 
assignment or copy of the appointment of the 
assignee to be made on the ct. rolls, or to possess 
themselves of the copies of ct. roll, for a period of 
nineteen years after the insolvency, whereby the 
insolvent was enabled to retain the property, hold 
himself out as the owner, & mortgage it for value 
to a person who had no actual knowledge of the 
insolvency :—Held: (1) this did not constitute 
an equitable ground for giving the mtgee. a charge 
in priority to the title of the assignee; (2) the 
provisions of 1 Geo. 4, c. 119, s. 7, were not man- 
datory but directory only.—CoLE v. CoLEs (1848), 
Saws 517; 67 HK. R. 1269; 12 L. T. O. S. 237, 

See, also, BANKRUPTCY & INSOLVENCY, Vol. V., 
pp. 689, 1007, Nos. 6093, 8209. 

1560. Sale by trustees—-Defeats bankrupt’s wife’s 
freebench—Though bankrupt die before purchaser 
admitted.]—-PARKER v. BLEEKE, No. 947, ante. 

See, also, BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 967, Nos. 7915, 7917. 


Part XVIIIl—Mode of Transmission of Copyholds inter vivos. 


Smct. 1.—WHETHER BY DEED OR BY 
SURRENDER AND ADMITTANCE. 

1561. By surrender—Purported assignment other- 
wise vold——Unless to lord.|—-A copyholder may not 
convey his copyhold to a stranger without sur- 
render & admittance; yet he may grant his 
estate to the lord of the manor out of the ct. by 
bargain & sale, for the custom is not between the 
lord. & his tenants, but between themselves only 
(HospErt, 0.J.). The admittance of the lord, viz. 


the lessee of the manor amounts to a grant to 
him, who had a title, but it is otherwise, if it is 
to him who was in by wrong, as by disseisin 
(Wincu, J.).—Hasset v. HANsoNn (1623), Win. 
66; 124 EH. R. 57. 

1562. —— Though for valuable considera- 
tion.]—S. assigned to D. & surrendered the copy. 
hold, & D. assigned the two acres of freeho d 
to the pltf., & (inter alia), the copyhold in the 
tenure of J. These assignments were on valuable 
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Sect. 1.—Whether by deed or by surrender and 
admitiance. Sect. 2: Sub-secl. 1, A. (a), (d) t., 
ti. & tit. & (c).] 

consideration :—Held: the copyhold could not pass 

but by surrender only, & not by conveyance.— 

Kniout v. Cooke (1680), 2 Cas. in Ch. 43; 22 

E. R. 838, L. C. 


15638, ———- ———- Common recovery.]—OLIVER 
v. TAYLOR, No. 575, ante. 
1564. —- ——— Lease & release—Relessee 


cannot bring ejectment against widow of relessor.]— 
Dox d. NorRTH v. WEBBER, No. 2001, post. 

1565. —— Though by assignee in bank- 
ruptey.|—Druny v. MAN (1746),/1 Atk. 95; 26 


E. R. 62, L. C. 
Annotations ——Apld. Re Harvey, Er-p. Holland (1819), 
4 jisdd. 483. Reid. Bristow v. Booth (1869), L. R. 5 C. P. 





1566. ———_ ——— Though in form authorised by 
particular statute—Heir ordered to be admitted & 
to hold as trustee.]|—An Act of Parliament, incor- 
porated certain persons as a co. for the purpose of 
making a canal, & gave them powers to purchase 
& hold lands for the purposes of the Act; it 
authorised persons to contract for, sell, & convey 
their lands, gave a form of conveyance of all the 
estate, right, title, & interest of the person con- 
veying, & enacted that all such contracts, agree- 
ments, sales, conveyances, & assurances should 
be valid to all intents, etc. S. was a tenant of 
copyhold land, a portion of which was wanted for 
the purposes of the canal; he sold it to the co., 
& executed a conveyance according to the form 
given by the Act. The land was then applied to 
the purposes of the canal. On the death of S. 
the lord made a proclamation for the heir of S. to 
come in & be admitted as a tenant on the rolls of 
the manor. No one appeared to claim admittance, 
& the lord seized the land quousque. He after- 
wards brought ejectment against the canal pro- 
prietors, & obtained judgment against them on the 
ground that the conveyance under the Canal Act 
had only vested in them an equitable estate in 
the copyhold land. He then interfered to stop 
the course of the navigation. The canal pro- 
prietors filed a bill against him, praying that the 
customary heir of S. or such other person as pltfs. 
might appoint, might be admitted to the copyhold 
premises, pltfs. undertaking to pay a fine & fees 
upon such admission; & further praying for a 

rpetual injunction & general relief. The Vice- 
Chancellor made a decree directing that the 
customary heir of S. who had been made a party 
to the suit should be admitted tenant to the 
copyhold premises in question, & when admitted 
should hold the same as trustee for pltfs. in the 
suit, & the amount of the fine was referred to the 
master, & an injunction was granted as prayed : 

Held: (1) the decree of the Vice-Chancellor was 
right ; (2) the lord having seized ,»& having 
recovered at law, could not be allowed to contend 
that the legal estate of S. had passed to the Canal 
Co. & that his customary heir was a stranger. 

Copyholds Act, 1722 (c. 29), and Infants Pro- 
perty Act, 1830 (c. 65), provide, that, in default of 
an infant heir appearing by his guardian or 
attorney to be admitted, the lord of a manor may, 
after three proclamations, appoint an attorney 
for the infant, and admit him by such attorney ; 
that he may then proceed to fix the fine; &, if it 
be not paid, may seize & hold the land until he 
has paid himself the fine & expenses; &, after 
ne thereof, give up the land to the heir :— 

eld: those statutes applied to cases of seizure 


quousque.—Dimes v. GRAND JUNCTION CANAL 


CopyYHOLDs. 


Propriprors) (1852), 8 H. L. Cas. 794; 19 
. FO. 8.817; 17 Jur. 78; 10 B. R. 315, H. 1. ; 
affg. 8S. O. sub nom. GRAND JUNCTION CANAL Co. v. 
Dimes (1846), 16 Sim. 402. 

Annotations :—Mentd. Doe d. Patrick v. Beaufort (1851), 
¢§ Exch. 498; Bright v. Hutton, Hutton v. Bright (1852), 
L. Cas. 341; Hawkins v. Gathercole (1852), 16 Jur. 
wi JJ. (1852), 17 J. P. 673 nm 
lL. Cas. 1; Bancks v. Ollerton 
rv. G. W. Ry. (1854), 5 
J tRESS) 19 J. P. Jo. 755; 

ur. N. S ; R 8 


e ry e v. tor’ 
Ellis ». Hopper (1858), 3 H. & N. 
858), 1 Git. oe Lancaster & 


87; Wildes v. Russell (1866), 
8. & L. Ry. (1867), 36 L. J. Q. 


v. eo ° 

ae (1870), L. R, . B. 1; To d Vv. 
Robinson (1884), 14 Q. B. D. 739; BR. v. Farrant 41887) 
2 . B. D. 58; Leeson v. General Council of edical 
Education & aero (i 889), 43 Ch. D. 3866; Lowther 
: yet [1891] 3 Ch. 443; Allinson v. General Medi 
Council (1894), 42 W. R. 289; eee of London Electric 
Lighting Co. v. London Corpn. (1900), 82 L. T. 531; 
R. v. Simpson, [1914] 1 K. B. 66; Transvaal Lands Co. 
vw. New Belgium (Transvaal) Land & Development Co., 
[1914] 2 Oh. 488; Haynes v. Davis, [1915] 1 K. B. 332. 
See, also, Sect. 3, post. 


. P, 72 3 e 
171; Phillips v, 


Sect. 2.—BY SURRENDER AND ADMITTANCE. 
SuB-sEcrT. 1.—SuURRENDER. 
A. Who may Surrender. 
(a) Whether Possession Essential or Sufficient. 


1567. Persons out of possession—Remainderman 
expectant on life estate—-May surrender—-Unless 
custom to the contrary.|—BuTLER & LIGHTFOOT’S 
CaAsE, No. 880, ante. 

See, also, No. 881, ante. 

1568. Tenant — Cannot surrender.] — A 
special verdict was found, that a copyholder of 
the King’s was put out of possession & during 
this ouster, the copyholder made a surrender to 
S. who was lessor of pltf.:—Held: nothing did 
pass by this surrender, because the tenant was out 
of possession at the time of the surrender, yet there 
could be no disseisin, because the freehold was in 
the King, who could not be disseised; & then by 
the entry of the lessor, who had made the sur- 
render, his estate was regained.—NALSON v. 
REMINGTON (1631), Clay, 1, N. P. 

1569. ——— Devisee of contingent remainder — 
Cannot surrender.|—Devisees of contingent re- 
mainders in a copyhold, not being in the seisin, 
cannot make a surrender of their interest; nor 
will such a surrender operate by estoppel against 
the parties or their heirs.—Donb d. BLACKSELL v. 
TOMKINS (1809), 11 Hast, 185; 103 E. R. 975. 


Annotations :—Consd. Randficld v. Randfield (1860), 1 
Drew. & Sm. 310. Refd. Doe d. Bavorstock v. Holfe 
M538), 8 Ad. & El. 650; Rider v. Wood (1855), 1 K. & J. 





1570. Persons in  possession—Reversioner ot! 
remainderman—As disseisor of life tenant—-Canno(l 
steels FER a copyholder in reversion enter 
upon the tenant for life, he is a disseisor & a sur: 
render by him is void. If a copyholder for life 
suffer a recovery in the ct. baron as tenant of the 
fee, yet this is no forfeiture of the estate. If a 
copyholder for life commit forfeiture, the lord & 
not he in remainder shall take advantage of it.— 
KEmN v. Kirpy (1675), 1 Mod. Rep. 199; 8€ 
E: R. 827; sub nom. KREN v. Kinsy, 2 Mod. Rep 
32; sub nom. KerRBy’s (ALIA8 Krirk’s) (Asp, |] 
sig B. 192; sub nom. Binp v. KmxKByY 


Annotation :—Retd. D ; 
B. & Ad, 736, oe d. Bover v, Trueman (1831), | 


Part XVIII.—-Mopr or TRANSMISSION or CopYyHOLDS INTER VIVOS. 


(o) Persons under Disability. 
i, Married Women. : 

1571. Not out of court.}—A surrender of copy- 
holds by a married woman cannot taken out 
of ct., because she must be secretly examined by 
ares es v. Ertu (1596), Toth. 46; 21 

1572. ——— Unless by custom—To two tenants of 
manor.|—(1) Copyholds cannot be entailed except 
by special custom. 

(2) The surrender of a copyhold estate tail is a 
discontinuance of the estate. 

(3) It is a good custom, that a feme covert copy- 
holder may surrender to two tenants of the manor 
out of ct. 

(4) The surrender of a copyhold to the steward 
to the use of the steward himself is good. 

(5) Qu. : If the lessee of a copyholder can main- 
tain an ejectment.—Erisy v. Rives (1599), Cro. 
Hilts. 17; 78 B. R. 951. 


nnotation -—~As to (3 Sansa: 
peteiion fe © ) Red. Compton 0. Collinson (1790), 


1573. By husband & wife together—When wife 
separately examined—To disseisor in possession— 
Binds her without custom.]—The surrender in ct. 
of a@ copyhold by husband & wife, to a tenant in 
possession by a wrongful title, she being examined 

y the steward, binds the wife, although there is 
no custom to support it.—STonE v. Extron (1679), 
2 Show. 82; 89 E. R. 808. 

1574. By wife alone—Without consent of hus- 
band——Custom to permit—Bad.|—STEVENs d. 
WIsk v. TYRELL (1753), 2 Wils. 1; 95 BE. R. 653. 
so Vagal :—Oonsd. Compton v, Collinson (1790), 1 Hy. Bl. 


1575. Custom requiring husband’s consent 
—Presence of husband at court—lInsufficient proof 
of consent.|—-Dor d. SHELTON v. SHELTON, No. 


1589, ' eae 

1576. Wife living apart from husband under 
articles of separation.|—Where a married woman 
lives apart from her husband under articles of 
separation, by which he covenants that she shall 
enjoy to her own use all such estates, both real & 
personal, as shall come to her during the coverture 
& that he will join in the necessary conveyances 
to limit them to such uses as she shall appoint; & 
copyhold lands having afterwards descended to 
her, the husband again covenants in the same 
manner as before & that he will join in surrender- 
ing such estates to such uses as she shall appoint : 
—Held: the wife might surrender the copyhold 
lands without the husband joining & without a 
special custom for that purpose.—COMPTON v. 
CotLInson (1790), 1 Hy. Bl. 334-; 126 E. R. 197. 
Annotations :-—Mentd. Board rv, Webb (1800), 2 Bos. & P. 

93; Murray v. Barleo (1834), 3 My. & K. 209. 

1577. Wife deserted by husband—Court 
may authorise.|——Under Fines & Recoveries Act, 
1833 (c. 74), ss. 77, 91, the Ct. of Common Pleas 
authorised a feme covert to convey her copyhold 
property, her husband having resided abroad for 
more than twenty years with another woman.— 
Ex p. SHIRLBY (1839), 5 Bing. N. C, 226; 7 Dowl. 
268; 1 Arn. 484; 7 Scott, 174; 3 Jur. 125; 132 
KE. R. 1091. 

1578. ——~ After separate examination—By 
steward— Or two tenants by custom./—A /feme 
covert, who surrenders copyhold lands, ought 
prevoudly to be examined separately from her 

usband, by the steward of the manor. But by 
special custom she may be separately examined 
before two customary tenants.—DRIVER d. BERRY 
v. THOMPSON (1811), 4 Taunt. 204; 128 E. R. 342. 

1579, ——— ———- ——— Consent of husband proved 
by his admittance.]—A feme covert, entitled to a 
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copyhold, surrendered it after secret examination 
by the steward, to the use of her husbahd, with 
his assent, testified by his immediate admittance : 
—Held: this surrender was valid.—ScaMoNn v. 
Maw (1826), 3 Bing. 378; 11 Moore, C. P. 243; 
4L.J.0.8.C. P. 97; 180 E. R. 558. 

Annotation :-—Refd. Wood v. Lambirth (1841), 1 Ph. 8. 


ii, Infants. 

1580. By infant—Remainderman—Does not bind 
heir.|—Surrender by copyholder for life & 
an infant in remainder, does not bar the entry 
of the heir to him in remainder.—KNIGNT v. 
FortTIraAN (1588), Cro. Eliz. 90; 78 E. R. 349; 
nom. KNIGHT & FOoOTMAN’s Cask, 1 Leon. 95. 
1581. Voidable on majority.|—If an infant 
surrenders copyhold land to the use of a stranger, 
& the stranger is admitted, the infant when he 
comes of age can enter, as there is no bar or dis- 
continuance.—GOOLEs v. GRANE (1593), Moore, 

K. B. 597 ;' 72 E. R. 782. 





1582, ——- rae vg ae rg v. CARPENTER 
(1611), Toth. 180; 21 E. R. 161. 
1583, ——_— Twelve years old—Valid—-Manor of 


Parrington.|—Lypr v. SomIsTER (1639), Toth. 
109; 21 E.R. 138. 
1584, Five years old—Surrender valid.|— 
ee is v. StRoDE (1687), 2 Rep. Ch. 392; 21 
. R. 696. 





; iii. Lunatics. 
1585. Surrender by lunatic—Void.}|—-THomMPsoNn 
v. LEACH (1698), Carth. 4385; Comb. 438, 468 ; 
1 Com. 45; 1 Eq. Cas. Abr. 278, pl. 3; Holt, K. B. 


857; 3 Mod. Rep. 301; 12 Mod. Rep. 173; 
1 Ld. Raym. 313; 2 Salk. 427, 576, 675; 3 Salk. 
300; 90 E. R. 852; sub nom. LEACH v. THOMSON, 


Show. Parl. Cas. 150, H. L. 

An : . Zouch a. Abbot v. Parsons (1765), 3 
1794. Refd. Atkin v. Berwick (1718), 10 Mod, Rep. 
: Standing v. Bowring (1885), 31 Ch. D. 282; Mallott 

v. Wilson, [1903] 2 Ch. 494; Daily Telegraph Newspaper 

Co. v. McLaughlin, [1904] A. C. 776. Mentd. Burgoyne 

v. Benson (1738), West temp. Hard. 340; Yates v. Boen 

(1738), 2 Stra, 1104; Taylor d. Atkyns v. Horde (1757), 

1 Burr. 60; Townson v. Tickoll (1819), 3 B. & Ald. 31 ; 

Doe d. Chidgey v. Harris (1847), 16 M. & W. 517 ; Siggers 

v. Evans (1855), 5 KH. & B. 367; Xenos v. Wickham (1862), 

13 C. B. N. 8. 381; Peacock v. Eastland (1870), L. KR. 

10 Eq. 17: Muller’s Margarine v. I. R. Comrs. (1899), 69 

L. J. Q. B. 291. 

(c) Attorney. 

1586. Surrenderor in  prison—Surrender by 
attorney bad—Lord must appoint special steward— 
To take surrender in prison.|—A copyholder sur- 
rendered his customary lands to the use of his last 
will, & thereby devised the lands to his youngest 
son & his heirs, & died. The youngest son being 
in prison made a letter of attorney to one to be 
admitted to the land in the lords ct., & also after 
admittance to surrender the same to the use of 
B. & his heirs, to whom he had sold it for the pay- 
ment of his debts :—Held: not a good surrender, 
it not being in person. The lord must appoint 
a special steward to go to the prison & accept @ 
surrender.—-ANON, (1586), 1 Leon. 36; 74 E. R. 34. 

1587. Surrender by attorney— Good.]— Every 
copyholder havi a customary estate of in- 
heritance, ma ‘of common right without any 
particular custom surrender his, lands held by 
copy, in full ct., & as a thing incident by the 
common law, he may do get erOrney Hin er 
attorney ought to pursue the manner 
the surrender in all points, according to the custom, 
as the copyholder himself ought to have done, 
When any one has authority to do an act, he ough 
to do it in his name who gives the authority, & 
he cannot do it in his own name nor as own 


proper act. 
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A. (c), B., C., D. & £.) 


Where two by letter of attorney were con- 
stituted attornies to make a surrender, & they 
first showed their letter of attorney, & then by the 
authority given to them by the said letter of 
attorney surrendered, etc. :—Held : their authority 
was well pursued.—ComBEs’s Case (1613), 9 
Co. Rep. 75a; 77 E. R. 843. 

Annotations »—Consd. Parker v. Kett (1701), 1 Ld. Raym. 


. Refd. Compton v. Collinson (1790), 1 Hy. Bl. 334 ; 
Hunter v. Parker (1840), 7 M. & W. 322. 


1588, Not on sale in court—lIf surrender in 
person possible.|—Upon sales in ct. the vendor 
will be compelled to surrender a copyhold in person, 
if it can be conveniently done.—NOEL v. WESTON 
(1821), 6 Madd. 50; 56 EB. R. 1009. 

See, also, No. 1427, ante. 

gaa to appoint attorney.]—See No. 1413, 
ante. 

1589. Custom to surrender by attorney—Does 
not include surrender by assignees—In bankruptcy. ] 
~—By the custom of a manor, on the surrender of a 
wife, if the husband consents to the surrender, 
such consent shall be expressed in the surrender & 

ission; & without his consent the surrender 
is wholly inoperative; &, by the custom of the 
manor, the husband takes no interest after the 
wife’s decease, as tenant to the curtesy. It would 
seem that such a custom is good, & applies 
generally, whether the husband has an interest 
or not; & that a surrender by the wife, in which 
it did not appear that it was with the husband’s 
consent, would be void. At all events, supposing 
evidence of such consent could be supplied by 
parol testimony that husband was present at the 
ct., yet, upon a case which did not find that there 
was any consent, the ct. would not take upon 
themselves to draw an inference of that fact from 
circumstances stated, although by the case they 
were at liberty to draw any inference which a jury 
might have drawn. By another custom of the 
manor, a surrender may be made by an attorney 
duly appointed ; but, when a surrender is so made, 
it is always mentioned in the surrender that it 
was made by an attorney duly appointed :—Held : 
a surrender purporting to be made by the assignees 
of a party calling themselves assignees duly ap- 
pointed, which made no mention of the bkpcy., 
would not be binding as an act of his attorney, 








not only on account of the custom to state in the | 


surrender the due appointment of such attorney, 
but. for want of all proof of authority from him ; 
the fact of the surrender as to bkpt.’s interests 
might be proved by other evidence, & proof of 
his bkpcy. & the appointment of assignecs. 

By deed, Jan. 26, 1796, reciting, that a sale had 
taken place under a commission against S., the 
premises in question were conveyed to deft.; & 
deft., acting upon that conveyance, on Feb. 9, 
1796, executed a settlement of the property on 
himself. The first deed, which recited the bkpcy., 
was not signed by deft.; the second was :—Held: 
this was no evidence against him of the bkpcy., & 
he could not, by executing the latter, be said to 
have adopted & recognised the facts stated in the 
former deed.— DoE d. SHELTON v. SHELTON (1835), 
3 Ad. & El. 265; 1 Har. & W. 287; 4 Nev. & 
M. K. B. 857; 4L. J. K. B. 167; 111 E. R. 413. 
Annotation :—Distd. Legge v. Boyd (1840), 6 Bing. N. C. 240. 

1590. Proof of authority—Statements on court 
rolis admissible—If original power cannot be 
found.)—A ct. roll stating that a surrender was by 
power of attorney, would be secondary evidence 
of the power of attorney if the power of attorney 
cannot be found after a sufficient search. The 
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steward of a manor proved that where a sur- 
render was by power of attorney, the practice was 
to keep the power of attorney with the ct. rolls. 
The power in question, which was for a surrender 
in 1814, could not be found either with the ct. 
rolls or anywhere in the office in which the ct. 
rolls had been kept ever since 1814, both by the 
present steward & his predecessor, who was 
steward in 1814 :—Held: sufficient to let in 
secondary evidence.—Dok d. COUNSELL v. CAPER- 
TON (1839), 9 C. & P. 112, N. P. 

Revocability of authority.]—Sce AcENcy, Vol. I, 
p. 695, No. 3037. 

Effect of surrender by attorney—In excess of 
powers.|—Scee No. 1622, post. 


B. To whom Surrender may be made. 


1591. Disseisor lord—-Valid on surrender to use 
of another—Invalid to extinguish estate.|—The 
surrender of a copyhold for life to a lord who is a 
disseisor of the manor, ut inde facial voluntatem 
suam, is void, & does not extinguish the copyhold ; 
but a surrender to the use of a stranger, though a 
disseisor, & admittance thereon, is good.—MooR 
v. Pir (1681), 2 Mod. Rep. 287; 1 Vent. 359; 
86 BE. R. 1076; sub nom. More v. Prrr, 1 Freem. 
K. B. 245; sub nom. Pitt v. Moore, 2 Show. 153 ; 
sub nom. PiT v. Moor, Skin. 

See, also, Sect. 2, sub-sect. 2, A., post. 

Steward.|—See Nos. 501, 502, 551, ante. 

1592. Custom to surrender to two copyholders— 
Surrender to heirs of unadmitted copyholder— 
Good.|—-MunIiFras v. BAKER, No. 1039, ante 


C. Validity of Surrender. 


What estates may be created.|—-Sce Part IX., 
ante. 

1593. Surrender in futuro—Void—Reversion on 
death of tenant.|—A copyholder in possession sur- 
rendered the reversion of his land post mortem 
suam to the lord to an use, etc. :—Held: thereby 
nothing passed.—OLAmMe & CLAMPS CASE (1587), 
4 Leon. 8; Cro. Eliz. 29; 74 E. R. 691. 

Annotation :—Refd. Simpson v. Sotherne (1614), 2 Bulst, 272. 

See, also, No. 1601, post. 

1594. -]—S., a copyholder in fee, 
jacens in exlremis, made a surrender of his copy- 
hold habendum to an infant en ventre sa mere & his 
heirs ; & if such infant died before his full age or 
marriage, then to J. his brother & his heirs. The 
infant was born & died within two months: upon 
which J. was admitted, & a woman as heir-general 
to the devisor & to the infant was also admitted 
& entered into the land, against whom J. brought 
an action of trespass :—Held: (1) a surrender 
could not begin at a day to come, no more than 
a livery; (2) the remainder to J. could not be 
good, because it was to commence upon a condition 

recedent, which was never performed: & there- 
ore the surrender into the hands of the lord was 
void ; for the lord did not take but as an instrument 
to convey the same to another ; (3) if a copyholder 
in fee surrendered unto the use of himself & his 
heirs, because the limitation of the use was void 
to him who had it before, the surrender to the 
lord was void.—Simpson’s Case (1616), Godb. 
264; 78 E.R.154; sub nom. SIMPSON v. SOTHERNE, 
2 Bulst. 272; 1 Roll. Rep. 109; sub nom. SyMPsoN 
v. SOTHERN, Cro. Jac. 376. 

Annotations :—As to (2) - Nurse v. Yerworth (1674), 

3 Swan. 608. Generall . Scatterwood v. Kdge (1696), 


] Salk, 229; Fisher v. (1700), 1 P. Wms. 14. Mfentd. 
Bradford v. Woodhouse (1619), Cro. Jac. 620. 


1595. Good—Uses not to take effect till 
death of surrenderor.]—(1) A surrender to the use of 
A. & B. & the longest liver of them, & for want of 
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issue of the body of B. the remainder to O. if Saar 

notwithstanding a clause that it shall not be in 

force till after the death of the surrenderor. 

(2) If a lord has several manors, he may, b 
custom, hold high courts in one of them for a 
the several manors.—SEAGOOD v. HONE (1633), Cro. 
Car. 366 ; W. Jo. 342; 79 EH. R. 920. 

Annotations :— Aas to (1) Consd. Fisher v. W (1701), 1 Ld. 
a hen 622. Refd. Gardner v. Shelden (1671), 2 Keb. 781 . 
Pybus v. Mitford (1674), 3 Keb, 338; Idle v. Cooke (1705), 
2 Ld. Raym. 1144. 

1596. ——- ———.]—-BENTLEY v. DELAMOR, No. 
876, ante. 

1597. Must specify tenements surrendered— 
General surrender bad—Though referring to pre- 
vious specific surrenders.|——The steward of a manor 
is not bound to accept a general surrender of tene- 
ments, without describing particularly what the 
tenements are, although the proposed surrender 
refers to a previous surrender, in which there was 
a description of the tenements. Semble: it is a 
good custom for the steward to prepare all sur- 
renders in a manor for a reasonable fee.—R. v. 
BisHop’s SToKE (LORD OF THE MANOR) (1840), 8 
Dowl. 608; 4 Jur. 630. 

To charitable use.|—See, generally, CHARITIES, 
Vol. VIII., p. 270, No. 352. 

1598. ——— Surrender to third party to use of 
charitable .corporation—Lord must accept.]—A 
surrender to another of a copyhold to the use of 
@ charitable aa calc is not prejudicial to the 
lord & the lord must recogniso it. Semble: a 
surrender to a charitable corporation direct is 
prejudicial & the lord cannot be compelled to 
admit the corpn.— RANsSHAW & RoBoTToMm’s CASE 
(1601), Duke, 140. 

—— Enrolment.]—See CHARITIES, Vol. VIII., 
pp. 280, 281, Nos. 534, 543. 

1599. Surrender to use of steward—Good.|— 
ErisH v. Rives, No. 1572, ante. 

1600. Surrender to use of child en ventre sa mtre 
—Bad—Unless by way of remainder.]|—Srmpson’s 
Cask, No. 1594, ante. 


1601. Surrender of unsevered reversion—Bad.|— | 


A woman copyholder in fee came to a manorial 
ct. & offered to surrender to J. S. & his heirs, but 
desired to retain an estate for her life. The 
steward made an entry that she surrendered the 
reversion of her copyhold to J. S. after her death. 

Held; this was a bad grant, for there was no 
such reversion.—DREWELL’s CASE (prior to 1649), 
cited in Litt. 18; 124 HE. R. 115. 
Annotation :—Refd. Selbye v. Becke (1649), Litt. 17. 

See, also, No. 1593, ante. 

1602. Time for presentment—After death of 
surrenderor—Good.|—BUNTING v. LEPINGWELL, 
No. 1610, post. ; 

1608. At next court—Or within year—Or 
at next court after—Good by evens ary special 
custom, that the surrender of a copyhold shall be 
presented at the next ct. or within a year, or at the 
next ct. after the year, is a good custom.—PARMAN 





ee (1598), Cro. Eliz. 669; 78 E. R. 
1604. —— Surrender to use of will—At next 


court after death of surrenderor—Good by custom.| 
—The presentment of a surrender to the use of a 
will, at the next ct. after the death of the sur- 
renderor, though it be not the next after the sur- 
render made, is good, without a special custom.— 
STINT v. BLOUNT (1705), Com. Dig. 178, F. 10. 


D. Duty of Lord to accept. 
1605. Surrender subject to uses—To be declared 
—Lord must accept—If uses not illegal.]—R. v. 
J e— VOL. x1II,. 
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Ey (DEAN & OHAPTER) (1839), 22 L. J. Cc. P. 
232, n.3 17 Jur. 699, n. 


Annotation :-—Dpbtd. Flack v. Do College, Cambri 
(1853), 13 C. B. 945. wning ege, Cambridge 


1606. ———- ——— Lord not bound to accept— 
Apart from custom.|—In the absence of any 
special custom to that effect, the lord cannot be 
compelled to take a surrender by deed burthened 
with trusts. A surrender, therefore, to such uses 
as A., his exors., administrators, or assigns, at 
any time, or from time to time during the lives 
of the surrenderor & A., or the life of the survivor 
of them, or within twenty-one years from the da 
of the decease inclusively of such survivor, shall 
by any writing or writings under his or their hand 
or hands appoint, &, in default of & until such 
appointment, to the use of A., his heirs & assigns 
for ever, according to the custom of the said 
manor, etc.,—is not, without some special cus- 
tom in the manor to warrant it, such a surrender 
as the lord is bound to accept.—-FLacK v. DOWNING 
CoLLEGE (MAsT=R, ETC.) (1853), 138 C. B. 045; 
22 L. J. C. P. 229; 21 L. T. O. S. 335; 17 Jur. 
oane 1 W. R. 453; 10. L. R. 692; 138 E.R. 
aa areas We :—Refd. Eddleston v. Collins (1853), 3 De G. M. 


1607. Enforceable by mandamus — Conditional 
surrender.|—Re CAWLEY (LORD OF THE MANOR) 
(1846), 6 L. T. O. S. 371. 


E.. Construction of Surrender. 


See, generally, DEEDS & OTHER INSTRUMENTS ; 
MISTAKE. 

1608. Surrender to use—Omitting words of in- 
heritance—Construed as fee simple.|—B. father 
to pltf.’s wife surrendered certain copyhold lands, 
parcel of the manor of F. in the county of S. to 
R. P. & A. his wife (A. being sole daughter & heir 
to B.) without any words to carry an estate of 
inheritance :—Held ; because it was meant by B. 
to pass a fee simple, & many other copyholds as 
well in the manor as manors adjoined were passed 
in like words, pltf. had a fee simple.—PARKE v. 
PEAKE (1577), Ch. Cas. in Ch. 116; 21 E. R. 71. 

16 Lord may grant in fee—By 
custom.|—If a surrender be made to the use of 
another without expressing what estate he shall 
have; a custom that the lord may grant it in fee 
to him to whose use the surrender is made, is a 
good custom ; but it must be pleaded that he had 
used to do it.— BROWN v. Foster (1595), Cro. Eliz. 
392; 78 E. R. 638. 

Construed as estate for life.|- 
B. contracted himself to A., & afterwards A. was 
married to T., & cohabited with him. B. sued A. 
in the ct. of Audience, & proved the contract; & 
sentence was pronounced that she should marry 
B. & cohabit with him, which she did, & they had 
issue C.; & then B. died. KR. B., the father of B., 
surrendered out of ct. by the hands of tenants, to 
the use of his wife, M., & R. his youngest son, & 
died, after whose death the surrender was pre- 
sented according to the custom, & the lord granted 
admittance to M. & R., & the heirs of R.; M. died 
& R. surrendered to the use of E. his wife & diad - 
& O. entered as heir at law of R. B. :—Held: (1) 
though T. was not party to the suit, yet the 
sentence against the wife only being but declara- 
tory was good, & bound the husband de facto. 
As the cognisance of the right of egg Os belongs 
to the Ecclesiastical ct., the courts of law ought 
to give credit to their prety so that O., 
the issue of B., was legitimate; (2), the limitation 
of the use being general, the surrenderees too 
K 
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but an estate for life, for copyhold estates are 
regulated by the rules of law, unless there be a 
special custom to the con , a8 that sibi et suis, 
or sibi ef assignatis, etc., should create a fee; 
8) though the lord granted admittance to M. & R., 

the heirs of R., yet it enured to them only for 
their lives; the reversion to the surrenderor for 
the lord was but an instrument, & they were in 
by him who made the surrender; (4) though 
R. B. died before the surrender was presented in 
ot., yet presentment being afterwards made accord- 
ing to the custom; it was good; secus had it 
not been according to the custom. So if the person 
by whose hands the surrender was made died yet 
it might be presented on good proof; & if. the 
surrenderee died before admittance, yet his heirs 
should be admitted.—BUNTING v. INGWELL 

1585), 4 Co. Rep. 29a; 76 BE. R. 950; sub nom. 

untTinGs CasB, Moore, K. B. 169. 

Annotations :—As to (1) Folld. Caudrey’s Case (1591), & 
A Rep. 1a; Kenn’s Case (1607), 7 Co. Rep. 42 b. 

oon aes eee “(oot ALETS). , reer Dalrpiepie a 

SG COM Re aa aS cat cocce 

(1662), O. Bridg. 229 ; Grove v. Elliott (1670), 2 Vont. 41; 

Oombe v. Edwards (1878), 42 J. P. 820, da to (2) Retd. 

Fisher v. Wigg (168 zi 1 Ld. Raym. 622. 

Westwick v. yer 1591), 4 Co. Rep. 28 

Consd. Frosel v. Welsh (1616), Cro. Jac. 403. 

Priestley v. Calloway (1827), 5 L. J. O. 8. K. 

Doe d. Winder v. Lawes (1837), 7 Ad. & El. 195. 

See, also, Nos. 1728, 1724, 1784, post. 

1611. Of will—Devise to one for ever— 
Lord may grant {n fee simple.]—A copyholder sur- 
rendered unto the use of a stranger for ever; & 
the lord admitted the surrenderee to have & to 
hold to him & his heirs :—Held: if it were upon 
@ devise, that such a one should have the copyhold 
in fee; & ards @ surrender was made unto 
the lord to grant the copyhold according to the 
will; & he granted it in fee to him & his heirs, that 
the grant was good.—ALLEN & PATSHALL’S CASE 
(1687), Godb. 187; 78 E. R. 88. 

1612. Construed as will—*“ = beet to be solar test 
—The surrender of a copyhold must be construe 
as a will. The words ‘equally to be divided 
between them ”’ will make a limitation by way of 
use which would otherwise have passed a joint 
estate, pass an estate in common.—FISHER v. 
Wiea (1700), 1 Ld. Raym. 622; 1 Com. 92; 
Holt, K. B. 369; 12 Mod. Rep. 296; 1 Salk. 391; 
8 Salk. 206; 1P. Wms. 14; 91 E. R. 1316. 
Annotations :—Refd. Rigden v. Vallier (1751), 3 Atk. 731; 
Goodtitle d. Hord v. Stokes (1753), Say. ; Denn d. 
Gaskin v. Gaskin (1777), 2 Cowp. 657 ; Mo v. Morgan 
(1879), L. R. 10 Eq. 99; Goddard v. Le (190), 01 

. T. 628. . Attree v. Soutt (1805), 6 Kast, 476 ; 
Garland v. Jekyll (1824), 2 Bing. 278. 
1618. ‘*Or’’ construed as ‘‘ and ’’—To 
effectuate intention of parties.|—-In order to 
effectuate the intention of the parties, the ct. will 
construe the word ‘‘ or” to mean ‘‘and’’ as well 
in a surrender of copyhold premises as in a will.— 
WriaHt d. BURRILL v. Kemp (1789), 3 Term Rep. 
470; 100 B. R. 682. 


dnnotations —Distd. Doe 
Dow. & Ry. K. B. 773 








d. Nepean v. Goddard (1823), 2 
.. Consd. Eno v. Eno (1847), 6 
Hare, ji. Refd. Doe d. Clift ». Birkhead (1849), 4 


1614. Construed by common law rules—As con- 
ve rsp ay ter estates are subject to the 
es of law & will not pass by such words in a 
conveyance as are improper to pass other estates 
unless there be a custom for it.—FusHer v. 
NIcHOLLS (1700), Holt, K. B. 168; 8 Salk. 99; 


90 E. R. 988 
-.]—A limitation of uses in a 


| 
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copyhold surrender must be construed by the 
same rules as if it were a limitation in any other 
conveyance at common law.—IDLE v. OoKH (1705), 
Holt, K. B. 164; 11 Mod. Rep. 57; 2 Ld. Sah en 
1144; 2 Salk. 620; 1 P. Wms. 70; 90 EB. R. 989. 
Annotations :-—Mentd. Darbison ». Beaumont (17 13), Fortes. 
-Rep. 18; Martin d. Tregonwell v. Strac 1743), 5 
Term Rep. 107 n.; Doe d. Willis ». Martin (1790), 4 
Term Rep. 89; Goodtitle d. Holford v. Nap § (1796), 
1 Bos. & P. 676; Cave v. Holford (1798), 3 Ves. 650; 
Doe d. Littledale v. Smeddle mete) 2B. & Ald. 126; 

Morgan v. Morgan (1870), L. R. 10 Hq. 99; Olivant v. 

Wright (1878), 9 Ch. D. 646. 

1616. —— -|—The surrender of copyhold 
estates must have the same construction with 
feofiments at law, & other conveyances, & not as 
a will; & if the limitations of a copyhold are so 
framed, as by the rules of law they are void, they 
must take their fate, & no intention can make them 

a La v. LOVELL (1743), 3 Atk. 11; 26 

. R. 809. 

Construction of devise.|—See Part XV., Sect. 5, 
ante. 

1617. Parol evidence admissible—-To show mis- 
take in land—Or uses.j|—-Parol proof shall be 
-admitted to explain a surrender of copyhold land, 
to show a mistake either in the land or uses, since 
this is only a matter of fact.—Towrrs v. Moor 
(1689), 2 Vern. 98; 23 E. R. 673. 


Annotation :-—Montd. Goodtitle d. Holford v. Otway (1795), 
2 Hy. Bl. 616. 





F. Effect of Surrender. 
(a) In General. 


1618. Discrepancy between surrender & enrol- 
ment—Enrolment operative—Only within limits of 
surrender.|—B., a tenant of the manor, was bound 
by covenant to convey all his interest before a 
certain day, & before that day he surrendered 
divers parcels to F., steward of the manor. 

At the next ct. this surrender was duly enrolled 
with particulars concluding ‘‘ i the name of all 
the lands, etc., which he had & held of the manor 
on the day of this surrender, etc.,”’ these general 
words not being in the surrender taken by the 
steward :—Held: no more passed than was 
particularly expressed in the surrender.—-WINTER 
v. JERINGHAM (1566), 2 Dyer, 251b; 73 EH. R. 


556. 
Annotation :-—Consd. Doe d. Priestley v. Calloway (1827), 

9 Dow. & Ry. K. B. 518. 

1619.. Surrender by tenant in extremis—To use 
of self for life, remainder over—Surrender stands— 
Though tenant recover.|—In ejectione firmae, where 
customary land descended to the younger son by 
custom, & he entered & leased it to another, who 
took the profits, & was ejected :—Held: he should 
have an ejectiane firmae without any admittance 
of his lessor or presentment that he was heir. 

Lessor at the time of the death of his ancestor 
was only two years old, & after his full age no ct. 
had been held for a long time, & at the first ct. 
held, he prayed to be tted, but the steward 
refused to admit him :—Held: this was a good 
excuse for his negligence. 

If a copyholder surrender in extremis to the uso 
of himself or life, etc., if he shall be well again, the 
surrender shall stand, for he hath reserved an 
estate to himself (WRAY, J.).—RUMNEY & EvES 
Cass (1588), 1 Leon. 100; 74 E. R. 938. 
“Annotations :—Refd. King v. Dilliston (1690), 1 . 31, 
a Mentd. Doe d. Bover v. neuen (1834), ewes ia 

1620. Surrender by husband in fee—No dis- 
continuance of wife’s estate.|—-BULLOCK v. DIBLER, 
No. 778, ante. 

1621. Surrender by heir apparent—In lifetime of 
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tenant—Heir of heir not bound.]—The heir appar: 
ent of a copyholder in fee surrendered in the life- 
time of his ancestor, & survived him :—Held: the 
heir of such surrenderor was not P ceobres by that 
surrender of his ancestor from claiming against the 
surrenderee.—GOODTITLE d. FA AULENEH v. MORSE 
(17898), 8 baie Rep. 865; 100 E. R. 623; sub- 


ween dings, sub nom. MORSE v. FAULKNER 
(14 02), $ Swan, 429. 
. Right d@. Jefferys v. Bucknell (1831), 
“4 B. & Se Aa wee 


1622. Surrender by attorney—In excess of powers 
—Admittance operative only within limits of 
tacit power.|—-Oopyholds were surrendered 

attorney, & the attorney exceeded his power :— 
Hela the admittance was cut down to the limits 

the surrender authorised by the power.— 
Ciaran v. CARTER (1857), 3 K. & J. 617; 27 
L. J. Oh. 74; 30 L. T. O. S. 8349; 4 Jur. N. 8: 63 ; 


9 E. R. 1256. 
Anndakions —Mentd. Bates v. Johnson (1859), sonn: 304; 
rosser te ce 1859), 28 Beav. 68; Young a8), af 
(i86r), 2 3 01; Wilkinson ®. Castle Ts68), 


8 

J. Ch. 46 é. Pilcher v. "Rawlins (1872), 7 Ch. 
Hinckooce v. London Chartered Bank of ‘Acustealin DBs 3) 
L. R. 5 P. C. 92; Heath v. Crealock (1874), ot Le. T. 650; 
Mamtara 6. Stohwasser (1874), _ WwW, he 8 3s Palmer, 
Clarke v. Palmor (1882), 51 J. Ch. 634; nerd iloy v. 
Barnes, [1894] 1 Ch. 25; Vininm: v. Pinckney (1897), 87 
L. J. Ch. 34: Taylor v. London & County Banking Co., 
London & County Banking Co. v. Nixon, [1901] 2 Ch. 


1623. Surrender & admittance—To rentcharge 
issuing out of copyholds—Rentcharge does not pass 
—Evidence of agreement for sale.|—Alienation of 
a rent issuing out of copyholds had been made by 
surrender & admittance :—Held: (1) the rent 
would not pass in this way at law; (2) the sur- 
render & admittance were evidence of an agreement 
for sale, which would be enforced in equity in 
favour of a purchaser.—SPINDLAR v. WILFORD 
(1686), 2 Vern. 16; 23 BE. R. 621, L. C. 

To bar estate tail.|—See Nos. 147, 7418, ante. 

To sever co-ownership.|—Scee Nos. 862, 867, ante. 

Effect of dormant surrender—To support con- 
tingent remainder.|—-See No. 889, anie. 

Construction of surrender.]—See Sect. 2, sub- 
sect. 1, E., ante 

Defective surrender.]—Sce Sect. 2, sub-sect. 1, 
H., post. 

Validity of surrender.|—See Sect. 2, sub-sect. 1. 
C., ante. 


(b) On Estate of Surrenderor. 

1624. Property remains in surrenderor—Until 
admittance of surrenderee.|—Pltf.’s grandfather, 
being a copyholder in fee, surrendered to W. in fee, 
who surrendered to the use of M., his wife in fee. 
M. was admitted but W. was not. The grand- 
father & W. died, & W.’s son was admitted & 
entered upon the land, M. being in possession :— 
Held: a surrender of a copyhold was of no effect 
till the surrenderee was admitted, & if the sur- 
renderee before admittance surrendered to a 
stranger who was admitted it was nothing worth 
to the stranger for the surrenderor had nothing 
so could pass nothing.—WILSON v. WEDDELL 
(1608), Yelv. 144 ; : Brownl. 148; 80 E. R. 97. 
B 
or wv. 


s—Oonsd. Doe d. Tofield v. Tofield (1809), 11 
East, 2 feign 2. Ta anks (1832), 3 B. & Ad. 
664. Gon” werd. W. ainewright »v. El well (1818), ’ Madd. SeaT : 
King v, nee (1833), 1 My. & K. 4 

1625. no aaiee v. 


No. 1788, post. 
1626. Former estate unchanged.}— 
A. being seised of copyhold lands in fee to him & 





SPURIAING, 








his heirs in borough English surrendered into the | v. 
the use of himself & the heirs | 


hands of the lord 
male of his body but there was no admittan 
Held: without admittance on the surrender "A. 
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as before.—-BROWN v. 
B. 165; 11 Mod. Rep. 107 ; 


continued seised in 
Dyzr (1707), Holt, co 


6 Vin, Abr, 88, pl. 19 5 90 E. R. 989. 
meotations go Rete. Hight, a. Taries o, Pasks, (1852) 8 


Doe d. a O8e : SE ®. Sowers (1860), 29 L. J.C. P. 291 

1627. -]—Testator mortgaged his 
copyhold in fee, & surrendered to the mtgee., but 
the latter was not admitted. He then made his 
will, devising the estate, without a surrender to 
the use of his will; & died. The devisee brought 

a bill to redeem, making the heir & party :—Held: 

pitf. had no interest in the copyhold, in practice 

or otherwise. If the mtgee. had not the legal 
estate there was no equity of estate. The legal 
estate remained in the surrenderor till on 
of the surrenderee. As between the devisee & 
the heir, as there was no surrender to the uses of 
the will, the estate did not pass at law, & equity 
would not assist a volunteer against the heir.— 

FLoyp v. ALDRIDGE & WiILLis (1777), cited in 

5 East, 187; 102 E. R. 1021. 

‘Annotations : -—Distd. Wilson v. Dent (1830), 3 Sim. 385. 
Refd. Doe d. Shewen v. Wroot fea 5 East, 132; Waine- 
wright v. Elwell (1816), 1 Madd. 6 

1628. Surrender by ‘way of mortgage.]} 
—On a conditional surrender of copyhold lands, 
by way of mtge., the legal estate remains in the 
mtgor. until the ’ admission of the mtgee., & the 
mtgor. cannot devise the equity of redemption 
even after the surrender made, without a new 
surrender to the use of his will; but the legal 
estate, which on his death descends to his heir-at- 
law, will carry the equ uity of redemption also to 
the heir in soil rs to the mtgee.— DoE d. SHEWEN 
v. Wroot (1804), 5 East, 132; 1 Smith, K. B. 
363 ; 102 E. R. 1019. 


-—Consd. Wainewright v. Elwell (1818), 1 
Mentd. Wilson v. Dent (1830), 3 Sim. 3 


1629. ——— Surrender to use of will et v. 
STUCKLEY, No. 1061, ante. 

See, also, Nos. 1738, 1744, post. 

1680. Death of surrenderor—Before admittance 
of surrenderee—Estate descends to heir.]|—-WILSON 
v. WEDDELL, No. 1624, ante. 

1 -]—Ejectment for lands 
in M.:—Held: (1) a surrender to the use of another 
of a copyhold to two tenants might be presented 
at the next ct. though the two tenants died before 
it was held, but nothing f poset until it was pre- 
sented ; (2) if the surrenderor died before admit- 
tance the estate would descend to his heir not- 
withstanding the lord had accepted rent from the 
cestui use.—FROSEL v. WELSH (1616), Cro. Jac. 
403; J. Bridg. 49; Godb. 268; 1 Roll. Rep. 415; 
79 B. R. 844 ; sub nom. RoswEL v. WELSH, 3 
Bulst. 214. 

eas to (1) Consd. Payne v. pecker (1662), 

QO. Bridg. 1 8; Graham v. Graham (1791), 1 Ves. 272. 

ocl, eg for England »v. rere [1894] 2 Q. B. 


420. w. Dyer (1706), 11 Mod. Rep. 70. 
re ‘to (2) deta ool, Comrs. for England v. Parr, T1894) 


























1682. ——— ——— Surrenderee convicted of felony 
& hanged—Estate descends to heir of surrenderor.] 
—Surrender to one who was convicted of felony & 
hanged before admittance :—Held: (1) the lands 
were not forfeited to the lord, but descended to 
the heir of the surrenderor ; (2) the devisee of a 
copyhold estate had only a title until admittance, 
& such a right could not be forfeited to the lord, 
but would continue in the heirs of the eurrenderor. 
—Rorz d. JEFFEREYS v. Hicks (1754), 2 Wils. 13, 
16; 95 E. R. 659, 661 ; sub nom. d. JEFFERIES 
| ney. "110. 


Co Doe a Tofield v. Tofield 
A) monn. he Elwell (1818), 1 


(1809), il 5 246; 
627. R. v. Mildma 33), 6B. & Ad. 2 
Doe d. Dand v. hompeon (184 roe 3 Q. B. 670. de to 
K 2 
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Reid. Doe d. Tofield v. Tofield (1809), 11 East, 246; Doe d. 
Winder v. Lawes (1837), 7 Ad. & El. 195; Doe d. Dand v. 
Thompson (1849), 18 Q. B. 670. Generally, Mentd. Doe da. 
Bennington v. Hall (1812), 16 East, 208. 


1688. Conviction of surrenderor for felony— 
Before admittance of surrenderee—Estate forfeited 
—Surrenderee loses right to admittance.|—A copy- 
holder in fee surrendered to the use of another by 
wh of mtge., & afterwards, before the admittance 
of the surrenderee, committed & was convicted of 
simple felony. There was a custom in the manor 
that any tenant of customary tenements who 
should commit & be convicted of felony should 
forfeit his tenements to the lord :—Held: the 
surrenderor, before admittance, was atill tenant 
for the purpose of forfeiture, & his estate was 
forfeited to the lord, & the surrenderee not entitled 
to be admitted.—-R. v. St. JoHN MinpDMAY (DAME 
JANE) (1833), 5 B. & Ad. 254; 2 Nev. & M. K. B. 
778; L1O E. R. 786. 

Annotations :-—Reld. R. v. Oundle (1834), 3 Nev. & M. K. B. 
484; R. v. Dullingham (1838), 8 Ad. & El. 858. 

1634. Surrender upon  condition—Surrenderor 
re-entering for condition broken—Reinstated in 
former estate.|—Smmonps v. Lawnp (1591), Cro. 
Eliz. 239; 78 EB. R. 494. 


(c) Estate of Surrenderee before Admittance. 


Death of surrenderee before admittance—Whether 
heir-at-law or customary heir takes.|—See Part 
XII., Sect. 3, ante. 

See, also, No. 1610, anie. 

1685. Passes under devise of copyholds.]|—D. 
agreed for the purchase of certain copyholds which 
were surrendered out of ct. to his use, but before 
admittance he died having other copyholds; & 
having made his will after the contract, he devised 
to pltf., who was then his visible heir, all his 
copyholds. His wife, after his death, was delivered 
of deft.’s wife, who then became heir to the devisor. 
Pitf., admitting that the copyhold contracted for 
did not pass by the will, took a lease of it from the 
heir for twenty years, & agreed to hold it longer 
at a rent, but afterwards, differences arising, pltf. 
sued for the copyhold so contracted for, as passing 
by the devise :—Held: the copyhold would have 
passed by the will to pltf., for the purchaser had 
an equity to recover the lands, & the vendor stood 
seised in trust for him except for the payment of 
rent by pltf. by which he had admitted the title 
to be in deft.—Davies v. BEVERSHAM (1661), 
Freem. Ch. 157; 1 Cas. in Ch. 39; 3 Rep. Ch. 4; 
hae 1127; sub nom. DAIRE v. BEVERSHAM, 


Annotations :—Retfd. Wainewright v. Elwell (1816), 1 Madd. 
627; Cholmondeley v. Clinton (1820), 2 Jac. & W. 1; 
Matthew v. Osborne (1853), 13 C. B. 919. 

1636. Bankruptcy of surrenderor—Delay by sur- 
renderee in presenting—Beyond time limited by 
custom-—Equitable right to have defect supplied— 
Against surrenderor’s assignees in bankruptcy.]— 
TAYLOR v. WHEELER, No. 1663, post. 

1637. Widow entitled to freebench.|—VauGHAN 
d. ATKINS v. ATKINS, No. 926, ante. 

1688. Surrenderee—On sale—Has no seisin before 
admittance.|—Hotmus v. Faciz, No. 1363, ante. 

1639. Has estate by surrender.)—Brnson 
v. Scot, No. 948, ante. 

1640. May grant lease.|—BuLtock v. 
DrsuzrR, No. 778, ante. 

1641. ——— Cannot enforce admittance—Right of 
action in surrenderor.|-The question was whether 
he who surrendered might have an action upon the 
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case against the lord for not holding his ct. & 
admit him to whom the surrender was made :— 
Held: the party who made the surrender might 
have his action against the lord, but not he to 
whom the surrender was made, & until admittance 
by force of the surrender the party had nothing, 
it was only inchoatum but not perfectum.—GALLA- 
ve CASE (1583), cited in 3 Bulst. 217; 81 E. R. 


aap ——— ——.|—Forp v. Hoskins, No. 1709, 
post. 
1643. ——— Cannot enter—Though admittance 


wrongtully refused by lord.]|—A copyholder sur- 
rendered to the use of 8S. but the lord without 
reasonable cause refused to admit him :—Held: 
(1) the surrenderee of a copyhold could not enter 
before admittance though the lord refused admit- 
tance without cause; (2) he could not support an 
action before admittance though the lord refused 
admittance without cause.— BERRY v. GREENE 
(1594), Cro. Eliz. 849; 78 E. R. 597. 
Ane *sfreneraliy, Refd. Payne v. Barker (1662), 

1644, ——— Cannot support action—-Though ad- 
mittance wrongfully refused by lord.|—-BERRY v. 
GREENE, No. 1643, ante. 

1645. —~.]— YORK v. ALLEIN, No. 1877, 











Surrender by way of mOrgaee.| 

—The mtgee. of copyhold premises has no lega 

title till he has been admitted by the lord of 

the manor, &, therefore, cannot bring ejectment 

against an occupier till then.—RAYSON v. ADCOCK 

ena 1 New Rep. 395; 7L. T. 747; 9 Jur. N.S. 
00. 





1647. ——- Cannot surrender.|——-BULLOCK v. 
Di1s_eR, No. 778, ante. 

1648, ——- ——.|—-WILSON v. WEDDELL, No. 
1624, ante. 

1649. ——.|]— RAWLINSON v. GREEN 


(1617), Poph. 127; 79 E. R. 1230. 
Anan tein: Doe d. Tofield v. Tofleld (1809), 11 
ast, . 


1650. ——— Has title against all except lord.]— 
Dos d. WHEELER v. GIBBONS, No. 1486, ante. 

1651. If volunteer—Cannot make good 
title.|.—A woman seised of copyholds executed a 
surrender jointly with her husband to such uses 
as her husband should appoint, & in default of 
appointment to him in fee, but no admittance 
was entered under the surrender. The husband 
then executed a conveyance of the copyholds to 
@ purchaser, but still no admittance was entered. 
Pitf., who claimed under the purchaser, filed a bill 
to restrain an action of ejectment by the copyhold 
heir of the wife, & to compel a surrender to com- 

lete his title :—Held: the husband of the copy- 
older had no power to make perfect that title 

which he, as a volunteer & without consideration 
took meena & no person claiming under him 
could ask that his defective title should be made 
complete.—SowERBY v. GUTTERIDGE (1848), 18 
L. J. Ch. 9, L. O. 

—— By way of mortgage.|—See No. 1484, ante. 

Assignment of covenant to surrender.]|—Scee No. 
1678, post. 

Rights of unadmitted devisee.|—See Nos. 1494 
et seg., 1682, ante. 

Relation back of estate on admittance.]—Sce 
Nos. 1738-1744, post. 


G. Proof of Surrender. 

1652. Presumed after 45 coal possession.} — 
KNIGHT v. ADAMSON (1689), - Ch. 106; 22 
E. R. 1087. 

See, also, No. 1762, post. 
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16538. Written statement by lord—Supported by 
affidavit as to handwriting—By attorney of party 
submitting proof.|—CHANCE v. Don, No. 449, ante. 

1654. By original entry or court rolls—Or copy. 
—The rule of evidence is the same in equity as a 
law; the proper evidence of surrenders, or title 
to a copyhold, is the ct. roll or a copy of it, or it 
must appear they existed once, & are lost, etc., 
& so make way to go into parol evidence.— 
ANDREWS v. WALLER (1783), 2 Eq. Cas. Abr. 
414; 22 E. R. 8351, L. O. 
annoation ‘—Mentd. Chapman v. Gibson (1791), 3 Bro. C. O. 


See, also, No. 1657, post. 

1655. Without production of stamped 
copy.]—A surrender of & admittance to a copy- 
hold goa Mae proved by the original entries on the 
court-ro ; without showing a copy stamped as 
required by 48 Geo. 8,c.149. An admittance of the 
surrenderee before trial will maintain ejectment 
brought by him before admittance upon a demise 
laid between the time of surrender & admittance.— 
Dok d. BENNINGTON v. HALL (1812), 16 East, 208 ; 
104 E. R. 1068. 

1656. By draft entry of surrender—Produced 
from manor muniments—Supported by parol 
evidence—Of foreman of jury presenting sur- 
ae surrender of a copyhold was duly 
made & presented by the homage, but no entry 
of such surrender & presentment was made on the 
ct. rolls :—Held: such surrender & presentment 
might be proved by a draft of an entry produced 
from the muniments of the manor, & the parol 
testimony of the foreman of the homage jury who 
made such presentment.—Dor d. PRIESTLEY v. 
CALLOWAY (1827), 6 B. & C. 484; 9 Dow. & Ry. 
K. B. 618; 6 L. J. 0. S. K. B. 188; 108 EB. R. 530. 


Annotations :—Mentd. Horlock v. Smith (1837), 2 My. & Cr. 
495; Doe d. Guttridge v. Sowerby (1860), 7 C. B. N. 9. 599. 


See, also, Part V., Sect. 1, sub-sect. 3, ante. 

1657. By examined copy—wWithout production 
of original.]|—The copy of the ct. roll of a manor, 
duly examined & stamped, is sufficient evidence of 
surrender & admittance out of ct.—Dor d. Caw- 
THORN v. MEE (1833), 4 B. & Ad. 617; 110 E. R. 
588 ; nom. DoE d. HAWTHORN v. MEE, 1 
Nev. & M. K. B. 424; 21. J. K. B. 104. 
Annotation ;—Rett. Doe d. Garrod v, Olley (1840), 12 Ad. 


See, also, Nos. 461, 463, 1654, ante. 

1658. Recital of surrender—iIn manorial record 
of admittance.]—A record in the record book of a 
manor, of admittance to a copyhold, reciting a 
surrender of the same copyhold to the use of a 
will, is admissible evidence of the surrender, the 
steward not being able to find the surrender itself 
on the roll or elsewhere, & the surrender being 
irregularly kept in the manor, although all the 
other surrenders were either preserved or recorded 
on the roll—R. v. TuHruscross (INHABITANTS) 
(1834), 1 Ad. & El. 126; 3 Nev. & M. K. B. 284; 
2 Nev. & M. M. ©. 201; 3 L. J. M. C. 83; 110 
EB. R. 1156. 


Annotations :—Mentd. R. v. Axbridge (1835), 1 Har. & W. 
74; R. v. St. Mary, Castlegate (1852), 21 L. J. M. C. 106. 
1659. Manorial record of admittance—On sur- 

render.]—-The ct. rolls, containing a presentment 
of an admittance upon a surrender out of ct. are 
prim evidence of the surrender as between 
surrenderors, without producing the original sur- 
render, or inquiring into the sufficiency of the 
stamp upon it. 

A mtge. deed, recit: & loan of £850 at 5 per 
cent. interest, contained an agreement that the 
mtgor. his occupation of the mtged. 
premises, should yield & pay for the same to the 
mtgee. the yearly rent or sum of £50 payable half- 
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yearly, & that it should be lawful for the mtgee. 
to use such remedies by distress & sale for the 
recovery of the rent as landlords have on common 
demises; provided that the reservation of such 
rent should not prejudice the mtgee.’s right to 
enter & evict the mtgor. at any time after default 
made in payment of the moneys secured, or any 
part thereof :—Held: after default made in pay- 
ment of the principal & of one half-year’s rent, 
the mtgee. might eject the mtgor. without any 
notice to quit, though he had treated the mtgor. 
as tenant by distwatatng on him for a previous 
ear’s rent.—DoE d. GaRROD v. Only (1840), 
12 Ad. & El. 481; 4 Per. & Dav. 275; 9L.J.Q.B. 
879; 4 Jur. 1084; 113 EB. R. 894. 
Annotations :—Moentd. Doe d. Snell v. Tom (1843), 4 : B. 
G. & J. 224; 
Rrowno (1859), 4 


615; Jolly v. Arbuthnot (1859), 4 De 
Metropolitan Counties Assce. Co. v, 
H. & N. 428. 


H. Whether Aided or Supplied in Equity. 

1660. Omission of life estate for surrenderor— 
Not supplied.]—Pitf. brought an ejectione firme & 
& special verdict upon a surrender of copyhold 
land, which was to the use of the second son for 
life, after the death of the tenant & his heirs :— 
Held: not to be good in a surrender; for though 
it was good in a will, yet implication was not good 
in a surrender.—ALLEN v. NasH (1607), 1 Brownl. 
127; 123 E. R. 708. 

1661. In favour of purchaser—As against heir.|— 
If a copyholder do for a valuable consideration sell 
or mortgage, or covenant to convey his copyhold, 
& dies before any .surrender made, the heir is 
compellable to surrender according to the agree- 
ment of the copyholder; but if a copyholder 
devises his copyhold, & makes no surrender to 
the use of his will, the heir shall not be compellable 
to make this good tothe devisee :—Qu.: if a copy- 
holder do devise lands for the payment of his 
debts, & dies without making any surrender, 
whether the heir be in this case compellable to 
make a surrender.—ANON. (1681), Freem. Ch. 65 ; 
22 EK. R. 1061. 

1662. In favour of mortgagee—aAs against heir.] 
—ANON., No. 1661, ante, 

1663. As against mortgagor’s assignees in bank- 
ruptcy.|—A. mortgaged copyhold land to B., but 
the surrender not being presented within the time 
limited by the custom, became void. Afterwards 
A. became bkpt. On a bill by B. against the 
assignees, the defective surrender was made good. 
—TAYLOR v. WHEELER (1708), 2 Vern. 564; 2 
pope id 23 EK. age 968, L. ee sea AoW 

n y :-—Consd. v. Moore , ern. 
tty “Distd. Oxwith o Pienanes (708), Gil . Ch. 13. 


Refd. Brown v. Jones (1744), 1 Atk. 188; Hinton ». 
Hinton (1755), Amb. 277; Rosa v. & Navy Hotel 
Co. (1888), 3 


. D. 48. Mentd. Morrice v. Bank of 
ingiend 1736), Cas. temp. Talb. 217 ; Unwin v. Grosvenor 
a 9), West temp. H 


. 647 : Jewson v. Moulson (1742), 

tk. 417; Tyrroll ». Hope (1' 

v. Heathcote (1746), 1 Atk. 16 

(1846), 1 Ph. 728. 

1664. Against subsequent purchaser with notice— 
Surrender by way of mortgage—Presented out of 
time.J—A defective surrender of a copyhold 
estate for securing a sum of money, which had 
become void, by not being presented in due time, 
made good against a subsequent purchaser, with 
notice. —BLENKARNE ¥. JENNENS (1708), 2 Bro. 
Parl. Cas. 278; 1 E. R. 948; sub nom. JENNINGS 


v. Moore, 2 Vern. 609, H. L. 

Arniaens PRE Nes ele BOA he ba 
$5° ’ Mentd. Dresser ». Norwood (1863), 14 O. B. N.S. 574. 
1665. Not against heir—Rule confined to heir by 

blood —Haeres factus not included.|——SmMiITH v. 


Baxaer, No. 792, ante. 
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1666. By parol evidence—Not where party seek- 
ing relief guilty of fraud.j—In a case of fraud & 
imposition deft. shall be allowed to read parol 
evidence in order to prove it. 

Parol evidence s be allowed to be read to 
rebut an equity set up by pitf., notwithstanding 
Stat. Frauds.—-WaALKER v. WALKER (1740), 2 
Atk. 98; Barn. Ch. 214; 27 EB. BR. 618, L. O. 
Annotations :—Refd. Robinson v. Gee (1749), 

1; Woollam v. Hearn (1802), 7 Ves. 211; 

wnning (1836), vooel 74; Maddison 
(1883), 8 App. Cas. 467. entd. Young v. Peach 
2 Atk. 254; Pitcairn v. Ogbourne (1751), 2 Ves. - 875 
Rich ov. Jackson (1794), 4 Bro. C. C. 5140; Wood v. 

Midgley (1854), 5 De G. M. & G. 41. 

1667. Not in favour of younger son—As against 
heir, a grandchild.|—-RopGkErs v. MARSHALL (1809), 
17 Ves. 294; 34 BE, KR. 114. 

1668. Surrender by married woman—Assent of 
husband not presumed—As against party disputing 
surrender.] —- Dok d. SHELTON v. SHELTON, No. 
1589, ante. 

1669. ——_- ——— Where not included in entry of 
surrender in court rolls.|——-Dor d. SHELTON v. 
SHELTON, No. 1589, ante. 


SuB-sEcr. 2.—ADMITTANCE. 
A. Who may admit. 


1670. Lord de facto.|—-ANOoN., No. 660, ante. 
1671. ——-.]—OLARKE v. , PENNIFATHER, 


No. 

ha ——.]— CHUDLEIGH’s CasE, No. 661, 
ante. 

1678. ——— Whether on surrender—Or descent.] 
~—CHUDLEIGH’s Cask, No. 661, ante. 

1674, ——— Devisee—Though devise subsequently 
found void.]—Stow1Ey’s CasE, No. 659, ante. 

1675. —— In right of wife—Or during minority 
of infant heir.]—If a man is seised of a manor, on 
which are divers copyholders for years or for life, 
in right of his wife or during the minority of the 
heir either in tail or in fee, a surrender ty such 
copyholder to the lord to the use of others & copy 
made according to the custom is clearly ¢ 
binding on the reversion & the fee.—ANON. (1557), 
Ben. & D.19; 123 E. R. 239. 

1676. ——— Lessee of manor—Where copyholder 
has valid title to admittance.])—HassET v. HANSON, 
No. 1561, ante. 

1677. ——— Unconfirmed bishop.] — Copyhold 
property, in a manor belonging to the see of E., 
was surrendered to B., who was admitted on this 
surrender, at a ct. purporane to be a ct. of J. 
bishop of E., lord of the manor. At the time of 
the on, no grant of the temporalities had 
been made to J. since the death of the 
bishop; nor had J. been confirmed :—Held: the 
admission was nevertheless good, the lord’s title 
being immaterial, since the admission was not a 
volun act, but in pursuance of a surrender.— 
Doe d. Buragss v. THOMPSON (1886), 5 Ad. & El. 
682; 2 Har. & W. 461; I Nev. & P. K. B. 215; 
c Ed. K. add H te E. R. 1266. 

An — ° le 

pang Ohi we entd. as Linsey v. Kdwards (1238), 6 

aoewere: |e Part VI., Sect. 1, sub-sect. 8, 
ante. 


B. The Right to Admittance. 
(a) Who Entitled. 
1678. Surrenderee—Though amount of fine not 
agreed.|——-A., a copyholder, covenanted to assign 


eee eee ee 
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& surrender to B., which covenant was presented 
by the homage, but before any surrender, B. 
assigned his interest to C. to whom A. surrendered : 
—Held: (1) 0. had a right to be admitted on pay- 
ment of a fine for his own admittance only; (2) a 
covenant made by a copyholder with a stranger to 
assign & surrender his copyhold to him, which 
covenant was afterwards presented by the homage, 
did not give the lord any right to a fine; (8) if the 
lord of a manor ed to admit a person to whom 
@ copyhold was surrendered, on account of a dis- 
agreement respecting the fine to be paid, the ct. 
would grant a mandamus to pom rel the lord to 
admit without examining the right to the fine, 
for no fine could arise till admittance.—R. v. 
HENDON (LORD OF THE Manor) & TROWARD 
(STEWARD OF THE MANOR) (1788), 2 Term Rep. 
484; 100 E. 


R. 261. 
notations :—As to (1) Refd. R. v. Oundle (1834), 1 Ad. 


As to 3) Conad. Graham v. Sime (1801), 1 

‘ . R. v. Kvans (18389), 1 Q. B. 856, n. 
Generally, Retd. R. v. Wanstead Manor (1853), 22 L. T. 6.8. 
1679. ——— From one joint tenant—-Not entitled— 
Partition by parol without lord’s assent.|)-A. & B., 
joint tenants of a copyhold, made partition by 
parol without assent of the lord, & afterwards 
occupied in severalty; <A. surrendered to C. by 
general words :—Held: ©. was not entitled to be 
admitted to the parcels occupied by A. in eigen 
ra v. SourHwoop (1880), 5 Man. & Ry. K. B. 

14. 

1680. ——— Not where surrender taken by un- 
qualified person.|—Rule for a mandamus command- 
ing the steward of W. B., in N., to enrol a surrender 
of copyhold lands. It appearing, that the sur- 
render was taken by a party not legally qualified 
to take it, the rule was discharged with costs.— 
Ez p. WaTson (1845), 6 L. T. O. 8. 159. 

1681. Heir of surrenderee dying before admit- 
tance.|—-BuNTING v. LEPINGWELL, No. 1610, ante. 

1682. Appointee—Though appointor unadmitted 
& no surrender to use of appointor’s will.)—-Devise 
of a copyhold to two & their heirs, in trust to per- 
mit 8S. to enjoy the same or to pay to, or permit 
& suffer her to receive the rents during her life, 
for her separate use & subject to such estate 
to S. to such persons, etc., as S. should by her will 
appoint, & in default of appointment to the right 
heirs of S.:—Held:; the appointee by will of 8S. 
took a legal estate although the trustees had never 
surrendered to the use of the will of S., nor had 
S. been admitted tenant.—Dom d. Woopcocx 
v. BARTHROP (1814), 5 Taunt. 382; 1 Marsh. 90; 
128 E. R. 787. 

Creaton v. Creaton (1856), 3 Sm. & G 
8 


AON Apld. Baker v. White (1875), L. R. 20 Eq. 168. 
. axer ©. 7 Ps ° . 
apd. 1 11.4 Ch. D. 453. Retd, Doe d 


v. fone, ( - Doe d. 
Fleyer v. Nicholls (1823), 2 Dow. & Ry. K. B. 481. Mentd. 
aaae v. Waters (1845), 14 M. & W. 166. 
1 e 


Under surrender to use of will.}— 
ei (pacer in fee, surrenders to such uses as A. 
shali appoint, & in default of, & until such appa 
ment, to the use of A. in fee. A., without having 
been admitted, appoints :—Held: the appoint- 
ment was a good execution of the power, & en- 
titled the appointee to be admitted as surrenderee 
of the copyholder, who continued tenant to the 
lord till some one was admitted under his sur- 
render.—R. v. OUNDLE (LORD OF THE MANOR) 
i664). 1 Ad. & Hl. 288; 3 Nev. & M. K. B. 484; 
a L. J. K. B. 117 ed aie rey ee ee 
nnotations :—Conad. v. Downing A m 
853 ry 18 0. ° ° ie e ® 
Qi $3), - te one Refd. Glass v. Richardson ead) 


: Ro ) 
1840), 2 Ry. & Oan. Oas. : . Birmingham | 
Gloucester Hy. (eit) 9 hy, & Gan. Cas Ook, 
1684. ——- Though prior uses declared—Power 
of revocation in settlement.|—Where copyholder 
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in fee surrendered to the uses of a prior settlement, 
which contained a power to revoke the uses 
therein declared, & limit new ones :—Held: uses 

ted in execution of this power were good, 
although they had the effect of defeating prior 
vested estates.—-BoDDINGTON v. ABHRNETHY 
(1826), 5 B. & O. 776; 8 Dow. & Ry. K. B. 626; 
4L.J.0.8. K. B. 181; 108 BH. R. 289, 


Annotations :-—A R. v. Oundle (1834), 3 L. J. K. B. 117; 
Glags »v. Fionn (1852), 9 ig (28 698. 


1685. Purchaser—From appointee-——-Under sur- 
render to use of will—Though vendor not admitted. 
—A copyhold surrendered, to the use of a will 
devised “to A. & if she has issue, then to such 
issue; but if she has not issue, then she shall 
choose an attorney & sell the land to her best 
advantage ;"’ conveys an estate to A. for life 
et & gives her, on failure of issue, a bare 
authority, but not an interest.—BEAL v. SHEPHERD 
(1607), Cro. Jac. 199; 79 B. R. 174. 

Annotations :-—Consd. R. v. Oundle (1834), 1 Ad. & El. 283; 

Re Heathcote & Rawsons Contract (1913), 108 L. T. 185. 
Refd. Holder d. Sulyard v. Preston (1769), 2 Wils. 400; 

White v. Vitty (1826), 2 Rusa, 484; Flack v. Downing 

College, Cambridge (1853), 13 C. B. 945. 

1686. ——- ——- —_- ———.]—-HonpEr d. Sut- 
YARD v. PRESTON, No. 1074, ante. 

See, also, No. 1765, post. 

1687, From executors with power of 
A testator authorised, empowered & directed his 
exors. to sell, either by public auction or private 
contract, his messuage, etc., held of the manor of 
H., & to convey & assure such copyhold here- 
ditaments unto. the pa or purchasers 
thereof. The exors. sold the messuage by auction, 
& executed a deed of bargain & sale of it to the 
purchaser :—Held: the purchaser was entitled to 

e admitted as tenant without a previous admission 
by the exors. or the heir.—R. v. WiLson (1862), 
3B. & 8. 201; 1 New Rep. 55; 32 L.J.Q.B.9; 
a aL te 9 Jur. N. S. 489; 11 W. R. 70; 122 
aaa et +—Folld. Sissons v. Chichester-Constable, [1916] 


2 5. 
———.]—-Testator by his will ap- 





1688. 
pointed exors. & directed that his debts should be 
paid. He then gave & bequeathed all his real & 
oe estate, which included certain copyhold 

ereditaments, to seven named persons, & directed 
that everything should be sold, without saying 
whom, & divided among the seven persons. 

© exors. contracted to sell the copyhold heredita- 
ments to a purchaser, but the lord of the manor 
objected to the proposed conveyance by way of 
bargain & sale on the ground that they no 
power of sale under the will:—Held: (1). the 
exors. had a power of sale by virtue of the c ) 
of debts upon the copyholds which resulted from 
the direction that the debts should be paid, & by 
virtue of the direction that everything should be 
sold, addressed, on construction, to them ; (2) such 
direction did not in order to be effective either 
involve or require any estate in the exors., & they 
could sell to a purchaser who would be entitled 
to be admitted t without the previous admit- 
tance of the exors. or of any other persons.— 
Sissons v. OficHEsTmR-ConsTABLR, [1916] 2 Ch. 
aoe 85 L. J. Ch. 489; 114 L. T. 1168; 60 Sol. Jo. 


1689. -—--. From trustees with power of sale,]— 
Testator by his will devised & appointed to ts 
trustees his freeholds & copyholds for a period of a 





thousand years, & settled the whole of his property 
on , al uses, there was an overriding power 
of sale given by the will to the trustees. 6 will 


ower to revoke uses. Tes- 
lord of the manor had 


contained no express 
tator died in 1888, 
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not called upon the trustees for a tenant. The 
trustees were now under their power of 
sale, & Bropoeed to nominate the purchaser of the 
copyhol. be admitted tenant on the rolls of 
the manor. The lord claimed the right to have 
the trustees admitted. The purchaser accordingly 
took objection to the title of the trustees to 
nominate him for admittance:—Held: the pur- 
chaser was lawfully put forward under the trusts 
of the will to be admitted tenant on the rolls of 
the manor, & the lord of the manor could not 
refuse to accept his nomination by the trustees, 
but must admit him upon the ct. rolls of the manor 
upon payment of a single fine on such admittanoe. 
—Re HearHoorp & Rawson’s Contract (1913), 
108 L. T. 185; 57 Sol. Jo. 374. 

Annotation s—Redd. Sissons v. Chichester-Constable, [1916} 

See, also, Nos. 1498, 1504, ante. 

Whether lord entitled to double fine, see Part XI., 
Sect. 1, sub-sect. 4, O., ante. 

1690. Of tenement of small value—-To get 
benefit of custom—Reducing fine for existing 
tenants.|—R. v. Bouauty, No. 1124, ante. 

1601. Not charitable corporation.|}—RANsHAW 
& Roxsorrom’s Case, No. 1598, ante. 

1692. Person appointed to convey—By order of 
court—Under Trustee Act, 1850 (c. 60).|—The ct. 
will, by mandamus to the lord of the manor, give 
effect to an order of the Ct. of Ch., appointing a 
person to convey copyholds under Trustee Act, 
1850 (c. 60), s. 20. Where such an order has been 
made the ct. will not look beyond it, but give 
effect to it according to its terms.—He Lann & 
Irvine (1864), 12 W. R. 710. 

1693. Devisee—Not in respect of part only of 
estate devised—-To get benefit of custom—Excusing 
fine for remainder.}— JoHNSTONHv.SPHNCER(HARL), 
No. 1088, ante. 

muon to copy of admission.]—~See No. 1731, 

st. 


1694. One of several co-owners—Devisees.|— 
Copyhold surrendered to the use of a will, is devised. 
to six persons, one offers to be admitted, the lord 
refuses to admit him, the lord cannot. seize quousque, 
etc.—Rop d. ASHTON v. Hurron (1763), 2 Wils. 
163; 95 E. R. 744. 

Annotation :—Retd. Doe d. Bover v. Trueman (1831), 1 
B. & Ad. 736. 
1695. —— Though fine unpaid.}|—-Tenant in 

fee of copyhold hereditaments devised them to E., 

M. & W. on certain trusts. EH. demanded admit- 

tance: the steward refused admittance, except 

upon ethos of a treble fine :—Held: the lord 
being bound to admit before payment of fine, & 
the right to the fine accruing only by reason of the 
admittance, a rule absolute was made for a manda- 
mus commanding to admit.—R. v. WHSLLESLEY 

(1853), 2 B. & B. 924; 118 B. R. 1012; sub nom. 
. v. Wanstead (LoRD or THE MANOR), 28 

L. J. Q. B. 67; 22 L. T. 0.8. 100; 18 Jur. 311. 

Annotation :— . Re Thames Tunnel (Rotherhithe & 
Ratoliff) Act, 1900, {1908} 1 Ch. 493. 

See, also, No. 1679, ante. 

Whether lord entitled to multiple fine.|—Sce 
Part XI., Sect. 1, sub-sect. 4, O., ante. 


(b) Enforcement, 
i, By Mandamus. P 
1606. PrimA facie legal estate sufficient,|— 
mandamus may be granted to admit to 4 worehold 
estate the person who nd tag to have the legal 
estate, without regard to equity. 
It is determined that if an estate is devised to a 
man, & his heirs in trust for one.& his heirs, & the 
heirs of the cestui que trust die without heirs, the 
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Sect. 2.—By surrender and admitiance: Sub-sect. 2, 
9. 


estate does not escheat to the Crown, but goes to 
the trustee ; so that if there is no heir it does not 
go to the lord (LAWRENCE, J.).—R. v. CoGGAN 
(1805), 6 Hast, 431; 2 Smith, K. B. 417; 102 
EB. R. 18652. 

Annotation :-—Consd. Gallard v. Hawkins (1884), 27 Ch. D. 


298. ; 

1697. Validity of instrument disputed.|— 
Rule nisi for a mandamus to the lord & steward 
of the manor, to admit W. to a customary tene- 
ment, parcel of the manor. The question was 
whether the deed, upon which appct. claimed to 
be admitted, was an operative instrument according 
to the custom of the manor :—Held: the writ 
ought to go. It will set up a primé facie title, 
which ought to be answered. Rule absolute.— 
R. v. STRICKLAND IN BARONY OF KENDAL (LORD 
OF THE MANOR) (1846), 7 L. T. O. S. 189. 

1698. Prim& facie title-—-Must be shown.]—On 
a bill to be admitted to a copyhold for the purpose 
of trying the right to it, the ct. will not interfere, 
where the pltf. is barred by the Statute of Limita- 
tions, or where he does not show a primd facie 
title, with a reasonable prospect of success.— 
WIDDOWSON v. HARRINGTON (EARL) (1820), 1 
Jac. & W. 532; 37 E. R. 471. 

1699. Though admittance only sought to try 
title.|—Mandamus granted to the Duke of Leeds 
to admit C., for the purpose of enabling him to 
try his title to certain customary tenements in the 
manor of W., for which he afterwards brought an 





ejectment.—R. v. LEEDS (DUKE) (circa 1800), 
6 Kast, 432, n.; 102 EB. R. 1353. 
1700. ——.|—-TowEL v. CORNISH (1668), 2 
Keb. 357; 84 KE. R. 224. 
701. ———.]|—The ct. will, as a matter of course, 
grant &@ man us for the admission of & person 


to copyhold premises, that he may try his right 
to them.—ANON. (1824), 2 L. J. O. S. K. B. 93. 

1702. & another party already admitted.]— 
Where a party claiming a copyhold tenement 
cannot try his right without admission, the ct. 
of K. B. will issue a mandamus to compel the lord 
to admit him, even although another party has 
already been admitted.—R. v. HEXHAM (LORD OF 
THE MANOR) (1836), 5 Ad. & El. 559; 2 Har. & W. 
896; 1 Nev. & P. K. B. 53; 6L. J. K. B. 33; 111 
EK. R. 1276. 


Annotations :—Folld. R. v. Ham (1839), 8 L. J. Q. B. 265. 
Refd. Smith v. Glasscock (1858), 4 C. B. N. 8. 357. 


1708. Refused where claim statute-barred.] — 
WiIDDOWSON v. HARRINGTON (EARL), No. 1698, ante. 

1704, -|—Where it is clear that by Real 
Property Limitation Act, 1833 (c. 27), a claimant’s 
title to a copyhold is barred by lapse of time, the 
ct. will not compel the lord by mandamus to admit 
him.—R. v. AGARSDLEY (1836), 5 Dowl. 19. 

1705. Though claimant heir.|—The ct. will 
not grant a mandamus to admit an heir to a copy- 
hold, where it appears his claim is long since barred 
by Real Property Limitation Act, 1833 (c. 27),— 

z p. PHILLIPS (1886), 1 Har. & W. 660. 

See, also, No. 1862, ante. 

1706. To steward—Lord must be party.]—A rule 
for a mandamus to the steward of a manor, to 
accept a surrender of copyhold premises to certain 
uses, should make the lord of the manor a party 
to the rule—R. v. Evans (STEWARD OF THE 
MANOR OF WITCHFORD) (1840), 1 Q. B. 355, n.; 
118 EB. R. 1168; sub nom. R. v. WarrrorD (LORD 
OF THE MANOR), 7 Dowl. 709; 8 L. J. Q. B. 251; 


8 Jur. 688. 
Annotations :—Consd. R. ». Richmond (1841), Arn. & H. 290, 
Reid. Glass v. Richardson (1852), 2 Ue G. M. & G. 658, 











CoPpyHOLDs, 








1707. -]—A mandamus to admit to a 
copyhold tenement must be directed to the lord 
of the manor, as well as to the steward; not to 
the steward only. A mandamus to admit will not 
issue to the steward of a manor belonging to the 
Crown, though he may have received his appoint- 
ment from the Comrs. of Woods & Forests 
under 10 Geo. 4, c. 50, 8. 14. —R. v. POWELL (1841), 
1 Q. B. 852; 4 Per. & Dav. 719; 118 E. R. 1166; 
sub nom. R. v. RICHMOND (STEWARD OF THE 
Manor), Arn. & H. 290; 10 L. J. Q. B. 148; 5& 
J.P. 465; 5 Jur. 605. 


Annotations :-—. . Re Budge, R. v. Woods & Forests 
Comrs. (1848), 17 L. J. Q. B. 341. Befd. Re Nathan, RB. 
v. I. R. Comrs. (1884), 1 B. D. 461. 


? Q. B. Mentd. London 

Corpn. v. R., Ashurst (1848), 17 L. J. Q. B. 330; 

Chabot v. Morpeth (1850), 19 L. J. Q B. 377; R. v. 

Lambourn Valley Ry. (1888), 22 Q. B. D. 463. 

1708. Costs—Neglect of lord & steward to enrol 
surrender—Subsequent refusal to admit.]—R. v. 
CARDIGAN (LORD) (LORD or CorRBY MANoR) & 
Hatt (STEWARD OF CorBy MANOR) (1847), 11 
J. P. Jo. 421. 

ii. In Equity. 

1709. Relief in Chancery.]—Action on the case 
against deft., lord of the manor of B. :—Held: (1) 
an action on the case would not lie against the lord 
of a manor for refusing to admit a copyholder ; 
(2) he might obtain relief by application to the 
Ct. of Ch——Forp v. Hoskins (1615), Cro. Jac. 
368; Moore, K. B. 842; 1 Roll. Rep. 195; 79 
E. R. 315; sub nom. FoorDE v. Hoskins, 2 Bulst. 
336. 

Annotations :—.As to_(1) Consd. Ashby v. White (1703), 2 
Ld. Raym. 938. Refd. Barnardiston v. Soame (1674), 6 
State Tr. 1063; R. v. Orton Trustees (1849), 14 Q. B. 139. 
1710. ——-.]—A copyholder cannot have any 

writ of false judgment, nor other remedy at com- 

mon law against his lord, but he shall have aid 
in Ch., & if the lord will put out his copyholder 
that pays his customs & services, or will not admit 
him to whose use @ surrender is made, or will not 
hold his ct. for the benefit of his copyholder, or 
will exact fines arbitrary, where they are customary 

& certain, the copyholder shall have a subpoena 

to restrain or compel him as the case shall require. 

—ANON. (undated), Cary, 3; 21 EH. R. 2. 

Aen :-—Refd. Andrews v. Hulse (1858), 27 L. J. Ch. 


1711. ——.]—A lord of a manor was compellable 
to admit a tenant by suit in Chancery.— LUNSFORD 
v. POPHAM (1617), Toth. 2; 21 E. R. 105. 

1712. ———.]—A lord of a manor was compellable 
to admit a tenant by suit in Chancery.—NEWBY 
v. CHAMBERLAINE (1630), Toth. 3; 21 E. R. 106. 

1713. S. P. March v. GAGE (1630), Toth. 3; 
21 KE. R. 105. 

1714. ——.]—Moor v. 
No. 315, ante. 

By whom action brought.]—See Nos. 1641, 1709, 
ante, 


HUNTINGTON (EARL), 


C. Lord’s Right to enforce. 

1715. By seizure quousque—After proclamation 
made.j—-After proclamations made, and so many 
ct. days, if the copyholders do not come in the lord 
may seize upon their lands.—OLAYTON v. COOKES 
(1742), 2 Atk. 449; 26 B. R. 672, L. O. 
Annotation :-—Refd. Doe d. Bover v. Trueman (1831), 1 





1716. —— Against remainderman.]— 
“Dob d. WHITBREAD v. JENNEY, No. 1067, ante. 
Against heir.|—See Part XII., Sect. 7, 


ante, 

Unadmitted vendors.]—Sce Nos. 1074, 1685, 1687, 
1688, 1689, ante. 

1717. Not as between surrenderor & surrenderee 
for value.|—Hat v. Brominy, No. 1054, ante. 
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D. Validity of Admittance. » 


_ 1718, Of neighbour in name of heir—Heir 
abroad—Good.|—T. C., a copyholder, surrendered to 
the use of T. 8. & his heirs provided that if T. C. 
pac £800 on a named day the surrender should 
void. T. 8. died before the day, not being 
admitted, his heir being beyond seas. A neighbour 
was admitted in the name of the heir :—Held: 
this was a good admittance of the heir.—BLUNT v. 
CLARK (1658), 2 Sid. 61; 82 E. R. 1257. 
Annotations ‘Sonat. Re Hudson, Cassels v. Hudson, [1908] 

1 Ch, 655, Refd. King v. Dilliston (1686), 1 Show. 83 ; 

yeughen d. Atkins v. Atkins (1771), 5 Burr. 2764; Rider 

v. Wood (1855), 1 K. & J. 644. 

1719. Not by attorney.|—Held: a copyholder 
could not be admitted by attorney, for he must 
swear fealty in person.—FLOYER v. HEDGINGHAM 
(1669), 2 Rep. Ch. 56; 21 EH. R. 614. 

1720. Invalid admittance—Lord cannot avoid— 
After taking fine.|—-Where a lord has taken a fine 
for admittance to copyholds, he cannot avoid the 
admittance on the ground that the same was 
granted at a leet held out of the manor.—MARKES 
v. SULIARD (1582), Ch. Cas. in Ch. 170; Toth. 45; 
21 E. R. 99. 

1721. ——~— Subsequent entries in court rolls 
treating admittance as valid—Amount to ratifica~ 
tion.|—An admittance previous to 4 & 5 Vict. c. 35 
by the steward of a manor, as such, out of the 
manor, whether at a ct. or otherwise, was bad. 
But, as such an admittance would have been good 
if a special authority for that purpose had been 
given by the lord, so also it might have been 
rendered valid by his subsequent ratification & 
notification to the homage, so as to make it an 
admittance by implication. A. was in 1810 
admitted, out of ct., by the steward. to a copyhold, 
upon & surrender made in 1791, & paid a fine to 
the steward for the use of the lord. An informal 
entry of the admittance appeared on the ct.-rolls ; 
& the admittance was in subsequent entries 
treated as a valid admittance, & the property 
had been held for about thirty-five years, under 
it, & transmitted to purchasers :—Held: the 
admittance, though at first invalid, was rendered 
a good admittance by the subsequent ratification 
& adoption of the lord.—Dor d. GUTTERIDGE v. 
Sowrrby (1860), 7 C. B. N.S. 599; 29 L. J.C. P. 
291; 2L. T. 150; 6 Jur. N.S. 870; 8 W. RB. 393 ; 
141 KE. R. 950. 

1722. Must conform to surrender—Admittance of 
surrenderee & wife jointly—Void as to wife.)—If 
& surrender be to A., & A. & his wife are admitted, 
it is void as to the wife, without a special custom. 

The lord has but a customary power to make 
admittances according to the surrender; & he 
cannot vary the estate, or grant it to any other 
at than the surrenderor has appointed.— 

BSTWICK v. WYER (1591), 4 Co. Rep. 28a; 76 
KH. R. 947, 

Annotations -—Oonsd. Doe d. i » 7 

‘Ad. & iol. 106. Held. Buntiug v. Lopingwell (1580), 4 
Co. Rep. 29a; Payne v. Barker (1662), O. Bridg. 18; 
Holder d. Sulyard v. Preston (1769), 2 Wils. 400. entd. 
Sen Ne Bare ee 

well (1764), 8 Burr. 1533. ens 

1728. ——— Surrender not declaring uses—Regrant 
to surrenderor & wife in tail—Good.]—If a copy- 
holder surrender his estate generally, without 
saying to whose use it is made, & the lord regrant 
it to the surrenderor, habendum to him & his wife 
in tail, the wife shall take, though not named in 
the premises.—Brooks v. Brooks & WRIGHT 
(1617), Cro. Jac. 484; 79 E. R. 870; sub nom. 
Brooxs Oasn, Poph. 125. 
Annotations :—Coned. Fisher ». (1699), 1 Ld. Raym. 
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622. Refd. Flack v. Pore oe (1853), 22 L. J. 0. P. 

229; Phillips v. Ball (1859), 60. B. N. & 811. 

See, also, Nos. 1608-1610, ante. 

1724, ———.|—In a trial at bar in trespass & 
ejectment :—Held: the lord of a copyhold was 
but an instrument to admit the copyholder, & 
ought to admit him according to the surrender, or 
otherwise the admittance was not good.—H&THER 
v. BOWMAN (1655), Sty. 462; 82 EB. R. 863. 


E. Effect of Admittance. 
(a) In General. 


1725. Passes estate—Without attornment.}—In 
an action of replevin :—Held: a copyhold estate 
passed by surrender & admittance in ct. without 
the necessity for attornment or notice.—BLUCKE 
v. MoE (1661), 1 Lev. 40; 83 HE. R. 286. 

1726. Tenant cannot dispute lord’s right to 
admit—After fealty.}—-A copyholder had been 
admitted to a tenement & had done fealty to the 
lord of a manor :—Held: he was estopped in an 
action by the lord for a forfeiture from showing 
that the legal estate was not in the lord at the time 
of admittance.—-Dor d. NEPEAN v. BUDDEN (1822), 
5 B. & Ald. 626; 1 Dow. & Ry. K. B. 243; 106 
E. BR. 1319. 

1727. As evidence of title—Prima facile proof.]— 
In 1824, H., tenant of certain copyhold premises, 
demised them for 21 years & the lease contained 
@ covenant for further renewal. In Jan. 1847, 
the devisees of H., who had been admitted tonants 
as such by the lord of the manor, demised the 
pecuibe to M. who had previously purchased the 

essee’s interest: under the lease of 1824 :—Held: 

the proof of the devisees of H., admitted tenants 
as such by the lord of the manor, being in possession 
at the time they granted the lease, & of M., the 
lessee, holding under them, was primd facie 
evidence of their title —PINHORN v. SOUSTER 

(1853), 8 Exch. 763; 22 L. J. Ex. 266; 21 

L. T. O. S. 92; 16 Jur. 1001; 1 W. R. 336; 1 

C. L. R. 99; 155 EB. R. 1560. 

Annotations -—Mentd. Re Lord (1854), 1K. & J. 90; Molling 
v. Leak (1855), 16 C. B. 652; Brown v. Metropolitan 
Counties, eto., Soc. (1859), 1 KE. & EB. 832 ; Jolly v. Arbuth- 
not (1859), 4 De G. & J. 224; Turner v. Barnes (1862), 2 
B. & S. 435; Hampson v. Fellows (1868), 37 L. J. Ch. 
694; Re Potter & Ferrige, Hz p. Parke (1874), 43 L. J. Boy. 
139: Re Threlfall, Ez p. Queen’s Benefit Bldg. Soc. (1880), 
16 Ch. D. 274; Re Betts, Ez p. Harrison (1881), 18 Ch. D. 
127; Kearsley v. Philips (1883), 11 Q. B. D. 621. 

1728. Not conclusive.|—Pitf. was tenant 
of a copyhold farm, & evidence was offered that 
his father had been admitted tenant to the copy- 
hold farm & had agreed to lease it to him :—Held : 
this was no evidence at all of his title, & pltf. 
could have no better than his father had.—-GROVER 
v. LEwis (1862), 3 F. & F. 266. 

See, also, No. 1752, post. 

1729. Admittance of one joint tenant—Operates 
as admittance of all—-Unless by special custom only 
one can be admitted.|~-Howarp v. GwYNn, No. 
1509, ante. 

1730. Fraudulent admittance of freeholder—As 
copyholder-—May be relieved in equity.|—A lord & 
his steward had by a fraud got a freeholder to be 
admitted as by copy of ct.-roll:—Held: relief 
might be given by the Ot. of Ch.— HAMMOND v. 
AINGH (1718-25), 6 Vin. Abr. 115, L. OC. 

1731. Carries right to copy of admittance-— 
Though fine unpaid.}—In ejectment, o rule to 
show cause why proceedings should not stay till 
the lessor, being lord of the manor, should deliver 
deft. a copy of the ct. roll of his admission to the 
copyhold Yands (ot inheritance : ceeton 

detain or non-payment o — 

Held : deft. had a right to the admission, & might 
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ect. 2.— By surrender and admitiance: Sub-sect. 2, 
E. (a), (b) & (c), F. & G.) 


not be able to defend himself without it, & the 
lessor ought to deliver it, he having another 
remedy for his fine, for the lands would be forfeited 
for non-payment thereof—THoMPSON v. SMITH 
(1730), Oooke, Pr. Cas. 57; 125 EB. R. 955. 

1782. Admittance upon trusts of indenture 
mentioned in surrender—Lord bound by trust.]— 
WEAVER v. MAULE, No. 1004, ante. 

Presumption as to former admittances.}—See 
No. 1762, post. 

As waiver of forfelture.]|—See Part XIX., Sect. 1, 
sub-sect. 2, I. (b), Nos. 564, 1039, ante, 1923, post. 

Rentcharge issuing out of copyholds.]|—Sce 
No. 1623, ante. 


(b) Hstate of Tenant on Admittance. 


1783. Estate of surrenderor—Free of charges by 
lord.]|—TAVERNER v. CROMWELL, No. 1853, post. 

1734, ——~ Though admittance incorrectly ex- 
pressed.|—-The lord is not entitled to his fine till 
admittance, but the admittance is merely form. 
On a surrender of a copyhold the estate remains 
in the surrenderor, till admittance. The lord by 
the custom has only a customary power to make 
admittance secundum formam et effectum sur- 
sumredditionis, & therefore it is not like the case 
of feoffees to uses, at common law. Although the 
lord grant the land over by copy to another this 
is all without any warrant, for, notwithstanding 
this, the lord may make admittance according to 
the surrender, & this shall be good, & he who is 
admitted shall be in, by him who make the sur- 
render. The estate must be according to the 
surrender, & not according to the ittance 
(WiLMoT, J.).—BADDELEY v. LEPPINGWELL (1764), 
3 Burr. 1533 ; Wilm. 228; 97 EB. R. 966. 
Annotations -—-Refd. Cooke ». Blake (1847), 1 Exch. 220. 

Mentd, Doe d. Palmer v. Richards (1780), 3 Term Rep. 
356 ; Goodright d. Baker v. Stocker (1792), 6 Term Rep. 
13; Moor v. Denn (1800), 2 Bos. & P. 247; Doe a. 
Stevens »v. Snelling (1804) 5 Kast, 87; Right d. Compton 
v. Compton (1808), Hast, 267 ; Silvey v. Howard (1837), 
6 Ad. & El. 253; Nickels v. Ross (1840), 8 ©. B. 679. 
_ 1785. ——.]—(1) Admittance of the par- 
ticular tenant of a copyhold is an admittance of 
the remainderman, &.a devise of the remainder 
at reversion requires a surrender to the use of the 


(2) Admittance to a copyhold enures according 
to the title though not correctly expressed.— 
CHURCH v. Munpy (1806), 12 Ves. 426; 33 E. R. 
161; on appeal (1808), 15 Ves. 396, L. O. 
Annotations :—As ta (1) Judd v. Pratt (1806), 13 Ves. 

168; Doe d. Edmunds v. Liewellin (1835), 1 Gale, 193; 

Flack v. Downing College (1853), 13 C. B. 945. Generally, 

Freeman v, Freeman (1854), Kay, 479. Reta: 

Ford v. Ford (1848), 6 Hare, 486; ur v. Clifton 

(1856), 21 Beav. 447. Mentd. Welby v. Welby (1813), 2 

es. & B. 187; Leake v, Robinson (1817), 2 Mer. 363; 

Saumares v. Saumares oor 4 My. & Cr. 331; Doe d. 

Howell v. Thomas es )» an. & G. Parker ». 

Marchant (1842), 1 Y. & C. Ch. Cas. 290 . Randall 

(1843), 2Y. & G. Ch. Cas. 





Heath +, 1 : 
for. (1853), 1 Eq. Rep. 82; Coard v. Holdemess 

20 Beav. 147 ; erson v. Anderson, [1895] 1Q. B. 7493 
Jacob v. Jacob (1898), 18 L. T. 451; Bdyvean v. Archer, 


Re Brooke, [190 379; . 8.8. Kn 
{1908} 2 K. B. 385; Bolam v. Allgood a3) foe ‘att 
1786. Tenant has right to have premises 





described as in surrender.|—Haywarp v. Raw, 
No. 1102, ante. 

See, also, Nos. 1722, 1728, 1724, ante. 

1787. Devisee—From unadmitted surrenderee— 
Does not get legal estate.|—A surrenderee for a 
valuable consideration of a pope ioe tenement, 
who had never been admitted thereto, by hia will 
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devised it to B.:—Held: B., though admitted, 
gained no legal title to the premises.—MATTHEW 
v. OSBORNE #1858), 18 O. B. 919; 22 L. J. O. P. 
MeL A Fora pa: Beh ME Bee 

nT | ° aok . 0 

C. B. 945: BR.» Wanstead Manor ( 853), 18 185%. 8. 

100; Wellesley v. Withers (1855) 25 L. T. O. 8. 79; 

R. %. n 9 L. T. O. S. 126. Mentd. 

Wilkinson ». Kirby (1854), 15 C. B. 430. ‘ 

See, also, No. 1744, poat. 

1738. Relates back to surrender—Though sur- 
renderee under subsequent surrender ad- 
mitted.]J—A copyholder surrendered to A. & after- 
wards surrendered to B. who was admitted. The 
surrender to A. was marry at the next ct. & he 
was admitted :—Held: (1) the admission of B. 
would be avoided; (2) after surrender the estate 
remained in the surrenderor until admittance.— 
BURGAINE v. SPURLING (1682), Oro. Oar. 283; 
O. Bridg. 579; W. Jo. 806; 79 E. R. 849. 

nnotations -—As fo (2) Consd. Payne v. Barker (1863) O. 

Bridg. 18. As to (2 Refd. King v. Dilleston (1688), 1 


1739, ——— Admittance of surrenderor to par- 
ticular estate created by settlement— Will made after 
surrender & before admittance not has pa 
Ror d. Nopen v. GrieFrits (1766), 4 Burr. 1952 ; 
1 Wm. Bl. 605; 98 E. R. 17. 

Annotations :—. . Vawser v. Jeff (1828), 3 Russ. 4798. 
Mentd. Jones v. Roe (1789), 3 Term . 88; Goodtitle d, 
Holford v. Otway ee 7 Term Rep. 399; Goodright »v, 
Forrester (1807), 8 t, 652; Doe d. Calkin v. Tomkinson 
(1813), 2M. & 8. 165. ra.) 
1740. ——— As against all persons except lord.|—- 

Ejectment for lands in Y.:—Held: the title to 

copyhold lands related back from the time of the 

admittance to the surrender as against all persons 
but the lord, so the surrenderee might recover in 
ejectment against the surrenderor on a demise 
laid between the times of surrender & admittance. 

—Ho.tprast d. WooituaMs v. OLAPHAM (1787), 

1 Term Rep. 600; 99 E. R. 1273. 

Annotations :—Consd. Doe d. Bennington v. Hall (1812), 16 

rest 208. Reid. Minton v. Kirwood (1868), 3 Ch. App. 


1741. ——— Cause of action arising between 
surrender & admittance—Admittance before action 
brought sufficient.|—-Doz d. BENNINGTON v. 
Hau, No. 1655, ante. 

1742, Gives priority over Incumbrancer— 
Though without notice.|—Where, by the custom of 
&® manor, no time is limited for prrecnng sur- 
renders of copyholds, an incumbrancer whose 
security has not been enrolled until long after a 
subsequent incumbrance, will not be postponed, 
although the subsequent incumbrancer had no 
notice of the prior c e.— HORLOCK v. PRIESTLEY 
(1827), 2 Sim. 75; 57 EH. R. 718. 

1743. Though admittance out of time.] 
—By the custom of the manor of H. every 
poner to whose use lands were surrendered ought 

come within 8 years after the surrender was 
presented & be admitted. P., spe ea of the 
manor, surrendered to the use of W., who was 
admitted more than 3 years after presentment of 
the surrender :—Held: this custom was only for 
the benefit of the lord, who might waive it & 
qrant a valid admittance after the expiration of 
the 3 years, & W., after admittance, might 
maintain ejectment against P., & all c ng 
under her.— Don d. WARWIOK v. CoomBEs (1844), 
6Q. B. 5385; 14L.J.Q. B. 87; 4L. T. 0. S. 156; 
8 - 1166; 115 EB. RB. 200. 

1744. —— Not in case of devisee—Of unad- 
mitted devisee.|—The devisee of a copyhold or 
customary estate which had been surrendered to 
the use of the will, died before admittance :-— 
Held: her devisee, though afterwards admitted, 
could not recover in ejectment, for his admittance 
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had no relation to the last legal surrender; but the 
de title remained in the heir of the surrenderor. 

ough if the first devisee had been considered to 
be admitted in construction of law, the devise to 
her having been in remainder after a devise to one 
who was customary heir of the surrenderor, & who 
paid rent to the lord for several years, but though 
required to come in & be admitted, had never 
done so, or if the admittance of the first devisee’s 
heir could have been considered as an admittance 
by relation back of the first devisee herself, yet 
she not having surrendered to the use of her will, 
her devisee could not take the legal estate. But 
whether the heir of the surrenderor would be con- 
sidered as a trustee for the second devisee a ct. 
of equity was alone competent to decide.—Dok d. 
VERNON v. VERNON (1805), 7 East, 8; 3 Smith, 
K.B.6; 103 EB. R. 4 eelA 


Annotations :-—Consd. ° Waine ht v. Hiwell 
Madd, the Distd. King v im. p45. 
a 


v. Lawes (1837), 7 Ad. & Bi. 195. Mentd. Portland v. 
Hill (1866), 35 5. Om a50. 


See, also, No. 1787, ante. 


(c) On Estates in Remainder and Reversion. 


1745. Admittance of tenant for life—Is admit- 
tance of remainderman.]—A song ne an sur- 
rendered to the use of his wife for life, & after to 
the use of his daughter in fee. The wife was 
admitted :— 

Held: the daughter, after the death of the wife, 
might without any admittance surrender the same 
land, for the first admittance was sufficient.— 
Hracor & Frnstons Case (circa 1578), 4 Leon. 
111; 74 EK. R. 763. 

1746, ——- -———.]—The heir of a copyholder 
may surrender a reversion descended to him, before 
admittance; & if it be to one for life, remainder 
in fee, the admittance of tenant for life, admits 
him in remainder.—CoLCcHIN v. COLCHIN (1599), 


Cro. Eliz. 662; 78 E. R. 901. 

A ‘ations : nad. Doe d. Tofield v. Tofleld (1808), 11 
Hast, 246. vw. Turner (1 5 Op. Dp. 
Brough. 64; Doe d. Winder v. Lawes (1837), 2 Nev. & 
Pp. K. B. 195. Mentd. Graves v. enhuret (1673), 
Freem. K. B. 77. 

1747, ——-  ———.]—AUNCELME v. AUNCELME 

(1604), Cro. Jac. 31; 79 B. R. 24. 

Annotations :—Conad. Doe d. Whitbread v. Jenny (1804), 
& East, 522. Refd. Church v. poney 1806), 12 Ves, 426; 
Everingham v. Ivatt (1873), 42 L. J. Q. B. 203. 








1748. -J|—JURDEN v. STONE (1608), 
Hut. 18; 123 BE. R. 1069. 

1749. ——-_ ———-.. —-WARSOPP », ABELL (1696), 
5 Mod. Rep. 806; 87 BE. R. 672. 

1750. ——- -——-. v. Munpy, No. 
17865, ante. 

1751. ——- ——_.|—-Don d. Brsiey v. MAIsEY 
(1828), 7 L. J. 0. S. K. B. 85. 

1752, -_— ——— Enures for joint remainderman 


-——Against heir.|—The admittance of tenant for 
life upon a surrender to the use of the will, enures 
a8 the admittance of those in remainder, so as to 
vest the estate in them. Testator devised copy- 
hold land to his widow for life, remainder to his 
six children, three sons & three daughters, in equal 
shares, as tenants in common. After his death, 
his widow was duly admitted. The widow died, 
& two of the daughters also died unmarried & 
intestate: but there was no evidence as to the 
third daughter. One of the sons went abroad, & 
never was heard of. The second was proved to 
be alive. The third, in 1848, his mother & two 


sisters then dead, got himself admitted in 
mse rin, Bs sixths of the land, & in 18465, in 


. 
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default of claim by the other remainder-men. after 
roclamation, got admitted to the reat _. 
w of the person last seised. In 1850, he 
covenanted to surrender five sixths of the land to 
pltf., & pltf. was thereupon admitted by the lord : 
—Held: pltf. thereby obtained no title to more 
than four sixths,—even as against one having no 
title, but a bare possession.— SMITH v. GLASSCOCK 
(1858), 4 0. B. N. 8. 367; 27L. J. 0. P. 102; 381 
L. T, O. 8.116; 6 W. R. 487; 140 B. R. 1122. 
See, also, Nos. 627, 721, 1059, 1061, 1063, 1065, 
ante 


1758, ——- Is admittance of reversioner.|— 
Doz d. WINDER v. Lawes, No. 1374, ante. 
1754. —— Includes executors upon trust for 


sale—Though no estate given—é& purchaser from 
executors.]—Testator, seised in fee of a copyhold 
estate, devised it to his wife for life, & after her 
decease without giving any estate to his exors. 
directed them to sell the copyholds, & then divide 
the proceeds. Testator’s widow was admitted 
for life, & after her decease the exors. sold the 
estate, & executed a bargain & sale to the pur- 
chaser; & he, without having been admitted, 
made his will, & devised the estate to his wife ; 
he was subsequently admitted to the copyhold 
estate & died. Upon a suit to administer the 
estate of the purc r’s wife:—Held: (1) the 
admission of the wife of first testator enured for 
the benefit of the purchaser under the exors. ; 
(2) the customary heir of the purchaser took no 
estate in the copyholds, but that they passed to 
the wife as devisee.—SEAMAN v. Woops (1857), 24 
Beav. 372; 27 L. J. Oh. 538; 4 Jur. N. S. 725; 
53 E.R. 401. 


F. Proof of Admittance. 

1755. By court rolls—Must be supported by 
evidence of identity—Of persons named.|—In eject- 
ment by devisees of copyhold at pe to prove 
the admission of the lessors of pltf., it is only 
necessary to prove by the ct.-rolls, that persons of 
their names have been admitted, but evidence 
must be given of their aera eae d. HANSON 
vy. Smrru (1808), 1 Camp. 196, N. P. 

1766. ——— Without stamped copy.J—Dox d. 
BENNINGTON v. Hatt, No. 1655, ante. 

1757. By steward’s rough draft.]—-ANON., No. 


copy.|—Caance v. Don, No. 449, 
in court 


haran 1 


ante. 
At customary court—By entry 


baron” of the Manor. 1U wppomou vaw~ -—- 
the usual form of entry for cts. at which both 
freehold & customary tenants attended, & that 
admittances to the copyhold of the manor were 
granted at such cts. :—Held: sufficient evidence 
that an admittance at the ct. in question was made 
at a custom ct.—Dor d. Hvans v. WALKER 
(1850), 15 Q. B. 28; 19 L. J. Q. B. 298; 15 
L. T. 0. 8.182; 117 B. R. 368. 


G. When Admittance Implied. 
1760. Acceptance of rent by lord.|—F'ROSsEL v. 
. 1631, ante. 
WwiieL mi Held : (1) the acceptance of quit- 
rents by the lord of the manor in respect of copy- 
holds from a person paying as heir or selene yy 
implies an admittance of such person as tenan fe 
the lord knows that the quit-rents are 80 paid : 
(3) the Statutes of Limitation apply to a seizure 
quousque of copyholds by the lord of the manor, 
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Sect. 2.—By surrender and admiitance: Sub-sect. 2, 
G.,H.&I. Sect.8: Sub-sects.1 &2. Sect. 4. 
Part XIX. Sect. 1: Sub-sect.1, A. & B.] 


& begin to run when after proclamation or notice 
the heir fails to come in & be admitted.—Ecciz- 
SIASTICAL Comns. FOR ENGLAND v. Parr, [1894] 
2 Q. B. 420; 68 L. J. Q. B. 784; T1L. T. 65; 42 
pe ay Lyin nt ‘Refi Y aonibiet Payne (1899) 

n o—-A8 onckton % Fa S 

ae < ‘ hton v. Beighton 

(1868), 64 fed, On 196. 2 Oe ie Nisbet & Potte’ Con- 

tract, [1905] 1 Ch. 391. 

1762. ——- Over long period—Subsequent admit- 
tances extending over many years.]—(1) An equit- 
able estate tail of a copyhold cannot be barred by 
the devise alone of the tenant in tail. _? 
whether it would be barred by a lease of the equit- 
able tenant in tail. (2) If there have been 
regular surrenders & admittances for a considerable 
length of time (e.g. for above 40 years) it will 
be presumed that surrenders & admittances 
were duly made before that period, especially 
if the rent has been paid during the whole time.— 
ROE d. EBERALL v. LOWE (1790), 1 Hy. Bl. 446; 
126 E. R. 258. 

Ratification of invalid admittance.|—See No. 
1721, ante. 

1768. Entry on copyhold rolls—Of subsequent 
surrender.]|—The admission of B. in 1812 was 
proved by entry on the rolls & a surrender by him 
to pltf. in 1824 by an entry of presentment of sur- 
render out of ct. but no admission.— BRIDGER v. 
HUETT (1860), 2 F. & F. 35, N. P. 

Entry in steward’s book.|—See No. 1102, ante. 


H. Fines on Admittance. 
See Part XI., Sect. 1, sub-sect. 2, ante. 


I. When Readmittance Necessary. 

1764. On change of quantity of tenant’s estate— 
Tenant for life subsequently acquirin fee—By 
cg aa d. WINDER y. Lawes, No. 1374, 
an e. 

1765. Admittance of heir quousque—Heir 
Subsequently taking as appointee.J—Where by 
the special custom of a manor, upon the death of a 
tenant, whose will conferred upon his exors. a 
power of sale, the customary heir or other claimant 
might be admitted on the roll, before the execution 
of the power conferred by the will, to hold for 
the purposes declared by the will :—Held: after 
the execution of the power a fresh admittance was 
necessary, although the appointee was customary 
heir, & had been previously admitted quousque.— 
R. v. CoRBETT (1853), 1 E. & B. 836 ; 22L. J.Q. B. 
335; 22 L. T. O. S. 40; 17 Jur. 1024; 1 W. R. 
306; 1C. L. R. 543; 118 BE. R. 650. 

Annotation :—Distd, Hall v. Bromley (1887), 35 Ch. D. 642. 





Secr. 3.—BY DEED. 

SuB-sEct. 1.—WHEN BINDING Lagat Estare. 

1766. Release—Of condition of surrender—After 
admittance.J—A surrender out of ct, upon con- 
dition having been presented without the condition, 
& the surrenderee being dead, the steward admitted 
the heir, to whom the surrenderor released by 
deed :—Held : (1) the presentment of the sur- 
render was void ; secus if the presentment had been 
truly made, & the steward on entering it had 
omitted the condition; & upon proof thereof the 
roll might have been amended; (2) the release 
was good, & extinguished the right of the copy- 
holder, because the wleasee was admitted, & was 
tenant in possession, so that a release of the 


CopyvHOLpbs. 


customary right might enure to him, & he was in 
by title, scif. by the lord’s admission: but a 
copyholder cannot release to one who ouste him 
oo Paki for he gains no customary estate upon 
which a release may enure, & it would be a pre- 
judice to the lord in respect of his fines & services. 
—KITE v. QUEINTON (1589), 4 Oo. Rep. 25a; 
asada Refd. Bunting v. L ell (1685) 
—. . Le . 

Ae attens F 904 A ©. Shar-Broa (1800. Gro. Jao. 36 ; 
Robinson (1717), Gilb. Ch. 139; Doe 4. 


» As to (2) Retd 
: .&C. 484. As ° 
Priestley v. Calloway ari é : =< 36; Parker v. Kett 


4a OManr 
t 


ee Ld. Raym. 658; Everingham v. Ivat' 


1767, ——- —— Without qe el v. 
SHAaRr-BRook (1604), Cro. Jac. 36; 79 BE. R. 29. 

1768. —— To disselsor—Without admittance— 
ope CasE (1629), Het. 150; 124 

. R. 415. 

1769. Lease & release—In favour of natural son 
—Subsequent surrender to use of will not barred— 
Devisee takes.|—Testator, who was seized of cer- 
tain copyhold property, executed a lease & release 
in favour of pite., who was his natural son. He, 
however, continued in possession, & subsequently 
surrendered to the use of his will, & devised the 
property to deft., who, upon his death, was duly 
admitted. The question was, whether the lease 
& release were binding upon testator so as to 
prevent him from surrendering to the use of his 
will :—Held: devisee took.—JEFFERYS v. SMITH 
(1843), 2 L. T. O. S. 120. 

Bargain & sale—Whether operating as for- 
feiture.]—See No. 1813, post. 

1770, Fine—Does not pass interest of married 
woman.|—Lire Assocn. OF SCOTLAND v. SIDDAL, 
CooPErrR v. GREENE (1861), 3 De G. F. & J. 58; 
41. T. 311; 7 Jur. N.S. 785; 9 W. R. 6415 46 
BE. R. 800, L. C. & L. JJ.; subsequent proceedings, 
3 DeG. F. & J. 271, L. JS. 

Annotations :—Mentd. Re Carr’s Trust (1871), 19 W. R. 675 ; 

Kvans v. Davis (1878), 10 Ch. D. 747; 

Buckmaster (1886), 55 L. T. 279; Evans ¥. —--., ~— )----¢ 

37 Ch. D. 329; Lyell v. Kennedy, Kennedy v. Lyell (1889), 

14 App. Cas. 437; Soar v. Ashwell, (1893) 2 Q. B. 390; 

Price v. Phillips (1894), 11 T. L. R. 86. 

1771. Conveyance—When holding severed from 
manor.]|—PHILLIPS v. Batu, No. 232, ante. 

1772. Declaration of trust—-By married woman— 
By deed acknowledged under Fines & Recovery 
Act, 1883 (c. 7), 8. 77.,—A declaration of trust of 
nae err by & married woman tenant on the 
rolis of the manor, by a deed acknowledged under 
the above Act is a ‘ disposition” within the 
meaning of s. 77 of the Act & will effectually bind 
the copyholds as against her custom heir.— 
CARTER v. CARTER, [1896] 1 Ch. 62; 65 L. J. Ch. 
86; 73 L. T. 487; 44 W. R. 73; 40 Sol. Jo. 33; 
13 R. 824. 

Mortgages.}|—Scee Part XIV., ante. 

Severance of estates in co-ownership.|—Sce 
Part IX., Sect. 5, sub-sect. 1, ante. 


Sus-srcr. 2.— WHEN BINDING EQUITABLE ESTATE. 

1778. Equitable mortgage.|—Held: (1) Copy- 
hold Property not otherwise subject to any charge, 
to be within the mea of the security in an 
equitable mtge., the recital describing the propery 
es freehold estates at I., subject to the charge 
affecting the same, but the operative part des- 
cribing it merely as “ lands, tenements, & heredita- 
ments at or near J.’’; (2) freehold property 
at I., which was not subject to any c » was 
within the mtgee.’s security ; the intention, from 
other written memoranda, being clearly to give 
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& general ary ena Maniny, Ee p. GLYN (1840), 
1 Mont. D. & De G. 29; 9 L. J. Bey. 41; 4 Jur. 395. 

1774. ———_.]—By a mtge. deed a mtgor. con- 
veyed to a mtgee. in fee ple, subject to a prior 
charge, the estate, right, title, property & interest 
in two fields, Ware 2 tog pee about twenty- 
two acres, situate at M. H., H., & also in any land, 
hereditaments, & premises at H., in which the 
mtgor. had any estate, right, title, property, or 
interest. The two fields were freehold, but a 
small strip of plantation, three-quarters of an acre 
in extent, was bite The mtgor. was entitled 
to two undivided thirds in this copyhold strip, 
which, with the two freehold fields, nearly made 
up, the twenty-two acres :—Held: the copyhold 
strip passed under the general words.—HARLY v. 
RATHBONE (1888), 57 L. J. Ch. 652; 58 L. T. 517; 
47. L. R. 382. 

Lord’s right to fines—On devolution of equitable 
title.|—See No. 1054, ante. 

1775. Purported disentailing assurance—Not en- 


Part XI1X.—Determination and 


Srect. 1.—DETERMINATION. 
SuB-SEcT. 1.—EXTINGUISHMENT. 
A. By Surrender. 

1778. Copyholder joining in feoffment of manor— 
Copyhold extinguished.|—(1) If a copyholder joins 
with his lord in a feoffment of the manor, the 
copyhold is extinct. 

#3) It is the same if a copyholder accept a lease 
for years of his copyhold.— ANON. (1582), Godb. 
11; 78 HK. R. 7, 

1779. Release by copyholder—To lord’s grantee 
of freehold—-Copyhold extinguished.|—A release 
by a copyholder to the lord’s grantee of the free- 
hold is an extinguishment of the copy.—ANON. 
(1583), Cro. Eliz. 21; 78 E. R. 287. 

1780. -]—The lord of the manor 
of B. sold the freehold interest of a copyholder of 
inheritance unto another, so that it was divided 
from the manor, & afterwards released to the 
eehemrped :—Held: (1) by the release the copy- 

old interest was extinguished ; (2) if a copyholder 
were ousted, so that the lord of the manor was 
disseised, & the copyholder released to the dis- 
seisor nihil operatur.—WAKEFORD’S CASE (1588), 
1 Leon. 102; 74 E. R. 95. 

1781. To disseisor of lord—Copyhold not 
extinguished.|—-WAKEFORD’s Casp, No. 1780, ante. 

See, also, No. 1784, post. 

1782. To lord—Copyhold extinguished.|— 

LEMMER HASSET v. HUMBERSTONE, No. 658, ante. 

1788. Surrender by copyholder—To lessee of 
manor—To use of lessee—Copyhold extinguished. |]— 
(1) If a copyholder surrenders to him who has a 
lease for years of the manor, to the use of the same 
lessee, the copyhold estate is extinct. 

(2) The estate in the copyhold is not of right 
but an estate at will although custom & prescrip- 
tion has fortified it. 

(3) if a copyholder accept a lease for years of the 
manor, the copyhold estate is extinct.—ANON. 
(1586), Godb. 101; 78 EH. R. 62. 

17 To disseisor of manor—Copyhold not 




















extinguished.|—Pirr v. Moore (1681), 2 Show. 
153; 89 BH. R. 854; sub nom. More v. Prrt, 1 
Freem. K, B. 245; sub nom. Moor v. Pit, 2 


Mod. Rep. 287; 1 Vent. 359; sub nom. Pit v. 
Moor, Skin. 28; T. Jo. 153. 
See, aleo, No. 1780, ante. 


{ 
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SECT. 4.—OTHER CASES. 

1776, Fee of copyhold severed from manor—By bill 
in Chancery tls a v. SmitH, No. 96, anie. 

—-—- Tenement passes by common law convey- 
ance.|—-See No. 232, post. 

1777. Feoffment & livery—Void unless pre- 
sented within year—Special custom of manor of 
Porchester.|—-A custom was proved that if any 
tenant of any lands or tenements within the 
Manor of Porchester enfeoffed another of the 
tenements such feoffment was presented within a 
year next after & if not presented was void. A 
tenant enfeoffed another of land & made livery, 
but the feoffment was not presented :—Held: the 
feoffment was void by the custom.—PEREMAN v. 
Bower (1598), 2 And. 125; 123 E. R. 580. 

See, now, Real Property Act, 1845 (c. 106), s. 3. 


Suspension of Tenant’s Estate. 


1785. Declaration by copyholder—That he would 
not hold by copy—But by bill—Accepted by lord- 
Copyhold determined.}—-Upon a controversy 
between the lord & a copyholder the copyholder 
said that he would not hold the land any longer 
by copy but by bill under the hand of the lord for 
his life. The lord agreed & made a bill to him 
under his hand to that effect which the tenant 
accepted :—Heild : the copyhold was determined.— 
CoLMAN v. BEDIL (1589), 1 And. 199; 123 E. R. 429. 

1786. That he wishes to surrender—Copy-~ 
hold extinguished.|—-BLEMMER HASSET v. HUMBER- 
STONE, No. 658, ante. 


B. By Acquisition of Copyholder’s Interest by Lord. 

1787. Sale of copyhold to lord—tLord lessee of 
manor — Copyhold  extinguished.] —- BLEMMER 
HASSET v. HUMBERSTONE, No. 658, anie. 

1788. After mortgage in fee of manor— 
Enures to benefit of mortgagee.]—~A lord of a 
manor mortgaged the manor in fee to A., & after- 
wards purchased copyholds held of the manor, & 
took surrenders of them to himself in fee, & 
settled all his estate mortgaged to A. :—Held: 
(1) the surrenders should enure to the benefit of 
the mortgagee; (2) the settlement would pass 
the equity of ag yay eae of such surrendered 
copyholds.—Dor d. GiBBONS v. Porr (1781), 2 
Doug. K. B. 710; 99 EB. R. 452. 


nnotations :-—Generally, Refd. St. Paul v. Dudley & Ward 
C808) 15 Ves. 167 ig bristchurch v. Buckingham cate 
iu cB. ON. 8 








GB NS BD eae Gocdright o. Wells (1781) 
A ° 2. entd. oo F '. 
; ed. Holford v. Otway (1796), 

i Boeke B. Babs bavoy Holford (1795), 3 eo Bsn. 
1789. ——— Lord tenant for life of manor-—Sur- 

render to lord in fee—Copyhold merges in manor.|— 

Copyhold premises, purchased by the lord, a 

tenant for life of the manor, with remainders over, 

taking the surrender to him & his heirs, merge.— 

St. PAUL v. DupLEY & Warp (VISCOUNT) (1808), 

15 Ves. 167; 83 E. R. 717, L. C. 

‘Annotations :—Retd. King v. Moody (1826), 2 Sim. & St. 
579; Bingham v. oon) (1829). 1 o pane fetes i 
Thompson v. ised) 4 New Rep. 501. Mentd. Clifford 
vy. Clifford (1852), 9 Hare, 675. 

1790. Seised in fee subject to executory 
devise over—Copyhold merges in manor.]—The lord 
of a manor being seised in fee, subject to an execu- 
tory devise over, purchased copyhold of the manor, 
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Seet. 1.— Determination: Sub-sect. 1, B., C.; D. & 
E.; sub-sect. 2, A. & B, (a) & (b).) 

& under an inclosure Act, carried in two claims, 
one in respect of the devised & the other in respect 
of the purchased estate, & obtained two allotments 
acco ly. He afterwards died, & the executory 
devise took effect :—Held: the copyhold was 
extinguished in the manor.—KING v. Moopy (1828), 
2 Sim. & St. 579; 4 L. J. O. 8. Ch. 227; 57 B. R. 467. 

1791. Lord tenant in common—Admitted 
tenant of entirety by act of all lords—Proportionate 
part of nas bea interest merges in freehold estate.} 
—A., seised in fee of twelve 24th parts of a manor 
held by several as tenants in common, pores 
lands held of the manor, which were thereupon 
surrendered to a trustee for him, & afterwards to 
himself in fee, & he was admitted tenant of the 
entirety by the act of all the lords :—Held : twelve 
24th parte of his copyhold interest in the lands 
merged in his freehold estate therein as lord of 
the manor.—CATTLEY v. ARNOLD (1858), 4 K. & J. 


595; 70 B. R. 247. 
Annotation :—Mentd. Heath v. Deane, [1905] 2 Ch. 86. 


1792. Sale of copyhold to trustees—Possessed of 
manor upon trust—Copyhold merges in manor.}— 
Hicks v, Saruirt, No. 84, ante. 

1793. Allotment under inclosure Act of copyholds 
to trustees—Possessed of manor upon trust—Copy- 
hold merges in manor.]—Hicks v. Sanuitt, No. 
84, ante. 
rig oa operating as suspension.]—See No. 1976, 





C. By Acquisition of Manor by Tenant. 

1794. Lease for years of manor to copyholder— 
Copyhold extinguished—Lessee may grant again by 

py.j—rkiencn 8 CASE, No. 676, ante. 

1795. .]—A copyholder in fee married 
& woman seignioress of the manor, & they suffered 
a common recovery, to the use of themselves for 
life, with remainder over :—Held: (1) the copy- 
hold was extinct, for by the recovery the n 
ca igh an estate of freehold, (2) by the inter- 

age it was only suspended. 

(3) If a copyholder es @ lease of the manor 
his copyhold is extinct.— ANON. (1582), Cro. Eliz. 
8; 78 BE. R. 274. 

17 











ee, 


96. -|—A copyholder in fee took | 





a lease of the manor for a term of years :—Held 
the copyhold was exti d for ever.—HIDE v. 
NEWwPoRT (1584), Moore, K. B. 185; 72 E. R. 520. 

1797. Copyhold not e ed—After 
lease expired.]|—A tenant by copy of ct. roll of a 
manor in the Queen’s possession took a lease of 
the manor for 21 years. The term having expired 
the question was if the interest of the copyholder 
was determined :—Held: although the copy- 
holder had but an estate at will at common law, 
still it was an estate of inheritance by the custom 
of the manor, which was not determined by the 
acceptance of a lease for years.—ANON. (1583), 
Sav. 70; 123 E. R. 1018. 

1798. Marriage suitors copes org of vuished,] 
Common recovery suffered-——Copyhold extinguished. 
—ANON., No. 1795, ante. 

1799. Purchase of manor—By devisee in tall with 
remainder in fee—Tenement does not na) So 5 
W. H. was seised of land held of the manor of W. 
by suit & services & devised to F. H. in tail the 
remainder in fee, after which F. H. purchased the 
manor :—Held: the purchase did not make the 
land parcel of the manor though escheat would 
have done so.—Houms v. HaAnBy (1866), 2 Keb. 
28; 1 Sid. 284; 84H. R. 18. 

Annotation : Delacherois v. Delacherois (1864), 4 

New Rep. 5@1. 





CoPpYHOLDS. 


Pregl ad operating as suspension.|——See No. 1705, 


D. By Alteration of Tenant's Estate. 
1800. Copyholder becoming lessee for years— 








Wee extinguished.] —- FRENCH’s Casb, No. 
9 a e 
1801. .]-—ANON., No. 1778, anie. 
1802. 





—— ping pe from original lessee.| 
——A. was copyholder of lands of which a lease was 
made to another person for years, & afterwards 
the reversion was granted to M. & his heirs. The 
lessee assigned his interest to A.:—Held: not- 
withstanding A. had the fee accor to the custom 
the acceptance of the lease destroyed the copyhold 
interest.—SmiTH v. LANE & LANE (1586), 1 And. 
191; 123 EK. R. 424; sub nom. SmyrTu v. LANE, 
co 84; sub nom. LANE’s Case, 2 Co. Rep. 


notations :-—Refd. Field v. Boethsby (2858), 2 Sid. 137. 
v. Barnard 2988), Cro. . 6133 Ups 
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Kinsey (1701), 12 Mod. Rep. 568 ; 
Poole (1848), 11 Q. B. 713; Cobbett 
Q. B. 497. 

1803. ——- ——.]|—_Be.rrexp v. ADAMS, No. 
1804, post. 

See, also, No. 1783, ante, No. 1806, post. 

1804. Lease for life of copyhold—Life of tenant 
& two others—Copyhold not extinguished.|—(1) A 
mere failure to attend the lord’s ct. is not a for- 
feiture ; notice of his holding of his ct. must be 
proved & a wilful refusal to attend. 

(2) If a copyholder take a lease of the lord of 
his copyhold estate, this is a surrender of his 
copyhold. 

(3) If a copyholder of inheritance take a lease 

i , to his wife, & to his son, for their lives, 
the inheritance is not surrendered & gone, but 
still remains in him.—BELFIELD v. ApamMs (1615), 
8 Bulst. 80; 81 E. R. 69. 

cng aoe of freehold by copyholder.] — Sce 
Part XX., post 


ae operating as suspension.|—Sce No. 1975, 
pos 


EE. Other Cases. 

1805. Lease of customary lands of manor 

by reversioner—Copyholder’s interest not ex- 

ed.)——H. was seised of the manor of B. in 
his demesne as of fee, & L. was a copyholder in 
fee of parcel of the lands demisable by the custom 
of the manor by copy in fee. H. enfeoffed divers 
jae unto the use of himself for life, then to L. 

. & EH. his wife, & their heirs, who made a lease 
of the customary lands to pltf. for 100 years, & 
the question was if by the lease the lands were so 
severed from the manors that the copyhold was 
extinct :—Held: the ad ocige remained. 
—BEALE & LANGLEY’s Oase (1587), 2 Leon. 208 ; 
745. R. 483. 

Annotation :-—Mentd. Hartop v. Hoare (1743), 2 Stra. 1187. 

1806. Lease for years—Followed by grant to 
another by copy for lives—Term of years acquired 
by purchaser of manor with notice of copyhold 
estate—Copyhold not extinguished.]—Hurouinas 
v. STRODE (1635), Nels. 26; 21 E. R. 780. 

1807. Lease of tenement in hands of lord—Apart 
from manor—Tenure extinguished.|—(1) If the 
lord of a manor makes a lease of the manor & a 
copyhold describing the tenement by name the 
copyhold is not extinguished because it is included 
in the lease of the manor. 

(2) If the lord makes a lease of the tenement 
apart from the manor, the tenure is extinguished. 
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Lamm v. Boorxey (1688), Cro. Car. 521; *79 E. R. 


Annotation :—Ase to (1) Dbtd. Re London & South Western 
Railway Act, 1856, Ez p. Henley (1861), 29 Beav. 311. 


1808. ——— By Crown—Tenure not extinguished.] 

—The King may grant a lease of ror holds fo 
life without ext his copyhold, & after 
the estate for life is determined he may grant the 
land again by copy of ct. roll—OrEMER v. BURNET 
(1651), Sty. 266 ; 82 EK. R. 698. 
1809. ——— Coupled by name with lease of manor 
—Tenure not extinguished.|—Lzn v. BooTHBY, 
No. 1807, anie. 

See, also, No. 630, ante. 


SuB-secr. 2.—FORFEITURD. 
A. In General. 

1810. May be real—Or personal.]—(1) There is 
& real & a personal forfeiture of copyhold lands. 

(2) Real forfeiture is not necessary to be found 
by the homages. 

(3) It is otherwise of a personal forfeiture. 

(4) A woman copyholder built a new house upon 
the land, & it was d to be a forfeiture.— 
Warps Cask (1610), 4 Leon. 241; 74 E. R. 847. 

Whether land ceases to be copyhold—Or 


br pga tenant’s estate extinguished.]—See Sec 
pos ‘oe 


2, 


B. Causes of. 
(a) Alienation of Freehold. 

1811. Alienation by copyholder—Is forfeiture of 
estate—& disseisin of lord.|—Brown’s Casz, No. 
627, ante. 

1812. Surrender by life tenant—To use of another 
in fee—No forfeiture.|—OnpcoT v. LEVELL, No. 
742, ante. 

1813. Bargain & sale—By deed indented & 
enrolied—-No forfeiture.]—— LONDON’s CasE (prior 
to 1608), cited in Godb. 269; 78 E. R. 157. 

1814. Recovery in court baron by life tenant— 
As tenant of fee—No forfeiture.}—(1) When a 
tenant for life of a copyhold suffers a recovery in 
ct. baron as tenant in fee, that is no forfeiture of 


(2) If it were a forfeiture, the lord only & not 
at those in remainder ought to take advantage. 
—KEEN v. Kirnspy (1675), 1 Mod, Rep. 199; 86 
K. R. 827; sub nom. KREN v. YY, 2 Mod. Rep. 
82; sub nom. Kerpy’s (alias Krirk’s) CASB, 
1 Freem. K. B. 192; sub nom. Birp v. KIRKBY, 


— 2387. 
pean 8 Doe d. . Trueman 
(1831), 1 B. & Ad. (2) Reid. oe d. Bover v 


(6) Lease Unwarranted by Custom. 

1815. Lease for years—Forfeiture.]—(1) A lease 
for years made by a copyholder unwarranted by 
the custom is a forfeiture of the estate. 

(2) A refusal to pay the lord a reasonable fine is 
@ forfeiture. —JAcKMAN v. HODDESDON (1594), 
peer aoe aby Pel ay Gone cies Hamond (1600) 
Gro. Hils. 779, Rath. Hobart Hammond (1900), 4 

Co. Rep. 27, b; Fraser v. Mason (1883), 11 Q. B. D. 574. 

1816. ——— Beginning at future date—Immediate 
forfeiture.]——-HARDING v. TURPIN (1628), Het. 122 ; 
124 HE. R. 392. 

1817. Lease for one year—é so from year to 
ear for ten years—Forfeiture.|——-M. prosecuted 
or the forfeiture of a copyhold of a manor belong- 

ing to her late husband done in his lifetime, being 
part of her jointure :—Held: (1) if a copyholder 
made @ lease for one & sic de anno in annum 
for ten years, it was a forfeiture of the estate if not 


| 
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warranted by custom ; (2) a lease by a copyholder 
for a year with a covenant to renew yearly for 
ten years would not be a forfeiture; (3) a rever- 
sioner could not take advantage of a forfeiture. 
mae one (LADY) CasE (1612), Cro. Jac. 301 


Annotations :-—As to (1) Refd. Fenny d. Eastman v. Child 
(1814), 2 M. & 8. 255; Doe d. Bover v. Trueman (1831), 
1B. & Ad. 736; Doe d. Robinson v. Bousfield (1344 

6 9. B. 492. Generally, Retd. Eastcourt v. Weekes (1698 

1 Lut. 799; Newman v. Holdmyfast (1717), 1 Stra. 64 

R. v. Skingle (1718), 1 

1818. 


Stra. 100. : 

Excepting last day—& so from year 

to ge i aba + hil — LUITEREL v. WESTON 
(1612), Cro. Jac. 308; 1 Bulst. 215; 79 HE. R. 263. 

1819. ——— With covenant to renew yearly for 
ten years—-No forfelture.)|—-MONTAGUE’s (LADY) 
Case, No. 1817, ante. 

1820. -}—(1) Though a copy- 
holder empowered by custom to make a lease for 
one year incurs a forfeiture if he makes a lease for 
ten years, it is necessary before forfeiture to prove 
that such a lease was in fact made & not merely 
that he promised to make such lease. 

(2) A lease for one year with a covenant that 
after the end of the year the lessee shall have the 
land for another year & so on in this manner de 
anno in annum during the space of ten years does 
not make a forfeiture. 

(3) If after a lease for years the copyholder 
continues in possession & the lord dies & his 
widow or successor take rent from the copyholder, 
the forfeiture is waived.—HAMLEN v. EN 
(1612), 1 Bulst. 189; 80 EH. R. 877. 


Annotations :-—Generally, Mentd. Turner v. Turner (1726), 
2 Stra. 708; Gardiner v. Holt (1744), 2 Stra. 1217. 


1821. Promise of lease—When lease not made— 














. No forfeiture.|—-HAMLEN v. HAMLEN, No. 1820, ante. 


| 


1822. Three leases made together—Each to 
commence within two days of expiration of other— 
Where custom for lease of one year—Forfelture.}— 
(1) A copyholder, by special custom, may make a 
lease for a year; but if he make three leases 
together, each to commence within two days after 
the expiration of the other, it is an evasion of the 
custom & forfeiture of the estate. 

(2) The lord’s acceptance of the surrender, not 
knowing of the forfeiture, will not avoid it.— 
MaTHEWS v. WuHETTON (1631), Cro. Oar. 233; 
W. Jo. 249; 79 BE. R. 804. 


Annotation :—Generally, Refd. Eastcourt v. Weekes (1698), 
1 Lut. 799. 


1823. Ass ent for years—As_ collateral 
security for bond—Forfeiture.|—If a copyholder, 
to secure a person who has become bound for him, 


covenant, that such person shall hold & enjoy the 
copyhold estate for seven years & so from seven 
years to seven years, during the term of forty-nine 

ears, if the copyholder should so long live, it is a 
orfeiture of the estate, for this deed, though 
intended only as a collateral security, amounts to 
a present lease—Tticuanps ,y._ Suty (1676), 2 


See aaee the person 

copyhold tenant, is void against the 
is a forfeiture as to himself.—SmitTH d. 
Pacwureat (1741). 8 Atk. 185; 26 


q BH. L. 
polis :—Mentd. Pomfre Windsor (1752), 2 Ves. 


0. t 
: Garth v. Cotton (1753), 3 Atk. 751; Doe d. 

real : A pe bintt) D Oonn 689; Cholmondeley v. 

Jac. W. 1; Doe d. Jones v. oar 

Oo. mes — 2 23 Teen eta (1091 
L049), 3 ae Ww 
5°5°%. B.C, BP. 231. 
Ford v. Beech (1848), Z 
See Part IX., Sect. 4, sub-sect. 2, ante. 
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1825. Forfeiture not absolute—May be waived.|— 
Dog d. RoBINSON v. BoUsFIELD, No. 838, ante. 

See, generally, Sect. 2, post. 

Lease by husband of copyholder.]—See Nos. 1913, 
1914, post. 

Remedy of lessee.]|—Scee Nos. 839, 847, ante. 

Walver.]—See No. 1931, post. 


(c) Waste. 

1826. Waste by tenant—Permissive or otherwise 
—Forfeiture.]—(1) All waste by a copyholder, 
permissive or otherwise is a forfeiture. ; 

(2) If a copyholder makes a lease for years which 
is not according to the custom, yet the lease is good 
against all except the lord.—DOoWNINGHAMS CASE 

(1594), Owen, 17; 74 E. R. 868. 
¥ — ° A bb v. Bur on 

A833), 8B. ra ae oe ‘a Fold. Doe d. Tresidder 
v. Tresidder (1841), 1 Q. B. 416. Consd. Doe d. Robinson 
v. Boustield (1844), 8 Jur. 1121. 
See, also, No. 336, ante. 

1827. Voluntary waste—Forfeiture.|—(1) Volun- 
tary waste is a forfeiture of copyhold by the 
common law. 

(2) Negligent waste is not a forfeiture unless by 
custom.—FARMER v. WARD (1595), Noy, 51; 74 
HB. R. 1020. 

See, also, No. 1833, post. 

1828. Permissive waste—No forfeiture—Except 
by custom.]—FARMER v. WARD, No. 1827, antic. 

1829. Forfeiture.|—(1) The surviving co- 
parcener of a manor cannot enter for a forfeiture, 
as for waste or a lease without licence, committed 
by a copyholder in her sister’s lifetime. 

. (2) Permissive waste is a forfeiture of a copy- 
old. 

(8) Freebench is defeated by a forfeiture, sur- 
render, or by a lease with licence, by the husband. 

(4) The lord may take advantage of a cause of 
forfeiture or not as he chooses, but if he does not, 
the cause of forfeiture does not descend to the heir. 
—EASTCOURT v. WEEKS (1699), 1 Freem. K. B. 
516; 1 Lut. 799; 1 Salk. 186; 89 BE. R. 387. 

notat — ° ° v . 

Aga LB. faa. 135. Rolla: Dee a. Hobineen ¢. Bous- 
field (1844), 6 Q. B. 492. Refd. Doe d. Tarrant r. Hellier 
(1789), 3 Term Rep. 162. 

1830. Building new house—Forfeiture.]|—WarpDs 
CasE, No. 1810, ante. 

1831. Custom of forfeiture on pulling down house 
—Good.J|—A copyhold tenant of inheritance, 
claiming that four acres of land, of freehold, were 
not laid to his house, pulled the house down :— 
Held: (1) the copyholder could not pull down the 
house, (2) the custom was the lord might enter for 
a forfeiture.—Brock v. BEARE (1610), 1 Bulst. 
50; 80 EB. R. 753. 

1832. Digging marle—To be laid on tenement— 
No forfeiture.]|—A copyholder reg f dig for marle 
without danger of forfeiture, but he ought to lay 
the marle upon the same copyhold land, & not 
upon other land.—PasTon’s CAsE (1621), Win. 8; 
124 BE. R. 7. 

1883. Part of holding converted into fishery— 
Forfeiture.|—A copyholder forfeits his hol by 
committing waste, but not if he has been fined for 
committing it; when the law gives the lord 
another recompense there will be no forfeiture. 
There is no forfeiture for infringing a right that 
the lord only has by custom & not by common 
law. 

If a copyholder converts part of his holding 
into a fishery, there is forfeiture (Hutton, J.).— 
Paston v. UTBeR (1629), Hut. 102; Litt. 264; 





: CoPpyHOLDs. 


123 E. R. 1181; sub nom. Paston v. MANNE, 
Het. 5 


Annotations :— Mentd. queries v. Lamplough (1702), 7 

Mod. Rep. 71; R. v. Budd (1758), Park. 190. 

1834, Pulling down barn—Without intention of 
rebuilding—-Property not damaged—No forfelture.] 
—Dogr d. GRUBB v. BURLINGTON (EARL) (1833), 
5 B. & Ad. 507; 2 Nev. & M. K. B. 584; 8 


Annotations :~-Consd. Blackmore v. White (1898), 68 
L. J. Q. B. 180. ‘ a Russell (1849), 13 Q. B. 
572; Jones v. Chappell (1875), L. R. 20 Eq. 5389 ; Doherty 
v. Allman (1878), App. Cas. 709; Tucker v. Linger 
(1882), 91 Ch. D. 18: Dashwood v. Magniac, [189i 3 Ch. 

06; West Ham Central Charity Board v, East London 
Waterworks Co., [1900] 1 Ch. 624. 


1835. Premises in disrepair—Rebuilt within 
reasonable time—No forfeiture.|—On mandamus to 
the lord of a manor to admit trustees of a building 
society, interested as mtgees., the return set up a 
forfeiture for permissive waste by the tenant, but 
that the tenement had since been rebuilt :—Held : 
the tenant had not delayed repairing for an un- 
reasonable time, & the trustees were entitled to 
admittance.—R. v. Dare (1861), 2 F. & F. 355. 

See, also, No. 272, ante. 

Waste by tenant of several tenements.|—See 
Nos. 1047, ante, 1853, post. 

Waste by husband of copyholder.]—Scee No. 336, 
ante; No. 1911, post. 

Waste by tenant for life.]—See Nos. 1896, 1897, 
1899, 1908, post. 

Cutting timber.]—See AGRICULTURE, Vol. II., 

‘ ue a 425, 426; p. 68, No. 446; p. 69, 

Oo. : 


(a) Refusal of Fine. 
1836. Reasonable fine—Refusal to pay—For- 
feiture.|—JACKMAN v. HoppEspoNn, No. 1815, 


ante. 
1837. —— .]}—If a copyholder refuse 
to pay a reasonable fine, or to be admitted to the 
copyhold, this is a forfeiture of his estate.—FAN- 
SHAW & BonD (1653), Sty. 387; 82 E. R. 800. 
1838. Unreasonable fine—Refusal to pay—-Where 
custom uncertain—No forfeiture.|—Hoparr v. 
HAMMOND, No. 1047, ante. 
1839. After admittance—Refusal to pay——For- 
feiture.|— HOBART v. HAMMOND, No. 1047, ante. 
1840. Refusal to pay fine assessed—When assess- 
ment disputed—No appearance on day appointed 
for payment—Forfelture.|—A lord assessed a fine 
& appointed it to be paid three months after. The 
copyholder claimed that the fine was certain & 
offered a fine on the day of assessing, onae bere 
to the rent for two years, but on the day appointe 
for payment did not attend to excuse non-payment 
nor make any other refusal :—Held: (1) this was 
a forfeiture; (2) if he had come on the day 
appointed for payment & had tendered the fine 
certain, though not the fine assessed & demanded 
by the lord it had not been a forfeiture.—-GARDINER 
v. NORMAN (1621), Cro. Jac. 617; 79 EB. R. 526. 
Annotation :-—Retd. Denny v. Lemman (1615), Hob. 135. 


1841, —— Tender of amount alleged by 
tenant to be payable—No forfeiture.|—GARDINER 
v. NORMAN, No. 1840, ante. 

1842. —— While matter in doubt-—No for- 
feiture.|— BARNEs v. CORKE, No. 1063, ante. 

(e) Refusal of Rent. 

1843. Payment refused—After change of lord— 
Change not notified to tenant—No forfelture.|— 
Where the estate of the lord of the manor was 
transferred without notice to the copyholder, to 
another, who demanded the rent from the copy- 
holder, who refused to pay it to him :—Held: it 
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was no forfeiture.—BECONSHAW v. SOUTHCOTE 

(1604), cited in 8 Co. Rep. 92 a; 77 EB. R. 615. 

Aen :— Refd. Fraunces’s Case (1609), 8 Co. Rep. 
1844. — ——_— ———- ——.]—_ Where there was 

a bargain & sale of a manor by deed indented & 

enrolled, & a copyholder before any notice given 

to him of the bargain & sale refused to pay his 
rent to the bargainee :—Held: it was not a for- 
feiture of which the lord could take advantage.— 

FRrRAUNCHS'’s CASE (1609), 8 Co. Rep. 89 b; 77 

E. R. 609. 

Annotations :—Consd. Williams d. Porter v. Fry (1673), 
1 Mod. Rep. 86; Malloon v. Fitzgerald (1683), 3 Mod. 
‘Rep. 29; ey v. Reede & Hall (1699), 1 Lut. 804; 
Burleton v. Humfrey (1755), Amb. 256; Doe d. Kenrick 
v. Beauclerk (1809), 11 Kast : 
(1841), 2 Man. & G. 729; 
Sean Dd. 106. 

Taylor v. Crisp (1838), 1 Per. & Dav. 37. Mentd. R. v. 
aromas (1637), 3 State Tr. 826; Lancashire v. Kelling- 

(1700), 1 Com. 116; Anon. (1715), 1 Com. 228; 

Le Bret v. Papillon (1804), 4 Hast, 502; Castledine v. 

Mundy (1832), 4 B. & Ad. 90; Clavering v’ Hilison (1856), 

3 Drew. 451; Kiallmark v. Kiallmark (1856), 26 L. J. Ch. 

1; Jeffreys v. Jeffreys (1901), 84 L. T. 417. 

1845. Non-payment of rent—Demanded at end 
of day appointed—No actual refusal to pay— 
Refusal implied from non-payment—Forfeiture.|— 
A copyholder held by a rent payable at Michaelmas 
& the Annunciation in equal Dereon : the rent 
was unpaid for 3 years. The y of the manor 
demanded the rent at the last moment of Michael- 
mas day, & as there was no rent on the premises 
she seized the copyhold :—Held: the copyhold 
was forfeited although there was no actual refusal 
to pay, because non-payment was a breach of the 
custom, & the voluntary negligence for so long a 
time implied wilful refusal.—Crisepz v. FRYER 
(1596), Noy, 58; Cro. Eliz. 505; Moore, K. B. 
850; 74 E. R. 1026. 

° After demand—When time & place 

appointed within manor — Forfeiture.|—In an 

ejectione firmae :—Held: (1) if a copyholder was 
emanded to do his services, & he agreed to do 
them but did not do them, this was a forfeiture ; 

(2) if the lord demanded his rent of a copyholder, 

& afterwards appointed a day & place within his 

manor for payment of it, & he failed, this amounted 

to a wilful refusal & forfeiture ; (3) if the place that 
the lord had appointed was outside the manor 
failure to pay was not a cause of forfeiture ; 

(4) when the lord demanded suit of a mill & the 

tenant refused it it was a forfeiture ; (5) if a copy- 

holder erected a mill upon his copyhold this was 

a forfeiture—GrEY v. ULisses (1625), 2 Dyer, 

211b, n.; Lat 122; 73 E. R. 467. 

1847. ——- ——— At place appointed outside 
manor—No forfeiture.|—GrEY v. ULisses, No. 
1846, ante. 

1848. ——— On day due—Without refusal to pay 
pa forfeiture.|——HoOBART v. HAMMOND, No. 1047, 
a eC. 








(f) Refusal of Services. 
i, In General. 
1849. Non-performance of services—After agree- 


ment to perform—When services demanded—For- 
felture.|—Grey v. ULissHs, No. 1846, ante. 
1850. ——— Lord may enter.]—Brown’s Oassz, 
No. 627, ante. 
ae -——— -———.]—RIvET v. Dows, No. 1305, 
_ 


1852. Refusal until liability settled—When ser- 
viees in doubt—No forfeiture.|—BannHam v. 
HiaGuns (1584), cited in Lat. 14; 82 BE. R. 251; 
sub nom. VERNON v. Huaains, cited in Lat. 128. 

J —~—VOL,. aiit, 
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li. Suit of Court. 


1853. Failure to attend—On general summons— 
In church—No forfeiture.|—Trespass. The case 
upon demurrer was, divers copyholds were granted 
by one copy & all began & were to end at one time. 
The copy older committed waste in one of the 
copyto ds :—Held: (1) if several copyholds were 
held by several tenures waste in one of them was a 
forfeiture of that estate only though they were 
all granted by the same copy; (2) it was no cause 
of forfeiture for a copyholder to disobey a general 
summons of the ct. in the church; (3) in i 
admittances the lord is only an instrument & the 
surrenderee when admitted is in by the surrenderor 
& pepe the charges & incumbrances of the 
lord.—-TAVERNER v. OROMWELL (1594), Oro. Eliz. 
ees 4 Co. Rep. 27 a; 3 Leon. 107; 78 E. R. 


Annotations :—As to ih} Consd. Johnstone v. Spencer (1885), 

30 Ch. D. 681. - Hobart v. Hammond (1600), 4 
Co. Rep. 27 b. Aa to (3) Refd. Westwick v. Wyer (1581), 
4 Co. Rep. 28 a. 


1854. —— —— —— ——.]—If a copyholder 
comes not to the lord’s ct. after a particular sum- 
mons made to their persons to come, it is a for- 
feiture without any express denial to come; yet 
the not coming after a general summons at the 
church was not any forfeiture, but if he might 
excuse his not coming upon any good cause, as 
sickness or the like, etc., it should save the for- 
feiture (per Cur.).—Hatton’s Case (1595), cited 
ae: Hliz. 505 ; cited in 3 Leon. 109; 78 EB. R. 


Annotations :—Consd. Crispe v. Fryer (1596), Moore, K. B. 
850. Refd. Gay v. Kay (1599), Cro. Eliz. 661. Mentd. 
Neale v. Jackson (1595) R 26b; Leicester 


: . Rep. 

Forest Case (1607), Cro. Sac. 155; University of Oxford 

— ue Sa ety 10 Co. Rep. 63b; Smith v. Wheeler (1671), 
ent. : 


1855. ———_ Without wilful refusal—No for- 
feiture.|—-BELFIELD v. ApAms, No. 1804, ante. 
1856. ——~ On particular summons—Without 


express refusal—Forfeiture.])—HAaATTon’s Case, No. 
1854, ante. 

1857. When absence excused—-For good cause— 
No forfeiture.|—-HATTON’s CasE, No. 1854, ante. 

1858. Wilful refusal—After notice—Forfelture.] 
—Deft. being a copyholder, was summoned to 
appear at the ct. of the lord, to perform his service 
as a copyhold tenant: he made default, upon this 
the lord took advantage, by forfeiture :—Held : 
deft. had forfeited his estate. 

The eae ve of services, is incident to every 
copyholder: if issue was taken upon his con- 
temptuously refusing to come, this implies a 
notice to be given before (MONTAGUE, O.J.). 

If a copyholder wi y withdraws his suit & 
service which he owes to the lord, at his ct., this 
is a breach of the custom, & this is a forfeiture of 
his copyhold estate (HAUGHTON, J.). 

As touching the custom to have this to be a 
forfeiture, in some cases it is so: a copyholder 
holds his estate per redditus, servitias et consue- 
tudines, & this if he breaks & does not perform 
the same, this shall be a forfeiture of his copyhold 
estate (CROKE, J.). 

If a copyholder refuses to pay his rent, or to 
perform his services to the lord, this is a forfeiture 
of his copyhold estate: the lord is to hold his ct. 
within manor: but if the lord usually holds 
it in such a house, & holds this in another place, 
he ought to give notice to the copyholder. If a 
copyholder be warned to appear to do his suit & 
service in another part of the manor, in such a 
case it may be he is not bound to perform 
it (DoDDERIDGEH, J.).—HAMMOND v. WEMIBANK 
(1617), 8 Bulat, 268; 81 E. R. 226. 
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Sect. 1.—Determination: Sub-sect. 2, B. (f) 4. & 
ait., (g) & (hk), C., D. (a), (b) & (c) & E.} 

1859, ——— ——~ When holding of court ques- 
tloned—-No forfeiture.|——-Munimas v. BAKER, No. 
1039, ante. 

Relief in equity.]—See No. 1946, post. 


iii. Other Services. 

1860. Refusal of suit of mill—Forfeiture.]— 
Gruy v. Utisszs, No. 1846, ante. 

1861. Erection of mill—Forfelture.)—GrEY v. 
Uxisses, No. 1846, ante. 

1862. Refusal of verdict—After sufficient evidence 
—Forfeiture.)—SouTHWELL v. THURSTON (prior to 
1594), cited in 3 Leon. 109; 74 E. R. 572. 


(9g) Failure to take Admittance. 
1868. Refusal to be admitted—Forfeiture.]— 
FansHAW & BonD, No. 1837, ante. 
1864. Failure to claim admittance—By heir— 
Beyond seas—No forfeiture.}——-CoPpLEy’s CasE 
(1610), Coke’s Oomplete Copyholder, Sect. xix., 


Supp., p. 91. 

1865. —— After proclamation—No for- 
felture—Except by custom.]|—SALISBURY’s (EARL) 
CasE, No. 1388, ante. 

1866. — —.]— Dor d. 
TARRANT v. HELLIER, No. 1398, ante. 

Seizure quousque, see Part XII., Sect. 7; Part 
XVIII., Sect. 2, sub-sect. 2, O. 

1867. When one of several co-heirs feme 
covert—No attorney for feme covert appointed by 
lord—Seizure of whole estate irregular.|—DoE d 
T v. HELLIER, No. 1898, ante. 

; By infant.}—See No. 1566, ante, No. 1875, 
ost. 


1868. Custom of forfeiture on failure to take 
admittance—On surrender to surrenderee & his 
heirs—No forfeiture—After failure to claim by 
surrenderee for life.|—-A custom in a manor was 
that upon a surrender made to one & his heirs if 
hree proclamations passed & he did not come to 
be admitted the lord should have it as forfeited. 
A surrender was made to the use of A. for life, 
remainder to B.infee. A. suffered three proclama- 
tions to pass & did not come to be admitted : 
Held: (1) the custom should be taken strictly & 
the lord should not have the estate upon the de- 
fault of the tenant for life for here the estates of 
A. & B. were divided estates & the custom was 
intended of an entire fee simple given to one 
person; (2) a custom that if the surrenderee of a 
copyhold did not take it up at the next ct. he 
should be barred was good.—BasPoLtn v. LONG 
i aetae Yelv. 1; Noy, 42; Oro. Bliz. 879; 80 


Annotations :-—~4s to (1) Oonsd. Payne v. Barker (1662), 

O. Bridg. 18. Bink v. Diliiston (1690), 1 Show. 83; 
Doe d. Bover v. Trueman (1831), 1 B. & Ad. 786. Ae to 
3) Royden & Moulster’s Case (1626), Godb. 367 ; 

oe d. Bover v. Trueman (1831), 1 B. & Ad. 736. 

Waiver.|—Scee No. 1728, ante ; No. 1945, post. 
Right of lord to enforce admittance.|—JSee, 

generally, Part XVIII., Sect. 2, sub-sect. 2, OC. 


(h) Crime. 

1869. Felony of heir—Expectant on determina- 
tion of widow’s freebench — Forfeiture.]—Deft. 
was seised of the manor of B. the custom of 
the manor the widow of a copyholder dying seised 
waa entitled to be admitted to the whole tenement 
during her widowhood as freebench; by another 
custom if any copyholder was convicted of felon: 
the lord might seise. Piltf..s grandfather di 

of a tenement of the manor, & his widow 
was admitted to her freebench. During her life- 

















CoryvqHOLps. 


time, pltf.’s father was convicted of felony & died. 

In an action of trespass after her death :—Held : 

pltf. could not recover.—BORNEFORD & PAOCKING- 

TON’S Case (1588), 1 Leon. 1; 74 H.R. 1. 

a pecniai ; nid. —— d. Jefferies v. (1754), 1 
eny. ° 

1870. Custom of forfeiture—On felony by tenant 
—Presented by homage—Good.]—Grtrins v. Cow- 
PER (1609), 2 Brownl. 217; 128 E. R. 906. 

1871. —— —— Without attainder-—Bad.] 
—Held: a custom of a manor, that if any copy- 
holder committed felony, & the same was pre- 
sented by twelve homagers, that the tenant should 
forfeit his copyhold was no good custom, because 
in judgment of law before attainder it is not 
felony.—PAGINTON & HueET’s OasH (1609), Godb. 
267; 78 E. R. 156. 

72, —— -——— Without attalnder—Good by 
special custom.j|—R. v. WILLES (1820), 3 B. & Ald. 
510; 106 E. R. 748. 

1873. Conviction of felony—Subsequent pardon 
—Subject to imprisonment—No seizure by lord 
during tenant’s imprisonment—No mi 
A copyholder was convicted of a capital felony, but 

oned upon condition of re two years 
in prison, & the lord did not do an 
seizing the copyhold :—Held: at the expiration 
of the two years the ad Goren might maintain 
an ejectment for the land against one who had 
ousted him, inasmuch as the pardon restored his 
competency, & the estate would not vest in the 
lord without any act done by him.—Dok d. Evans 
v. EVANS (1826), 5 B. & 0. 584; 8 Dow. & Ry. K. B. 
899; 4L. J. 0.8. K. B. 822; 108 H.R. 218. 

1874. Felony of surrenderor—Before surrenderee 
admitted—Forfelture—Though surrender by way 
of mortgage.|—R. v. St. JOHN Mipmay (DAME 
JANE), No. 16338, ante. 

Felony by tenant for life.|—-See No. 1904, post. 

Outlawry of tenant.]—See CrimmnaL Law & 
PROCEDURE. 

Crime by devisee before admittance.|—See No. 
1632, ante. 








C. Who may incur. 

1875. Infant—Not bound by custom for for- 
feiture—On failure of surrenderee to take admit- 
tance.|—Infant not bound.—KING v. DILLISTON 
(1690), 1 Salk. 886; 3 Mod. Rep. 221; 1 Show. 
aaa 1 Lut. 765; 1 Freem. K. B. 494; 91 EB. R. 


Annotations :—Refd. Doe da. Bover v. Trueman (1831), 
1B. & Ad. 786; R. v. Oundle (1834), 3 Nev. & M. K. B. 
484; Dimes v. Grand Junction Canal Co. /1848), 9 Q. B. 
469; A.-G. ov. Sandover, [1904] 1 K. B. 689. 

See Infants Property Act, 1830, ss. 5 & 9. 
Relief on forfeiture by infant.]|—Sce No. 19465, 


poat. 
1876. Married woman-——Waste by husband— 


righ aaah v. MOLINEUX, No. 38386, 
ante. 
1877. ——— Waste by stranger without consent of 


husband—No forfeiture.|—-CLIFTON v. MOLINEUX, 
No. 336, ante. 
See, generally, Sub-sect. 2, B. (c), ante. 
D. Dispensation by Licence. 
(a) Validity of Licence. 

1878. By limited owner—Good only during lord’s 
oeate the td coed by licence first then 
had of the lord did demise, & did not show what 
estate the lord had, nor the place nor time when 
it was made, it is not good. It ought to appear 
what estate the lord had, for he cannot give 
licence to make a lease of longer time in the tenancy, 


then he had in the signiory (yer Cun.).— v. 
Evans (1610), 2 Brownl. 40; 123 E. i 808. 
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1879, By lessee of manor—To fell timber—Void 
against lessor.|—Munipas v. Bakgr, No. 1039, 
nie 


° 1880. To commit common nuisance—Bad.]— 
DEWELL v. SANDERS (1618), Oro. Jac. 490; 79 
B. RB. 419; sub nom. Duuty v. SAUNDERS, 2 Roll. 


poe g, 50. Mentd. Hannam v, Mockett (1824), 2B, & 0. 
934; Taylor e, Newman (1863), 4 B. & 8. 89; Nye 2. 
Niblett (1917), 16 L. G. R. 67. 

(b) Interpretation of Licence. 
1881, Copyholder in fee—Must follow licence 
strictly.j|— DON v. ARROWsMITH, No. 1772, 


ante. 

1882, Lease by copyholder for life for three years 
absolutely—On licence for lease for three years if 
tenant live so long—Good.]—HApDDON v. ARROW- 
smiITtH, No. 772, ante. 

1883. Lease for 21 years from Christmas next— 
On licence for lease from Michaelmas last—-Bad.]— 
(1) If the lord of a manor grants the inheritance of 
all the copyholds, the grantee shall hold customary 
courts. 

H. was seised of the manor of P.-G., & made a 
lease of two of the copyholds & of the ct. baron for 
two thousand years, saving to himself the other 
demesnes & services. The lessees kept ct. there, 
& a copyholder surrendered to the use of A. in fee. 
A. obtained licence in ct. to let it for one & twenty 

ears, from Michaelmas last past. He made a 
ease afterwards for one & twenty years to begin 
at Christmas following to pltf., who entered, & 
being ousted by deft., brought an ejectione firme : 
—RHeld: (2) it was a good copy; (3) the ct. might 
well continue for admittance of copyholders; for 
otherwise every one of his own act might destroy 
his copyholder’s estate; (4) the lease was not 
warranted by this licence, & no ejectione firme 
lay upon lease.—JACKSON v. Nea (1594), Cro. 
Eliz. 895; 78 H. R. 640; sub nom. NEAL & 
JACKSON’s OasH, 4 Oo. Rep. 26 b. 


Annotations :-—Refd. Doe d. Robinson v. Bousfield (1844), 

6 Q. B. 492; Phillips v. Ball (1859), 6 Jur. N.S. 48. 

1884. Lease for three years—On licence for lease 
for 21 years—Good.]|—GoopWIN v. LONGHURST 
(1596), Cro. Hliz. 585; 78 BH. R. 782. 

Annotation -—Consd. Doe d. Robinson v. Bousfleld (1844), 

1885. Lease for three years without limitation— 
On licence for lease for five years limited by a life— 
Good.|—WoRLEDGH v. BENBURY, No. 1897, post. 

1886. Licence to demise part of tenement saving 
fines—-Further licence to demise remainder—Fixing 
rent for *‘ the whole ’*—*‘ The whole ’’ meant whole 
of residue not demised.|—On Feb. 8, 1810, a 
licence was granted by the lord of a manor to a 
oa Gap ree to demise part of his copyhold premises 
to A. for seventy-one years, saving to the lord all 
fines, etc., in as ample a manner as if the licence 
had not been granted. On Apr. 4, 1810, a second 
licence was ree to him to demise the remainder 
of the copyhold tenement excepting the land de- 
mised to A. for the term of seventy-one years, with 
this condition, “‘ that, in consequence of his engage- 
ment to improve the premises, & paying unto the 
lord a fine for his licence, it is hereby agreed, that, 
during the term of seventy-one years, the fine on 
all future admiasions shall be at & after the rent 
of £87 per year, for ‘ the whole ’ & so in proportion 
for every less quantity of land ”’ :— 

Held: the words ‘‘ the whole ’”? meant the whole 
of the residue which had not been demised ta A. ; 
& the exors. of the copyholder were bound to pay, 
on their admission to the whole of the pre ‘ 
not only the two years’ improved value on £87 
per annum, but also two years’ improved value 
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of the premises demised to A.—OvurtTis v. Scatns 
ee) us M. & W. 444; 14 L. J. Ex. 318; 153 


e 4 e 
See, generally, Part IX., Sect. 4. 


(c) Discretion of Lord to grant. 

1887. Agreement to grant—Enforceable by 
specific performance.|—-The lord of a manor, in 
consideration of £300, agreed to grant to a copy- 
hold tenant licence to let the estate for as long a 
time as had been formerly ted to his father or 
mother. He admitted a licence to the mother 
to let for 60 B heen :—Held: a decree would be 
made that he should grant the like licence now.— 
HUNGERFORD v. AUSTEN (1650), Nels. 49; 21 
BH. R. 786. 

Enclosure from waste—Known to steward over 
twelve years—Licence presumed.}|—See Commons 
& Riautrs of Common, Vol. XI., p. 55, No. 822. 

1888. Alleged custom to demise for three years 
without licence—Or for longer with licence on 
payment to lord—Mandamus to lord for licence 
refused.|—-On an application for a rule to show 
cause why a mandamus should not issue :—Held : 
& mandamus would not go to compel the lord of a 
manor to grant a licence to a copyholder to demise 
his copyhold land on an alle custom that the 
tenant might demise for three years without 
licence, & that, for licence to demise during a 
longer term, the lord should have a sum certain 
for every year of such term.—R. v. HALE (18388), 9 
Ad. & Hl. 389; 1 Per. & Dav. 293; 1 Will. Woll. 
& H. 741; 8L.J.Q. B. 88; 112 EB. R. 1240. 

An :—Refd. Mills ». Colchester Corpn. (1867), 
R. 2 C. P. 476, 


L. Mentd. R. v. Chichester (1859), 6 
Jur. N.S. 120, 
E. Who may claim. 


1889. Lessee for years of manor—Except for 
refusal of fealty.]|—-The question was if the lord 
of a manor made a lease for years, & a copyholder 
afterwards committed a forfeiture should the 
lessee for years take advantage thereof :—Held: 
the feoffee or lessee should have advantage of all 
forfeitures belonging to land, as in case of feoffment 
& the like, but on the contr for not doing 
fealty.—East v. HarpiIna (1597), Owen, 63; 


Cro. Eliz. 498 ; Moore, K. B. 892; 74 BH. R. 901. 
Annotations :-——Reld. Kastcourt v. Weeks (1697), 1 Salk. 186; 
Willis ». Stone (1827), 1 Y. & J. 262; Doe d. Grubb v. 


Burlington (1833), 5 B. & Ad. 607. 

1890. -]— Where there was a copyholder for 
life, & the lord leased for years, & the copyholder 
committed a forfeiture :—Held: the lessee might 
enter for the forfeiture. 

Where there was a tenant for life, & a remainder 
for life; if the tenant for life committed a for- 
feiture :—Held: the remainderman for life might 
enter; for the particular estate in possession was 
determined by the forfeiture, & if the remainder- 
man could not enter, then it should be at the will 
of the lessor whether he should ever have it. The 
same law would apply if the remainder was for 
years.—Merpres & Kimpout’s Oase (1611), Godb. 
175; 78 BH. BR. 106. 

1891. Not reversioner.|——MONTAGUR’s (Lapy) 

1892. Not succeeding lord—For forfeiture in- 
curred in time of predecessor.]|—CHAMBERLIN v. 


Draxkw (1657), 2 Sid. 8; 82 H. R. 1226. 
ae v9 ort saa Doe d. Bover v. Trueman (1831), 1 


1898. —-——- ———- Unless act of forfeiture destroys 
estate.]—Don d. TARRANT v. HELLIER, No. 1898, 


ante, 

1894. Not surviving coparcener—For forfeiture 
incurred in life of deceased coparcener.]—Hast- 
COURT v. WEEES, No. 1829, ante. ‘ 

L2. 
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Sect. 1.—Determination: Sub-sect. 2, E. & F. (a) 
4. & d., (b) & (c), G., H. (a), (b) & (ec), J. 
(a) & (b) & J. (a).] 


1895. Not heir.]—Eastcourr v. WEEKs, No. 
1829, anie. 
F. Effect of Forfeiture. 
(a) By Tenant for Life. 
i. On Estates in Remainder or Reversion. 

1896. Estate for lives—In succession—Reversion 
forfeited.]—If lands demisable by copy are let 
to two persons successively where the custom is 
that they may not cut trees, & the first tenant 
cuts trees that is a forfeiture of the copyhold, & 
he also forfeits the estate of him in the reversion 
because it is not regarded as frank tenement at 
the common law.—ANON. (1563), Ben. & D. 49; 
Moore, K. B. 69; 123 E. R. 263. 

1897. ——— Custom for first name to hold for life 
only—Whole estate forfeited.|—If copyhold lands 
be demised for three lives, where the custom of the 
manor is, that the first name in the copy shall 
enjoy it only during his life, & the tenant for life 
commit waste, it is a forfeiture of the estate. 

A lease by a copyholder for three years without 
any limitation, under a licence to lease for five 
hes if A. live so long, is good.—-WoRLEDGE v. 

ENBYRY (1617), Cro. Jac. 486; 79 E. R. 378. 

1898. Life estate only forfeited—-Not estate in 
er poeta a copyholder for life commit a 
forfeiture, his estate alone, & not that in remainder 
or reversion shall be forfeited ; especially if the 
forfeiture was collusive.-—RasTaL v. TURNER 
(1598), Cro. Hliz. 598; 78 EB. R. 840. 

Annotations :-—Reftd. Doe d. Grubb v. Burlington (1833), 
5 B. & Ad. 507; Re London & South Western Railway 
Act, 1856, Hz p. Henley (1861), 29 Beav. 311. 

1899. Waste.|—If a copyholder for 
life commits waste, it s not forfeit the estate 
of him in remainder.—REDSAL v. LAcon (1597), 
cited in Oro. Eliz. 880; 78 BE. R. 1104. 

Annotation :—Refd. Baspool v. Long (1602), Oro. Eliz. 879. 
1900. Not estate in reversion.]—RAsTAL v. 

TURNER, No. 1898, ante. 

See, also, No. 1904, post. 

1901. Widow’s customary estate barred—Apart 
from special custom—Felony of tenant for life.]— 
ALLEN v. BRACH, No. 939, ante. 

ii. Right of Entry. 

1902. Tenant for years in remainder enters.|— 
Mrerrss & Kipovut’s Casz, No. 1890, ante. 

1908. Life tenant in remainder enters.|—-MEERES 
& Kipovut’s OASsE, No. 1890, ante. 

1904. Life tenant in reversion enters.|—Where 
a copyholder for life is attainted of felony; he in 
reversion for life may enter.—STRODE v. DENNISON 
(1682), 3 Lev. 94; 83 EH. R. 594; sub nom. BENnI- 
son v. STRODE, T. Jo. 189; sub nom. BENESON v. 
STRODE, Skin. 9, 29, Ex. Ch. 


Annotation :—Refd. Doe d. Evans v. Evans (1826), 5 B. & C. 


1905 Lord enters—Not remainderman.)—If a 
copyholder for life commits a forfeiture, the lord 
& not the derman shall enter.—PopGEr’s 
Case (1612), 9 gon ae 5 mu E. R. 888. 
Annotalions 1082), Skin, 29 rad rei), agers 111; 











d. Hare 2) ug. K. B, 14 
o. Pett (1840), 11 Ad. & El. 842; Bird ». 
4 Exoh. 786; Dibbins v. Dibbins (1896), 66 L. 
1906. ——- —--.]-——Krewn v. Krgsy, No, 1814, 


CoPpYHOLDs. 





907, ———. For life of copyholder.}—If there 
be a copyhold estate for life, remainder to B. & the 
tenant for life forfeit, it is not such a determination 
as to let in the remainder; but the lord shall 
enjoy it during the life of the tenant for life 
(Hort, O.J.).—HEaD v. TYLER (1697), 12 Mod. 
Rep. 123; 88 E. R. 1209. 

1908. ——— Notwithstanding intermediate estate 
in remainder—Between copyholder’s estate & lord’s 
reversion.|—The lord may enter for waste com- 
mitted by copyholder for life, though there be an 
intermediate estate in remainder between the 
estate of copyholder for life & the lord’s reversion. 
—Dor d. Fotkus v. CLEMENTS (1813), 2 M. & S. 
68; 105 E. R. 307. 

See, also, Nos. 1896, 1897, 1898, 1899, 


(b) By Tenant of Several Copyholds. 


1909. Forfeiture for waste—Affects only estate 
in which waste committed—Other copyholds of 
tenant not affected—Though granted by same copy.]| 
—TAVERNER v. CROMWELL, No. 1853, ante. 

1910. ——- ——- ——_.]—-HoBart v. HAMMOND, 
No. 1047, ante. 


(c) By Husband of Copyholder. 


1911. Forfeiture of wife’s estate—After death of 
husband.|—-On a case referred to the judges :— 
Held: (1) if a woman copyholder took a husband 
who committed waste it was a forfeiture ‘of the 
wife’s estate after the death of the husband; 
(2) a grant of copybolds parcel of one manor made 
at a ct. holden for another manor was void.— 
er aoe BassET (1583), Ch. Cas. in Ch. 177; 21 


336, ante. 

1913. Forfeiture during husband’s life only.]— 
The husband of a feme covert copyholder made a 
lease not warranted by the custom :—Held: he 
forfeited only during his own life.—HkEpp v. 
CHALENER (1589), Cro. Hliz. 149; 78 EH. R. 406. 

1914. .]—A husband seised of a copyhold 
in right of his wife made a lease not warranted by 
the custom :—Held: it was a forfeiture of the 
estate during the life of the husband only.— 
SAVERNE v. SMITH (1625), Cro. Car. 7; 79 E.R. 
611, Ex. Ch. 


G. Estate Acquired by Lord. 


1915. Right to growing crops—No right to 
severed crops.|—-ANON. (1368), 42 Edw. 3, fo. 25, 





——.]—-CLIFTON v. MOLINEUX, No. 





Annotations :—Retd. Brown's Case (1581), 4 Co. Rep. 21a; 

Belfield v. Adams (1615), 3 Bulst. 80. 

1916. Lease by copyholder—Under licence of 
lord—Not affected by forfeiture.|—In an action of 
ejectment :—Held: (1) a lease granted by a copy- 
hold tenant under a licence of the lord was not 
affected by a forfeiture of the tenant’s estate, such 
licence operating as a confirmation by the lord, &, 
consequently, pending the term created thereby, 
the lord could maintain ejectment for the and ; 
(2) & it was competent to a purchaser of the tenant’s 
interest in the copyhold tenement, who came in & 
defended as landlord, & who was in receipt of the 
renta, to set up the lease as a bar to the lord's 
claim.—OLARKE v. ARDEN (1855), 16 C. B. 227; 
24L,. J.C. P. 162; 25 L. T. 0.8.83; 1 Jur. N.S. 
710; 3 W.R. 444; 80.L. R. 781; 189 B. R. 744. 

nether land remains copyhold.|— See No. 676, 
ante. 

Copyhold with right of common—Effect of regrant 
Y lord.|—See Commons & Ricuts or Common, 

ol. XI., p. 28, No. 362. 


Part XIX.—DETERMINATION AND SUSPENSION OF TENANT’S EsTaTE. 


H. Enforcement. 

(a) How Enforced. 
1917. Entry by steward—Without precept for 
seizure—Or written authority from lord—On 
refusal of fine.|—Trorrar v. BLAKE, No. 508, 


ante. 
1918. Seizure not necessary.|—PaGE v. SMITH, 
No. 564,- ante. 


(b) Proof of Proclamation. 
1919. Viva voce—Not merely by production of 
court rolls.|-PATESON v. DANGES, OR SALISBURIES 
(LORD) OCAssH, No. 1388, ante. 


(c) Presentment. 
1920. Real forfeiture—Need not be found by 
ga be a CasE, No. 1810, ante. 
1921. Personal forfeiture—Must be found by 
homage.]—-WARDs OASE, No. 1810, ante. 


I. Loss of Right. 
(a) By Lapse of Time. 

1922. After twenty years—-Lord’s right barred.]— 
WHITTON v. PEACOOK (1834), 3 My. & K. 825; 
Bing. N. C. 411; 1 Hodg. 376; 2 Scott, 630; 
5L. J.C. P. 124; 40 H.R. 124. 

Annotations :-—Refd. Re Lidiard & Jackson’s & Broadley’s 
Contract (1889), 42 Ch. D. 254. Mentd. Gouldsworth v. 
Knights (1843), 11 M. & W. 337: Webb v. Austin (1844), 
7 Man. & G. 701 ; Sturgeon v. Wingfield (1846), 15 M. & W. 
924; Cuthbertson v. Irving (1859), 4 H. & N. 742; Irving 
v. Cuthbertson (1860), 6 Jur. N.S. 1211. 


(6) By Waiver. 

1923. Admittance—Waiver of former forfeiture.] 
—CLERKE v. WENTWORTH (1582), Toth. 45; 21 
E. R. 119. 

1924. Of heir—No waiver.|—-The father 
commits a forfeiture & dies; the son is admitted 
as heir by descent ; this purgeth not the forfeiture, 
because, the father dying seised of no estate, the 
son cannot be admitted to any.—SmMITH v. 
(1587), Toth. 45; 21 BH. R. 119. 

1925. ——— By lord pro tempore—Waiver.] 
—MUNIFAS v. BAKER, No. 1039, ante. 

1926. By lord pro tempore—Wailver.]— 
PAGE v. SMituH, No. 564, ante. 

1927. ——~ By lord not entitled—No waiver.|— 
PAGE v. Smitu, No. 564, ante. 

Sec, also, No. 1937, post. 

1928. Acceptance of heir—After entry in life- 
time of ancestor—No waiver—Of forfelture incurred 
by ancestor./—-PascaL v. Woop (1676), 3 Keb. 
641; 84 BE. R. 926. 

1929. Acceptance of fine—On admission of 
devisee—Waiver—Of testator’s forfeiture for failure 
to claim admittance.|—-Mtgee. of copyholds entered 
into possession & died without having been ad- 
mitted ; his devisee entered & the lord demanded 
a fine, &, by arrangement, had the profits for a 
ceitain time in satisfaction of the fine :—Held: 
the lord could not afterwards forfeit the estate for 
omission of the mtgee. to be admitted & pay a 
fine.—Lucas v. PENNINGTON, Wricut & NoBLE 
(1629), Nels. 7; 21 E. R. 776. 

1980. Acceptance of surrender—Without notice 
of liability to forfelture—-No waiver.]—MATHEWS 
v. WHETTON, No. 1822, ante. 

1981. Lease of freehold—Before entry—Waiver— 
Of forfeiture for lease unwarranted by custom.]—If 
a copyholder makes a lease for years which is a 
forfeiture at common law, & afterwards the lord 
of the manor makes a feoffment or a lease for 
years of the freehold of this yd tear to another, 
should the feoffee or lessee take advantage thereof : 
—-Held: he should not, for the lease of the freehold 
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made by the lord before entry was an assent that 
the lessee of the copyhold should continue his 
gr ta v. MERIVALB (1597), Owen, 63; 74 

1982. Seizure of heriot—-Waiver—Of forfeiture 
incurred during tenancy.|—Where A. committed a 
forfeiture & the lord nevertheless seised a heriot 
upon his death :—Held: the lord cannot after- 
wards avoid the heir’s estate for the forfeiture, 
because the taking of a heriot admits the dying 

1983. ——— For heriot service—Waiver—Of for- 
felture incurred during tenancy.]—-PascaL v. Woop 
(1676), 8 Keb. 641; 84 EB. BR. 926. 

1934. For heriot custom—No waiver.|— 
Pascar v. Woop (1676), 3 Keb. 641; 84 E. R. 926. 

1935. Acceptance of rent—Waiver—Of for- 
feiture for lease unwarranted by custom—During 
life of previous lord.|—-HAMLEN v. HAMLEN, No. 
1820, ante. 

1936. Tenant fined for waste—Walver.]—-PASTON 
v. UrTBER, No. 1833, ante. 

1937. Forfeiture not presented in lifetime of 
tenant—Not enforceable against successor.|—How- 
anaes CARPENTER (1677), 8 Keb. 775; 84 H. R. 
1938. Forfeiture for levying fine—May be waived.] 
—Dos d. TARRANT v. HELLIER, No. 1398, ante. 

1939. Forfeiture for fallure to claim admittance 
—May be waived.]—Don d. WARWICK v. COOMBES, 
No. 1743, ante. 

See, also, No. 838, ante. 





J. Remedies of Tenant. 
(a) Relief in Equity. 

1940. General rule.]—Relief against forfeiture 
of a copyhold might be given in equity.—-PooRrs 
vy. OXENBRIDGE (1602), Toth. 104; 21 HK. R. 137. 

1941. Wilful forfeiture—For voluntary waste— 
No relief.|—THomas v. PortTER (1668), 1 Cas. in 


Ch. 95; 22 H.R. 711. 
Annotations :-—Refd. Cox v. Higford (1710), 2 Vern. 664. 
Mentd. Bracebridge v. Buckley (1816), 2 Price, 200 


1942. ——- ——-- .|—The copyholder pre- 
ferred his bill to be relieved against a forfeiture 
for cutting timber :—Held: if the waste were 
voluntary the ct. would not relieve; & an issue 
at law was directed, whether he cut the trees with 
an intent to do waste.—WorcrsTuR (BP.) v. 
ONE OF HIS CoPYHOLDERS (circa 1667-72), Freem. 
Ch. 187; 22 BE. R. 1112. 

1943. For lease without licence—No relief] 
—No relief against a voluntary forfeiture of copy- 
hold estate, as by making a lease without licence 
from the lord; but it is otherwise where the 
forfeiture was only intended by way of security for 








sums due. As to a fine or rent, upon payment of 
what is due, with interest, equity will relieve. 
Qu. : whether working a quarry & sopyne @ 
which had been first » or 


ores oe freeho. oe 
lopping trees, or grubbing up hedges are eg 
forfeitures of a copyholder’s estate.—PEACHY v. 
SomMERSET (DUKE) (1721), 1 Stra. 447; Prec. 
Deca Coe: De © Bampton (1799), 4 Ves 700 
e e m {) i e 

A tions ene tig33), 8 B. a Ad. 264. Mentd. 
Whetstone v, Sainsbury (1722), Prec. Oh. 591; Brace- 
bridge v. Buckley (1816), 2 Price, 200 ; v, Rowlsnd 

1880), aa a Lar 0. Hedditen 1B 118981 

127; Re Dixon, Heynes v. Dixon, [1900] 2 Oh. 

561. 

1944. When forfeiture by way of security for 
payment of sums due—Relief granted—On payment 
with interest.)—-PEAcHY v. SOMERSET (DUK®), No. 
1943, ante. 
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Sect. 1.—Delermination: Sub-sect. 2, J. (a) & (b);3 
sub-sect. 8, A. (a), (b) & (c), B. & C.] 


1945. For cutting trees—By undertenant of 
infant— Relief ted.J—An infant copyholder 
was admitted, & the lord committed the custody 
to the mother of the infant, whose undertenant 
cut down timber, which being presented, the lord 
seized the land for the forfeiture (during still the 
reg oe & kept it till he died, & it descended to 

the heir :—He inasmuch as the copyholder 
moved 4 suit twenty-nine years "batons which was 
revived, & the forfeiture was taken during his 
minority, he would be restored to his possession 

till the lord should recover it for the forfeiture by 
ue ea law.—Lirron’s Oasn (1699), Cary, 6 ; 
Annotation :—Consd. Andrews v. Hulse (1858), 4 K. & J. 392. 

1946, For refusal of suit—é& service—By Quaker 
—Relief granted.|—-CupmMoRE v. RAVEN (prior to 
(1710), cifod in 2 Vern. 664; 28 E. R. 1082. 

Annotation :—Refd. Cox v. Higtord (1710), 2 Vern. 664. 

1947. Failure to repair—During twenty years— 
Services also neglected—No relief. fay wll will 
not relieve against forfeiture of a copyhold for not 
repairing, where the neglect to repair has lasted 


for 20 years, & there has for the same time been | 


neglect to do suit to service. ae v. HIGFORD 
(1710), 2 Vern. 664; 23 BE. R.1 
AOR: '—Refd. B 


1948. Lord prosecuting legal rights—Not re- 
strained on interlocutory application—In suit by 
tenants to establish alleged custom.|—Upon an 
interlocutory a oo at, pe suit of the copyhold 
tenants in a bi blish certain customs dis- 
puted by the lord eld : the lord of a manor 
would not be restrained from prosecuting his legal 
sewed against one of such tenants in respect of an 

forfeiture.—SEFTON (LORD) v. SALISBURY 
TPS (1859), 88 L. T. 0.8.27; 7 W. R. 272. 


(b) Other Cases. 
1949. Tenant ousted without cause—Trespass.]— 
BRoOWn’s OasB, No. 627, ante 


SUB-SECT. 3.—ESOCHEAT. 
A. Occasion of. 
(a) On Death of Cestui que trust. 
1950. Death of cestul que trust without customary 
heir—Trustee retains for his own benefit--No 
raging to lord.]—Lands were held by descent from 
te ancestor, & the cestui que trust died 
without heirs ex parte paternd:—Held: the 
trustee should retain them for his own benefit as 
well against the heir ex parte maternd as against the 
lord by escheat. A trust satate was ae 
liable to escheat.—BuRGEss v. WHEATE (1759), 1 
Wm. Bl. 123; 96 E. R. 67; sub nom. BurGsss v. 
WHATE, A. -G. v. WHEATE, 1 Eden, 177. 
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1844), aa ee 
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o W 
Hel Ses. 16 Ch. D. 73 
27 Ch 29 Barclay Russell ( 
424; Cranfurd v. Hunter (1798), 8 Term Rep. Y Geton 
‘ Gordon Gga Gwen, <0 ley v. rsneya tte 


Veneata Narraina: 1 pf J 
Sweeting v. srrainapah (186 Do Rep. Prior ‘App. 6993 


tee Part 


032. 
Bracebridge ®. sey (1816), 2 Price, ’ were void. Testatrix died without heirs. The 


= ee. 


lord. 
soya property to trustees in trust for K. for 


CoPYHOLDS. 


4 New Rep, 501; Re Van Hagen 


erois (1864), 
g. Delacherots (e0t) aasoy 16h. Dies Re Bo 


Bperling © =: sects 


° AeG,, (1900 0), 82 T, ae Talhot v. 3 isa 
ul 71 3 Gh 3329; ; Baimoatny ig Ollaton (1880), # Ja Jac Fale 


; ood v. 18658), 25 ‘hear 
fing Bee eeacren tps Doe Ba 
Bradlaush @ ®. Clarke (1883), 8 ADD. 

1951. Death of testator without arp eeetae heir— 
After devise to trustee to raise sum for charitable & 
other purposes—Charitable ses void—Devisee 
entitled to void proportion,|— evise of echyna 
land in fee upon condition that the devisee within 
one month pay £2,000 to testator’s exor., to be 

appli lied, after payment of debts & legacies, to 
aritable purp 

Testator died t without leaving any customary 
heir or next of kin :—Held: the proportion of the 
£2,000 which was void by the Charitable Uses 
Act, 1785 (c. 86), was to be considered as real 
estate undisposed of, & the devisee & not the 
Crown was entitled to it.—HENCHMAN v. A.-G. 
(1884), 3 My. & K. 485; 40 B. R. 185, L. ©. 

. Ritts on v. Stordy (1855), 8 hae & G. 
Refd. Tayior v. Haygarth (1844), 14 St 


dunctations : :—Co: 
1952. ———. & failure of trusts of will Heiress of 
surviving trustee takes for own benefit—As against 
estatrix who died in 1851 devised her 

life, & after her death to certain purposes which 
surviving trustee devised his trust estate to two 
trustees, neither of whom was admitted. The 
survivor of these trustees made no devise of his 
trust estates & a leaving his youngest daughter 
J. his custom eiress according to the custom 
of the manor. ge tenant for life under the will 
died in 1883 :—Held: J. was entitled to be ad- 
mitted as tenant for her own eevaah as against 
the lord of the manor.—GALLARD HAWKINS. 
eee 27 Ch. D. 298; 53 L. J. Ch. 884 : 51 L. T. 
689; 33 W. R. 81. 


See Intestates Estates Act, 1884 (c. 71), ss. 4, 7. 
See, also, Part IX., Sect. 11, sub-sect. 38, ante. 


(6) On Death of Trustee. 

1958. Death of trustee without heir—Escheat to 
lord—Subject to trust in equity.|—A trustee of 
land died without heir :—Held: though the lord 
by escheat would have the land at law yet it would 
be subject to the trust in wien -—EHALES v. 
ENGLAND (1702), ea Ch. 200; 1 Kq. Cas. Abr. 
884, pl. 1; 24 EH. 06; on anpen’, sub nom. 
EELES v. ENGLAND (04), 2 Vern. 466. 

Annotations : Pigs al Wheate (1759), 1 er yes 
177. arnet (1786), 2 Bro 0... 88; 
Malim eS Raailes i983 2 Vea. 529. Menta. Harding 

Ge 1739), 1 Atk. 469; Bull ©. Vardy (1791), 1 Ves. 


1954. Death of trustee intestate & without heir— 
Vesting order under Trustee Act, 1850 (c. 60)—In 
favour of person er . Gop- 
FREY’s Trusts, No. 1001 

See Trustee Act, 1893 a 38), s. 26. 


(c) On Death of Mortgagee. 

1955. On death of onencee intestate & without 
heirs—No escheat to lord—Mortgagor entitled to 
redeem.|—-WEAVHR v. MAULE, No. 1004, ante. 

1956. Personal representative entitled to 
mortgage debt—Lord not entitled.|—-Wravnr v. 
Mavutez, No. 1004, ante. 

1957. Where no condition expressed in 
surrender — Escheat to lord.) — A.-G. v. LEnps 
(DUEB) (1885), 3), 2 My. & K. 3848; 30 HE. R. 974 

anaes allard 2. Hawkins (1884), 27 Ch. D. 


See Trustee Act, 1898 (c. 58), se. 20, 50, 51. 








Part XIX.—DETERMINATION AND SUSPENSION oF TENANT’S EsTATE. 


B. Effect of. 

1958. Copyholds escheated—Granted by lord on 
lease—By or without deed—Cannot be 
sranted by copy.|—Frmnon’s Oass, No. 676, 
a 


1959. —-— Retained by lord—Can be regranted 
by copy.]—-Frencu’s Oasn, No. 676, ante. 

1960. ——— Granted by lord at will—Can be 
eet by copy.]—Frmnon’s Oasp, No. 676, 
a 


1961. ———- Whether passing by voluntary grant 
—By any person ha la interest—Though 
under personal disability.)—(1) The heir of a copy- 
holder may enter, & maintain trespass before 
admittance, & so may his heir if he die before 
admittance. If such heir die before admittance 
his heir may enter & take profits. 

(2) Every person having a lawful interest in a 
manor, whether in fee, in tail, dower, curtesy, for 
life, years, as guardian, or at will, etc., may make 
voluntary grants of copyholds escheated, or come 
to their hands, rende the ancient rents & 
services, though under personal disabilities. But 
lords by defeasible title, as disseisees, etc., cannot 
make voluntary grants to bind the rightful owner, 
though it is otherwise as to admittances.—CLARK 
v. PENNIFATHER (1584), 4 Co. Rep. 23b; 76 


EB. R. 9283 

Annotations -—As to (1) Consd. Heyden v. Smith (1610), 3 
Brownl. 328. Reta putt ®. Chopley (1610) 1 Bone ¥3% 
Doe d. Hamilton ov. Clift (1840), 12 Ad. & Ei. 586, 4s to 
2) Retd. Doe a nv. Clift (1840), 12 Ad. & El 


66: Ro Woan carey ee L. J ity, 
Menid. Barnes v. Corke (1691), 3 Lev. 308. pres 
1962. By lord having defeasible title— 








To bind rightful lord.|—OLARKE v. PE 
No. 1961, ante. 

63. ——— Granted by husband of selgnoress— 
Customary grant by copy not destroyed—aAfter 
death of husband.J—Upon evidence :—Held: if 
the husband of a lady of a manor granted an 
escheated copy bold e wife after his death 
might grant it by copy, & the husband’s grant 
would not destroy the custom as to the feme.— 
CoNESBIE v. Rusky (1596), Cro. Eliz. 459; 78 


BH. R. 718 
Annotation :—Retd. Re London & South Western Railway 
Act, 1856, Ex p. Henley (1861), 29 Beav. 311. 


64, ——— Are part of manor.|—ANON. (1697), 


NNIFATHDR, 





2 Mod. Rep. 188; 88 H. R. 1219. 
Noe he Hep. sor Delacherois v. Delacheroia (1864), 4 
1965. Liable for debts of tenant.J]—Under 


Administration of Estates Act, 1833 (c. 104), the 
estate of a lord of a manor by escheat is asseta for 
payment of the debts of the tenant who dies 
without heirs.—Evans v. BROWN (1842), 5 Beav. 
preeirs L. J. Oh. 8349; 6 Jur. 380; 49 H.R. 520. 

nnotations : » Downe v. Morris (1844), 3 Hare, 394. 

Distd. Spyer v. . T. O. 8. 20. ° 

BRE Same Meaeies, sea a 

1966. — J—Bill, by the personal re- 
presentative of the surviving trustee of a marriage 
settlement for the purpose of recov some of 
the trust funds comprised in the settlement :— 
Held: under Stat. 4 & 5 Will. 4 (c. 23), s. 4, trust 
money might be followed into land against the 
lords of the fee, & if it were otherwise, the estate 
in the hands of the lord by escheat would be 
liable to the debts of the person whose estate 
had escheated.—HuGHEs v. WELIS (1852), 9 
ee set 20 L. T. O. S. 186; 16 Jur. 927; 68 








os ae year ee} L os ter" 
ohnson ¢. her 1G y 8 De G. F. & J. 494: 


Ga 1861 . FF. 

Shattock v. Shattock 1886 14 L. 'T. 452; London Char- 
tered Bank of A ag 1878), L. R. 4 P. ©. 
-832; Re Harvey's Estate, qrapgitre ef Batbes (1879), 18 
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Ch. D. 2316; Re Armstrong; Ez p. 
Q.° B,D. S91; Re Whitaker, Alfiey vy. Ainley (1907) 
41 Sol. Jo. 209. 
1967, —— Subject to term by way of mortgage— 
Lord entitled in equity to redeem.|——-The lord of a 
manor took by escheat, on the death of a tenant 
without heirs, the fea simple of lands holden of 
the manor, but subject to a demise by way of 
mtge. for a term of years created by the tenant: 
——Held: he was entitled in equity, as t the 
mtgee., to redeem the term.—DOWNB (VISCOUNT) 
v. Morris (1844), 3 Hare, 304; 13 L. J. Ch. 337; 
3 L. T. O. 8. 72; 8 Jur. 486; 67 BE. R. 485. 
Annotations -—Oonsd. Beale ». Symonds (1853), 16 Beav. 
406; Barrow » Wadkin (1857), 24 Beav. 1. Apyvu. & 
Folld. Re Hyatt, Bowles v. Hyatt (1888), 88 Oh. D. 609. 
1968. Escheat of part of tenement—Suit of court 
not destroyed—In respect of remainder.}—If three 
acres were held by suit of ct. & the lord purchased 
of them or granted over his seigniory in one the 
suit is gone for all; yet if one escheat or it be 
aliened in mortmain & the lord: therefore enter the 
suit shall remain for the residue (PIRRYAM, J.).— 
Kniaur’s CAsE (1585), Moore, K. B. 199; 72 


E. R. 5380. 
AGnese ‘—Refd.. Delacherois v. Delacherois gy 11 


. L. Cas. 62. Mentd. Anon. (1599), Cro. 
Stokesley v. Butler (1615), Hob. 168; Havergil v. Hare 
(1616), 3 Bulst. 250; Beare v. Woodley ( 

154; Field ». Boethsby_ (1658), 3 Bi 

Petition (1691), Freem. K. B. 331; W: 

1 Ld. Ray 422; Orby ». Mohun (1706), 1 - Oh. 

281; A.-G.v. Allgood (1743), Park. 1; R. v. Cotton (1751), 

Park. 112; Doe d. Hayne v. Redfern (1810), 12 Hast, 96 ; 

Twynam 0. Pickard (1818), 2 B. & Ald. 165; Evans ». 

Roping (1868), 12 W. R. 604; Hyde v. Warden (1877), 

x. DU. . 

1969. Claimant as lord by escheat—-Admitted as 
defendant—In ejectment against tenant in posses- 
sion—By lessee claiming as heir-at-law.|—-Semble : 
one claiming as lord by escheat shall be admitted 
a deft. in ejectment brought against the tenant in 

ossession by the lessee of one claiming as heir-at- 
aw.—FaIr v. GoweR (Earz) (1762), 1 
Wm. BI. 357; 96 BE. R. 200; sub nom. Fartr- 

Oram v. SHAM-TITLH, 3 Burr. 1290. 
: , , 5 Bli. N. 8. 31. 

Common appurtenant—Granted with escheated 
copyhold.]|—See Commons & RicHtTs OF COMMON, 
Vol. XI., p. 28, No. 361. 


C. Righis of Crown. 


1970. Copyholds—No escheat to Crown.}]—Testa- 
tor money to be laid out in manors lands 
tenements tithes & hereditaments or very long 
terms, with limitations applicable to real estate. 
The money was not Jaid out :—Held: the Crown, 
on failure of heirs, had no equity against next of 
kin to have it laid out in real estate, in order to 
claim by escheat, for copyhold cannot escheat to 
the Crown.—WALKER v. DENND (1793), 2 Ves. 
170; 30 B. B. 577, L. ©. ate 

tations :—Oo: an v. A.-G. (1834), 3 My. : 
Amaea Taylor me ecgacth (1844), 14 Sink. 3.7 Refd. 

Barrow v._ Wadkin (1857), 24 Beay. 1; Sharp v. Bt 

"ie ADB. 348 3 a memen = 8 
Swann 0. Fon 196), 9 Ves. 413... 
; Bs: Vonnerenn (1100) 2 ve Hutton (1808), 
14 Ves. 637; Hereford v. Ravenhill (1842), 5 Boeav. 51. 

1971. Land held of manor—Found by inquisition 
to have reverted to Crown—For want of heirs— 
Leave granted to lord to traverse.|—-Upon the 
petition of a lord of a manor :—Held: it would be 
ordered that he should be at liberty to traverse an 
inquisition under which it had been found that 
certain hereditaments held of the manor had 
reverted to the Orown for -want of heirs.—Ze 
Parry, Ex p. Beaurort (Duxs) (1866), L. RB. 


PACU 
© P 
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Sect. 1.—Determination : Sub-sect.8,C.&D. Sect.2. before or after the making of the indenture, but 
Part XX. Sect.1: Sub-sects. 1,2 & 8.] four days after the lease she agreed to it, & sean 
claiming the 


2 Hq. 05; 95 L. J. Ob. 661; 14 L. 7, 617; 12 {00k to,husbend D., & they ontored 


Jur. N. 8. 6 land. Upon ~~ reat | aartleg hes Mba de es 
Annotation :—Mentd. Hill »v. : 7 , The point was, that when the lease by enture 
“Clifford ®. Paine: [1907 13 ae een was made to the eldest sister, at which time no 
. agreement was made by the second sister who was 

D. Lose of Right. in remainder, yet when after she agreed, if by that 


1972. Acceptance of rent—From heir of disseisor agreement her right to the copyhold was extinct 
~——Lord’s right barred.j—If a tenant dies without or not, so that the interest of the eldest sister 
heirs the acceptance of rent from the heir or being gone by the acceptance of the estate by the 
feoffee of the disseisor bars the lord of his escheat indenture, the second sister might come & claim 
(CoKE, C.J.).—Marcu v. Brace (1618), 2 Bulst. her customary interest, as it were paramount the 
151; 80 EB. R. 1025. interest of the eldest sister, which she claimed by 
Aen :-—Refd. Wadham v. Marlow (1784), 4 Doug. K.B. the indenture. eetall anche 

. Held: (1) if an estate was y made to a 
a078. From feoffee of disseisor—Lord’s right peraliee bat for years his whole interest in the 
barred.]—Manrct v. BRACE, No. 1972, ante. copyhold would be determined; (2) if the second 
sister, at the time of the making the indenture, 

had agreed to it, it had been a full extinguishment, 

but by an agreement afterwards it was not good.— 

Sect. 2.—SUSPENSION. CurTIsE & CoTTEL’s CASE (1586), 2 Leon. 72; 74 


1974. Marriage of copyholder with lady of manor aoe a No. 1778, ante 


——Copyhold suspended.|—ANon., No. 1795 te. 

1975. Lease for bose of copyholds—Accepted by ,. 1276. Conveyance of customary tenements—To 
tenant for life—Accepted later by remainderman— tenant for life of manor—Customary estates sus- 
Estate of tenant for life determined—Estate of pended only——On death of lord descend to helr.|— 

: A lord, being tenant for life of the manor, took & 
pi aapelvegge pee eeretmlped | was seised conveyance of the customary tenements to himself 
Pt ee nero Were divers cus; in fee :—Held: the customary estates were only 


tomary lands demisable by copy for three lives . ‘ 
: * suspended & not extinguished, & on his death the 
The lord of the manor demised some of those P ised by him would 


lands to three sisters, habendum to them for their CUStomary tenements so acq 


lives successive, for the fine of £100 by them paid. aoanrne ay sgh De oe pag Tate Pina 


They being seised the eldest sister, who was : 
tenant in possession, took to husband one C., BINGHAM v. WOODGATE Sars qr ab ES a a ; 
° 9 . ° 


after which the lord by indenture 1 th Tami. 183; 8 L. J. O. 8. 
land to zene eldest sister, remainder recta hashend, subsequent proceedings (1831), 1 Russ. & M. 750, 
remainder to the second sister. No agreement hel ee 

waa made thereto by the second sister by decd "iggy ip Mant Crates desteat Stg4g) © & 


Part XX.——Enfranchisement. 


Sect. 1.—AT COMMON LAW. | 1980. Equitable tenant—-Previously admitted 
SUB-SECT. 1.— without surrender by trustee.]|——WILSON v. ALLEN, 
‘WHO MAY ACCEPT. | No. 1979, ante 
| No. » ante. 
jee s Deel | 1981. Coparceners admitted as tenants in com- 
copyhold is merged.—PaRKER v. TURNER (1 887) , mon—One only beneficially entitled—Other is 
1 Vern. 458; 088 R. Bet ’ | trustee—Within Trustee Act, 1850 (c. 60),)-— Where 
notation -— : ° emer ts wo persons, 01 Whom DO were legally en ed as 
Aragee) Ad Ch. D. Ee Hert pads von Bteed TorLondon | coparceners to copyholds, but one only had any 
ea l pope oar interest are hi’ Picci as 
grants the freehold of the copyhold to him in fee; | tenants in common e lor rwards en- 
the copyhold, though entailed, is aetinetic Dosa | franchised to both, their heirs & assigns :—Held : 
v. GREEN (1724), 3 P. Wms. 9; 24 BE. R. 946, L. 0, the other was solely seised upon trust under the 
Annotations :—Folld. Re Hart, Exp. School Board for London ‘Trustee Act, 1850 (c. 60), s. 9.—McMURRAY v. 
(1889), - oh P 547, Refd. Cresswell », Hawkins (1857), ae tae i ta = ee el ; 37 L. J. Ch. 505 ; 
1979. Heir before admittance.|—The heir of a Annotations :--Mentd. Wobb v. Hagh 70), L 
co yholder may accept an enfranchisement before ~ 281; MoGrory v. Alderdale Estate Go {198} Pol bose 
admit apes ae Peal peca inca as eaaree or Appointee under power.]—See No. 1554, ante. 
ment before admittance. Semble: power to a 
tenant for life, lord of a manor, to enfranchise, & 
for that purpose to convey the freehold to the SUB-SECT. 2.—WHAT OPERATES AS ENFRANCHISE- 
Somveyarwsiol Ga hed ee ne dats 
of the oO one i a 
entitled, & has been erroneously admitted 4 ithock fs pare aa reonne oe ie Acreage "; Ainge 
& previous surrender by his trustee.—WILSON v. others :-—H. Id: thec x he a tate b the saein 
ALLEN (1820), 1 Jac. & W. 611; 87 E. R. 601 t the Mtatate Ge Wace, ean. preserva acne 
‘ ; ; : . re) e Statute of Uses was preserved.—lIsmp’s 





1978. -]—A. is a copyholder in tail, the lord 


Annot : nad. Minton v. Kirwood (1868), 3 Ch. A 
614. Refd. Coo _N ; , : Case (1585), cited in 7 Co. Rep. 39a; 77 H. R. 468. 
bai ane eet tc De ite: Apion ikon Ow sh, 1 Bo 
Pritchard (1879), 40 LT. B73. 1 80 Bloody, = os purchase of freehold in name of trustee— 


Part XX.—EHNFRANCHISEMENT. 


Custo estate not extinguished.|—(1) A copy- 
holder for life, where the custom was, that-the wife 
should have the estate of which the husband died 
seised during her widowhood, purchased the free- 
hold & inheritance of his copyhold, & had it con- 
veyed to A. & his heirs during his life, with re- 
mainder to himself in fee, & then married. The 
wife’s dower was not extinguished by this purchase 
& conveyance, for the husband’s customary estate 
remained undestroyed, out of which the wife’s 
title was excrescent. 

(2) The lord of a manor cannot destroy the copy- 
holds & widow’s estates in the manor, which are 
created & continued by the custom of the manor.— 
WALDOB v. BERTLET (1620), Cro. Jac. 573; 
Palm. 111; 79 BH. R. 490; sub nom. Howarp v. 
BARTLET, Hob. aoe i ae nom. WALTER v. BART- 
Annotationa Gene ally, Mentd. Thomas »v. Sorrel (1673), 3 

Keb. 184; Hill v. Good (1674), Freem. K. B. 167; Abra- 

or Kennesley v. Bird (1699), Freem. K. B. 511. 

See Nos. 1977, 1978, ante. 

See, also, No. 1985, post. 

Acquisition by lord of tenant’s estate.] — See 
Part XTX., Sect. 1, sub-sect. 1, B. 

Acquisition of manor by tenant.J—See Part 
XIX., Sect. 1, sub-sect. 1, C. 


Sup-sxecr. 3.—Errect oF ENFRANCHISEMENT. 


1984. On tenant’s estate—Not rendered liable to 
contribute to repair of bridges—For which lord 


ee ean tenurae.|—Rich v. BARKER, No. 
ante. 
1985. Devisable—Though enfranchisement 





taken in name of trustee.|—A copyholder in fee 
took an enfranchisement in the name of a trustee, 
& devised the lands to his younger son, who sold 
them :—Held: the devise extended to the whole 
estate of testator, both at law & in equity & the 

urchaser was entitled as against the heir at law.— 

ANCER v. EVETT (1685), 1 Vern. 892; 23 EH. R. 
538, L. CO. 

See, also, No. 1983, ante. 








1986. -}—Dog d. Ray v. HUNTING- 
TON, No. 606, ante. 
1987. ——— Grant saving all seignorial rights— 


Release of all rights not specifically reserved.]— 
Dor d. Reay v. Huntinaton, No. 606, ante. 

1988. ——— Enfranchisement by appointee under 
power—Can seli—Concurrence of customary heir 
question of conveyance only.J}—MiINTON v. Kim- 
woop, No. 1554, ante. 

1989. ——— Reservation of all mines & minerals— 
Includes bed of china clay—Though existence un- 
known to parties at time.]—The lord of the manor 
granted the freehold in a copyhold tenement to the 
copyholder, reserving all es & minerals within 
& under the premises, with full & free liberty of 

» egress, & re , to dig & search for, & 
to take, use, & work the excepted mines & minerals, 
the deed not containing any provision for com- 
pensation. Under the tenement was a bed of 
ching clay, the existence of which did not appear 
to have been contemplated by either party at 
the time, no china clay having ever been gotten out 
of the lands of the duchy, though the existence of 
tin was well known. It was admitted in the cause 
that china clay could not be gotten without totally 
destroying the surface :—Held: the china clay 
was included in the reservations, but the surface 
owner was entitled to an injunction to restrain 
the owner of the minerals from getting it in such 
a ver as to destroy or seriously injure the surface. 

‘hen a landowner sells the surface, reserving to 
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himself the minerals with power to get them, he 
must, if he intends to have power to get them in 
& way which will destroy the surface, frame the 
reservation in such a way as to show clearly that 
he is intended to have that power. 

, The deed granted the property by the agi 
tion of “ that copyhold tenement called G., 
consisting of a house with divers parcels of land, 
containing 103 acres (that is to say)’’ then fol- 
lowed parcels, concluding with ‘‘ a parcel of land 
running with G. moor, containing twenty-seven 
acres, which tenement, called G., is now held for 
the life of H. by copy of ct. roll” :—Held: on the 
construction of. this grant, a piece of uninclosed 
land, containing twenty-seven acres, & forming 

art of the waste of the moor, & proved never to 

ve been a part of the copyhold tenement, did 
not pass, although there was nothing else to answer 
the twenty-seven acres mentioned in the deed, & 
the 103 acres could not be made up without it.— 
Hexr v. Griz (1872), 7 Oh. App. 699; 41 L. J. Ch. 
761; 27 L. T. 291; 20 W. R. 957, L. JJ. 
Annotations :—Conad. A.-G. v. Tomline (1877), 5 Ch. D. 
: . Eardley v. Granville (1876), 24 W. R, 528; 
Hall v. Byron (1876), 4 Ch. D. 667; I. R. Comrs. v. Joicey, 
(1913) 2K. B. 580; Consett Waterworks Oo. v. Ritson, 
{1922] 2 Ch. 187, n. Montd. Aspden v. Seddon (1874), 10 
Ch. . 396, n.; A.-G. for Isle of Man v. Mylchreest 
. Cas. 204; Newington L. B. v. adver aaa 
1879), 12 Ch. D. 725; Gill v. Dickinson {is 0), 5 
159; Hedley v. Bates (1880), 49 L. J. Ch. 170; 


avis v. Treharne (1881), 6 App. Cas. 460; Loosemore v. 


Tiverton & North Devon Ry. (1882), 22 Ch. N. 25; 
Mid. Ry. ». Haunchwood Brick & Tilo Co. (1882), 20 
Ch. D. 552; Pountney v. Clayton (1883), 11 Q. B. D. 


563 I. J. Ch. 1070; Elwes v. Brigg Gas Co. 
h. D. 662; A.-G. v. Welsh Granite Co. (1887), 35 W. R. 
617; Shafto v. Bolckow, Vaughan (1887), 34 ; 
Glasgow v. Farie (1888), 13 App. Cas. 657; 
Waterworks v. Ritson (1889), 22 Q. B. D. 31 
CaRo} “ONE, 2° Rda™ Giesiorel 
Colliery Co. (1898), 79 L. T. 716; Re Constable & Crans- 
wick (1899), 80 L. T. 164; Johnstone v. Crompton, [1899] 
2Ch. 190; G. W. Ys. Blades, {1901} 2 Ch. 624; Greville 
v. Hemingway (1902), 87 L. T. 443; He Todd, Birleston 
& N. E. fy. {1903] 1 K. B. 603; Leckhampton Quarries 
Co. v. Ball & Cheltenha ‘ 


‘7 v. 

° 2 e es 5 > ° @ v. 
Carpalla United Chine Clay Co. & Clifden ally 99 p. T. 
869; Butterley Co. v. New Hucknall Co : 0 
1 Ch. 37; Skey v. Parsons (1909), 101 L. T. 103; N. B. Ry. 
v. Budhill Goal & Sandstone Co., [1910] A. O. 116; Dickens 
v. National Telephone Co., Nationa Telephone Co. v. 
naiay Corpn. (1911), 75. J. P. 557; Tho: v. Weoka, 
(1913] 1 Ch. 438: Thomson v. St. Catharine’s College 
Cambridge, etc.. [1919] A. C. 468; Welldon v. Butterley 
Co. (1919), 121 L. T. 535; ay ceenouR ten U. C. v. Wigan 
Coal & Iron Co., [1919] 1 Ch. 159; Welldon v. Butterley 

Co., [1920] 1 Ch. 130. 
1990. Grant of parcel of moor ‘‘ now held 
by copy ’’—Parcel of waste never part of copyhold 


tenement does not pass.|—HexrT v. Gru, No. 1989, 


ante, 

1991. On estates in remainder—Estate within 
11 Hen. 7, c. 20.)—If a copyhold estate be con- 
verted into a freehold, it is within the protection 
of 11 Hen. 7, c. 20.—STOOCKBRIDGH’s OasE (1584), 
Cro. Eliz. 24; 78 E. R. 290. ; 

See, now, Abolition of Fines & Recoveries Act, 
1883 (c. 74), ss. 16, 17. 

1992. Custom of freebench destroyed.|— 
A grant of a copyhold to the copyholder in fee 
destroys the custom of freebench.—LasHMER v. 
AVERY (1606), Cro. Jac. 126; 79 HE. R. 110. 

1993. Unless enfranchisement taken 
in name of trustee.]—WaLpDos v. BeRTLEeT, No. 
1983, ante. 

Pherae eels No. 1985, ante, & generally, Part 

ct. 9, ante. 

1994. Bargain & sale of freehold to tenant 
for life—Estate in remainder not barred.]—A 
copyhold estate was granted to one for life, with 
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Sect. 1—At common law: Sub-sects. 83, 4 & 5. 
Sect. 2: Sub-aecta. 1&2.) 

remainder to another for life. The first tenant for 
life accepted a bargain & sale of the freehold from 
the lord, & afterwards levied a fine with proclama- 
tions & five years passed :—Held: the estate in 
remainder was not barred.—BICKNEL v. TUCKER 
(1612), 2 Brownl. 153; 128 EB. R. 869. 

1995. Enures for benefit of all.) — En- 
franchisement of a copyhold estate, by & person 
having only a particular interest, is for the benefit 
not only of himself, but of all the persons in re- 
mainder. Recovery suffered by one not in pos- 
session, has no operation.—WYNNE v. COOKES 
(1780), 1 Bro. C. O. 515; 28 BE. R. 1269, 


Annotation :—Mentd, Doe d. Newby v. Jackson (1823 , 2 
Dow. & Ry. K. B. 614. ij ‘ } 


1996, --— Bars entail.|—Tenant for life of a 
copyhold, remainder to first & other sons in 

» took a conveyance in fee from the lord. The 
premises descended upon his eldest son; who by 
will charged all his real estate with debts 
legacies; & devised it to his brother for life with 
various remainders :—Held: the estates in the 
copyhold were barred. NER v. MURHALL 
(1795), 2 Ves. 524; 80 E.R. 757, L. O. 


Annot -—Folld. Re Hart, Fx p. School Board for 
London (1889), - Ch. D. 547. Mentd. Brydges v. Brydges 











(1796), 3 Ves. 

1997. Bars conditional fee.]— Roz d. 
v. Briegs, No. 713, ante. 

1998. Enfranchisement by trustees—Sub- 


sequent conveyance to sole beneficlary—Entail 
barred.]—-The tenant in tail in possession of copy- 
hold land, held of a manor by the custom of which 
an entail could be created, devised all the real 
estate of or to which he should be seised or entitled 
at the time of his death to two trustees, their heirs 

assigns, upon certain trusts declared by the will. 
After the death of testator the trustees were, as 
such devisees, admitted tenants of the copyhold 
land, to hold to them, their heirs & assigns, upon 
the trusts of the will. The lord of the manor 
afterwards executed an enfranchisement, not under 
the Copyhold Actg, to the trustees, & they executed 
& conveyance to the only daughter of testator his 
heiress in tail in fee. Under the trusts of the will 
the daughter had become solely beneficially en- 
titled to the real estate which passed under the 
devise to the trustees :—Held: the effect of the 
enfranchisement, & the subsequent conveyance by 
the trustees, was to bar the entail, & made the 
daughter owner of the land in fee simple.—Re 
Hart, Ez p. ScHoot BoarRD FOR LONDON (1889), 
41 Oh. D. 547; 58 L. J. Ch. 752; 60 L. T. 817 ; 38 
W. R. 61. 

See, also, Nos. 768, 1977, 1978, ante. 

On rights of common.}]—See Commons & Riauts 
of Common, Vol. XI., pp. 54, 803-810, 

On rights of way.]——See Easements & Prorrrs 

PRENDRHE. 


SusB-sHor. 4.— WHEN PRESUMED. 

1899. Land treated as freehold for long time— 
Sufficient—Even t Crown.]—The enfranchise- 
ment of a copyhold may, i he proper evidence, be 
presumed even t the Orown. Where a 
surrender had been made to churchwardens & 
their successors in 1686, without naming any rent, 
but in 1649 the parliamen survey charged the 
churchwardens with 6d.. rent under the head of 
freehold rents, & there was no evidence of an 
different rent having been paid since that time, & 
receipts had been given for it, as for a freehold 
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rent, by the steward of the manor :—Held: this 
was ‘evidence to be submitves 2 @ jury, on Dkinra 
the resume a grant of e ’ 
tithes the manor had continued out in lease 
from before 1686 to 1804, & though a tablet of 
parochial benefactions, at least as old as 1656, 
which was suspended in the parish church, noticed 
the gift of the copyhold by surrender, but did not 
notice any enfranchisement of it.—Ron d. JOHN- 
SON v. IRELAND (1809), 11 East, 280; 103 H. R. 


1011. 
s—Distd. Turner v. West Bromwich Union 
Grdns. (1861), 3 L. T. 662. . Harrison v. Powell 
1894), 10 T. L. B. 271. Mentd. Goodtitle v. Baldwin 
ETT 11 East, 488; A.-G. v. Horner, [1913] 2 Ch. 140. 


2000. ———- ~——.]—Land anciently copyhold 
was for upwards of 100 years treated as old 
without any claim being made on the part of the 
lord of the manor, & the only intimation that the 
land was copyhold was in recitals to that effect & 
& covenant to surrender contained in deeds of 
recent date to which the lord was neither party 
nor privy. <A contract having been entered into 
for sale of the land as freehold :—Held ; under the 
circumstances, an enfranchisement must be pre- 
sumed, & the purchaser was therefore not entitled 
to require the vendors to obtain the enfranchise- 
ment of the land.—Re Lipiarp & JacKsoN’s & 
BROADLEY’s OoNTRACT (1889), 42 Ch. D. 254; 
58 L. J. Ch. 785; 61 L. ae 822 ; be agi “i 
7 -—0o: . e n 
Annotgnens 798. net ae Comrs. for England v. Parr, 

[1894] 2 Q. B. 420. 

2001. Recital in mortgage of contract for pur- 
chase of fee simple—Not sufficient.]—(1) In_eject- 
ment brought by a mtgee. against the widow of 
the mtgor. the lessor of pltf. aroved an assi ent 
by way of mtge., of copyhold premises by lease & 
release, & not by any surrender to the lord :— 
Held: the lessor of pltf. had only an equitable 
interest, & he could not maintain the action. 

(2) Where a mtge. of copyhold premises by 
lease & release recited, that b indentures of lease 
& release, the mtgor. a copyholder for lives, had 
contracted with the Bishop of R. for the absolute 
purchase of the inheritance, in fee simple of the 
copyhold premises, & that the Bishop of R. had 
granted & released the same egpcip of the manor 
of the prebend of W., to hold the same to the 
mtgor., eirs & assigns for ever; & the mtge. 
deed then witnessed that the mtgor. granted & 
released the premises in fee, subject to the usual 
proviso for redemption :—Held: there was no 
sufficient evidence furnished by the recital that 
there had been any enfranchisement of the copy- 
hold. Qu.: whether the above recital was evi- 
dence, by way of estoppel, against the widow in 

ossession of the mtgor.—Don d. Norrn v. 
WEBBER (1887), 8 Bing. N. O. 922; 8 Hodg. 208; 
5 Scott, 189 ; 6 L. J. 0. P. 819; 182 B. R. 666. 

2002. Forbearance by lord to levy small fines— 
Not sufficient.|—The conditions of sale had des- 
cribed the property to be sold as freehold. Sub- 
sequently, after the purchaser had paid his con- 
sideration money, but before the final completion 
of the conveyance, it turned out to be pony ne — 
Held: the purchaser was entitled to have his 
contract for purchase rescinded, & money repaid 
with interest. 

The lords of the manor had forborne for nearly 
100 years to receive ce small money payments 
in lieu of fines, heriots, etc., which had been com- 
muted & payable so long as the premises should 
be retained as a workhouse :—Held: in the 
absence of evidence adverse to the lord of the 
manor’s righta, the ct. would not presume that the 
land had been enfranchised.— vo. Wer 
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BromMwice UNION GvuARDIANS (1860), 8 L. T. 
662; 9 W. R. 165. 


SuB-sncor. 5.—OTHER OASES. 

2003. Construction of agreement to enfranchise 
~~Tenant not bound to pay——Until assurance made.] 
~——The lord of a manor covenanted with his copy- 
holder to assure to him & his heirs the freehold & 
inheritance of the copyhold, & the co d bpsesscey in 
consideration of the same performed, covenant 
to pay a certain sum :—Held: copyholder not 
tied to pay before the assurance made & the 
covenant performed.—Brococus’ OasH (1588), 2 
Leon. 211; 74 EB. R. 480; sub nom. Brocas’s 
CasE, 8 Leon. 219. 

2004. Ancient services cannot be reserved.]— 
BRADSHAW v. LAWSON, No. 325, ante. 

2005. Enfranchisement of copyholds in Middlesex 
~—~Must be registered.|——A deed of enfranchisement 
of copyholds in Middlesex :—Held: was not 
within the exception of copybold estates in the 
Middlesex Registrn. Act, 1708 (c. 20), s. 17, & 
must be registered.—R. v. MIDDLESEX COUNTY 
Deeps Registrar (1888), 21 Q. B. D. 6553; sud 
nom. R. v. TRuRo (LORD), 57 L. J. Q. B. 577; 59 
L. T. 242; 36 W. R. 775; 4'T. L. R. 647, 0. A. 

See, generally, Sam oF LAND. 


Sect. 2.—_UNDER COPYHOLD ACTS. 

Sup-secr. 1.—Tse Rieur or ENFRANCHISEMENT. 

2006. Enfranchisemert required by lord—Dis- 
cretion of commissioners on questions of fact— 
Binding on court.|—-RmYNOLDS v. WooDHAM 
WALTER {LORD OF THE MaNoR), No. 2015, post. 

2007, Enfranchisement required by tenant— 
Death of tenant before confirmation of award— 
Right of successor to continue proceedings—On 
admittance & fine.|—A copyhold tenant died after 
proceedings instituted by him for a compulsory 
enfranchisement under the Copyhold Act, 1858 
(c. 94), & before the confirmation of the award by 
the comrs. :—Held: (1) the lord was entitled to 
have a new tenant on the roll & to a fine on his 
admittance ; (2) the proceedings did not abate by 
the death of the first tenant.—MyYErs v. Hopason 
(1876), 1 C. P. D, 609; 45 L. J. Q. B. 603; 34 
L. T. 881; 24 W. R. 827. 


SUB-sEcT. 2.—ASSESSMENT OF COMPENSATION. 

2008. Appointment of valuer—Infant lord of 
manor—Legal estate outstanding in trustees— 
Guardian of infant appoints.|\—Where a female 
infant was tenant for life in possession of a manor, 
but subject to a legal term of 1,000 years vested 
in trustees for securing annuities, & also subject 
to a provision for the receipt by the same trustees 
of the rents during the minority, & for the applica- 
tion of a certain limited sum thereout for her 
maintenance :—Held: (1) she was the lady of the 
manor; (2) although the trustees had the usual 
pores of sale, on notice given by tenants to apply 
or enfranchisement, her guardian was the proper 

rson, & not the trustees, to appoint a valuer.— 

RIGGS v. GIBSON, MAYNARD v. GIBSON (1866), 
85 L. J. Ch. 457; 14 W. R. 819. 

2009. Basis of assessment—Joint tenants Hable 
on alfenation to single heriot only by special custom 
-—Compensation assessed on basis of custom.}— 
PADWIOK v. TYNDALE, No. 1246, ante. 

2010. ——— Increased value by enfranchisement 
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—Restrictions in lord’s favour terminated by en- 
franchisement—Lord entitled to equivalent com- 
pensation.}]—The lord of the manor of H., with the 
consent of the homage, granted a piece of the waste 
of the manor to C., to be held by sa of ct. roll, 
on condition that no buildings sho be erected 
or trees or shrubs planted, & reserving power to 
the lord & to certain copyholders to enter & remove 
any buildi erected or trees planted thereon. 
This reservation to the copyholders was without 
consideration. ©. assigned the piece of land to B. ; 
B. gre to the lord a, notice under Copyhold Act, 
1852 (c. 51), s. 2, of his wish to enfranchise :— 
Held: after the enfranchisement, B. would have 
an estate of freehold disc ed from the condi- 
tions; & the lord was entitled to equivalent 
compensation.— BRABANT v. WILSON (1865), L. R. 
1Q. B. 44; 6B. & 8.979; 35 L. J. Q. B. 49; 18 
L. T. 819; 80 J. P. 7; 12 Jur. N. S. 24; 14 
W.R. 28; 122 H.R. 14654. 
2011. ——- ——_- ——- ——.]—If land in a manor 
where the tenant has only a restricted power of 
leasing be enfranchised under Copyhold Act, 1852 
(c. 51), it is a question of fact, & not of law, whether 
the tenant could have availed himself of facilities 
for improvement with the powers of transfer which 
he had before the enfranchisement, or whether 
he would have been prevented from so doing 
either altogether or so beneficially, by reason of 
his restricted power of leasing ; & if the enfranchise- 
ment in fact remove an obstructive right of the 
lord, which practically existed & made a practical 
difference, this should be considered in a valuation 
made under the Act, s. 16, which provides, that 
the valuer shall take into account facilities for 
improvement; & it is immaterial to consider 
whether or not the lord of the particular manor 
has a remedy by forfeiture for an excess by 
the tenant of his power of leasing, because, if the 
enfranchisement enable the tenant to apply the 
land to a more beneficial use by granting longer 
leases, & practically adds to the value of his estate, 
this additional value is due to the removal of a 
restraint incident to the tenure from which he is 
d.—Linewoop v. GypE; Gypx# v. LiIncgwoop 
(1866), L. R. 2 0. P. 723 16 L. T. 229; 15 W. R. 


‘ J. 0. P. 10. 
$11 36 L J C P en v. Wilson 1872), b R7C. P. 


535. Monta. al O° Byron (1878), h. 

2012, —— Restrictions on poue of leasing 
terminated by enfranchisement.]—In assessing the 
amount of compensation payable to the lord on a 
compulsory enfranchisement of a copyhold tene- 
ment under Oopyhold Act, 1852 (c. 61), regard is 





| to be had, not only to the capability of the land 


for future improvements, but also to any present 
i chreiag which may stand in the way of improve- 
ments. 

Where copyhold lands were the subject of a 
settlement, by will, which precluded the granting 
of leases for more than twenty-one years, & a 
portion of them was at the time of the enfranchise- 
ment held by a third person under a lease granted 
with the licence of the lord, & the other portion 
could have no frontage to a public road pending 
such lease :—Held: (1) in assessing the com- 
pensation payable to the lord, the valuers were 
not bound by the mode in which the property 
was then enjoyed, viz. as a private residence, but 
might take into consideration the cape of the 
land for improvement by applying it to building 
p ; (a) they were also bound to take into 
their consideration the impediments stan in the 
way of it being presently used as building land.— 
ARDEN v. Wiis0Nn (1872), L. R. 7 O. P. 685; 41 
L. J. 0. P. 278; 26 L. T. 887. . 
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Sect. 2.—Under Copyhold Acts: Sub-sects. 2 & 8, A. 
& B.; sub-sects, 4 & 5.) 


2018. —— Subject to existing impediments.) 
~~ARDEN v. WILSON, No. 2012, ante. 

2014. —— Value of land for building pur- 
poses—Though let as private residence.|—ARDEN 
v. WILSON, No. 2012, ante. 

2015. ——— Full fine paid on admission of tenant 
for life—Enuring for benefit of remainderman— 
Need not be considered.|—The lord of a manor has 
rights in respect of the timber on the copyhold 
properties, for which rights he was upon & com- 
mutation under ped thane Act, 1841 (c. 35), & 

upon an enfranchisement under Copyhold Act, 
1862 (c. 51), & Copyhold Act, 1858 (c. 94), entitled 
to compensation. Upon an appeal against a 
decision of the copyhold comrs. awarding com- 
pensation to the lord, upon a compulsory en- 
franchisement, in respect of timber growing on 
the land, if there be any evidence of a special 
custom entitling the lord to a fine upon the grant 
of a licence to fell timber, it is the exclusive 
province of the comrs. to determine, as a question 
of fact, whether such evidence proved the existence 
of the custom; Copyhold Act, 1852 (c. 51), s. 8, 
giving an appeal only upon a question of law. 

The tenant having upon her admission paid a 
full fine assessed at two years’ improved value of 
the land, which admission, according to the 
custom of the manor, enured as an admission of 
the tenant in remainder, no other fine except on 
alienation would become payable to the lord until 
after the deaths of both tenant for life & tenant in 
remainder :—Held: the valuers, upon a compul- 
sory enfranchisement at the instance of the lord, 
were not bound to take the fine so paid as the basis 
of the computation of the rent-charge; nor to 
state in their award what pro ortion of the rent- 
charge should, under Copyhold Act, 1841 (c. 35), 
8. 28, or Copyhold Act, 1852 (c. 51), s. 35, be de- 
ferred until the next act or event on which a fine 
would become payable to the lord, or to state such 
particulars as might enable the comrs. to defer 
payment of the whole or any part of the rent- 
charge, so as to prevent the hardship or injustice 
which the tenant would otherwise suffer by the 
compulsory _enfranchisement.-—- REYNOLDS vu. 
WoopHAM WALTER (LORD OF THE MANOR) (1872), 
L. R. 7 C. P. 639; 41 L. J. OC. P. 281; 27 L. T. 
374; 86 J. P. 806. 

See, generally, Part X., Sect. 1, sub-sect. 2, anie. 

2016. Form of award—Valuers not bound to 
apportion rentcharge for deferred payment—Nor to 
state particulars to enable commissioners to appor- 
tion.|—REYNOLDs v. WooDHAM WALTER (LORD OF 
THE OR), No. 2015, ante. 

2017. Jurisdiction to review—Valuation appear- 
ing to be erroneous in amount—Refusal of valuer 
to amend—Commissioners have jurisdiction to 
determine value.]—The Copyhold Act, 1887 (c. 73), 
8. 11 enacts that valuers appointed under the pro- 
visions of the Copyhold Acts shall determine the 
value of the manorial & other rights & incidents, 
such value to be a gross sum of money, & their 
decision shall be in such form as the comrs. may 
bie ca & they shall in every case deliver the 

etails of the valuation to the comrs., & if it shall 
appear to the comrs. that the valuation is imperfect 
or erroneous, they may remit it for reconsideration 
or correction; & if the valuers neglect or refuse 
to amend the same, the comrs. may, after due 
notice to the lord & to the tenant, & after fully 
considering all the circumstances brought before 
them, determine the value of the manorial & other 
rights & incidents at such a sum as they may deem 








CoPpYyHOLDSs. 


just & reasonable. On a valuation of manorial 
rights under the Act it appeared to the comrs. 
that the valuation was erroneous in amount, & 
they remitted it to the valuer, who refused to 
amend. The comrs. thereupon proceeded to 
consider the circumstances with a view to them- 
selves determining the value. On an application 
for a prohibition to restrain them from proceeding 
to determine the value except as appeared by the 
award :—Held: the comrs. were acting within 
their jurisdiction in proceeding to determine the 
value of the rights, as the authority given them 
by the Act applied where, in their opinion, the 
valuation is erroneous in amount.—R. v. ENGLAND 
LAND Comrs. (1889), 28 Q. B. D.59; 58L. J. Q. B. 
818; 53 J. P. 773; 37 W. R. 538; 5 T. L. RB 
445, 0. A. 


Sus-secr. 3.—COMPENSATION PAID INTO OOURT. 


A. Payment Out. 
2018. Payment out to trustees—Refused where 
no present intention of laying out money.|—Re 
IMBERHORNE (MANOR OF), [1875] W. N. 30. 


B. Investment. 


See, now, 1894 Act, ss. 32, 33. 

2019. Parties to petition—Copyhold Commis- 
sioners must be served.]|—-Upon an application for 
the investment of money paid into the bank in the 
name of the Accountant-General to the credit of 
the Copyhold Comrs. under the Copyhold Act, 
1831 (c. 35), s. 73 :—Held: (1) it was proper for 
petitioner to serve the Comrs. with notice of the 
application; & (2) notwithstanding the Act for 
the commutation of manorial rights in respect of 
copyholds makes no provision for the payment of 
any costs, petitioner must pay the costs of the 
Copyhold Comrs., & add them to his own; & all 
such costs should be paid to petitioner out of the 
fund, & this would be the rule for the future.— 
Ez p. HEREFORD (Bp.), Ex p. SAYE & SELE (LORD) 
(1852), 5 De G. & Sm. 265; 21 L. J. Ch. 608; 19 
L. T. O. 8. 28; 64 BK. R. 1110. 

2020. —— .|—Where a tenant for life of 
& manor, in which lands are enfranchised under the 
Copyhold Act, 1841 (c. 35), applies for the invest- 
ment of the fund paid into ct. for the enfranchise- 
ment :—Held: it was proper to serve the Copyhold 
Comrs. with the petition, & the Comrs. costs 
were ordered to be paid by petitioner, such costs 
to be added to his own, & with them deducted out 
of the fund.—Hz p. CANTERBURY (ARCHBP.), 
E2 p. St. Pavuw’s (DEAN & CHAPTER), Ea p. 
LONDON (BP.) (1852), 19 L. T. O. S. 28. 

2021. Copyhold Commissioners need not be 
served.|——Petitions under Copyhold Acts for in- 
vestment of moneys paid into ct. in respect of the 
enfranchisement of copyholds are not to be served 
on the OCopyhold OComrs.—TEMPLER v. SWETB 
(1874), 22 W. R. 837. 

See, now, R. 8. O. Ord. 55, r. 11. 

See, also, No. 2025, post. 

2022. Costs of investment—Payable out of 
corpus.|——A petition for the investment of a sum 
of £1,500, which, with other moneys, had been 
paid into ct., being the consideration money for 
the purchase of a certain copyhold manor or 
manorial rights belonging to the see of S., & for 
peyment of the dividends, as they should become 

ue, to the Bishop of S. for the time being, until 
further order. The money had been paid in under 
the Copyhold Act, 1841 (c. 35), this Act containing 
no provision for the poymaent of the coste of the 
investment. As the investment was for the sole 
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benefit of the see of 8., & the payment of dividends 
was to be made to the suc bishops for the 
time being as well as to the present bishop :— 
Held: the costs were to be paid out of the fund.— 
Re SALIsBuRY (BP.) (1850), 16 L. T. O. S. 122. 

20238. ——— Including costs of Commis- 
sioners.|—Ex p. HEREFORD (Bp.), Ez p. Savy & 
Smiy (LORD), No. 2019, ante. 

_—_- |—Ez p. CANTERBURY 
(AROHBP.), Ex p. St. PAuL’s (DEAN & CHAPTER), 
Ex p. LONDON (Bp.), No. 2020, ante. 

2025. Costs of Commissioners 
limited to costs of appearance.|—A fund payable 
for the enfranchisement of copyholds having been 
paid, under the Copyhold Act, 1852 (c. 51), into 
the bank, in the name of the Accountant-General, 
to an account ‘‘ Ez p. the Copyhold Comrs.,’’ the 
petition of the lord of the manor for the investment 
of the fund, pursuant to the Act, was served upon 
the Comrs., who appeared thereupon, but only to 
ask for their costs :—Held: they were entitled to 
the costs of their appearance.—He COPYHOLD 
Comrs. & CopyHoLp Act, 1852, Ea ». QUEEN’S 
COLLEGE, CAMBRIDGH (PRESIDENT & FELLOWS) 
(1857), 27 L. J. Ch. 178; 30 L. T, O. 8S. 268; 22 
J.P. 240; 4 Jur. NN. 8.19; 6 W. BR. 9. 














SuB-sEcT. 4.-—-LIABILITY FOR COMPENSATION- 
MONEY. 


2026. Tenant for life paying compensation—With 
consent of tenant in tail—Entitled to wre eo 
Isaac v. Wau (1877), 6 Ch. D. 706; 46 L. J. Ch. 
576; 87 L. T. 227; 25 W. R. 844. 

2027. Recovery of arrears of rentcharge—By 
personal judgment against occupant—In whose 
occupancy arrears due accrued.|]—A copyhold 
tenant of a manor is under an obligation to keep 
the boundaries of his tenement distinct; & if he 
neglects to do so the ct. will direct an inquiry for 
ascertaining the boundaries, & if that should be 
impossible, will order land of equal value to be set 
in substitution. If the tenement is enfranchised 
the obligation to preserve the boundaries ceases, 
but the tenant is still liable for default which had 
happened before the enfranchisement. 

e lord of & manor obtained the enfranchise- 
ment of a copyhold tenement under Copyhold 
Act, 1852 (c. 51), reserving a rentcharge to himself. 
The boundaries had become confused before the 
enfranchisement, but the lord did not avail himself 
of the power given by the Act, s. 24, to have the 
boundaries ascertained. The rentcharge having 
fallen into arrear, the grantee of the rentcharge 
brought an action to ascertain the boundaries of 
the land charged with the rentcharge, & if that 
could not be done, to have land of equal value set 
out in substitution :—Held: (1) the lord & those 

g under him did not lose their rights by 
reason of the lord’s omission to have the boundaries 
ascertained under the Act, & pltf. was entitled to 
the relief prayed, the costs of the inquiry b 
reserved ; (2) pitf. was entitled to a perso 
judgment against the tenant for the arrears of 
rentcharge accrued during his occupancy of the 
land. @ powers given to the owner of a rent- 
charge by Copyhold Act, 1887 (c. 78), 8. 16, did 
not preclude him from enforcing his other remedies 
for recov rentcharge.—SEARLE v. COOKE 
(1880), 43 — D. 519; 59 L. J. Oh. 259; 62 


i T, 211, @ oe 

i—Generally, Mentd. Re H Rents, Green- 
wich, Comm: 6. Green tiado) 2 ake 811; Pertwee 
v. Townsend, [1896] 2 Q. B. 149. 


| 


| 
| 
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SvB-sHct. 6.—HFFECT OF ENFRANCHISEMENT. 


2028. Vendor of copyhold enfranchised under 
Copyhold Act, 1852 (c. 51)—Not bound to show 
lord’s title. -K ERR v. Pawson, No. 1410, ante. 

2029. Lunatic tenant—Enfranchisement under 
order of court—Enfranchised copyholds ordered to 
descend to customary heir.]—On sanctioning pro- 
ceedings for carrying into effect enfranchisement 
of copyhold -estate belonging to a lunatic the 
rules of descent of which were different from those 
as to the descent of freeholds :—Held: in event 


of the lunatic dying intestate as to the enfranchised 
property his heir-at-law would stand seised thereof 
in trust for the persons who would have been 


entitled thereto as his heirs, according to tho 

custom of the manor if it had not been enfranchised. 

—Re RypDeER (A Lunatic) (1882), 20 Oh. D. 614; 

80 W. R. 417, O. A. 

Annotations :—Mentd. A.-G. v. Ailesbury (1887), 12 App. 
Cas. 672; Re Alston, Sinclair r. Willes, [1917] 2 Oh. 226. 
2030. As to profits a prendre—All ‘rights of 

fishing ’’ expressly extinguished—Lord precluded 

from granting new right—As against owner of 
enfranchised copyhold.]—An owner of land former! 

copyhold of the manor of C., but now enfranchised, 
brought an action claiming on behalf of himself & 
other owners & occupiers of ancient copyhold tene- 
ments, & ancient tenements formerly copyhold of 
the manor, but now enfranchised, a right of fishing 
in a portion of a river which formed one of the 

boundaries of the manor, & as incident thereto a 

right of way over deft.’s land which adjoined the 

river, & was eaeraitd copyhold of the manor. In 

1845 the lords of the manor enfranchised defts. 

tenements to the intent that the copyhold tenure, 

& all ‘ rights of fishing’ might be extjnguished. 

Pitfs. tenements were enfranchised subsequently 

in 1845. The homage of the manor had for many 

years made a presentment of the right of copyhold 
tenants of the manor to fish in the river between 
certain points, & there was evidence showing that 
from 1823 down to 1885, when deft. had taken 
steps to stop the fishing from his land, the copy- 
hold tenants of the manor & the owners of en- 
franchised tenements had fished in the river, & for 
the purpose of fishing had been accustomed to 
pass along the banks of the river over deft.’s land. 
The tenants of the manor held upon leases for 
lives with no right of renewal :—Held: the effect 
of the enfranchisement deed of 1845 was to preclude 
the lords of the manor from granting as against 
deft. any right of fishing, & so far as the user was 
inconsistent with the deed, no legal origin for it 

could be assumed.—TImLBuRyY v. SILVA (1890), 45 

Ch. D. 98; 68 L. T. 141, 0. A. 

Annotations :—Qonsd. Derry v. Sanders, [1919] 1 K. B. 223. 
Mentd. Ecroyd v. Coulthard, [1898] 2 Che 358; City of 
London Land Tax Comrs. v. Central London Ry., (1913) 
2031. Lord may grant right of common over 

waste—By special custom—As against commoner 

in respect of enfranchised copyhold.J|—A custom 
existed in a manor for the lord, with the consent 
of the homage, to make grants of portions of the 
waste to be held on copyhold tenure. Although 

a sufficiency of common was not left :—Held : such 

@ grant might be made against a commoner 

although his tenement had been enfranchised 

under Copyhold Act, 1852 (c. 51), s. 45.—Ramsny 

v. OrupDpDAS, [1893] 1 Q. B. 228; 62 L. J. Q. B. 

269; 68 L. T. 864; 57 J.P. 406; 4 R. 218, C. A. 

AN :—Consd. Broome v. Wenham (1893), 68 L. T. 


2082. Owner of enfranchised copyhold—Liable 
for confusion of boundaries—Prior to enfranchise- 
ment.]—SHARLE v. CooKH, No.'2027, ante. 
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Part XXI.] 


Agreement to enfranchise—On sale of copyholds.] 


Smcr. 8.—ON COMPULSORY PURCHASE. 
See, generally, COMPULSORY PURCHASE OF LAND 
& COMPENSATION, Vol. XI., pp. 278 et seq. 


CoPpyHOLDS. 


Proceedings to obtain conveyance.|—Ses Com- 
PULSORY PuRCHASE OF LAND & COMPENSATION, 
Vol. XI., p. 285, Nos. 1250, 1257, 1258. 

Reinvestment of proceeds.|—See OCoMPULSORY 
PuRcHASE oF LAND & COMPENSATION, Vol. XI., 
p. 262, Nos. 1776, 1779. 


Right to production of court rolis after on- 
franchisement.}|—See No. 445, ante. 


Part XXI.—Stamp Duties. 


See, generally, REVENUE. 

2033. Enrolment of heir—Taking customary free- 
hold passing by lease & release by lord’s licence— 
Not admittance under Stamp Act, 1815 (c. 184), 
sched. part 1.]—-Estates of inheritance in a manor 
were held at the will of the lord according to the 
custom of the manor, subject to fines on the death 
of the lord or tenant, & on alienation, & to other 
dues. The tenant might aliene by custom 
bargain & sale with the licence of the lord indorsed. 
Cts. were held twice a year, at which new tenants 
on death or alienation were bound to appear & 
have their names entered on a roll, pa as 
to the steward. On default made, the lord might 
seize que :—Held : ‘such enrolment was not 
an admittance within the Stamp Act, 1815 (c. 184), 
which laid a duty on customary estates passing by 
surrender & admittance, or by admittance only, 
& not by deed; but in case of alienation, the 
estates ed by the conveyance, licensed by the 
lord ; where the lands descended, the heir 
became entitled as in case of freehold, & con- 
sequently, a person taking as heir was not bound, 
on enrolment, to receive a stamped admittance 
from the steward.—Dor d. Oaruiste= (EARL) v. 
Towns (1831), 2 B. & Ad. 585; 9L. J.0.S. K. B. 
278; 109 EH. R. 1260. 

Annotation :—Mentd. Graham »v. Jackson (1845), 6 Q. B. 811. 


2084. Surrender to lord by way of transfer of 
mortgage—With declaration of trust—Ad valorem 
mortgage stamp not required.J|—An indenture re- 
cited that, in consideration of £400, part of £500 

to be advanced by pltf. to deft., paid to S. 
R. & P. by pitf. in discharge of all principal & 
interest owing to them as mtgees. by virtue of a 
certain other surrender, they, S. R. & P., sur- 
rendered into the hands of the lord certain lands, 
to the intent that the lord might re-grant them to 
pltf. in trust to sell them & retain the sum of £500. 


The indenture then stated that deft. covenanted 
with pltf. to pay him the sum of £500 with interest 
on a certain day, & that, in default of payment, 
pe might enter upon & enjoy the land. The 
denture was stamped with two stamps of £1 15s. 
& £1 5s.:—Held: this was not a declaration or 
deed for defeating or redeemable or qualify- 
any conveyance, etc. intended as a securit 
within the meaning of the Stamp Act, 181 
(c. 184), sched. part 1, ‘“‘ Mortgage,’’ but a mere 
declaration of trust of the second surrender; & 
it did not require an ad valorem stamp.—Haywoop 
v. BrpBy (1843), 11 M. & W. 812; 1 Dow. & L. 
290; 12 L. J. Ex. 404; 1L. T. O. S. 816; 152 
E. R. 1032. 

2035. Surrender by way of mortgage—Collateral 
deed of same date giving power of sale—Deeds 
treated as forming one security.)|—SeLLick v. 
TREVOR, No. 1416, ante. 

20386. Sale by five tenants in common—Pur- 
chaser’s admittance requires five stamps.|—R. v. 
Eron CoL.eaGeH, No. 1078, ante. 

2087. Indenture securing further advance—No 
covenant for fresh surrender—Ad valorem stamp 
sufficient.|—An indenture recited a. previous 
indenture of mtge. of copyhold property, & a 
covenant of surrender therein, the non-payment 
of the money secured, & a further advance, with a 
covenant for repayment of the further advance, 
but contained no covenant for a fresh surrender 
to meet the her advance :—Held: it was 
within the case of a further sum added to the 
principal sum already secured under the Stam 
Act, 1815 (c. 184), sched. part 1, ‘‘ Mortgage,” 
the ad valorem stamp on the added sum was 
sufficient without a deed stamp.—RuUsHBROOK 
v. Hoop (1847),5 0. B. 131; 17L. J. 0. P. 58; 10 
L. T. O. S. 88; 11 Jur. 931; 186 E. R. 824. 

Whether stamp required on copies of court roll— 
To be used as evidence.]|—Scee Nos. 465, 466, ante. 
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PART XI. INTERNATIONAL COPYRIGHT . 
Sucr. 1. IN GENERAL . : F 


Sect. 2. PROTECTION OF ee Heine BEFORE DECEMBER 6, 1887 


PART XII. REGISTRATION . 


PART XIII. INFRINGEMENT 


SrotT. 1. WHAT CONSTITUTES . 
SUB-SECT. 1. IN GENERAL 
SuB-SEcT. 2. LITERARY WORK. 


A. Copies ‘ 

B. Quotations, Extracts and Anthologies 
©. Abridgments 

D. Dramatisation and Burlesque 

EK. Translations 


F. Whcre Absolute Originality Impossible . 


SUB-SECT. 3. ARTISTIC WORKS. 
A. Paintings and ihn 
B. Photographs 
C. Engravings, Printa, Ste. 
D. Sculpture : 
SuB-sEctT. 4. MUSICAL Works ‘ 
SuB-sEcT. 5. DRAMATIC WORKS 
SuB-SEcT. 6. TITLE OF PURTACATION 
Sect. 2. WHO MAY SUE FOR. 
Sect. 3. WHO MAY BE LIABLE FoR 
Sunp-sEct. 1. AS VENDOR 
Sus-secr. 2. AS PRINTER 
Sus-sect. 3. As IMPORTER 
SUB-SECT. 4. AS PRODUCER 
SUB-SECT. 5. OTHER CASES 


PART XIV. REMEDIES . 


Sect. 1. IN GENERAT, 
Sect. 2. Civit, REMEDIES 
SuB-SEcT. 1. DELIVERY Ur 
SUB-SECT. 2. DAMAGES 
SuUB-sEcT. 3. ACCOUNT 
Sus-sEcT. 4. INJUNCTION 
A. In General . 
B. Interim or Interlocutory Injunction 
C. Form . 
SuB-SECT. 5. Oixberiarion 
SuB-SEcT. 6. PRACTICE 
A. Jurisdiction of Court F F 
B. Parties : é ‘ : : 


C. Pleading . 
D. Interlocutory Proceedings 


BE. The Hearing ‘ . 

F. Costs . ‘ 
Szot. 8. SUMMARY REMEDIES ; ° 
Srct. 4. CRIMINAL PROCEEDINGS . 
Srct. 6. DETENTION AT CUSTOMS . 


J.— VOL. XqTII. 
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See DAMAGES. 
» INJUNCTION. 
», LIBEL AND SLANDER. 
»» PRESS AND PRINTING. 
») PARLIAMENT. 


Damages, generally 

For Injunction 

Libel . : . ° 
Newspapers and Printers 
Privilege of Parliament . 


Copyricut AND Literary Property. 


Theatres and Places of 

Entertainment . See THEATRES, Music 

HALLS AND SHows. 

» TRADE MARKS, 

TRADE NAMES, AND 
DESIGNS. 


Trade Marks and Designs 


Nore.—The Act now in force in England ia Copyright Act, 1911 (c. 46), herein referred to as 
1911 Act. In considering the cases set out in this title regard must be had to their date, the 
Act under which they were decided and the effect of subsequent Acts. 


Part 1—Nature of Copyright. 


Sect. 1—IN GENERAL. 


See, now, 1911 Act, s. 1 (2). 

1. At common  law—Unpublished works— 
Sole right of publication.]—(1) The copyright of 
books is only under the Copyright Act, 1709 (c. 19), 
whereby the sole right of printing & disposing of 
copies is vested in the author, or his assigns, for 
fourteen years from the first publication, but if 
the author be living at the expiration of that term, 
then the right returns to him for another term of 
fourteen years. This law does not extend to either 
of the Universities of Oxford or Cambridge, or to 
the Colleges of Eton, Westminster, or Winchester, 
who have a perpetuity in all copies belonging to 
them. 

(2) At common law an author of any book or 
literary composition has the sole right of first 

rinting or publishing the same for sale, & may 
pring an action against any person who prints, 
ublishes or sells the same without his consent. 

(3) The law does not take away his right upon 
the printing & publishing of such book or literary 
composition, & no person may afterwards reprint 
& sell for his own benefit such book or literary 
composition against the will of the author. 

(4) Such right is taken away by the Copyright 
Act, 1709 (c. 19). 

(5) At common law the author of any literary 
composition & his assigns has the sole right of 
printing & publishing the same in perpetuity. 

(6) This right is restrained & taken away by 
the Copyright Act, 1709 (c. 19).-DONALDSON v. 
BecKetr (1774), 2 Bro. Parl. Cas. 129; 4 Burr. 
2408; 1H. R. 837, Oi. L. 

Annotations :—.As to (1) Consd. Beckford v. Hood (1 
7 Term Rep. 620; Jefferys v. Boosey (1854), 4 H. L. 
819. Refd. Colburn v. Simms (1843), 2 Hare, : 
©. Conquest (1861) N 
(1874), 43 L. J. Q. B. 170. 
v8 (1848), 2 De G. & Sm. 652 ; ooeey v. Jenerre 

1851), 6 Exch. 580; Palmer v. Dewitt (1870), 23 L. T. 
Ce Rolld, Mansell 'v. Valley Printing Co., [1908] 2'Ch. 
441, Retd. Novello v. Sudlow (1852), 20. BQ. As to 
Gapetts o, Purday (1845), 14 M. & W308 ; Boucicault v. 


PART I. SECT. 1. 


798), 
Cas. 


Delafield (1863), 1 Hem. & M. 597. As to (5) Refd. 
Monckton ». Gramophone Co. (1912), 106 L. T. 84. 
Generally, Mentd. Manners, Miller & Buchan v. King’s 
Printers (1826), 2 State Tr. N.S. 215. 


2. ——~ ——— Includes ownership of manu- 
script.|—-JEFFERYS v. BoosEy, No. 164, post. 
3, —— Published works—Sole right of print- 


ae in perpetuity.|}—DONALDSON v. BECKETT, No. 
, ante. 


4, —— Does not  exist.)—Authors are 
only secured in their copyright under the Copy- 
right Act, 1709 (c. 19).—-MILLaR v. Tayton (1769), 
4 Burr. 2308; 98 EK. R. 201. 
Annotations : psd. Colburn v. Simms (1843), 2 Hare 

543; Jefferys v. Boosey (1854), 4 H. L. Cas. 815; Caird 

v, Sime (1887), 12 App. Cas. 326. Refd. Boulton v. Bull 
Hy. Bl. 463; Beckford ». Hood (1798), 7 Term 
Whittingham v. Wooler (1817), 2 Swan. 428: 
: on (1825), 1 H. & Tw. 28; Chappoll 
v. Purday (1845), 14 M. & W. 303; Prince Albert v. 
Strange (1849), 2 De G. & Sm. 652; Novello ». Ludlow 

B. 177; Cumberland’. Copeland (1861), 
. 118; Reade v. Conquest (1861), 9 C. B. N.S. 
755; Palmer v. Dewitt (1870), 23 L. T. 823; Philip v. 
Ch. 577; Mansell v. Valley oa Co., 
[1908] 2 Ch. 441; Monckton ». Gramophone Co. (1912), 
L. T. 84; Moore Filter Co. ». Great Boulder Pro- 
2 Sdn eT stent; Shots neat 
arnett v. Glossop ‘ ott, > Rhon ‘a Claim 
(1922), 38 T. L. R. 759. 








5. —— ———.|—_ JEFFERYS v. Boosty, 
No. 164, post. 








Does not extend to musical idea.| 
—The common law has never recognised any 
property in an idea, expressed not in language but 
in some system of musical notation, after it has 
once been made public; & no right is thereby 
conferred to restrain a person from making use 
of such a musical idea. . 
Where defts., without any authorisation from 
pltf., transcribed the music of a song of which the 
pltf. was the composer to sheets of vulcanised 
indiarubber by a system of notation which enabled 
the music to be reproduced mechanically by the 
use of their gramophones :—Held: pltf. was not 
entitled to an injunction to restrain the ma ; 
selling, publishing, o:° using of such sheets.— 


a. At common law— A natural 
right—Entitled to 


protection. ye cony- 
right is not the mere creature of statute, 
buat a natural & civil right entitled to 
protection at common law.—TENNY- 
GON. U,V ORRESTES (1871), 43 Se. Jur. 


1i. —— Unpublished works — Pic- 
ture—Right to prevent copies.}—At 
common law, the owner of a picture 
has ig ica before pubes. te 
revent any copy being made o — 
| ROBINBON (1860), 10 

I. Ch R. 610.—. a 


7 Press : 
graphic Agency in N.Z. employ. 


agente in various parte of the weil to 
transmit to 


them telegraphic sum- 
maries of daily news, supplied these 
telegrams to newspapers whom the 
agency had lice to publish them. 
| Copies of the telegrams after they had 
appeared. in other newepenes were 
ublished by A. without license from 
| he agency :—Held: as the property 


had me @ prospective existence 
there could. be nae ht in it.— 
Hout v. WEBB, 4 J. R. . » 34,—-N.Z. 


Proprietary right.J}— 


There is no ht of acti 

aw for the recy citing See 

lication of aipubiahed | matter in which 

PEOVER CORR EE at een OF 
‘ v. 

Bons (4905), 25 No ZL. he sed 


41.—— Published works — Does 
Bahar alton a auth Bab 
av 
he had written oe ; ted et Lap 

ht 


public property & there was no 

at common law which protected 
works being copied by any one who 
chose so to do.~VasuDEO GaNEeH 1, 


Part I.—NAaTuRE OF COPYRIGHT. 


MONCETON v. GRAMOPHONE Co., Lrp. (1912), £06 
L. T. 84; 28 T. L. R. 205; 656 Sol. Jo. 270, OC. A. 
No right to restrain reproduction 
— Otherwise than by copies.|—MONCKTON v. 
GRAMOPHONE Oo., Ltrp., No. 6, ante. 

8. By statute—In published work—Specles of 
sah de A sn copyright in a published work is a 
species of property.—ANON. (18382), 2 L. J. Ex. 8. 

9. Distinguished from patent 
age RL ag & BROWN v. WOLFF & Co., 
Lrp. (1907), 52 Sol. Jo. 45. 

10. ——— ——— Sole right of multiplying copies 
—Includes right to prevent others from printing.]— 
CHAPPELL v. PURDAY, No. 173, post. 


ed 
e 














Boossy, No. 164, post. 
1 





eee | | cme 
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e — -]—WALTER v. LANE, No. 

194, post. 
13. -——— Article contributed to periodical 
—Includes right to restrain separate publication.|— 


The author of an article contributed to a periodical, 
is entitled to restrain the separate publication of 
such article, by the proprietor of the periodical. 
The republication of the Christmas number of a 

eriodical under a different title, form, & price, 
is a separate publication of an article contained 
in such number, which the author is entitled to 
restrain. 

Where the general merits of pltf.’s bill, praying 
an injunction to restrain the infringement of pltf.’s 
copyright have not been displaced by the defence, 
pltf. will be entitled to his costs for bringing such 
cause to a hearing to obtain a perpetual injunction 
after an interim injunction has been obtained in 
such cause.—MAYHEW v. MAXWELL (1860), 1 
John. & H. 312; 9 W. R. 118; 70 BE. R. 7663; sub 
nom. MURRAY v. ,3 L. T. 466. 
Annotations :—Consd. Smith v. Johnson (1863), 4 Giff. 632; 

Cox v. Land & Water Journal Co. (1869), L. BR. 9 Eq. 324: 

o v. Lawrence & Bullen, [1903] 1 Ch. 318. Refd. 

Clark v. Bishop (1872), 25 L. T. 908. 

14. Right to prevent appropriation 
of author’s labour—Not absolute monopoly.]— 
Under 1911 Act, as under the former law, no 
absolute monoply is given to authors analogous to 
that conferred on inventors of patents ; that is to 
say, if it could be shown as a matter of fact that two 

recisely similar works were in fact produced wholly 
independently of one another, the author of the 
work published first would not be entitled to restrain 
the publication by the other author of that author’s 
independent & original work. What is given is 
the mercly negative right to prevent the appropria- 
tion of the labours of an author by another. 
(SARGANT, J.).—-CORELLIv. GRAY (1913), 29 T. L. R. 
570; affd. 30 T. L. R. 116, OC. A. 

15. —— Under Fine Arts Copyright Act, 
1862 (c. 68)—Confined to United Kingdom.]— 
The above Act confers on British subjects & persons 

resident in British dominions copyright in pikes 
drawings, & photographs. It extends to the whole 
of the United Kingdom, but does not extend to 
any part of the British dominions outside the 











ANUPRAM & Co. (1920), IL. R. 44 
Bom. 720.—IND. 


so as to make an act done before pub- 
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{1903] A. 0.496; 72L.J.P.0.95; 89L. T.111; 
52 W. R. 118; 19 T. L. R. 652, P. O. 


Sect. 2.—SPECIFIC RIGHTS. 


See 1911 Act, s. 1 (2). 

To produce the work or part thereof.|—Sce 
Sect. 1, ante. 

To reproduce the work or part thereof.]—See 
Sect. 1, ante. 

To perform in public the work or part thereof.|— 
See Part XITI., Sect. 1, sub-sects. 4, 5, post. 

To deliver in public a lecture, address, speech, or 
sermon, or part thereof.|—Scee Part II., Sect. 38, 
sub-sect. 9, post. 

To publish an unpublished work or part thereof.] 
—See Part IT., Sect. 8, post. 





To produce, reproduce, perform, or publish, 
translations.|—See Part II., Sect. 3, sub-sect. 5, 
post 


To convert the work into a novel or non-dramatic 
work.|—See Nos. 490, 491, 492, post. 

To dramatise the work.]|—-See Nos. 429, 430, 432, 
post. 

To make records of the work.]|—See No. 485, 
post. 

To make perforated rolls by which the work may 
be performed.|—See Nos. 120, 487, post. 

To make cinematograph films of the work.|— 
See No. 55, post. 

To authorise any right in respect of the work.]— 
See Part V., Sect. 2, sub-sect. 1, post. 


Szcr. 3.—SUBSTITUTED COPYRIGHT. 


16. Picture—Not registered under Fine Arts 
Copyright Act, 1862 (c. 68)—-At commencement of 
1911 Act—Owner entitled to substituted copyright 
under 1911 Act, sched. 1.|;—Where a picture was 
assigned with all copyrights, but not registered 
under the Fine Arts Copyright Act, 1862 (c. 68), at 
the time of the commencement of the 1911 Act, 
the owner of the picture had such a copyright as 
would enable him to receive the substituted & 
enlarged copyright given to owners of ig tla oe 
in substitution for their existing rights by the 
1911 Act, s. 5, & sched. 1. 

The only memorandum of an assignment of 
copyright inclusive was a receipt for a sum paid 
for ‘‘ Five original card designs inclusive of all 

copyrights. Subjects: four golfing subjects: 
one Teddy Bear painting ” :—Held: (1) parol 
evidence was admissible to identify the designs 
intended; (2) the memorandum was sufficient 
within the Fine Arts Copyright Act, 1862 (c. 68), 
s. 3; (3) pltf. whose copyright was infringed had 
a right to an order of the ct. restraining the in- 
fringement, & was not prevented from exercising 
his rights by an offer of the infringer before action 
that he would promise not to do it again & would 


above Act protects the holder of the 


lication an ent... KSLEY English copyright throughout the 
e. By statute—In lashed work ve JOHNBON & Sons (1905), 25 entire British Dominions.—~Boosry & 
J Tybladlan oxslisies of representa. Ne Z L. R, 834,—N.Z, Co, °, SIMMONDS (1903), 20 8. O. 632.— 
enol enact AOL g, | Comrht  Aeh is di 
. ‘ pommreesy k. mp i 
Dowson .& , Kempe (1892), fs Tne ae ee oe Parts to al parts ine Arta Copyright Act, 1862—Con 
. 7 . vee of India.—MacMmni.an v. KHAN Ba-_ fined to Un Kingdom.}—The above 
£—— -——_ C nt Ordinance, HADUR SHAMSUL ULAMa Zaka (1895), Act does not extend to any part ot 
1842.}—The cop ,» given by above I. L. BR. 19 Bom. 557.—IND. British Dominions rs a 
Ordinance, comes y Kingdom.—VasUDEO rie ve 7 - 
on publication of the work in _Jinestion h—— —— —— Protects holder PRaM & Co, (1920), I. Le 4 om. 
& not relate back, on publication, throughout British Dominions.}—The 720.—IND. 
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Sect. 8.— Substituted copyright. 
2&8: Sub-sect. ill 


pay such damages as might be agreed upon; 
(4) if such an offer was repeated after writ issued, 
with the addition of an offer to submit to an order 
& pay costs to date, plifs. might be deprived of 
any subsequent costs. 

There is evidence to this effect, that newsagents 
some time after the full knowledge of defts. that 
the copyright was being infringed were in possession 


Part II. Secta.1, 


CoPpYRIGHT AND LITERARY PROPERTY. 


of several copies of the infringing document. One 
copy was subsequently sold. The newsagents 
dealt with defts. on the usual terms of e or 
return, & in my opinion the property at the time 
in question was vested in defts. (NEVILLE, J.).— 
Savory (E. W.), Lrp. v. WorxLD or GoLr, LtD., 
[1914] 2 Ch. 566; 83 L. J. Ch. 824; 111 L. T. 
269; 58 Sol. Jo. 707. 


See, also, No. 108, post. 


Part 11._—Subject-Matter. 


SrEctT. 1.—IN GENERAL. 


of information—But 
individual work.]—-Though copyright cannot sub- 
sist in an East India Calendar, or Directory, as a 
general subject, any more than in a map, chart, 
series of chronology, etc., it may in the individual 
work; &, where it can be traced that another work 
upon the same subject is not original compilation 
but a mere copy with colourable variations it will 
be protected by injunction. 
ll human events are equally open to all who 
wish to add to or improve the materials already 
collected by others, making an original work. No 


nae manannlian outa eavhiant (T nnn 


12 Ves. 270; 33 B. R. 103, L. C. 

18. ——.]—An injunction was granted 
against pirating a Ct. Calendar; the individual 
work creating copyright, though the general 
subject, as in the case of a map or chart, was 
common.—LONGMAN v. WINCHESTER (1809), 16 
Ves. 269; 33 HE. R. 987, L. C. 





Annotations :-—Consd. Prowett v. Mortimer (1856), 27 
L. T. O. 8. 132; Spiers v. Brown (1858), 31 L. T. O. S. 16. 
Reid. Moffatt & Paige v. Gill & Marshall (1002), 86 L. T. 





19. Passage in non-copyright authority— 
Though quoted in & suggested by copyright work.| 
—PIKE v. NICHOLAS, No. 446, post. 

See, also, Nos. 51, 85, 438, 443, post. 

20. Not general subject—But individual work.] 
—Copyright exists in an individual work, not in 
& general subject, though from its nature the con- 
sequence may be close resemblance & considerable 
interference, as in the case of maps & road books.— 
WILKINS v. AIKIN (1810), 17 Ves. 422; 34 E. R. 
163, L. C. 

Annotations :-—Consd. Halcomb (1836), 3 
My..& Cr. 737; Spiers v. Brown (1858), 81 L. T. O. S. 16. 
Apld. Smith v. Chatto (1874), 31 L. T. 775. Consd. Walter 
v. Steinkop , [1892] 3 Ch. 489: Moffatt & Paige v. Gill 

.T. 452, Refd. Whittingham v. Wooler (1817), 
Swan. 428; Saunders v. Smith (1838), 7 L. J. Ch. 227; 

Dickens v. Lee (1844), 8 Jur. 183; Hotten v, Arthur (1863), 

11 W. R. 934, 

See, also, No. 440, post. 

21. Not article copied from prior work.]|—Bar- 
FIELD v. NICHOLSON, No, 291, post. 

See, also, No. 85, post. 

22. Not form of words—Questions in simplest 
possible form.]—A. published a book treating of 
scientific explanations of various common pheno- 
mena of life. <A. afterwards published a work on 
similar subjects of which T. complained that the 


Bramwell v. 


ae, 


i 
‘ 


| b 


| 
| 


t 
} 
| 
| 
| 


name & plan were suggested by his own work & 
the arrangement & phraseology in many instances 
taken bodily from it :—Held: (1) if any person 
y pains & labour collected & reduced into the 
form of a systematic course of instruction those 
questions which he might find ordinary persons 
asking in reference to the common phenomena of 
life, with answers to those questions, & explanations 
of those phenomena, whether such explanations & 
answers were furnished by his own recollection of 
his former general reading or out of works con- 
sulted by him for the express purpose, the reduc- 
tion of questions so collected, with such answers, 
under certain heads & in a scientific form, was 
sufficient to constitute an original work, of which 
.. . would be protected; (2) another 
person might originate another work in the same 
general form, provided he did so from his own 
resources & made the work he so originated a work 
of his own by his own labour & industry bestowed 
upon it; (3) in determining whether an injunction 
should be ordered the question, where the matter 
of pltf.’s work was not original, was how far an 
unfair or undue use had been made of the work ; 
(4) if, instead of searching into the common 
sources & obtaining subject matter from thence, 
any one availed himself of the labour of his pre- 
decessor, adopted his arrangements & questions, or 
adopted them with a colourable variation, it 
would be an illegitimate use; (5) falsely to deny 
that he had copied or taken any idea or language 
from another work would be strong indication of 
animus furandi ; (6) if the ct. was led to the con- 
clusion that there had been piracy, it would not 
grudge any labour that might be requisite in order 
to ascertain how far the injunction should extend, 
where certain distinct parts of a work were un- 
objectionable & others contained piracies ; (7) the 
method of communicating information by question 
& answer being of unknown antiquity pltf. could 
not claim any originality in the plan of his work ; 
(8) questions of fundamental simplicity were not 
copyright.—JARROLD wv. HOULSTON (1857), 8 
K. & J. 708; 3 Jur. N. 8.1051; 69 EB. R. 1294. 
Annotations :—.As to (2) Consd. Moffatt & Paige v. Gill & 
Marshall (1902), 86 L. T. 465. d. Spiers v. Brown 


(1858), 6 W. R. 352. Generally, Mentd. Hotten v. Arthur 
(1863), 3 Hem. & M. 603: Chatterton v. Cave (1875), 


C. P. 572 
—— Name & address printed on 
cards.|—See No. 40, post. 

23. Form of expression—News.]——Pltfs. sued 


to restrain infringement of an important literary 


index 


newspaper article & three trivial news paragraphs. 





a 


PART II. SECT. 1. 211. Not article copied from prior GEMMILL (1887), 14 S. C. — 
17 1. Not common source of informa. — Work. -— ae a ned FLT abiabes con. UAN: ek ere 
tton—-But individual work.}—Hatt & es canno 21 li, —— 
copy em m & CO hted ° - -—BAIN v. HENDERSON 
AEE peas & Co. (1892), 18 have a cop ht ieee eran ohare (1911), 17 W. L. R. 125.—CAN. 


ARLAND v. GEM: 


sketches 
321.—CAN. 


17 il. ——- ———.}--G 
MILL (1887), 14 8. C. BR. 


he has applie a te brad cli itl of such 
referred e copy- 
righted works therefor.--GARLAND 


expression—~Of news 
contained in telegrams.}—A., a neve 


paper, received telegrams & publis 


Part [I.—SupjJEcT-Matrer. 


Defts. offered an undertaking with costs not to 
publish again the first article, refusing to undertake 
as to the others, & ee proceeded with the action : 
—Held: (1) pltfs. would be disallowed costs 
subsequent to defts.’ offer; (2) the form of ex- 
pression in which news was conveyed was subject 
of copyright; (3) a practice by newspapers to 
copy from other newspapers was no defence to a 
copyright action. 

n Cooper v. Whittingham, No. 548, post, Sir 
GEORGE JESSEL laid it down that when a pltf. 
comes to enforce a legal right, & there has been no 
misconduct on his part, no omission or neglect 
which would induce the ct. to deprive him of his 
costs, the ct. had no discretion & cannot take away 

Itfs.’ right to costs. It seems to me to be going 
irectly in the teeth of the General Orders & Act 
of Parliament, which say that the judge has a 
discretion which he is to exercise, & is not bound 
by any hard & fast rule (NoRTH, J.).—WALTER v. 
STEINKOPFF, [1892] 3 Ch. 489; 61 L. J. Ch. 521 ; 
67 L. T. 184; 40 W. R. 599; 8 T. L. R. 633; 36 
Sol. Jo. 556. 
Annotation :—As to (2) Reld. Walter v. Lane (1900), 69 
L. J. Ch. 699. ; 
24, ——— Ideas or information.]—-HoLLINRAKE 
v. TRUSWELL, No. 70, post. 
Single word.|—See No. 132, posi. 
25. Not method of communicating information 
—If not original—Question & answer.|—JARROLD 
v. HlouLstTon, No. 22, ante. 


26. Matter.|\—BArRFIELD v. NICHOLSON, No. 
291, post. 
27. Arrangement.|—BARFIELD v. NICHOLSON, 


No. 201, post. 
28. Of questions & answers—Though 
simple in form—& on common subjects.]—JARROLD 

v. HOULSTON, No. 22, ante. 

See, also, Nos. 73, 80, 85, post. 

29. Not nature of magazine.] — Injunction 
was granted to restrain publishing a magazine as 
@ continuation of pltf.’s magazine in numbers, & 
as to communications from correspondents received 
by deft. while publishing for pltf., not preventing 
the publication of an original work of the same 
nature, & under a similar title.—Lloaa v. Kirby 
(1803), 8 Ves. 215; 32 E. R. 336, L. C. 

Annotations :—Consd. Longman v. Winchester (1809), 16 
Ves. 269 ; Crutwell v. Lye (1810), 1 Rose, 123; Mawman 
v. Tegg (1826), 2 Russ. 385; Kelly v. Hutton (1868), 37 
L. J. Ch. 207. Refd. Prowett v. Mortimor (1856), 27 


L. T. O. 8. 132; Borthwick »v, Evening Post (1888), 37 
Se D. 449. Meatd. Canham v. Jones (1813), 2 Ves. & Bb. 





80. Not prospective series of newspaper.]— 
PLAtT v. WALTER, No. 317, post. 


31. Not theory—Though propounded In copy- 
right works.]—Pixn v. NicHoLAS, No. 446, post, 


SEct. 2.—PARTS OF A WORK. 


382. May exist in part—Though no copyright 
in whole.|—Several poems had been for many 
years before published, which were collected by 


them. 
lished the news therein contained not 

in the form in which they were pub- 

lished by A., but as items of intelligence, | 
sometimes introducing them by the 
words ‘it is reported ” :—Held: A. 
had a copyright in the tel — 
qeneon LUKE (1875), 1 v L. R. 


396.—AUS. 


}--JONES t. ATACK 
174.—N.Z. 


24 1. ——~ Ideas.}—The object of 
Copyright Act, 1911, is not 30 ecard 


93 ti aces 
(1890), 9N. ZL. R. tion of ideas ; 


me 
sen’ 


B., another newspapor, pub- protection to ideas but to tho particular 
orm of expression in which an author 

conveys his ideas or information to the 
world.—-BLacKkIz & S e 
’ LoTH1an BooK PUBLISHING Co. PRO- 
PRIETARY, LTD. (1921), 29 CG. L. R. 


A 80 commonplace that all repre- 
tions of it must necessarily have 
much in common; & in such cases it 
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M. & published, with the addition of several new 
poems, but though he had not a property in the 
whole book yet deft., having copied the whole, 
the Lord Chancellor granted an injunction against 
him as to the publication with the additional 
pieces.—MAson v. MurRRay (circa 1771-78), cited 
in 1 Kast, 360; 102 KH. BR. 189, .L. C. 

Annotation :—Refd. Cary v. Longman (1801), 1 East, 358. 

33. —— Part of serial complying with 
British requirements.]—A., a citizen of the United 
States, published a work of which he was the author 
in the monthly parts, between Jan. & Dec. 1867, 
of a magazine published in the United States. In 
Oct. 1867, A. went to reside in Canada for the 
purpose of acquiring a British copyright, & during 
such residence, when the work wanted six chapters 
for completion in the magazine, an edition of the 
whole was published in London under an agree- 
ment between A. & pltf., an English publisher. 
A. cheap reprint taken from the pages of the 
American magazine having been ghee bare 
published in this country by deft. :—Held: the 
copyright was divisible & could be claimed for a 
portion of the book only, & accordingly the pub- 
lication by deft. of the last six chapters of the 
work would be restrained by injunction.—Low 
v. Warp (1868), L. R. 6 Eq. 415; 37 L. J. Ch. 
841; 16 W. BR. 1114. 

34. ——— One musical composition—In collec- 
tion.]|—In declaration for pirating a book it was 
alleged that pltf. was the author of a book, being 
a@ musical composition, called A. :—Held: (1) this 
was well supported by showing him to be the 
author of a musical composition of that name 
comprised in & occupying only one page of a work 
with a different title, which contained several 
other musical compositions; (2) the Copyright 
Act, 1814 (c. 156), did not impose upon authors as 
a condition precedent to their deriving any benefit 
under that Act that the composition should be 
first printed, & therefore an author did not lose 
his copyright by selling his work in manuscript 
before it was printed.— WHITE v. GEROCH (1819), 
2B. & Ald. 298; 1 Chit. 24; 106 E. R. 376. 
Annotations :—.As to (1) Distd, Aflalo v. Lawrence & Bullen, 

{1903} 1 Ch. 318. .48 to (2) Consd. Macmillan v. Dent, {1907} 
1 Ch. 107. Generally, Refd. Cumberland v. Planché (1834), 
1 Ad. & El. 580. 

See, also, Nos. 49, 50, post. 
Work partly original, partly compilation.|— Sec 


No. 84, post. 





Sect. 3.—LITERARY WORK. 


Sus-sect. 1.—OriciInaL LITERARY WORK. 

See, now, 1911 Act, ss. 1 (1), 35 (1). 

35. Literary composition—Court will. not 
define.|—Announcement of the horses which a 
newspaper had selected as winners :—Held: (1) 
this was not in the nature of a literary composition 
which could be protected under the Copyright 
Act, 1842 (c. 45), ss. 18, 19, & the publication of a 
race card giving lists of the horses selected by 


may be impossible to hold that one 
representation is a copy or colourable 
imitation of another unless the repro 
duction is exact.—-NATAL PICTURE Co. 
v, LEVIN (1920), W. L. D, 35.—S. AF. 


m. Reprints where 


ons, LTD. v 


pired— Additions from kae-—— 
right In fa Thore ia no copy: Now copyright Ey set the copyright 
tong “but an ides represented haa e » with notes, & iitustrations 

m Oo 


oeparyor dials arpa het heats (4 
coreated.—-BLACK t. ij 
9 Macph., (Ct. of Sess.) 341.—-800T. 
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Secl. 8.—Literary work: Sub-secis. 1 & 2, A. & B.] 


various papers was not an infringement of the 
copyright in the newspapers; (2) the ct. would 
not define in general terms what amounted to a 
literary composition; (3) although there was a 
novel & important question to be decided an 
interim injunction would be refused on the ground 
that no sufficient & immediate injury was shown.— 
CHILTON v. PROGRESS PRINTING & PUBLISHING 
Co., [1895] 2 Ch. 29; 64 L. J. Ch. 510; 72 L. T. 
442; 43 W. R. 456; 11 T. L. R. 329; 39 Sol. Jo. 
380; 12 R. 381, 0. A. 

Annotation :-—Generally, Refd. Exchange Telegraph Co. v. 

Gregory, [1896] 1 Q. B. 147. 

36. Envelope with card representing well 
known picture—& printed instructions—Not pro- 
tected.]—-Pitf. claimed copyright in a certain book 
with a picture or design registered as ‘‘ The 
Christograph.” The so-called book consisted of 
an envelope, on the outside of which the title was 
printed, & inside which was enclosed a piece of 
cardboard, so cut that when held up to the light 
it cast a shadow resembling the picture ‘‘ Ecce 
Homo,” & a slip of paper, on which were printed 
some lines from Longfellow, which served as a 
key to the use of the piece of cardboard :—Held: 
there was nothing in the so-called book which 
could be the subject of copyright, pltf. being the 
inventor of a trick & not a literary work.—CABLE 
v. Marks (1882), 52 L. J. Ch. 107; 47 L. T. 482 ; 
31 W. R. 227. 

Annotation :—Refd. Hildesheimer & Faulkner v. Dunn 

(1891), 64 L. T. 452. 

37. ——— Form of application for correspond- 
ence lessons—May be.|—SourHERN v. BaILEs 
(1894), 38 Sol. Jo. 681. 

88. ——~ Not list of race horses—Selected by 
newspapers as winners.|—-CHILTON v. PROGRESS 
PRINTING & PUBLISHING Co., No. 35, ante. 

See, also, Sub-sect. 4, C., post. 

39. Not experimental writing under 
influence of alcohol.]|—Pltf., while in a state of 
intoxication, wrote down & published for scientific 
purposes & drunken scrawl, which was absolutely 
unintelligible. The jury found the document was 
not a literary production :—Held: a new trial 
would be refused.—FOURNET v. PEARSON, LID. 
(1897), 14 T. L. R. 82, C. A. 

40. ‘* Original literary work ’’—Not card index 
system—Though name & address printed on 
cards.|——Pltfs. invented an outfit consisting of a 
box in which cards of different colours & with 
different headings were inserted, the object being 
to enable an employer to get readily at the insur- 
ance card of a particular servant. The cards 
merely had on them the words “name” & 

address ’’ & other words that might be used by 
anybody :—Held: the cards were not an original 
‘‘ literary work ’’ within s. 35 of the 1911 Act, & 
therefore were not subject of copyright within 
s. 1 of the Act.—Lispraco, Lrp. v. SHAW WALKER, 
Lrp. (1913), 30 T. L. R. 22; 58 Sol. Jo. 48. 
sa hee ieee Anderson v. Lieber Code Co. (1917), 117 

41. ——— Translation—Published as advertise- 
ment.]— Pitf., who was permanently employed on 
the editorial staff of a newspaper, was specially 


PART II. SECT. 3, SUB-SECT. 1. 








(1917), 23 C. L. R 49.—AUS. 


Copyriagut AND LirerarRy PROPERTY. 


employed & paid by the proprietors of the paper 
to teanelata & summarise a speech, reported. in a 
foreign language, for the purpose of publication 
as an advertisement in their paper for a foreign 
State, & this work was done entirely in his own 
time & independently of his ordinary duties. 
The summarised tr. ation was published in the 
aper as an advertisement with the words “ Trans- 
lated from the Portuguese language by B.” 
printed at the end. Defts. saw this advertisement, 
obtained permission to publish it as an advertise- 
ment in their paper, & reproduced it verbatim. 
It was proved that it was the practice of news- 
paper managers, when they wished to publish an 
advertisement appearing in another paper, to ask 
the permission of the advertiser to do so & to act 
upon his instructions, but that the addition to an 
vertisement of such words as ‘ translated by, 
etc.,’? was quite unprecedented :—Held: (1) the 
translation was an “ original liter work,”’ 
within the 1911 Act, s. 1, of which pltf. was the 
author; (2) pltf. was the owner of the copyright 
therein within s. 5 of the 1911 Act; (3) defts. were 
not innocent infringers within s. 8 of the 1911 Act 
who were not aware of, & had no reasonable ground 
for suspecting, the existence of copyright in the 
work, & pltf. was entitled to damages.— BYRNE v. 
Sratist Co., [1914] 1 K. B. 622; 83 L. J. K. 7 
625; 110 L. T. 510; 30 T. L. R. 254; 58 Sol. Jo. 
340. 
Annotations :—As to (1) Refd. University of London Presa v. 


University Tutorial Press, [1916] 2 Ch. 601; Tate v. 
Thomas, {1921) 1 Ch. 503. 


42. Examination papers.] — Examiners 
were appointed for a matriculation examination of 
the University of London, a condition of appoint- 
ment being that any copyright in the examination 
papers should belong to the University. The 

niversity agreed with pltf. co. to assign the 
copyright, & by deed purported to assign it to 
them. After the examination deft. co. issued a 
publication containing a number of the examination 
papers including three which had been set by two 
examiners who were co-pltfs., with criticisms on 
the papers & answers to questions :—Held: (1) 
the copyright subsisted in the examination papers 
as “ original liter work ” within the meaning 
of the 1911 Act, s. 1 (1); (2) the copyright vested 
in the examiners; (3) the examiners were not “ in 
the employment ’”’ of the University ‘‘ under a 
contract of service ’’ within the meaning of the 
1911 Act, s. 5 (1), (b); (4) the examiners were 
subject to an obligation under their appointment 
to assign the copyright to the University or as the 
University might direct ; (5) the University having 
assigned its rights to pltf. co., pltf. co. was equit- 
ably entitled to the copyright; (6) pltf. co., 
having joined two of the examiners as co-pltfs., 
could sue for infringement of copyright in the 
papers set by the two examiners, but must fail as 
to the papers set by the other examiners ; (7) deft. 
co., having failed to bring itself within the pro- 
tection of the 1911 Act, s. 2 (1) (i), had infringed 
the copyright in the paren set by co-pltfs.— 
UNIVERSITY OF LONDON PrRgss, Lrp. v. UNIVER- 
SITY ee Press, Ltp., [1916] 2 Oh. 601; 86 
7 J. Ch. ad CE rat 301: oa TL R. 698. 

nnotation :— e erio ° e 
Theatre of Varieti 11923) 2 BBS. Boy Ses nena 


ublished an edition of the same work, 





n. * Original Jiterary work.'*}—The 0. —— Annotated edition of ancient e text of which was identical with 
word “original” in Copyright Act, | religious work.)—Pitt, brought out a | fet note? ath “alent “aitenonee 
inality; ‘th peaslon ““oripivel’ | howa Gann jon of @ well’ | Heid: ypitt.’s work was such & new 


0 ? 8 

work’ has there the cere» which 
is connoted by the word ‘author’ in 
8. 5 of above Act.-—RoOBINSON v. SANDS 
& MAcDOUGALL PROPRIETARY, LTD. 


foot-notes, 


arrangement of old matter as to be 
original work.—GANGAVISHNU SSRIKI- 
MORESHV4A BAPUSI HEGISHTE 


SONDAS ¥. 
Detta, printed & | (1889) I. L. R, 13 Bom. 358.—-IND, 


Part I]1.—SuBJEct-MATTER. 


43. Telegraphic code.]—Pitfs. published 
a code of made up words considered suitable for 
cabling purposes. Hach word, which of itself 
was meaningless, consisted of five letters only, & 
differed from every other word in the code in at 
least two out of the five letters. In the prepara- 
tion of the code all words which were unpro- 
nounceable were eliminated as were also all those 
which might lend themselves to error in trans- 
mission :—Held: the code was an “ original 
literary work’’ within the meaning of that ex- 
pression in 1911 Act, s. 1 (1).—ANDERSON (D. P.) 
& Co., Lrp. v. LigBER Copg Co., [1917] 2 K. B. 
469; 86 L. J. K. B. 1220; 117 L. T. 861; 33 
T. L. R. 420; 61 Sol. Jo. 545. 
Based on common sources of information.]} 
—See Nos. 17, 18, ante, No. 446, post. 

7 ai charts, plans, etc.}] — See Sub-sect. 3, 
post. 








SuB-sEcT. 2.—Books. 


A. In General. 


44. Illustrations forming part of copyright 
book.]—-Pitf. published a book containing letter- 
press, illustrated by wood-engravings printed on 
the same paper at the same time. Defts. pub- 
lished, a similar book with different letterpress, but 
containing pirated copies of the wood-engravings. 
Pitf., upon motion for an injunction, proved that 
he had complied with the requisitions of the 
Copyright Act, 1842 (c. 45), but he had not com- 
plied with the Engraving Copyright Act, 1734 
(c. 13), by printing the date of publication & the 
name of the proprietor on each copy :—Held : the 
Copyright Act, 1842 (c. 45), extended to the wood- 
engravings equally with the letterpress, & the ct. 
would grant an injunction. 

Semble: a book does not necessarily include 
every print design or engraving which forms part 
of the book as well as -the letterpress therein.— 
BoavE v. Hounsron (1852), 5 De G. & Sm. 267; 
21 L. J. Ch. 470; 18 L. T. O. S. 326; 16 Jur 
372; 64 E.R. 1111. 


Annotations :—Consd. Bradbury v. Hotten (1872), L. R. 
8 Exch. 1; Maple v. Junior Army & Navy Stores (1882), 
ty Sect al (oon as Lek re 72 L. T. 250; 
(190812 Gh tal , . T. > Davis v. Benjamin, 


45. Physical connection unnecessary.|—In 
order to entitle the proprietor of a periodical 
registered under Literary Copyright Act, 1842, 
c. 45, to the copyright in a picture issued as a 
supplement thereto, it is not necessary that such 
picture should be phystcelly connected with the 
periodical ; but it is sufficient if it appears from 
a reference thereto in the periodical or otherwise 
that as a matter of fact the picture forms part 
thereof. 

The coloured picture is clearly a part of pltf.’s 
publication, for not only is it referred to in the 

odical as ‘‘ our illustration,’? but it bears on 
ts face a declaration that it is a supplement 
thereto (STIRLING, J.).—COMYNS v. HYDE (1895), 72 
L. T. 250; 48 W. R. 266; 11 T. Ll. R. 167; 89 
arr Jo. 201 ; e R. 382. 

° -|—-Copyright in a book of which A. 
is the prop etor will not protect drawings the art 
copyright of which is not vested in him, though 
such drawings furnish the illustrations of the book. 
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—Perrry v. TAYLOR, [1897] 1 Ch. 465; 66 L.-J. Oh. 
209; 75 L. T. 545; 45 W. R. 299. 

47, ——.|—-In Sept. 1898, pltfs.. wholesale 
manufacturers of furs, mantles, etc., published a 
catalogue of designs containing twelve illustrations. 
E. & W., retail drapers, having obtained one of 
these catalogues inary pltfs. to sell them some 
of the electro blocks of the illustrations, which 
they did. E. & W. handed over these blocks to 
defts., P. & Sons, a firm of fashion printers, for 
production in HE. & W.’s catalogue. P. & Sons 
at the same time purchased the blocks of HE. & W. 
deducting the price from their charge for the 
catalogues supplied to E. & W. In Nov. 1898, 
P. & Sons printed for defts., B. & Co., another firm 
of retail pers, a catalogue containing eight 
illustrations from the blocks in question, but with 
different names. Thereupon pltfs. brought an 
action against B. & Co., & P. & Sons claiming an 
injunction to restrain defts. from reproduction & 
sale of the illustrations & consequential relief. 
The action as against B. & Co. was stayed on 
certain terms. 

Defendants, P. & Sons, stated they had pur- 
chased the blocks of EK. & W. without any con- 
ditions or restrictions, & contended, amongst other 
defences, that pltfs. had no copyright in the 
illustrations. 

Held: (1) engravings published as part of a 
book were protected by the copyright of the book 
itself, & pltfs. had a i Rae in the illustrations 
in question as part of their book; & the illustra- 
tions, being a substantial part of the book, there 
had been an infringement of the book itself ; 
(2) defts., P. & Sons, had only licence to use the 
blocks for the particular purpose for which they 
were assigned & pltfs. were entitled to an injunction 
é& to delivery up of the blocks.—MARSHALL (W.) 
& Co., Lrp. v. Buti (A. H.), Lrp. (1901), 85 
L.T.77; 17 T. L. R. 684, C. A. 

See, also, Nos. 75, 76, post. 

48. Combination of incidents in novel.]—CoreLLI 
v. GRAY (1913), 30 T. L. R. 116, C. A. 

Copyright in title.|—-See Sect. 9, post. 


B. Books with New Matter. 


49. Additions—Incorporated in existing work 
—Existing work copyright—Protection refused.|— 
Pitf. published a book of roads of Great Britain 
comprising P.’s book, to the copyright of which 
pltf. was not entitled, with improvements & 
additions obtained by actual survey & otherwise :— 
Heid: an injunction to restrain a publication of an 
edition of P.’s book, comprising pltf.’s improve- 
ments & additions would be refused.—CaARyY v. 
FaprEn (1799), 5 Ves. 24; 31 H. R. 453, L. C. 
Annemicn -—Consd. Matthewson v. Stockdalo (1806), 12 


50. —— -——— Additions considerable—Addi- 
tions copyright.]—-If an author makes very con- 
siderable additions to a work before printed he 
obtains a copyright in the additions, & can main- 
tain an action for an infringement of it.—Cary v. 
LONGMAN (1801), 1 East, 358; 3 Esp. 273; 102 
HE. R. 138, N. P. 

Annotations :—Consd. Matthewson v. Stockdale (1806), 12 
Ves. 270; Mawman »v. Tegg (1826), 2 Russ. 385; Walter 
v. Steinkopff, [1892] 3 Ch. 489. 

51. Annotated edition of Shakespeare 
play—Protected.]|—Pitfs. were the proprietors of 





PART II. SEOT. 3, SUB-SECT. 2.—B. Britain b plet, in 1895, consisted of an tion involved | muoh independent | how 
ntroduction, the text o 8 : research, was not a m p 
DP. Additions —- Annotated edition of notes thereon, & a glossary. mn the of written matter already. ublished :-—— 
Shakespeare play——Resort to works preparation of the book resort was had Held: pltf. was entitl copyright. 
nae s -+—A book, being the accumulation of information —BLacgim & Sons, LTp.-v. LOTHIAN 
all annotated edition of one of Shake- due to the industry of prior com Boox PuBLISHING Co. PROPRIETARY, 
speare’s plays, firet published in Gt. mentators & scholars, but ita prepara- | Lp. (1991), 29 O. L. HK. 396.—AUS 
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Sect. 3.—Literary work: Sub-sect. 2; B., Ca D. & EB. > 
sub-sect. 3.] 
the copyright in an annotated edition of one of 
sepeare'é plays. Defts., G. & Sons, published 
an annotated edition of the same play, edited by 
deft. M. Pltfs. alleged that the ublished 
by defts., G. & Sons, was a colourable tation 
of: their book, & an infringement of their age ts ops 
therein in respect to general arrangement, sketches 
of character, literary notes, & quotations :—Held : 
pits.’ book was a subject-matter of copyright, 
the use which deft., M., had made of _pltfs.’ book 
was illegitimate & an infringement of their copy- 
right therein, & they were entitled to an injunction. 
—Morratt & PaicE, Lrp. v. Git & Sons, Lrp. & 
MARSHALL (1902), 86 L. T. 465; 50 W. R. 528; 


18 T. L. R. 647; 46 Sol. Jo. 463, C. A. 
Annotation :—Mentd. Afialo v. Lawrence & Bullen, [1903] 


1 Ch. 318. 

See, also, Nos. 32, 33, 34, ante. | 

Fair user of existing work.]—See Part XIII., 
Sect. 1, sub-sect. 2, C., post. 

Work based on common original sources.|— 
See Nos. 17, 18, ante; No. 446, post. 

Work partly original, partly compilation.]—Scee 
No. 84, posi. 

C. Works Contrary to Public Policy. 

52. General rule.|—The ct. will not act 
either by giving an injunction or an account, even 
upon a submission in the answer, upon a publica- 
tion of such a nature that an action could not be 
maintained. 

Injunction applied for against an invasion of 
copyright depending upon the effect of an agree- 
ment :—Held: it would be refused till recovery 
in an action.—WALcoT v. WALKER (1802), 7 Ves. 
1; 32E.R.1, LC. 

Annotation :—Refd. Southey v. Sherwood (1817), 2 Mer. 435. 

53. ——.J]—SouTHEY v. SHERWOOD, No. 584, 





ook 


post, 
54, Immoral works.|—The publisher of a libel- 
lous or immoral work cannot maintain an action 
ainst any person for publishing a pirated 
edition.—STOCKDALE v. ONWHYN (18286), 5 B. & C. 
173; 2C. & P. 163; 7 Dow. & Ry. K. B. 625 - 
4L. J.0.8. K. B. 122; 108 B. R. 65. 
Annotation :—Mentd. Greville v. Chapman (1844), 8 Jur. 189. 
55. .}—Pltf. brought an action for the 
alleged infringement of her copyright in a novel 
by the sale & exhibition of burlesque cinemato- 
graph films, substantial parts of which were 
alleged to be reproductions of her novel. She 
claimed an injunction, damages, or, alternatively, 
an account of profits, & the delivery up of all 
infringing films :—Held: (1) pltf.’s novel, being 
of a highly immoral tendency, was disentitled to 
the protection of the ct.; (2) the films themselves 
contained incidents of an indecently offensive 
character such as would have equally disentitled 
them to the protection of the ct., & inasmuch as 
pitf. in her action as framed was adopting & 
claiming the benefit derived from the films on this 
ground also the action failed ; (3) the action would 
e dismissed without costs to either party ; (4) in 
considering whether such a literary work as a 
novel had been infringed by such a thing as a 
cinematograph film, the true inquiry was whether, 


qa— Critical ¢& gy gence 
noles.}—-A selection of songs poems, 
composed by numerous well-known 
authors were arranged not in chrono- 
logical order of their production, but 
in gradation of feeling & subject, & at 
the end of the book were given some 
critical & : 
such ‘‘ selection *’ 





HH 


wee on 


| matter of copyright.——-MACMILLAN v 
' SURESH CHUNDER DEB 
17 Cale. 951.—IND. 
PART Ik. SECT. 3, SUB-SECT. 2.—E. 
xr. Grammar.]— A copyright ma 


pets notes :—Held : ~ Sorter tat. 2! the 
d be the subject- | subject & matter is novel & has not 


CopYRIGHT AND LITERARY PROPERTY. 


keeping in view the idea & general effect created 
a perusal of the novel, there was such a degree 
of similarity as would lead one to say that the film 
was a reproduction of incidents described in the 
novel or of a substantial part of it; (5) the action 
must have failed on account of the burlesque 
nature of defts.’ film.—GLYN v. WESTON FHATURE 
Firm Co., [1916] 1 Ch. 261; 85 L. J. Oh. 261; 
114 L. T. 354; 32 T. L, R. 235; 60 Sol. Jo. 293. 
See, also, No. 584, post. 
56. Libellous works.|—STOCKDALE v. ONWHYN, 
No. 54, ante. 
57. Irreligious bby rag! etapa for an in- 
junction to restrain deft. from publishing a pirated 
edition of Lord Byron’s poem of Cain :—Held: 
motion would be refused on the grounds that it 
was doubtful whether the poem did not tend to 
ua paee the doctrines of the Scriptures.—-MURRAY 
v. BENBOW (1822), 1 Jac. 474, n.; 4 State Tr. N.S. 
1409; 37 E. R. 929, L. C. 
tunclation :—Mentd. Bowman v. Secular Soc., [1917] A. C. 


58. -]—Injunction to restrain the in- 
fringement of copyright in a work as to which it 
appeared doubtful whether it did not tend to 
impugn the doctrines of the Scriptures, refused.— 
LAWRENCE v. SMITH (1822), Jac. 471; 37 HE. BR. 


928. 
Annotations :—Mentd. Smith v. L. & 8. W. Ry (1854), Kay, 
408; Bowman v. Secular Soc., [1917] A. C. 406. 





D. Dishonest Books. 

59. Original work—Alleged to be translation 
from well Known author—Not protected.|—In 
case for infringement of copyright of a book 
entitled ‘‘ Evening Devotions, etc., from the 
German of S.,’’ defts. pleaded, that S. had written 
religious works in German which had been trans- 
lated into English, & were much valued, that pltf. 
employed one H. to write the book mentioned in 
the declaration, &, with intent to defraud & 
deceive the public, & to make them believe that 
the book was a translation of an original book 
written by S. fraudulently published it as & for 
& translation of an original work written in German 
by S.; & that he published with the book a false & 
fraudulent preface, the object of which was to 
induce the public to believe that the work was 
really a translation of a work written by S. :— 
Held: the matters stated in the plea were 
sufficient to negative the existence of a valid 
copyright in pltf., & consequently to preclude 
him from maintaining any action for piracy.— 
WriGat v. TALLIS (1845), 1 C. B. 893; 14L. J.C. P. 
283; 5L. T. 0.8. 411; 9 Jur. 946; 135 BE. R. 704. 

60. Misleading trade catalogue—Articles falsely 
described as ‘‘ patent ’’—Buildings falsely alleged 
to be in plaintiff’s occupation—Catalogue not 
protected.}|—-SLINGSBY v. BRADFORD PATENT TRUCK 
& TROLLEY Co., [1906] W. N. 51, C. A. 

See, also, No. 49, ante. 


E. Other Books. 
61. The Law ou EEN & Sons v. WATER- 
Low & Sons, Lrn. (1877), 41 J. P. 37. 
62. The Lawyer’s Companion.] —Strevens & 
tag v. WATERLOW & Sons, Lip. (1877), 41 J. P. 


been employed in previous books of 


(1890), I. LL. n. the same nature. HAFUR ¥. JWALA 
(1921), I. L. R. 43 All. 412.—IND. 
8. Practical f writs & in- 


jorms o. 
| &rumenis.-}—A work purport to be 
| ** An analysis of the Heritable ae ed 

& Investment Acts with an Appendix, 
| containing Practical Forms of the 


Part IJ.—Supyectr-Matrer. 


68. Photograph album—With pictorial borders | 
a *‘ book ’’—Within Copyright Act, | 
1842 (c. 45).|—An album for holding photographs 
with pictorial borders containing views of castles 
with short descriptions attached, was entitled by 
ltf., who claimed to have been the first inventor, 
he ‘‘ Castle Album,’’ & had been sold by him 
under that name :—Held: (1) pltf. had not, in 
the absence of distinct evidence that such name 
had become generally accepted in the market as 
exclusively denoting pltf.’s album, acquired any 
exclusive right to the name as a trade name so as 
to be able to restrain the use of it by others to 
describe their albums similarly illustrated, but 
not shown to be pirated from that of pltf.; (2) the 
album was not a ‘‘ book” within the Copyright 
1842 (c. 45), s. 1.—ScHOVE v. ScHMINCKE 
}), 88 Ch. D. 546; 55 L. J. Ch. 892; 55 L. T. 
212; 34 W. R. 700. 
Aumotntinm .——Maned Hildeshoimer & Faulkner v. Dunn 


yawweyp . 


64. Printed instructions on money box-——Not 
sheet of letterpress separately published—Within 
Copyright Act, 1842 (c. 45), s. 2.|—WARREN v. 
FosTER BRoTHERS CLOTHING Co., Lrp. (1906), 51 
Sol. Jo. 145. 

65. Index of stations in monthly edition of 
railway guide—Index to new work—Not new 
edition of former indexes.]—In 1903 a co. held a 
picture competition in one of their papers. For 
the purpose of this competition they entered into 
an arrangement with the proprietors of Bradshaw’s 
Railway Guide for the issue of what was in effect 
a reprint of their index of stations to be used in 
connection with the competition. In 1914 the 
co. desired to hold a-similar competition. They 
entered into similar negotiations with the pro- 
prietors of Bradshaw’s Kailway Guide, but these 
negotiations were unsuccessful. The co. sub- 
sequently published a special list of railway 
stations for the purposes of their competition :— 
Held: inasmuch as each monthly edition of Brad- 
shaw was a new book the index to Bradshaw’s 
Guide of 1914 could not be treated as a new 
edition of the index of 1902, & the special list 
issued by the co. was an infringement of the copy- 
right of the proprietors of Bradshaw in their 
railway guide.—BLACKLOCK (H.) & Co., Lrp. v. 
PEARSON (C. ARTHUR), Lrp., [1915] 2 Ch. 376; 
84 L. J. Ch. 785; 118 L. T. 775; 31 T. L. RB. 526. 

See, also, No. 85, post. 

Trade advertisement—Consisting chiefly of illus- 
trations—Sheet of letterpress & book—Within 
Copyright Act, 1842 (c. 45), s. 2.]|—See No. 91, post. 

Dictionary.|—See No. 442, post. 

Road books.]—See Nos. 20, 49, ante; No. 
448, post. 

Law reports.]|—See Nos. 123, 124, 220, 402, post. 

Birthday book.}—See No. 515, post. 

Phonographic record.]—See No. 121, post. 

Rolls for mechanical organ.]—Sce No. 120, post. 

Song.]—See No. 97, post. 

Newspaper.|—See No. 88, post. 

See, also, No. 36, ante. : 


qe ,& Instruments thereby intro- 
ds the subject of copyright be- 
cause their preparation & aajustment 
necessitated much care & ET CRE 
ee ANDER v. MAOKENZIE (1847), 9 
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sources of information, none are entitled 
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piven & entitled to protection.— 
JOGESH CHANDRA CHAUDHURI ¥. al 
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SUB-SECT. 3.—MAPS, CHARTS AND PLANS. 


See, now, 1911 Act, s. 35 (1). 

66. Map—Though compiled from others.) — 
Pltf. stated that he had compiled & published, for 
his sole benefit, a map of the island of St. Domingo, 
& had pt eae several persons to assist him in 
drawing the same from the best authorities, & 
engraved the same at a considerable expense, that 
he had a right to sell the same in exclusion of all 
other parties, that S. had published ‘‘ The History 
of the island of St. Domingo,” & prefixed to it a 
map of the island wholly copied from plitf.’s map, 
& exactly of the same description, with no other 
variation than its being reduced to a smaller scale. 
Deft. insisted that pltf.’s map was compiled from 
a map called the St. Domingo Pilot & other foreign 
maps, & therefore that pltf. was not the sole pro- 
prietor. The usual injunction was obtained upon 
the affidavits of pltf. & his engraver. Upon the 
coming in of deft.’s answer on motion to dissolve 
the injunction :—Held: it should be continued.— 
FADEN v. STOCKDALE (1797), 2 Bro. C. C. 80, n., 


67. Bird’s eye view—Of seat of war—Book— 
Within Copyright Act, 1842 (c. 45), s. 2.J—(1) A 
bird’s eye view of a seat of war is.a book within the 
meaning of s. 2 of the above Act. 

(2) The costs of a successful appeal will not be 
given in the absence of misconduct on the part of 
resp.—STANNARDP v. LEE (1871), 6 Ch. App. 346 ; 
+ es J. Ch. 489; 24 L. T. 459; 19 W. R. 615, 
Annotations :---.As to (1) Consd. Stannard v. Harrison (1871), 


24.L.T. 570. Generally, Refd. Davis v. Comitti (1885), 54 
L. J. Ch. 419. 


68. ——— Of locality—Landscape—Within En- 
graving Copyright Act, 1766 (c. 38).]—(1) A person 
may be the designer & inventor of a plan or 
artistic design within the meaning of the above 
Act, although he may not himself be able to 
execute it. 

(2) A bird’s eye view of a locality is a landscape 
within the meaning of the above Act.—STANNARD 
v. HARRISON (1871), 24 L. T. 570; 19 W. R. 811. 
Annotation :—Refd. Hole v. Bradbury (1879), 12 Ch. D. 886. 

69. Face of barometer with special letterpress 
—Not book separately published—Within Copyright 
Act, 1842 (c, 45), 8. 2.| The face of a barometer, dis- 
playing special letterpress is not ‘‘ a book separately 
published within s. 2 of the above Act.—DAVIS 
& Co. v. Comirti (1885), 54 L. J. Oh. 419; 52 
L. T. 539; 1T. L. R. 216. 

Annotation :—Refd. Hollinrake v. Truswell, (1894] 3 Ch. 420, 

70. Cardboard pattern sleeve—With scales for 
adapting to various sizes—Not map chart or plan-— 
Within Copyright Act, 1842 (c. 45), s. 2.]—Pltf. 
claimed copyright in a cardboard pattern sleeve 
containing upon it scales, figures, & descriptive 
words for adapting it to sleeves of any dimensions : 
—Held: it was not capable of copyright as 4 
map, chart or plan within s. 2 of the above Act. 

. The object of the above Act was to prevent any 
one publishing a copy of the particular form of 
expression in which an author conveyed ideas or 


PART II. SECT. 3, SUB-SECT. 38. 


b. Map — Compiled from best 
sources of information—dé& differing in 
detail from previous maps.|--A| map 
 iaatrett by a cartographer applying his 
‘aculties to the best sources of informa- 


Dunl. (Ct. of Sess.) 748.—SCOT CHANDRA Rat (1914), 18 C. W 
° , a aes tion within his reach, & which is in no 
t. Reports of  judgmenis — Where 1078.—IND, sense &@ copy but presente points of 
cases Syidacet 8 selected & arranged.}— a. School books for teaching difference from previous maps acoord- 
In the reports of judgments, the re- read.}—School books for 2 me use to which he purposes to 
apply 


orter generally has no co ht, but 
ia th cane ae te the 


® selection of to the protection of the law of co 
arrangements of the reporting, he ig rght-—LEnNie v. 
e W. un . le oO s. 
all are entitled bo resort to common 184 SCOT, 


children to re 
teaching children to read 


PILLANS sds, 


H Me BANDS, &. Macbouaant 
OBINBON v. SANDS : 
PROPRIRTARY, LTD. (1916), 22 0. L. R. 
124.— AUS. 


are entitled 


416; 15 Se. Jur. 
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Sect. 3.— Literary work: Sub-sects.3&4,A.,B. &C.) 


information to the world. 'These may be retained 
by any one though the book, map, or chart which 
embodied them has passed out of his possession 
(Lorp HERSCHELL, C.).—HOLLINRAKE v. TRUB- 
WELL, [1894] 8 Ch. 420; 63 L. J. Ch. 719; 71 
L. T. 419; 10 T. L. R. 663; 38 Sol. Jo. 706; 7 


R. 568, ©. A. 

Annotations :—Consd. Boosey v. Whight, [1900] 1 Ch. 122; 
Warren v. Foster Clothing Co. (1906), 51 Sol. Jo. 145; 
MecCrum v. Bisner (1917), 87 L. J. Ch. 99. Refd. Walter 
v. Lane, [1900] A. C. 539: Libraco v. Shaw Walker (1913), 
a a ES 22; Anderson v. Lieber Code Co. (1917), 117 


What constitutes infringement.J|—See No. 66, 
ante; Nos. 439, 440, post. 
See, also, Nos. 17, 18, 20, ante. 


SuB-sEcT. 4.—COLLECTIVE WORKS AND CoM- 
PILATIONS. 
A. Catalogues. 

71. If more than mere list of names—Descrip- 
tive catalogue—Books.|—-(1) A bookseller’s sale 
catalogue containing, in addition to the mere 
titles, etc., of the books, original annotations 
descriptive of the nature of the works offered for 
sale, is a proper subject of copyright, & it is no 
defence to say that the pirated work is not offered 
for sale itself, but merely used to promote the sale 
of the books mentioned in it. 

(2) Where deft. sets up the case that his work 
is a fair compilation from a number of others, & 
not a mere copy from any one it is of the highest 
importance that he should produce his original 
manuscript.—HIOTTEN v. ARTHUR (1863), 1 Hem. 
& M. 603; 2 New Rep. 485; 32 L. J. Ch. 771; 9 
rea 199; 273. P. 676; 11 W. R. 984; 71 E.R. 


Annotations :--—As to Folld. Grace v Newman (1875), 


1) 

L. R. 19 Eq. 623. Goan Maple v. Junior Army & Navy 
Stores (1882), 21 Ch. D. 369. As to (2) Consd. Maple v. 
Junior Army & Navy Stores (1882), 21 Ch. D. 369. 


72. Conjuring apparatus.|—BLAND 
v. H1AM (1873), Times, Jan. 16. 

78. —— —— Medicines & chemicals— 
Arranged in particular way.]—A chemist prepared 
a catalogue of articles, medicines, & drugs sold by 
him, arranged under various headings & sub- 
headings, which contained under the heading 
“Drugs & Chemicals, including Veterinary Medi- 
cines & Photographic Chemicals,” an alphabeti- 
cal list of such articles with their prices, & 
under the heading ‘‘ Patent Medicines & Pro- 
prietary Preparations. Any preparation not in 
stock will be procured with as little delay as 
possible,’ an alphabetical list of such remedies 
with their prices. A co. ¢ g on several 
businesses in the same town as pitf. added a drug 
& dispensing department, & inserted in their 
catalogue copies of the headings & lists from the 
chemist’s catalogue, omitting two preparations 
only. They also copied from his catalogue several 
other entries. The copying was admitted. On 
motion for an injunction to restrain the co. from 
infringing the chemist’s copyright in his catalogue 
it was contended that mere dry lists of articles 
— sale with their prices could not be the subjects 
oO 


copyright :— 
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Heid: the lists were subjects of copyright, & 
an injunction would be granted.—CoLuis v. CATER 
SrorFret & Forrr, Lrp, (1898), 78 L. T’. 613. 

74, List of brood mares.]—Pltfs. pub- 
lished in the ‘‘ General Stud Book,”’ a fresh volume 
of which appeared every four years, lists of all the 
thoroughbred brood mares at the stud in Great 
Britain. Defts. compiled a book called ‘‘ Bruce- 
Lowe Fi to Stud Book, Vol. 21,’ which 
contained, without pltfs.’ permission, practically 
the whole of the list of brood mares published in 
Vol. 21 of the Stud Book. Pitfs. brought an action 
for an injunction restraining defts. from infringing 
their copyright. Defts. alleged they had a right 
to make use of the list in question, & their book 
would be sure to benefit pltfs. by increasing the 
sale of the Stud Book :— 

Held: (1) the lists were not such bare lists 
of names as to be incapable of copyright; (2) an 
unfair use might be made of one book in the 
proper aiion of another even if there was no likeli- 

ood of competition between the former & the 
latter; (3) an action to restrain infringement of 
copyright would lie though no damage was shown. 
—WEATHERBY & Sons v. INTERNATIONAL HORSE 
AGENCY & EXCHANGE, Lrp., [1910] 2 Oh. 297; 
79 L. J. Ch. 609; 102 L. T. 856; 26 T. L. R. 527. 

75. INustrated catalogue—TIllustrations of fur- 
niture—Not protected—Accompanying letterpress 
protected.|—C. published a book entitled The 
INustrated Furnishing Guide, containing illustra- 
tions of articles of furniture made by him, with 
estimates & remarks on furnishing. W. shortly 
afterwards published a similar book entitled 





. FF. W. & Co.’s Illustrated Furnishing Guide, in 


which many of the drawings of furniture had been 
copied direct from those in C.’s book, & certain 
portions of the letterpress of C.’s book were repro- 
duced verbatim :—Held: pltf. was entitled to an 
injunction as to the pirated letterpress, but not 
as regarded the illustrations, as they were but 
illustrated advertisements of articles sold by W., 
which he had a perfect right to sell, & there could 
be no copyright in an advertisement.—CoBBETT 
v. Woopwarp (1872), L. R. 14 Eq. 407; 41 
L. J. Ch. 656; 27 L. T. 260; 20 W. R. 963. 

Annotations :—Consd. Grace v. Newman (1875), L. R. 19 Eq. 

623. Overd. Maple v. Junior Army & Navy Stores (1882), 

21 Ch. D. 369. 

76. ——. Protected—Though catalogue 
hot for sale.|—Pitfs., who were upholsterers, pub- 
lished an illustrated catalogue of articles of fur- 
niture. The illustrations were engraved from 
original drawings made by artists employed by 
pltfs., but the book contained no letterpress of 
such a description as to be the subject of copyright, 
& it was not published for sale, but was used by 
the pltfs. as an advertisement. Defts. published 
an illustrated catalogue, many of the illustrations 
in which were copied from those in pltf.’s book :— 
Held: a collection of prints published together 
in a volume was a book within the meaning of the 
Copyright Act, 1842 (c. 45), s. 2, & the proper 
subject of copyright, though it contained no such 
letterpress as could be the subject of copyright, 
& it made no difference that the book was not 
published for sale but only used as an advertise- 
ment, & pltfs. were entitled to an injunction 
restraining defts. from publishing any catalogue 





| containing illustrations copied from pltfs.’ *~-" — 


together, they constituted a systematic 


a trade catalogue & circulars, which 


& complete set of tables with prices. were virtually the same as H.'s :— 

c. Trade catalogue — Price lste.}— The catalogue was the first publication Held: H.'s waialawus & o & 
H., a manufacturer of belt pulleys, etc., of ita kind. The circulars & price lists price lists were proper subjects of 
published a trade catalogue, w wag were novel & o I, & were the pro- copyright.—HaRrers, Lrp. v. BARRY, 
@® combination of sev circulars, duct of much independent research Henay & Co., Lrp. Ai802), 20 R. 
separately published by him. Taken etc. B., a rival manufacturer, issued (Ct. of Sess. 183,—-800 P 


Part I].—Supsect-Matrer. 


Marty & Co. v. JUNIOR ARMY & Navy STORES 


(1882), 21 Ch. D. 869; 62 L. J. Ch. 67; 47 L. T. 


Pie Hs AG Ba” oie sheimer & Faulkner v. Dunn 
an mule. k (193) 3 Ch, 462. 


CS rae ta Re 
Collis v. Cater, Stoffell. & Fortt (1898), 78 L. T. 613. 
Consd. Stephenson, Blake v. Grant, Legros (19 

L. J. Ch. 93. Refd. Ho ev. Truswell (189 

568 ; eaenauge Telegraph Co. v. Gregory (1895), 73 L, T. 
120: Marshall ». Bull (1901), 85 L. T._77; 
Benjamin, [1906] 2 Ch. 491; Millar & Lang v. Polak, 
{1908] 1 Ch, 433. 

See, also, No. 47, ante. 

77. Collection of designs—For monu- 
ments—-Protected.|—-Pltf., a cemetery stonemason, 
employed & remunerated a person to collect 
monumental designs, & published a book contain- 
ing sketches of such designs, with scarcely any 
letterpress. Deft. offered, after notice of motion 
for an injunction, to cancel the unsold designs & 
destroy the stones from which they were taken, 
but claimed to be paid his costs, but pltf. refused 
such payment :—Held: (1) pltf. had copyright in 
the book, & was entitled to an injunction to 
restrain the publication of designs copied from it ; 
(2) pltf., although not the author, was to be 
regarded as equitable assign of the author before 
publication within the meaning of the Copyright 
Act, 1842 (c. 45); (8) the injunction would be 
made perpetual with costs.—GRACE v. NEWMAN 
(1875), L. R. 19 Eq. 623; 44 L. J. Ch. 298; 23 
be R. 517. 





nnotations :—.A4s to (1) Distd. Cable v. Marks (1882), 52 
L. J. Ch. 107. Refd. Maple v. Junior Army & Navy Stores 
(1882), 21 Ch. D. 369. Asto (2) Consd. Petty v. Taylor, 
{1897] 1 Ch. 465; University of London Press v. University 
Tutorial Press, {1916] 2 Ch. 601; Performing Right 
Soo, v. London Theatre of Varieties, [1922] 2K. B. 433. 


haa advertisements.|—See Sub-sect. 6, 
post. 

Fraudulent catalogue.|—See No. 60, anle. 

As infringement.]—See No. 125, post. 


B. Directoricsa. 


78. East India Calendar.|—MATTHEWSON v. 
STOCKDALE, No. 17, anfe. 

79. Trades directory —- Though some 
scribers pay for special insertions.|—In a trades 
directory, those persons who chose to pay for the 
privilege got their names printed in capital letters, 
with additional description of their trade or 
business, called ‘‘ extra lines’? :—Held: such 
payment had not the effect of making the informa- 
tion common property, so as to enable the compiler 
of a rival directory to reprint it from slips cut from 
the first, even where the persons whose names 
were so printed had been applied to to verify the 
information contained in the first directory, & 
had not.only authorised but had actually paid for 
the insertion of their names in the second, with 
the distinctive features of capital letters & extra 
lines, & an injunction would be granted, but not 
to extend to advertisements distinct from the 
body of the work.—Morris v. ASHBEE (1868), 
L. R. 7 Eq. 34; 19 L. T. 550; 33 J. P. 188. 
Annotations :—Distd. Cox v. Land & Water Journal Co. 

1360). L. R. 9 Eq. 324. Expld. & Distd 


. Morris v. Wright 

1870), 6 Ch. App. 279. 
80. —— He of classification—& mass 
of advertisement-——Not individual advertisement.]/— 
A trades directory consisted of advertisements 


furnished by tradesmen. classified under headings | pos 


denoting the different trades, which headings 
were composed by pltf., the proprietor, or by 
persons paid by him to compose them, but there 


sub- © 
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was no express evidence that they were composed 
on. the terms that the copyright should belong to 
him :—Held: (1) pltf. had a copyright in the 
headings; (2) though it was necessary under the 
Copyright Act, 1842 (c. 45), s. 18, that they should 
have been composed on the terms that he should 
have the copyright, this condition was satisfied 
because the fair inference from the circumstances 
of the case was that they had been composed on 
those terms. 

Semble: although pltf. could not have copy- 
right in a single advertisement, inasmuch as the 
advertiser must be at liberty to insert it elsewhere, 
he had copyright in the mass of advertisements as 
arranged.— LAMB v. Evans, [1893] 1 Ch. 218; 62 
L. J. Ch. 404; 68 L. T. 131; 41 W. R. 405; 9 
T. L. R. 87; 2 BR. 189, 0. A. 

Annotations ;—-As to (2) Consd. Walter v. Lane, [1900] A. C. 
539. Apprvd. Lawrence & Bullen v. Afialo, [1904] A, C. 17. 
Reta. Ro b v. preen, taboo) 2 Q. B. 315. as rally, id. 

ington Pum - vv. 

T. L. R. 84; Ashburton v. Pa a 1913] 2Ch. 468. Mentd. 

Louis v. Smellie (1895), 73 L. T. 226; Trego v. Hunt, 

[1895] 1 Ch. 462 ; Measures v. rseienglat So oir ae 1 Ch, 336 ; 

London Dlectric Supply Corpn. v. W inster Electric 

Supply Corpn. (1913), iL. G. R. 1046 ; Morris v. Saxelby, 

F ile ch one Alperton Rubber Co. v. Manning (1917), 


Right to title.]|—See No. 135, post. 
Legitimate user—In compilation of new direc- 
tory.|—See No. 79, ante; Nos. 448, 447, post. 


C. Newspapers. 


81. All contents.|—-The proprietor of a news- 
paper sought to restrain the piracy of a list of 
ounds :—Held: (1) although the piracy might 
be established the list was liable to such frequent 
changes & a correct list was so easily obtained that 
it was not a case for an interlocutory injunction ; 
(2) the proprietor of a newspaper had such a pro- 
perty in all its contents as would entitle him to 
sue in respect of a piracy.—Cox v. LAND & WATER 
JOURNAL Co. (1869), L. R. 9 Eq. 324; 39 L. J. Ch. 

152; 21 L. T. 548; 18 W. R. 308. 

Annotations :-—As to (1) N.F. Walter v. Howe (1881), 17 
Ch. D. 708. raliy, Ri Cate v. Devon Exeter 
Constitutional Newspaper Co. (1889), 40 Ch. D. 500; 
Walter v, Lane, [1900] A. C. 539. 

See, also, No. 35, ante. 
82. Articles, notes, 

(1886), 3 T. L. R. 221. 
88. Periodical work—Or book—-Within Copy- 

right Act, 1842 (c. 45), 5. 18.|—(1) A newspaper is 

a ‘periodical work” or ‘‘ book’’ within the 

meaning of s. 18 of the above Act. | 
(2) In an actien in respect of the piracy of any 

article therein, the proprietor must show that the 
article in question was composed on the terms that 
the copyright therein should belong to him & that 
he paid the author for his services.— WALTER 

v. Howe (1881), 17 Ch. D. 708; 50 L. J. Ch. 621 ; 

44 L. T. 727; 29 W. R. 776. . 

Annotations :—As to (1) Folld. Cate v. Devon & Exeter Con- 
stitutional Newspaper Co. (1889), 40 Ch. D. 500. Refd. 
Trade Auxiliary Co. ». Middlesborough & District Trades- 
men’s Protection Assoon. ae b 40 Ch. D. 425; Walter 
». Lane, [1900] A. C. 539. As to (2) Consd. Afialo v. 
Lawrence & Bullen, [1903] 1 Ch. 318. 

Prospective series.|—-Sce No. 317, post. 

Form of expression of news.]—-See No. 23, ante. 

Translations appearing in.]—See No. 41, ante. 
Pig of speech—Ownership.]—See No. 194, 


etc.|—Cox v. PARDON 


Right of property in title.|—See No. 141, post. 
Right of proprietor to sue in respect of infringe- 


ment.j—See No. 631, post. 
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Sect. 3.—Literary work: Sub-sect. 4, C. & D.: sub- 
sects. 5,6,7,8&@9. Sect. 4 


: Copyright in titlk—Magazines.|—See Nos. 132, 
post. 
as Newspapers.|—-See Nos. 141, 142, post. 


D. Other Compilations. 

84. Compilations é& selections from former 
works — Combined with original work.] — Deft. 
published a book consisting of matter pirated from 

Itfs.’ work intermixed with original matter :— 

eld: he would be enjoined from puPliening his 
book containing any articles pirated from pltfs 
work without waiting till the whole of the pirated 
parts could be ascertained ; (2) a work consisting 
partly of compilations & selections from former 
works & partly of original compositions might be 
the subject of copyright.—LEWIs v. FULLARTON 

(1839), 2 Beav. 6; 8 L. J. Ch. 291; 3 Jur. 669; 

48 Bh. R. 1081. 

Annotations :—As to (1) Folld. Kelly v. Morris (1866), L. R. 
1 Eq. 697; Morris v. Ashbee (1868), L. R. oq. 34; 
Hogg v. Scott (1874), L. R. 18 Eq. 444. 4s to (2) Consd. 
Jarrold v. Houlston (1857), 3 K. & J. 708. _ Refd. Spiers v. 


Brown (1858), 6 W. R. 352. Generally, Refd. Morris r. 
Wright (1870), 5 Ch. App. ihe Moffatt & Paige v. Gill 


& Marshall (1902), 86 L. 
See No. 17, ante, No. 


Chronological works.] 
438, post. 

Encyclopeedia.|—-See Nos. 213, 214, 525, post. 

Guide book.|—See No. 448, post. 

Lists of bills of sale & deeds of arrangement. |— 
See No. 238, post. 

85. Local time table—Copied from railway 
companies’ tables——- Not protected — Where no 
original work.|—The mere publication in any par- 
ticular order of the time tables issued by railway 
cos. cannot be claimed as a subject-matter of 
copyright, if no more has been done than to copy 
them in their order, leaving out such stations as 
the author thinks fit. But abridged information 
of train service in connection with circular tours 
of a particular locality may be the subject-matter 
of copyright. 

Applt., the proprietor of a monthly penny rail- 
way time table affecting the P. district, sought an 
injunction against resps., the publishers of a new 
P. railway time table, to restrain the sale of their 
time tables for July 1891, on the ground of in- 
fringement. He alleged that resps., instead of 
going to the common & public sources for materials, 
substantially copied his book, & thus took advan- 
tage of his skill & labour in condensing into a 
small space a huge mass of information, & that 
they had also copied his circular four information. 
This latter charge was admitted. The circular 
tour information occupied only four pages out 
of about forty of applt.’s book :— 

Held: (1) the applt. was entitled to an injunction 
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e. Compilations of entries in 
Registrar-General’s books—W here appre- 
ae Mecaniiale 3 »-+—Pamphlets con- 
compilations or condensations 
of entries contained in the books of 
the Registrar-General (e.g. notices of 
intention to file Bills of Sale) accessible 
to everybody on payment of fees, ma 








sequently 
wards assigned 


the name o 


i pesyp eee or condensations require, 
besides the expenditure of considerable 
time & labour, somo appreciable akill, 
however small.—HaLu & Co. v. Wuit- 
TINGTON & Co. (1892), 18 V. L. BR. 525. 


Official of pltf. society, which was Bub- ; 
stered under that Act. 
The copyright in the rules was after- 
to the society, & a new 
edition was prepared & copyrighted in 
the society, the dato of 

the publication of the second edition 
be given as the date of the first 
) pation of the Pasir ie ae 
, by arrangement w. pltf. socie stammering, 

be the subject of copyright if auch been adopted by certain societies 1 jon 
Ireland. Deft. society was not a 
arty to this arrangement, & had pub- 
hed rules practically identicgl with 
ae used by the societies acting under 
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against the reproduction of his compilation of 
circular tours, it being an abridgment of informa- 
tion of a most useful description, &, although it 
occupied such a small space, it was to be treated 
as an independent work, & protected by copyright 
law; (2) applt. was not entitled to an injunction 
with respect to the railway time tables, for the 
books were not by any means identical, & it being 
only necessary for either party to copy such tables 
in order to provide the same information in his 
book as in that of the other party, substantial 
appropriation must have been shown before pro- 
ceedings on the ground of infringement of copy- 
right could be justified.—-LEsSLIE v. YouNG & Sons, 
[1894] A. C. 3385; 6 R. 211, H. Lu. 

st ise ga to (1) & (2) Consd. Walter v. Lane, [1899] 

Railway Guide index.|—-See No. 65, ante. 

86. Tables calculated by author—Protected— 
Through similar tables already published.]—BaILy 
v. TAYLOR, No. 593, post. 

-——— Trade statistics.|—See No. 413, post. 

Telegraphic code.]—See No. 48, ante; Nos. 399, 

00, post. 

Infringement of compilation.|—Sec No. 65, 
ante; Nos. 399, 400, 412, 413, 525, post. 

Infringement by compilation.|}—See No. 447, 
post. 


SUB-SECT. 5.—TRANSLATIONS, 


87. Protected.|—Pltf. was the proprietor of a 
eriodical work called ‘‘ The Repertory of Arts, 
anufacture, & Agriculture.’’ Defts. were pub- 
lishers of another periodical work called ‘“ The 

Tradesman, or Commercial Magazine,” which 

contained articles copied from pltf.’s work without 

his consent, being translations from the French & 

German languages & specifications of patents :— 

Held: (1) copyright in translation, whether pro- 

duced by personal application & expense, or gift, 

would be protected by injunction; (2) there was 
no copyright in specifications of patents.—WyYATT 

v. BARNARD (1814), 3 Ves. & B. 77; 35 E. R. 

408. 

Annotations :— As to (1) Consd. Walter v. Lane, [1899] 2 Ch. 
hrs Gencrally, Mentd. Waltor v. Steinkopff. [1892] 3 Ch. 
88. Need not be Hteral.|—Pltf. was assigned 

rights by three out of four part owners of a panto- 

mime, the fourth being dead :—Held: (1) he was 

entitled to sue for an infringement; (2) where a 

copyright had expired before the passing of the 

International Copyright Act, 1886 (c. 33), s. 6, 

that Act created no new right; (3) a translation 

of a foreign play, in order to be protected under 
the law of International Copyright, need not be 
absolutely literal, it would be sufficient if it was 


gs. School circulars & _ entrance 
| forms—Protection not ousted by com- 
mercial character of compilation.}—The 
purely commercial or business character 
of a compilation does not oust the 
right to protection of copyright, if 
time, labour & experience have been 
devoted to its production. Pltf., the 
proprietor of a school for the cure of 
ad obtained copyright 
for publications consisting of: (1 
“ Applicant's Blank,’ a series o: 
questions to be answered by entrants 
to the achool; (2) “ Information for 
Stammerers,’”’? an advertisement cir- 





he arrangement :—Held : pith. were oular; (3) ‘‘ Entrance Memorandum,” 

Beas had infringed tho copyright in the later AT Cre Battance Agrosmente” ines 
oe e copyr © later “* Entrance ment,’ 

{. Industrial Societies’ —_rules.}— | rules, which were @ new work.—Co- to (No. 3, but more formal :—Held 


General rules for Industrial Societies | 
vee Industrial, etc., Societies <Act, 


| Semana, estan, La 
M ILLUCAN DAIRY SOCIETY, 
76, had been copyrighted by an | Lp. (1912), 47 1. L. T. 7.—IR. : 


LTb. v. KILMORE, 


the publications were the subject of 
cop ht.—CHURCH v. LINTON (1894), 
25 e ry 131.—CAN, 


Part IJ.—Susyrcr-Marrer. 


substantially a translation —LAURI v. RENAD, 
[1892] 8 Ch. 402; 61 L. J. Oh. 580; 67 L. T. 275; 
40 W. R. 678; 8 T. L. R. 637; 36 Sol. Jo. 572, 
C. A. 

Annotations :— As to (3) Const. Hanfstaengl] Art Publishing 


Co. v. Holloway, {189 B.1. ally, Mentd. Wes 


9. ‘ Gener 
v. Gwynne (1911), 80 L. J. Ch, 578; ky v. Rout- 


ledgo, (1916) 2 K. B. 325; R. v. Southampton Income Tax 
Comrs., Ex n. Singer, (1916] 2 K. B. 249; Gloucester 
Union v. Woolwich Union, [1917] 2 K. B. 374; Sharp & 
Knight v. Chant, [1917] 1 K. B. 771. 


Published as advertisement—In newspaper.|— 
See No. 41, ante. 
Work professing to be.]|—See No. 59, anie. 


SuB-sEcT. 6.—ADVERTISEMENTS. 


89. Trade circulars & cards—Protected— 
Through trade name of goods advertised not subject 
of exclusive rights.|—NATIVE GuaANo Co., LTD. v. 
SEWAGE MANURE Co. (1887), 3 T. L. R. 693; 4 
R. P. C. 473; on appeal (1888), 4 T. L. R. 372, 
C. A.; (1889), 8 R. P. C. 125, H. L. 

90. Arrangement of—lIn trades directory— 
Protected—Not individual advertisement.|—Lams 
v. Evans, No. 80, ante. 

See, also, No. 79, ante. 

91. Sheets of illustrations—With names of 
firms—é& names & prices of articles——Protected.]— 
A trade advertisement consisted of a sheet of 
illustrations with no letters except the name of 
the advertising firm & the names & prices of the 
articles :—Held: original illustrations on such a 
sheet would be entitled to protection even in a 
case where there was no original letterpress.— 
Davis v. BENJAMIN, [1906] 2 Ch. 491; 75 L. J. Ch. 
800; 95 L. T. 671; 22 'T. L. R. 702. 


Annotation :—Folld. Stephenson, Blake v. Grant, Legros 
(1916), 86 L. J. Ch. 93. 


Trade catalogues.|—See Nos. 75, 76, 77, ante. 

Translation of speech in newspaper.|—See No. 
41, ante. 

See, also, Nos. 104, 107, post. 


SUB-sECT. 7.—ABRIDGMENTS, ANTHOLOGIES, JIN- 
CYCLOPEDIAS AND QUOTATIONS. 


92. Selections from former works——Combined 
with compilations—& original compositions—Pro- 
tected.]—LrEwis v. FULLARTON, No. 84, anie. 

See, also, No. 32, ante. 

Abridgment—May be new work.]—See Nos. 
422, 426, post. 

Whether amounting to infringement.|]— 
See Nos. 124, 409, 422, 423, 426, 427, post. 

Anthology—Whether amounting to infringe- 
ment.]—See No. 416, post. 

Quotations—Whether amounting to infringe- 
ment.]—-See Nos. 412, 413, 414, 417, post. 








SuB-sEcr. 8.—UNPUBLISHED WoRKS. 
See Sect. 8, posi. 


Sus-sect. 9.—LEcTURES, SERMONS AND SPEECHES. 


98. Lecture.|—Where the ct. is called upon 
to restrain a publication, on the ground that it is 
& piracy of a composition which has been sub- 
stantially reduced into writing, it is the duty of 
the ct. to see that pltf. produces his written 
composition, & an injunction will not be granted 
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to restrain an alleged piracy of lectures delivered 
orally, when no written composition substantially 
the same with these lectures is produced. Persons 
attending an oral lecture have no right to publish 
it for profit. 

Qu. : whether there is any legal right of Poe 
in the sentiments & language of a lecture delivered 
orally, & which cannot be shown to have been 
reduced into writing. ABERNETHY v. HUTCHINSON 
(1825), 1 H. & Tw. 28; 3L. J. O. 8. Ch. 209; 47 
E. R. 1813, L. C. 

Annotations :—Distd. Nicols v. Pitman (1884), 26 Ch. D. 

374. Consd. Caird ime (1887), 12 App. Cas, 326; 


% S B.. 
Lamb v. Evans, {1893} 1 Ch. 218. Refd. 


rinco Albert 
v. Strange (1849), 1 Mac. & G. 25; Morlson v. Moat 
(1851), 9 Hare, 241; 


Walter v. Lane, [1899] 2 Ch. 749: 
Philip v. Pennell (1907), 97 L. T. 386. 


94. Whether written or not—Audience 
admitted without payment—Protected.|—-N., an 
author & a lecturer upon scientific subjects, de- 
livered a lecture from memory, though it was in 
manuscript. The audience were admitted to the 
room by tickets issued gratuitously. P., the 
author of a system of shorthand writing, & pub- 
lisher of works intended for instruction in the art 
of shorthand writing, attended the lecture, & took 
notes, nearly verbatim, in shorthand of it, & after- 
wards published the lecture in his monthly 
periodical. On motion for an injunction to restrain 
the publication :—Held: where a lecture was 
delivered to am audience limited & admitted by 
tickets, the understanding between the lecturer & 
the audience was that, whether the lecture had 
been committed to writing beforehand or not, the 
audience were quite at liberty to take the fullest 
notes for their own personal purposes, but were 
not at liberty to use them afterwards for the 
purpose of publishing the lecture for profit, & the 
publication of the lecture in shorthand characters 
was not to be regarded as being different in any 
material sense from any other, & injunction 
Beas Be or Ge, v. PITMAN (1884), 26 Ch. D. 
374; 53 L. J. Ch. 552; 50 L. T. 254; 48 J. P. 
549; 32 W. R. 631. 

Annotations :—Consd. Caird v. Sime (1887), 12 APR Cas. 

326 . alter 





. Refd. Boosey v. Whight, {1899} 1 Ch. 836; 
v. Lane, [1899] 2 Ch. 749. 


95. By university professor—Students 
admitted on payment — Protected.] — Applt., a 
university professor, delivered lectures in his class- 
room as part of his ordinary course to students of 
the university, who were admitted on payment of 
the prescribed fees :—Held: such delivery of the 
lectures was not equivalent to a communication 
of them to the public at large, & applt. was entitled 
to restrain other persons from publishing them 
without his consent.—CaiRD v. Sime (1887), 12 
App. Cas. 326; 57L. J. P.C.2; 57 L. T. 634; 36 
W. R. 199; 3 T. L. R. 681, H. L. 

Y d. Exchange Telegraph Co. v Gregory 
. 539 | 
Refd. 





Annotations :—Consd. : 
(1895), 73 L. T. 120; Walter v. Lane, [1900] A. C 
Mansell v. Valley Printing Co., [1908] 2 Ch. 441. 
Macmillan v. Dent, 007} Ch. 107 ; Monckton v. Gramo- 
phone Co. (1912), 106 L. T. 84. 


Ownership of report.|—See No. 194, post. 


Sect. 4.—DRAMATIC WORKS. 


96. Introduction to pantomime— ‘“ Dramatic 
entertainment.’’]|—-LEE v. SmImPsoNn, No. 506, post. 
97. Song—Sung in character with gesture— 
** Dramatic piece ’’ not ‘‘ book.’’]—Pltf. was the pro- 
add with the right of singing it when & where 
e pleased, of the words of a comic song, which 
he sang to a well-known air for profit at public 
music halls, dressed in character, & accompanying 
his singing with gesture & expression. Pltf. had 
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Sect. 4.—Dramatic works. Sect. 5: Sub-sects. 1, 


2&3. Sect. 6.) 


not printed the song nor, otherwise than b ne 
it as above mentioned, had he ever publi it. 
Deft., unknown to & without the consent ot ‘pitt, 
printed & published, in a penny book of songs, a 
Bong, the words of which closely resembled & 
imitated the words of Fea ta 8 song :—Held: pltf.’s 
song was not a ‘ ” within the meaning of 
the Copyright Act, 1842 (c. 45), s. 2, but came 
within the definition of a ‘* dramatic piece,” as & 
‘‘musical or dramatic entertainment,” in the 
am sect.—CLARK v. BISHOP (1872), 25 L. T. 


Annotations :—Consd. Hardacre ». Armstrong (1905),, 

an L. R. 189. Refd. Fuller »v. Blackpool Winter Gard an 

& Pavilion Co., [1895] 2 Q. B. 4 

98. Particular sathed of presentation— 
‘* Dramatic piece ’’—Not ‘‘ musical composition.’’] 
-——-ROBERTS v. BIGNELL, ASHER & ROBERTSON 
(1887), 8 T. L. R. O52. 





Annotation :-—Consd. euler v. Blsckpoal Winter Gardens & 
Pavilion Co., [1895] 2 Q. B 
99. nai abate bring a musical 


composition within the provisions of the Dramatic 
Copyright Act, 1833 (c. 15), it must have the 
characteristics of a dramatic piece, & whether it 
has such characteristics must be determined in 
each case by the nature of the composition itsélf. 
A song that does not require for its representation 
either dramatic effect or scenery is not a dramatic 
piece, although it is intended to be sung in appro- 

riate costume on the stage of music 
Pouimn v. BLACKPOOL WINTER GARDENS & 
PAVILION Co., [1895] 2 Q. B. 429; 64 L. J. Q. B. 
699; 73 L. T. 242; 11 T. L. R. 513; 14 R. 604, 


Annotations :—Consd. Sarpy v. Holland, [1908] 1 Ch, 443. 
Refd. Tate v. Fullbrook, (1908] 1 B. 821. Mentd. 
Tillmanns v. 8.8. Knutsford, [1908] 2 x. B. 385. 

100. Sketch—Limited to something capable of 
being printed & published.|—A dramatic sketch 
in which there was copyright was, as regards the 
verbal composition, in substance entirely different 
from another dramatic piece alleged to constitute 
an infringement of that copyright :—Held: (1) 
the mere fact that accessorial matters, such as 
scenic effects, make-up of actors, or stage ‘‘ busi- 
ness,” in the latter piece as performed were 
similar to those employed in the performance of 
the former would not constitute an infringement 
of the copyright therein, such matters, taken 
by themselves, not being the subject of protection 
under the Dramatic Copyright Act, 1833 (c. 15), 
& the Copyright Act, 1842 (c. 45), though in cases 
where the verbal composition of the pieces was 
more or less similar such matters might be re- 
garded as throwing light on the question whether 
ira had been an infringement; (2) Dramatic 

eee Act, 1833 (c. 15), & the Copyright Act, 

45), contemplated as the subject of their 
east something which could be printed & 

published.— TATE v. FULLBROOK, [1908] 1 K. B. 


i ow. 


821; 77 L. J. K. B. 577; 98 L. T. 706; 24 

i. L. R. 347; 52 Sol. Jo. 279, CO. A. 

Annotations aye to (1) Fold. Bishop v. Viviana aoe) 
Times, Jan. 15. Consd. Karno v. Pathé Fréres (1909), 


100 L. T, 260; Tate v. Thomas, (1981) Ch. 503. 

Consd. Tate v. Thomas, [1921] 1 Ch. 5 

101. Dance—Not Sc otsciad: —BISHOP v. 
VIVIANA & Co. (1909), Times, Jan. 15. 

jee in title of play.j—<See Nos. 139, 140, 

ost. 

gement./—See Part XIII., Sect. 1, sub- 
sect, 6, & No. 410, post. 

What constitutes publication.|—See Nos. 130, 
152, post. 


As to (2) 





CopvrgiagHt AND LirErRaRy PROPERTY. 


Sect. 5.—ARTISTIC WORKS. 


Sus-sxct. 1.—Pictrurgs, Prints, DRAWINGS, 
DESIGNS, ETO. | 


See, now, 1911 Act, s. 35 (1). 

102. Not confined to works of invention—Any- 
thing already in nature included.]—The Engraving 
Copyright Act, 1784 (c. 13), is not merely confined 
to works of invention ony pay sae the prac 
ing or engraving anything that is already in nature 
i pia oy. pera eo 2 Atk. 93; 
Barn. Ch. 210; 26 BE. R. 458, L. C 
Annotation :-—Consd. Newton v. Cowle (1827), 4 Bing. 234. 

108. Prints engraved & printed abroad—Pub- 
lished in England—Not protected.|—Prints en- 
graved & struck off abroad but published here are 
not protected from piracy.—PAGE v. TOWNSEND 
(1882), 6 Sim. 395; 68 H. R. #0 ar 


notations :—Refd. D’Almaine 
am & C. Ex. 288 ; Chapel 2 Purday Boose, 1M. 55) wt 
803; Cocks v. Purda (1848 3), 5 C. B. 860; Boosey v. 
Purday ge 4 Exch. ais Jefferys v. Badsey (1864), 


roe now, 1911 Act, s. 1 (1) (a). 

104. Title page of ‘‘ Punch ’’—Headings on 
shop bills.|—Application on behalf of the pro- 
prietors of ‘‘ Punch ”’ for an injunction to restrain 
deft. from transferring to the title page of a 
periodical published by him the frontispiece or 
picture which was printed on the first leaf of each 
number of ‘“ Punch,” & also from pirating the 
humorous letters in which pltfs. inscribed the word 
‘Punch’ on their shop bills :—Held: the in- 
junction should issue.—BRADBURY v. MARSHALL 
(1843), 1L. T. 0. S. 408. 

105. Design on ballot papers—No artistic merit 
—Not ike ehbigge GPE Seay were @ firm of printers. 
J., a member of the firm, conceived the idea of 
printing & publishing cards bearing a representa- 
tion of a hand holding a pencil in the act of com- 
pleting a cross within a square, with a view to 
such cards being used at parliamentary & other 
elections for the guidance & instruction of illiterate 
voters in the marking of their ballot papers. J., 
being unable to draw, employed an artist in the 
service of the firm to make, under his directions, a 
drawing of the representation above described. 
Subsequently defts. published similar cards with 
a hand holding a pencil in the act of completing a 
cross in a particular square of a voting paper. "The 
hand on defts.’ cards was in a slightly different 
pee but the idea was taken from pltfs.’ cards. 

either pltfs.’ nor defts.’ drawings were of any 
artistic merit :—Held: an action for infringement 
of copyright could not be maintained, on the 
grounds that pltfs.’ drawing was so far not the 
subject of copyright that it was not entitled to 
protection against an imitation which was not an 
exact reproduction.— KENRICK & Co. v. LAWRENCE 
& Co. (1890), 25 Q. B. D. 99; 38 W. R. 779. 


Hildesheimer & Faulkner v. Dunn 
Refd. Melville v. Mirror of Life Co., 
(1895] 2 Ch. 531. 


106. Stamped design — ‘‘ Drawing ’’ — Within 
Fine Arts Copyright Act, 1862 (c. 68).J—M., trading 
as M. & L., was the author of original drawings of 
designs for decorating Christmas cards. nes of 
the drawings or designs were engraved & from 
such dies copies or reproductions of the soap 
or designs were struck off or stamped gener ny 
in gold leaf & were then affixed to t tharouede 
Feb. 1905, M. contracted with the rai ocing of = 
intended co., to be called M. & L., Ltd., for the sale 
e the co., , wyhen his dre orated 4 his business & 

e copyright o awings esigns, & on 
March 1, 1905, M. ed an instrument whereb 
he assigned to M. & ., Ltd., the copyright of all 


Annotations :—Consd. 
(1891), 64 L. T. 452. 


Part II.—Sussect-Martter. 


his drawings & d ; 
co. a. incorporate 


On March 8, 1905, the 
C & afterwards executed the 
optive agreement. In an action by the 
co. t P. for infringing their copyright in 
the drawings :—Held: (1) M.’s drawings or 
designs were ‘“ drawings’’ within the Fine Arts 
Copyright Act, 1862 (c. 68), & the copyright 
extended to the right of parr i copies or 
reproductions of them by the method above stated ; 
(2) Mar. 1 was the true date of the assignment & 
the names of the parties thereto were truly stated 
as M. & L., & M. & L., Ltd., notwithstanding that 
the co. did not come into existence till Mar. 3.— 
MILLAR & LANG, LTD. v. POLAK, [1908] 1 Ch. 433 ; 
77 L. J. Ch. 241; 98 L. T. 378; 24 T. L. R. 228. 

107. Trade label.|—SmitH BROTHERS (WHITE- 
aig” Lrp. v. REDFEARN (1911), 181 L. T. Jo. 


108. Design for type face.|—(1) Assuming that 
a design for a fount of type is registrable as a 
design, no user of the letters which together make 
up the design is an infringement unless it amounts 
to a copy or colourable imitation of the design 
as a whole. 

(2) Drawings of letters for type faces or specimen 
sheets of letters illustrating type faces could be 
the subject-matter of copyright under Fine Arts 
Copyright Act, 1862, & Copyright Act, 1843, 
respectively, & the proprietors of such copyright 
can acquire copyright under the 1911 Act, s. 24, 
in substitution for their previously existing rights. 
——-STEPHENSON, BLAKE & Co. v. GRANT, LEGROS 


& Co. (1916), 86 L. J. Ch. 98; 115 L. T. 666; 33. 


T. L. R. 24; 61 Sol. Jo. 55; 83 R. P. C. 406; 
a ad. (1917), 86 L. J. Ch. 439, Cc. A. 
Annotation :--Generally, Mentd. Shaw v. Scottish Widows’ 


Fund Life Assce. Soc. & Shaw & Co. (Limerick) (1917), 
117 L. T. 697. 


spettientioin’ Nes No. 


oat. 

si Illustrations in catalogue.]—Sce Nos. 75, 76, 77, 
ante. 

Bird’s eye view.|—Sce Nos. 67, 68, ante. 

Unpublished works.|—-See Nos. 125, 128, post. 

Effect of limited assignment of copyright.|——Sce 
No. 289, post. 

What constitutes infringement.]—See Part XIII., 
Sect. 1, sub-sect. 3, A. & C., post. 

Registration of designs under Patents & Designs 
Act, 1907 (c. 29).])—See TRADE MARKS, TRADE 
NamMgEs, & DESIGNS. 


SuB-SECT, 2.—PHOTOGRAPHS. 


109. Photographic portraits.|—Pitf., a photo- 
graphic artist, lent to T., the publisher of an illus- 
trated newspaper, certain photographic portraits 
to be engraved & published in T.’s newspaper. T. 
having executed an assignment for the benefit of 
creditors, the newspaper & plant were sold by 
auction, & some of the original negatives & photo- 
graphic portraits lent to him by plitf. were, among 
the other effects on the premises, sold by public 
auction & bought by deft., who made reduced 
copies, which he published & sold without the 
ee inane of aa Pit?. tape hes in al Sager aig 
taking the portraits, claiming damages from ‘ 
for making & selling reduced & other copies of 
the same, & also in detinue for the portraits & 
negatives, & claimed a writ of injunction to re- 


kde Il, SECT. o SUB-SECT. 2. 
(1804), 88 e it 23.—IR. 


PART II. SECT. 6. 
k. Song.] —- MASON ¥. 
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strain deft. from continuing to make & sell such 
reduced & other copies. Pltf. had a verdict for 
40s. on the first count, & for £25 on the second 
count :—Held: pltf. was entitled to retain the 
verdict on both counts, & to the writ of injunction 
as claimed.—MAYALL v. Hiangey (1862), 1 IH. & O. 
148; 31 L. J. Ex. 329; 6 L. T. 362; 8 Jur. N.S. 
622; 10 W. R. 631; 158 BH. R. 837. 
Anecinon <—- Ave Mansell v. Valley Printing Co., [1908] 
110. Photograph of engraving of picture.|—An 
information was laid by G. against W. charging 
that he, not being the proprietor of copyright in 
certain paintings & photographs, had unlawfully 
sold copies thereof. The photographs had been 
made for G. from engravings of which he was the 
proprietor :—Held: there might be copyright in a 
photograph taken from an engraving of a picture.— 
GRAVES’ CasE (1869), L. R. 4 Q. B. 715; sub nom. 
Re GRAVES, Ez p. WALKER, 10 B. & S. 680; 39 
L. J. Q. B. 31; sub nom. Re WALKER & GRAVES, 
20 L. T. 877; sub nom. Ex p. WALKER, 33 J. P. 
661; 17 W. R. 1018. 
Annotations :—Refd. Hanfstaeng] v. Empire Palace, Hanf- 


staengl v. Newnes, [1894] 3 Ch. 109. Mentd. Troitzsch 
». Rees (1887), 3 T. L. R. 773; Tuck ». Priester (1887), 
19 Q. B. D. 629. 


Ownership of copyright.|—See Part IV., Sect. 1, 
sub-sect. 1, B. (a), post. 

What constitutes infringement.|—Sce Nos. 469, 
561, post. 


SuB-sEcT. 3.—SCULPTURE, 
See, now, 1911 Act, s. 35 (1). 
111. Model—Toy soldier—If displaying artistic 
skill & merit.|—-Metal models of mounted yeomen 
produced &.sold as toys are, where there is evidence 


producer, within the protection of the Sculpture 
Copyright Act, 1814 (c. 56).—BRITAIN v. HANKS 
Broruers & Co. (1902), 86 L. T. 764; 18 T. L. R. 
525. 

112. Cast—New & original cast of fruit & leaves 
—‘‘ Subject being matter of invention in sculpture 
—Sculpture Copyright Act, 1814 (c. 56).)—S. 1 of 
the above Act, which provides that every person 
who makes or causes to be made any new & 
original sculpture, model, copy, or cast of the 
human figure, or of any animal, or of any animal 
combined with the human figure, or of “ any 
subject being matter of invention in sculpture ”’ is 
to have the sole right & property in such sculpture, 
model, copy, or cast for a term of fourteen years, 
includes new & original casts of fruit & leaves.— 
CAPRONI v. ALBERTI (1891), 65 L. T. 785; 40 
W. R. 235; 8 T. L. BR. 146; 36 Sol. Jo. 125. 

What constitutes infringement.|—-See Nos. 480, 
543, post. 


Sect. 6.—MUSICAL WORKS. 

See Musical (Summary Proceedings) Copyright 
Act, 1902 (c. 15), s. 3, 1911 Act, s. 1 (1). 

113. Musical ora 8. 18) tee oe 
Co ht Act, 1709 (c. .|—A musical com- 
a a is & ee writing’ within the above Act, 
or the encouragement of learning by vesting the 
copies of printed books in the authors or pur- 
chasers of such copies, during the times therein 


(1907), 7S. R. N. 8S. W. 330; 24 


Aupent N.S. W. W. N. 65.—AUS. 
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Sect. aaa of publication. 


Sect.10. Part III. 


189; Walter v. Ashton, [190212 Ch. 282. 4a én (2) Consd. 
Weldon v. Dicks (1878), 10 Ch. D. 247. . Bradbury 
v. Beeton (1869), 18 W. R. 33. Generall 
Holden (1 60), L. RTE 
13 Ch. D. 682 


; . 488; 
; Lee ov. 


v, Dixon v. 
re v. Byles Nat 
entd. Springhead 8 faning Co oo Riley “i868), LB 

6 Wq. 561; levy v. Walker (1879), 10 Ch. D. 436. 

133. ——- Hackneyed phrase—Already used as 
title—Not protected.|—Pltf. published in numbers, 
in a weekly periodical, a tale intituled ‘‘ Splendid 
Misery: or, East End & West End.” Deft. sub- 
sequently commenced issuing in weekly parts, in 
& newspaper a ae by him, a tale by B. 
intituled ‘‘ Splendid Misery.’’ In an action to 
restrain deft. from continuing his publication of 
B.’s tale under the title of ‘‘ Splendid Misery ”’ 
it was proved that a novel which once had a 
large circulation had been published in 1801 under 
the title of ‘‘ Splendid Misery,” & that second- 
hand copies could still be met with :—Held: plté. 
had no copyright in the title ‘‘ Splendid Misery,” 
for copyright can only exist in something original, 
& the mere adopting as a title a hackneyed phrase, 
which morcover had been used as the title of a 
novel many years before, & which for anything 
that appeared might have been copied from that 
novel, could not give any copyright in that title.—— 
Dicks v. YATES (1881), 18 Ch. D. 76; 50 L. J. Ch. 
809; 44 L. T. 660, C. A. 

Annotations :—Consd. Primrose Press Agency Co. v. Knowles 
(1886), 2 T. L. R. 404. Folld. Crotch v. Arnold (1909), 54 
Sol. Jo. 49. Consd. Broad v. Meyer (1912), 57 Sol. Jo. 
145. Reid. Licens 
Bie (1888), 3 
G. W. 


ea Victuallers’ Newspaper Co. v. 

Do. 
Ry. (1882), 8 
z Bulk 


Ch. D. 139. Mentd. Re Foster 
. B.D. 515; Re Mills’ E 
Works & Public . 


Lambton v. Parkinson (1887), 35 W. R. 545; is 

G. C. Ry. ipo 4W.C. C. 23; Andrew v. Grove, [1902] 
K 5s Lecuampten Quarries Co. v. Ballinger & 

. D.C. (1905), 93 L. T. 93; Ashburton v. 

Gray, (1916] 2 K. B. 353; Ritter v. Godfrey (1919), 89 

L. J. K. B. 467. 

See, also, No. 140, post. 


134. Must be generally accepted as ex- 
clusive.]|—ScHOVE v. ScHmMINcKE, No. 63, anie. 

A ** Post Office Directory ’’—-No ex- 
clusive right.]|—Pltf. was the proprietor of a 
directory entitled the ‘‘ Post Office Directory of 
the West Riding of Yorkshire,’ & he had for 
several years published ‘‘ Post Office Directories ”’ 
of other counties. Defts. published a directory 
for the town of B., which is within the West Riding, 
intituled ‘‘ The Post Office B. Directory,’ but it 
was not similar to the pltf.’s directory in price or 
appearance :—Held: pltf. had no right to the 
exclusive use of the words ‘‘ Post Office Directory, 
& his claim for an injunction was refused.—KELLY 
v. BYLES (1880), 138 Ch. D. 682; 49 L. J. Ch. 1813 
42 L. T. 338; 28 W. R. 585, C. A. 

Annotations :-—Refd. Dicks v. Yates (1881), 18 Ch. D. 76; 
Maple v. Junior Army & Navy Stores (1882), 47 L. T. 589. 


Infringement.|—See Nos. 514, 515, 516, 








post. 

136. Of magazine—Not intended title—Though 
widely advertised—Publication necessary.]|—Max- 
WELL v. HoaG, Hoaa v. MAXWELL, No. 132, ante. 

137. Descriptive words—-Not protected.]— 
Ptifs., the proprietors of a magazine called 
‘‘Monthly Magazine of Fiction,’’ which they had 

ublished since 1885, sought to restrain defts. 

m publishing a ry which they called 
** Cassell’s Magazine of Fiction & Popular Litera- 
ture” :—Held: (1) the action would fail as pltfs. 
were not entitled to any monopoly in the words 
‘* Magazine of Fiction,’’ which were purely descrip- 
tive ; (2) the use of the words by defts. was not 
likely to lead to confusion in the minds of the 
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public.—Srevens (WILLIAM), Lrp. v. CAssELL 
Co., Lip, (1918), 29 T. L. R. 272. 

See, aleo, Nos. 29, 104, ante. 

138. Of song—Title given to translation of 
foreign song.]——O. was the publisher in Hngland 
of a foreign song called L. D. under the title of M. 
which had been adapted to a foreign tune, & on 
the title page of which O. placed a portrait of a 
popular singer of the song. S. published a song, 
the air of which was the same, but the words were 
the original words of the foreign song, while the 
air had symphonies & accompaniments, & entitled 
it ‘‘M. D.” S. placed a portrait, slightly varied, 
of the same popular singer on his publication. 
Both publications stated on the face of them that 
the song was sung by Madame A. T. at J.’s con- 
certs :—Held: an injunction would be granted 
to restrain the publication of S. on the ground that 
C. had appropriated the name ‘‘ M.” & that S. had 
stated his song to have been sung by Madame 
A. T. at J.’s concerts, which he had no right to do. 
—CHAPPELL v. SHEARD (1855), 2 K. & J. 1173; 26 
re ee a 1 Jur. N.S. 996; 3 W. R. 646; 69 


Annctation :-—Folld. Chappell v. Davidson (1855), 2 K. & J 


139. Of musical play.]—ELKIN & Co. v. FRANCIS, 
Day & HUNTER (1910), Times, Oct. 27. 

140. Of play—Common proverbial phrase—Not 
protected—Though used with special rear ar 
Pitf. was the owner of the copyright of a play 
entitled ‘‘ Where There’s a Will There’s a Way.” 
Deft., produced a play, entitled ‘‘ Where There’s 
a Will ” There was no allegation of an in- 
fringement of copyright with regard to the sub- 
stance of the plays, but in each the progress of the 
plot gave to the word ‘will’? in the title the 
peculiar meaning of testament:—Held: the 
peculiar significance of the words did not render 
& common phrase a subject of copyright.— 
BROEMEL v. MEYER (1912), 29 T. L. R. 148; sub 
nom. BROAD v. MEYER, 57 Sol. Jo. 145. 

See, also, No. 133, ante. 


141. Of newspaper—Owner’s right of property 
not analogous to copyright.|——A suit was instituted 
between B. & H. as to the proprietorship of a 
newspaper, in which it was ultimately decided 
that they were entitled in equal moieties. During 
the suit B. assigned his share in the newspaper, & 
the right of publication, & the profits, to W. The 
assignment contained a recital of the proceedings 
in the suit, & a power of sale. Afterwards B. 
mortgaged the same share to his partner H. to 
secure sums due to H. in respect of that share. 
W. subsequently sold the mortgaged share to 
pltf. under his power of sale. Both W. & pltf. 
permitted the rabid tg to be carried on by B. 
& H. jointly. Ona filed by pltf. for a declara- 
tion that he was entitled to a moiety of the news- 
paper :—Held: there is nothing analogous to 
copyright in the name of a newspaper, but the 

roprietor had a right to prevent any other person 

m adopting the name, & this right was a chattel 
oe caer of assignment.—KELLY v. HUTTON (1868), 
3 Ch. App. 703; 37 L. J. Ch. 917; 19 L. T, 228; 
16 W. R. 1182, L.JJ.; subsequent proceedings 
(1869), 20 L. T. 201. 

Annotations :—Consd. Lee v. Haley (1869), 21 L. T. 546. 


Refd. Bradbury v. Beeton (1869), 39 L. J. Ch. 57: W. 
®. Emmott (1885), 64 L. J. Ch. 1059. Mentd. Wh-.. — 


Davey (1885), 30 Ch. D. 5743; Watts ». i, T1901) 
Davey, (1885) 7 atta ». Driscoll, (190i) 





142, ——.]—Primrosp Press AGENoY Co. »v. 
ows (1 th 2T. L. R. Fey 

— — Resemblance amoun to passing off.|— 
See, generally, Press & PRINTING. ore 


Part IJl.—Pvusuication. 


What constitutes infringement.|—Sce Part XIII, 
Sect. 1, sub-sect. 1, post. , 


SEcT. 10.—OTHER CASES. 


148. Specification of patent—Not - subject of 
copyright.|—Wvyatr v. BARNARD, No. 87, ante. 
144. Engraving on reduced scale—May be 
subject of copyright.;—An engraving on a reduced 
scale of a specification of a new invention enrolled 
at the Patent Office may be the subject of rT: 
right.— NEWTON v. Cowie (1827), 4 Bing. 234; 
12 Moore, C. P. 457; 56 L. J. O. 8. C. P. 1593 180 
EK. R. 759. 
Annotations :—Apprvd. Brooke v. Cock (1835), 8 Ad. & El. 
138. Apld. Rock v. Lazarus (1872), L. R. 18 Eq. 104. 
145. Not cricket scoring sheet—Not a novelty.]|— 


L. claimed ownership of the copyright in a cricket- : 


ing scoring sheet, &, P. having published the same 
thing, threatened an action. P. continued to 
publish, &, on L. becoming bkpt., purchased it of 
the assignees for £20. W., who had bid £10, 
purchased the sheet of P. for some time, but 
ultimately printed & published & sold the left- 
hand half, containing the totals of runs, but not 
an analysis of bowling, which was on the right- 
hand half. On bill filed to restrain the alleged 
infringement of the copyright :—Held: there was 
no novelty or sufficient subject for copyright, & 
bill would be dismissed with costs.—PAGE v. 
WISDEN (1869), 20 L. T. 435; 17 W. R. 483. 

146. Form of consignment note—Protected.|— 
Pitfs. had for many years traded both in & out of 
the United Kingdom as carriers. From 1890 they 
had done business at M., where in 1897 they 
appointed deft. V. to be their representative. In 
June, 1901, he left their service, but continued the 
business of a carrier at the same address as V., & 
from July, 1901,as V.& Co. He adopted a special 
form of consignment note which was practically 
identical with that of pltfs.:—Held: pltfs. were 
entitled, by way of interlocutory relief, to an 
Injunction restraining deft. from so carrying on 
business as to lead to the belief that his business 
was that of the pitfs.’, & from infringing the copy- 
right in the consignment note.—VAN OPPEN & Co., 
Lrp. v. VAN OPPEN (1903), 20 R. P. C. 617. 

-147. News collected by news agency—Stock 
Exchange prices.}— Under a contract made 
between pltfis. & the committee of the London 
Stock Exchange, valuable information as to the 
prices of stocks & shares from time to time during 
the day was collected on the Stock Exchange, & 
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supplied to pitfs., & printed on tapes & sheets of 
pote pe their office. Deft., ha sur- 
reptitiously obtained such information, published 
it in the same form before its publication by pltfs. : 
—Held: pitis. had a right of property at common 
law in the information, & were entitled to an in- 
junction to restrain deft. from infringing that right 
y continuing to publish it—EHxcHANGE TELE- 
GRAPH Co., Lrp. v. GREGORY & Co., [1896] 1 Q. B. 
147; 65 L. J. Q. B. 262; 74 L. T. 88; 60 J. P. 
52; 12 T. L. R. 18, 0. A. 
A : tee 6 Telegraph Co. v. Central 

48 nad. Summers v. Boyce & 

05; Fen Film Service ». 
Wolverhampton & District emas, [1914] 3 
K. B. 1171; Goldsoll v. Goldman, [1914] 3 Ch. 603. 
Mentd. National Phonograph Co. v. Edison-Bell Con- 
solidated Phonograph Co., [1908] 1 Ch. 335; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; Said v. 
Butt, [1920] 3 K. B. 497. 

148. Racing news.|—Information which 
has been acquired by expenditure of labour & 
money & communicated to a limited number of 
persons upon certain conditions is valuable pro- 
perty in the hands of the person or co. acquiring 
the same, notwithstanding that such information 
may have been previously published to the world 
at some distant place. 

Pltfs., by expenditure of labour & money, 
acquired racing news upon various racecourses, & 
transmitted it by special means to London, & 
thence to their subscribers upon certain terms. 
Deft. syndicate, who supplied racing information 
to defts. C., published for their own benefit informa- 
tion acquired from some subscriber of pltfs., with 
knowledge on the part of their manager that it 
was acquired contrary to the terms imposed on 
pltfs.’ subscribers. Defts, C. published the same 
information as deft. syndicate. The racing news 
in question was published on a board erected on 
the racecourse. Defts. C. carried on their business 
independently of deft. syndicate save that the two 
defts. had a working agreement for the mutual 
supply of news, & were otherwise closely con- 
nected :—Held: the information transmitted by 
plitfs. to their subscribers had not been published 
to the world, & pltfs. had a right of property in it.— 
EXCHANGE TELEGRAPH Co., LTn. v. CENTRAL 
News, Lrp., {1897] 2 Ch. 48; 66 L. J. Ch. 672 ; 
76 L. T. 501; 45 W. R. 595; 13 T. L. R. 408; 
41 Sol. Jo. 529. 


Annotation -—Consd. Exchange Telegraph Co. v. Howard 
rea & Manchester Press Agency (1906), 22 T. L. R. 


8 i—, 
News, [1897} 2 Ch. 
Kinmond (1907), 97 L. T. 

Walsall 





149. ——-.]—ExcHANGE TELEGRAPH Co., LTD. 
v. Howarp & LoNDON & MANCHESTER PRESS 
AGENOY, Lrp. (1906), 22 T. L. R. 375. 


Part t11—Publication. 


SECT. 1.—WHAT Is. 

See, now, 1911 Act, s. 1 (3). 

150. First representation of play — Abroad— 
Publication—Under International Copyright Act, 
1844 (c. 12), s. nae Ret the International Copy- 
right Act, 1844 (c. 12), s. 19, a British subject, who 
first publishes abroad, is, equally with a foreigner, 
deprived of any copyright save such as he may 
acquire under that Act; & if there be no treaty 
in force giving effect to the Act in his particular 
case, he no copyright in this country; & in 


PART IL. SECT. 10. | 
p. Railway tcket.]J--A railway | 


ticket is not a subject of copyright.— 
Gairrin v. Kineston & PRMBRO 


' reference to the right of dramatic representation’ 
' first representation abroad is a first publication 
abroad, within the Act. 


—., & British subject, brought out a drama in 
N. Y.; he afterwards represented’ it in this 
country. There being no arrangement in force 
between this country & the United States as to 


international copyright :—Held: B. had no ex- 


clusive right to perform his drama in this country. 
—BOUCICAULT v. DELAFIELD (1863), 1 Hem. & M. 
697; 8 New Rep. 82; 33 L. J. Ch. 38; 9 L. T. 


| Ry. Co. (1889), 17 0 R. 660.— 
KE | GAN. ; 


N 2 


180 


Sect. 1.—What is, Sect. 2: Sub-sect. 1.) 


709; 28 J. P. 68; 9 Jur. N. S. 1282; 12 W. R. 

101; 71 EB. BR. 261. 

Annotations :—Expld. Palmer v. Dewitt (1870), 23 L. T. 
823. Folld. Boucicault v. Chatterton (1876), 5 Ch. D. 
267. Mentd. Wateriow v. Sharp, Gardner v. Sharp (1869), 
20 L. T. 903. 

151, —— —— ——— ——..] —Pltf., a naturalised 
American, was the author of a drama which had 
been first represented in America, & subsequently, 
with pltf.’s consent, at deft.’s theatre in England. 
The drama had not been printed for publication. 
Deft. afterwards having proposed to represent the 
play again in London, without the consent of 
pltf., pitf. brought an action against him to 
restrain him :—Held: the drama had, within the 
International Copyright Act (c. 12), s. 19, been 
first published out of Her Majesty’s dominions, 
& pltf. had, therefore, no exclusive right of repre- 
senting it in England.— BoucIcAULtT v. CHATTERTON 
(1876), 5 Ch. D. 267; 46 L. J. Ch. 805; 35 L. T. 
745; 25 W. R. 287, C. A. 

152. —— In England—No publication.]—In- 
junction was granted to restrain publication in a 
magazine of a farce, occasionally suffered by the 
author to be acted, but never printed or published. 
ERT Ba v. RICHARDSON (1770), Amb. 694; 27 
Annotations :—Consd. Whittingham v. Wooler (1817), 2 

Swan. 428; Prince Albert v. Strange, A.-G. v. e 

(1849), 12 L. T. O. S. 367; Boucicault v. Chatterton 

(1876), 6 Ch. D. 267 ; Caird v. Sime (1887), 12 App. Cas. 

326. Refd. Walter v. Lane (1899), 81 L. T. 395. 

158. Delivery of lecture at university—-No 
publication.|—Cairp v. Simz, No. 95, ante. 

154. Transmission of news by news agency 
—To subscribers—No publication.] — EXCHANGE 
TELEGRAPH Co., Lrp. v. CENTRAL NEws, L‘to., 
No. 148, ante. 

155. ‘* First publication ’’—-‘* Issue of copies to 
the public.’*|—-A song, the words of which were 
composed in America by an American, was pub- 
lished simultaneously in New York & London on 
May 5, 1913. In Apr. 19138, the owners of the 
American copyright in the song had sent to pltfs. 
twelve copies of the song with instructions to 
copyright the song in the United Kingdom on 
May 5. On that day pltfs. sent one copy to the 
British Museum, one copy they filed for reference 
in their office, six copies they exposed for sale 
on the counter of their retail premises in London, 
& the next day they sent the remaining four copies 
to the agent for the universities. There was no 
immediate demand for the song, & after a fortnight 
pltfs. placed the six copies amongst their general 
stock. The song was first sung in London in 
July, 1913, & was a great success, & pltfs. then 
oe the copyright in the song for the 

ritish Empire from the American owners, & 
made ee sales. Subsequently defts. published 

a@ song which was based upon the words of the 

pitfs.’ song & was what was known as an answer 

or reply song :— 

Held: (1) pltf.’s song was “ first published ’’ in 
London on May 5, 1913, & there had been “an 
issue of copies to the public ” under the 1911 Act, 
but defts.’ song, although a reply song, was not a 
colourable imitation of the pltfs.’ song & did not 

e their copyright therein.—FRANCIs, DAY 

& HUNTER v. FELDMAN & Co., [1914] 2 Ch. 728; 


PART III. SECT. 1. 
qa. ** Firat lication "’ — Posting 
coptes to sub. abroad. | 
ae of a ewepeber printed & 
issued in U.S.A., deposited in the 
pow office there, addressed to sub- 
& 


seribers both in coun & 
England, cannot be peel ter gt A be 








come 
GROSSMAN 1. 
ae 23 C. L. T 


vr. Public 


first published in England, so as to 
within Copyright Act, 18427.— | 
ANADA CYCLE Co. |! 
48; 50.L. R. 65; | 
. R. 846.—CAN. 


where copyt be es poe oo, ttted. } 
e n : 
—The ernibition of a picture at a 


Copyvriéur anp Lrrerary PrRoprErry. 


83 L. J. Ch. 906; 111 L. T. 5213 59 Sol. Jo: 
41,C. A. tae 


Annotation :-—Generally, Mentd. Glyn v. Weston Feature 
Film Co., [1916] 1 Ch. 261. 


156. ‘‘ Separately & singly ’’—Supplement to 
periodical — Obtainable separately.|—-Where pltf. 
composed certain tales for deft. for publication in 
@ journal, of which he was the proprietor :—Held : 
the subsequent . publication of such tales in a 
weekly supplementary number, for sale with or 
without the current number, was a ‘‘ publication 
separately ’’ within Copyright Act, 1842 (c. 45).— 
SMITH v. JOHNSON (1863), 4 Giff. 682 ; 3 New Rep. 
108; 83 L. J. Ch. 187; 9 L. T. 487; 9 Jur. N.S. 
1223; 12 W. R. 122; 66 BE. R. 859. 


Annotations :—Refd. Johnson v. Newnes, [1894] 3 Ch. 663; 
Aflalo v. Lawrence & Bullen, [1903] 1 Ch. 318. 


See, also, No. 64, ante. 

157. Division or part of a volume separately 
published — Distinguishable part-—— Of separate 
volume.]|—JOHNSON v. NEWNES, Lrp., No. 536, 
post. 

See, also, Nos. 378, 481, 501, post. 


Sect. 2.—EFFECT OF FIRST PUBLICATION. 


SuB-SECT. 1.—IN COUNTRY WHERE COPYRIGHT 
CLAIMED. 


158. Work of foreign author—- Whether resi- 
dence necessary for copyright.|—-If an alien resident 
abroad composes a work there, but publishes it 
first in this country, he is entitled to the protection 
of the laws of this country relating to copyright.— 
ae v. Foster (1839), 10 Sim. 329; 59 E. R. 
Annotations :--—Consd. Chappell v. Purd y, (1845), 14M. & W. 

303; Cocks v. Purday (1848), 5 C. B. 860; Jefferys v. 


Boosey ase) 4H. L. Cas. 815. Refd. Boosey v. Purday 
(1849), 4 Exch. 145. 





159. ~———.]—CHAPPELL v. PuRDAY, No. 
173, post 
160. .|—A foreigner resident abroad 








may acquire copyright in this country in a work 
that is first published by him as author, or as 
author’s assignee, in this country, which has not 
been made publici juris by a previous publication 
elsewhere. A contemporaneous publication abroad 
does not defeat such right. 

By the law of Austria, which prevailed where A., 
the author of a musical composition, & B., his 
assignee, were respectively domiciled, the author 
has a copyright, & such copyright may be assigned 
by word of mouth. A. assigned his right to B., 
& B., before the publication of the work, sold his 
copyright to C.:—Held: there having been a 

e valid by the law of Austria, the country in 
which the sale took place, the interest of the 
author had become vested in C. before publication, 
so as to make him an assignee within Copyright 
Act, 1842 (c. 45), s. 3, & to confer upon him a 
good derivative title-—Cockxs v. PuRDAY (1848), 
5 C. B. 860; 17 L. J. O. P. 273; 11 L. T. 0. S. 
241; 12 Jur. 677; 136 EH. R. 11183 subsequent 
proceedings, 6 C. B. 69. 
An ‘—Folld. Boosey v. Davidson (1849), 13 Q. B. 

257. N.F. Boosey v. Purday (1849), 4 Exch. 145. Oonsd. 
QUendorff v. Black es 4 De G. & Sm. 209; Jefferys 
v. Boosey (1854), 4 H. L. Cas. 816. 


public exhibition or gallery, where 
nye it would not be permitted is 
not a publication of the picture ; nor is 
the exhibition of the picture, for the 
purpose of obtaining subscribers to 

it.—TURNER  v. 


an engraving of 
picture ROBINSON (1860), 10 I. Ch. R. 510.— 


Part IIT.—Pusrication. 


161. ——- ——-.]—A foreigner, though resident 
abroad, may have copyright in this country,.if 
the first publication is in this country. On the 
trial of an action for piracy of musical copyright, 
& piece of music having been shown to a witness 
skilled in music, he was asked, for the purpose 
of proving that it was not first published in 
England, whether he had not seen printed copies 
of it for sale in a shop at M. at a given date sixteen 
years before the trial:—Held: (1) the question 
was irregular, as referring to the contents of a 
document not produced or accounted for; (2) a 
statement by the same witness, that he had heard 
the music produced in ct. sung by persons in private 
society with printed music before them, as if 
singing therefrom was not evidence that the music 
so printed was the same as the music in ct.— 
Boosrty v. DAvipson (1849), 13 Q. B. 257; 18 
L. J. Q. B. 174; 18 L. T. O. S. 187; 13 Jur. 678 ; 
116 EB. R. 1261. 

Annotations :—Generally, Refd. Boosey v. Purday (1849), 

4 Exch. 145; Ollendorff v. Black (1850), 20 L. J. Ch. 165; 


Geralopulo ». Wieler (1851), 10 C. B. 690; Jefferys v. 
Boosey (1854), 4 H. L. Cas. 815. 


162. -]—A foreign author residing 
abroad, who composes a work abroad, & sends it 
to this country, where it is first published under 
his authority, acquires no copyright therein, 
neither does a British subject to whom such work 
is assigned by the foreign author gain any such 
right; but, assuming that a foreign author & his 
assigns to have by law a copyright where the 
author means to publish contemporaneously in 
England & abroad, he or his assigns are not dis- 
entitled to copyright by the actual publication in 
one place before the other, on the same day.— 
Booskty v. Purpay (1849), 4 Exch. 145; 18 
L. J. Ex. 378; 13 L. T. O. S. 529; 13 Jur. 918; 
154 BH. R. 1159. 

Annotations :—Consd. & Distd. Ollondorff v. Black (1850), 


4 De G. & Sm. 209. Consd. Jefferys v. Boosey (1854), 4 
a Cas. 815. Refd. Novello v. Sudlow (1852), 12 C. B. 


163. .|—An alien, resident abroad, 
may himself have copyright in a work written by 
him, & published for the first time in this country ; 
at all events, if he was resident here at the time 
of publication. 

Where the legal right is doubtful the mere 
existence of the doubt is not sufficient to prevent 
the ct. from granting an injunction (KNIGHT 
Bruce, V.-C.).—OLLENDORFF v. BLACK (1850), 
4DeG. & Sm. 209; 20 L. J. Ch. 165; 16L. T. 0.8. 
257; 14 Jur. 1080; 64 EH. R. 801. 
aeeation. :—Refd. Jefferys v. Boosey (1854), 4 H. L. Cas. 














164. ——— ———.]—(1) The object of Copyright 
Act, 1709 (c. 19), was to encourage literature 
among British subjects, which description includes 
foreigners who, by residence here, owe the Crown 
a temporary allegiance; & any such foreigner, 
first publishing his work here, is an ‘“ author ”’ 
under the Act, no matter where his work was 
composed, or whether he came here solely with a 
view to its publication. (2) Copyright commences 
by publication ; if at that time the foreign author 
is not in this country, he is not a person whom the 
Act meant to protect. (3) An Englishman, though 
resident abroad, will have copyright in a work of 
his own first published in this country. 

(4) B., a foreign musical composer, resident at 
that time in his own country, assigned to R., 
another foreigner, also resident there, mapas 
to the law of their country, his right in a music 
composition of which he was the author, & which 
was then unpublished. The assignee brought the 
composition to this country, &, before publication, 
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assigned it, according to the forms required by 
the law of this country, to an Englishman for 
ublication in Great Britain & Ireland only. The 

t publication took place in this country :— 
Held: the foreign assignee had not, by the law of 
this country, any assignable copyright here in 
this musical composition. 

(5) Copyright did not exist at common law; 
it is the creature of statute (LorD BrovuaHamM, 
& Lorp St. LEONARDS, C.). 

(6) No assignment of sad hae, to under the Copy- 
right Act, 1709 (c. 19), the benefit of which is 
claimed by the assignee, although from a foreigner, 
can be good in this country, unless it is in writing 
attested by two witnesses (LORD St. LEONARDS, C.). 

(7) The assignment being confined to copyright 
in Great Britain & Ireland was bad, for there 
cannot be a partial assignment of copyright (LorD 
St. LEONARDS, C.). 

(8) The term copyright may be understood in 
two different senses. The author of a literary 
composition, which he commits to paper belonging 
to himself, has an undoubted right at common 
law to the piece of paper on which his composition 
is written, & to the copies which he chooses to 
make of it for himself & others. The other sense 
of the word is the exclusive right of multiplying 
copies; the right of preventing all others from 
copying by printing or otherwise a literary work 
which the author has published (Parks, B.).— 
JEFFERYS v. BoosEy (1854), 4 H. L. Cas. 815; 
24 L. J. Bx. 81; 23 L. T. O. S. 275; 1 Jur. N.S. 
615; 30. L. R. 625; 10 EB. R. 681, H. L. 3 revag. 
S. C. sub nom. Boosky v. JEFFERYS (1851), 6 
Exch. 580, Ex. Ch. 

Annotations :— As to (1) Consd. Boucicault v. Delafield (1863), 

1 Hom. & M. 597; Routledge v. Low (1868), L. R. 3 H. L. 

100. Refd. Buxton v. James (1851), 18 L. T. O. S. 134; 


Boucicault v. Chatterton (1876), 5 Ch. D. 267. 
Refd. Novello v. Sudlow (1852), 12 C. B. 177; 
Pang uest (1861), 9 Cc. B. N. S. 735; 

(1863), 8 L. T. 426; Caird vr. Sime (1887), 12 App. 
326; Tuck v. Continental Printing Co. (1887), . Ll. 
661: Monckton v. Gramophone Co. (1912), . 

As to (7) N.F. Cumberland v. Copeland (1862), 
194. Consd. Layland v. Stewart (1876), 46 L. J. C ‘ 
As to (8) Refd. Morris v. Wright (1870), 5 Ch. App. 279; 
Tuck v. Priester (1887), 19 Q. B. D. 629. Generally, d. 
Fairlie v. Boose (1878), 1L. T. 73. Mentd. Novello v. 
James (1854), 5 De G. M. & G. 876; Shepherd »v. as pa 
(1856), 17 C. B. 427 : Walton v. Lavater (1860), 8 C. B. N.S. 
162; Austria (Emperor) v. Day (1861), 3 De G. F. & J. 
217; Taylor v. Neville (1878), 47 L. J. Q. B. 254; Trade 
Auxiliary Co. v. Middlesborough & District Tradesmen’s 
Prote stion Assocn. (1889), 40 Ch. D. 425; Macleod v. 
A.-G. for New South Wales, [1891] A. C. 455 ; Labouchere 
v. Heas (1897), 77 L. T. 559; Adam »v. British & Foreign 
S.S. Co., [1898] 2 Q. B. 4303; Walter v. Lane (1900), 83 
L. T. 289; Davidsson v. Hill, [1901] 2 K. B. 606; Mansell 
v. Valley Printing Co., [1908] 1 Ch. 567; Krzus v. Crow’s 
Nest Pass Coal Co., [1912] A. C. 590. 


165. —— Residence within British Empire 
sufficient—Though not entitled by law of colony 
of residence.|—An alien friend residing tem- 
porarily in any part of the British dominions, & 
during such residence publishing in England a 
work of which he is the author, acquires a copy- 
right under the Copyright Act, 1842 (c. 45). 
This is the case although he may be residing in a 
British colony, with an independent legislature, 
under the laws of which he is not entitled to 
copyright. 

The object of the Copyright Act, 1842 (c. 45), 
s. 6, was to obtain for the British Museum a copy 
of every book peligro anywhere under Britis 
rule, whether there be copyright in the book or 
not (LORD CAIRNS).—ROUTLEDGE v. Low (1868), 
L. R.3 H. L. 100; 37 L. J. Oh. 454; 18 L. T. 8743 
16 W. R. 1081, H. L.; affg. S. O. sub nom. Low: v. 
RovuTLEDGER (1865), 1 Ch. App. 42, L. JJ. 


Annotations :—Oonsd.’ Low v. Ward (1868), L..R. 6 Eq. 415. 
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Sect. 2.—Effeel of first publication: Sub-sects. 1 d& 2. 
Sects. uv & 4. Part Iv. Sect. 1 : Sub-sect. 1, 


® ‘ont 
ea 


Refd. Reid ©. Maxwell (1886), 2 T. L. R. 790. Mentd. 
Mathieson v. Harrod (1868), L. R. 7 Eq, 270; Graves’ 


. R. . B. ; x idge v. Emmott 

(GesT)- ar Sots Dacidceon HL BOF 12 K. B. 606. 

166. .|—Low v. WARD, No. 
83, ante. 

167. Assignment from foreign author—Entitled 

cae copyright.|—CHAPPELL v. PurDAY, No. 173, 


post. 
168. ——— Sale valid by lex loci contractus.) 
—Cooxs v. Purpay, No. 160, ante. 
169. Not entitled to copyright.])—Boosry 


wv. Purpay, No. 162, ante. 
170, —— Assignment in England invalid.| 


‘EFFERYS v. BoosEy, No. 164, ante. 








——— 











SuB-sEcT. 2.—ABROAD. 

See, now, 1911 Act, ss. 1 (1), 29. 

171. Work by foreign author—No copyright in 
England—In author or assignee.|—CLEMENTI v. 
WALKER, No. 262, post. a 

472, —— -——— ~——.]—Injunction against 
pirating a piece of music dissolved, it having been 
pubes abroad several years before publication 

ere.—GUICHARD v. Mori (1831), 2 Coop. temp. 
ro 216; 9. J. 0. 8. Ch. 227; 47 E. R. 1134, 
Annotations :—Consd. Boosey v. Jefferys (1851), 17 L. T. O. 8. 

110. Refd. Chappell v. fortes S (1845), 14 M. & W. 303 ; 

Cocks v. Purday (1842), 5 C. B. 860; Boosey v. Purday 

(1849), 4 Exch. 145. 

173, ——- ——— ———.]—-A foreign author who 
has pe a work abroad. before any publication 
in this country, is not entitled to a copyright in 
England, in respect of that work, but a foreign 
author resident in this country, or his assignee who 
publishes his work here before any uo lication 
abroad, is entitled to a copyright in this country. 

Copyright is the exclusive right of multiply- 
ing copies of an original work of composition & 
consequently preventing others from so doing 
(Poti0ck, C.B.). 

Semble: neither a foreign author resident 
abroad, nor his assignee, whether a British subject 
or not, has at common law or by statute, a copy- 
right in this country in works composed by such 


56US 5 14 Li. Jo WX. ZOO, YO Lie Be Ue De VU FD ULEDe 


495; 158 B. R. 491. 


Annotations :-~-Consd. Beard v. Egerton (1846), 3 C. B. 97: | 
; Boosey v. Purday | 


' with printed music-—No proof that printed music 
| music of song.|}—Boosky v. Davrpson, No. 161, 


nad. B 
ssoann 497-1945; Jefferys v. Boosey (1854), 4 H. L. Cas. 
‘%* m. Tavidson (1856), 18 C. B. 297; Re 
» 20 L. T. 877. 


CopyricgHt AND Lirerary PROPERTY. 


England—Apart from treaty.|—-BoUcicAULT v. 
DELAFIELD, No. 150, ante. . 
175. —— .|—BovcroauLt v. CHATTER- 
TON, No. 151, ante. 
176, ——— Serial completed abroad before com- 
pletion in England.|—Rer v. MAXwErL (1886), 


27. L. R. 790, C. A. 
See, also, No. 33, ante. 





Sxcr. 3.—EFFECT OF CONTEMPORANEOUS 
PUBLICATION. 

177. Work by foreign author—Does not defeat 
copyright here.|—-Cocks v. PuRDAY, No. 160, ante. 

178. ——_— ——— Although prior publication on 
same day.]— BoosEy v. Purpay, No. 162, ante. 
; ——— Published on same day.|—An 
alien, resident abroad, composed three musical 
piece in a foreign country, & sold the copyright 
n this country to pltf., a British subject, who 
published the work in London. The work was 
on the same day published in Prussia. On motion 
in a suit by the purchaser of the copyright against 
a person who had, without leave, published the 
three musical compositions in this country :— 
Held: the publication was within the Copyright 
Act, 1842 (c. 45); & the ct. granted an injunction 
restraining the unauthorised publication. 

The copyright of a work of an alien was sold to 
a British subject, who published it in this country 
in 1844. The copyright was infringed in 1849; 
but the state of the law then rendered it very 
doubtful whether the copyright was protected, & 
the purchaser merely protested against the in- 
fringement; but, in 1851, within a reasonable 
time after the decision of a case in the Exchequer 
Chamber had established the general question 
of copyright in an alien, he filed his bill, & moved 
to restrain the publication of the pirated work :— 
Held: there had been no such delay as to disentitle 
him to an injunction.—Buxton v. JAMES (1851), 
5 De G. & Sm. 80; 18 L. T, O. 8S. 134; 16 Jur. 
15; 64 BE. R. 1027. 

See, also, No. 155, ante. 





180. What questions to witness admissible— 
Not questions as to contents of documents not 


_ produced.]|—Boosry v. DAviIpsoN, No. 161, ante. 


See, generally, EVIDENCE. 
181. Sufficiency of proof—Song sung by persons 


174. Work by English author—No copyright in | ante. 


Part 1V.—Ownership. 


Srecr. 1.—OF COPYRIGHT. 
SuB-sSECT. 1.—By AUTHORSHIP. 
A. In General. 


See, now, 1911 Act, s. 5 (1). 

182. Ownership in author— Notwithstanding 
private regulation—That compositions should belong 
to theatre where performed.|—The declaration 
stated that pltf. was composer of a musical air, 


PART III, SECT. 4. 
8. Sufficiency of proof-—~ Work of 





sculpture—Signature of acu on 
bust.}—The aff f his 
a sculptor to ort mado ne his Ys 


tune & writing & that it was reprinted by deft. 
within the 14 years limited by the Copyright Act, 
1709 (c. 19). The composition was in fact a 
single sheet of paper, but no objection was taken 
on that ground. Deft. contended the song was 
composed to be sung by pltf.’s sister at the Italian 
Opera, & that all compositions so performed were 
the property of the house, not of the composer :— 
Hela: this defence could not be supported; the 


lptor | sumcient root Baar a ag 
v s 2 is 
7 him 219. -CAN. a a 
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above Act vested the property in the author, & 
no such private regulation could interfere with the 
public right.—Storace v. LonamMan (1788), 2 


— 27, n. 

1838. -—— Not lost by sale of copies of manuscript 
—Before work printed & published.|—WHITE v. 
GeRocnH, No. 34, ante. 

184. Dramatic piece or musical composition 
~—Not lost by publication as book before perform- 
ance.|—The publication in this country of a 
dramatic piece, or musical composition, as a book 
before it has been publicly represented or per- 
formed, does not deprive the author of such 
dramatic piece or musical composition, or his 
assignee, of the exclusive right of representing 
or performing it.—CHAPPELI v. Boosry (1882), 
21 Ch. D. 282; 51 L. J. Ch. 625; 46 L. T. 854; 
30 W. R. 733. 

185. ——— Mining engineers report—-Not lost 
by printing & circulation to syndicate for formation 
of company.|—A mining engineer, K., made a 
report upon a mining property & handed it to a 
person engaged with a syndicate in bringing out 
aco. It was agreed between them that the report 
might be printed & shown to the syndicate, &, if 
they determined to proceed with the formation 
of the co. & published the report, K. was to be 
paid for it, but if the co. was not proceeded with, 
the report was to be returned to him. Some 100 
copies of the report were printed & shown to the 
syndicate. Copies were given to some of the 
members of the syndicate & to one or two other 
persons. The proposed co. having been abandoned, 
deft. co. took up the property, &, having obtained 
a copy of the report, made use of it in the prospectus 
issued by them :—Held: K. was entitled to an 
injunction against the co. to restrain them from 
publishing the report, which remained his property. 
—KENRICK v. DANUBE COLLIERIES & MINERALS 
Co., Lap. (1891), 39 W. R. 473. 

Foreign author—Effect of 
Part ITI., Sects. 2, 3, ante. 

Work published without author’s name affixed.|— 
See No. 524, post. 





publication.]—Sce 


B. Who is Author. 
(a) Of Photographs. 

See, now, 1911 Act, s. 5 (1) & (2). 

186. General rule—Fine Arts Copyright Act, 
1862 (c. 68), s. 1.])—A. & B. carried on business in 
rd de dapreiay Y as photographers under the firm of 
the L. co. They did not take photographs them- 
selves, but employed managers & a large staff 
of photographic artists & assistants. One of their 
managers, thinking that the photograph of the 
Australian cricketers would sell well, arranged for 
the photographs to be taken without any payment 
being made for taking them, & sent one of the 
artists in the employ of the firm to take the 
negative. From this negative the photograph 
was in the usual way produced & sold by the firm 
in the ordinary course of business; & A. & B. 
registered themselves under the Fine Arts Copy- 
right Act, 1862, in their individual names as the 
proprietors & authors of the photograph. In an 
action by the firm to restrain the pirating of their 
copyright in the photograph :—Held: that A. & B. 
were not the authors of the photograph. — 

Semble: the author of a photogra h within the 
Fine Arts Copyright Act, 1862 (c. 68), s. 1, ‘‘ the 
person. on whose life the duration of the copyright 

epends ”’ : a a ye superintends tae 
arrangement of the picture, the pose or group 
of the object or objects, & who is most nearly 
the effective cause of the photograph when com- 


| 
i 
\ 
{ 
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pleted ; & who that person is, is a question of fact. 
—NOTTAGE v. JACKSON (1883), 11 Q. B. D. 627; 
ee L. J. Q. B. 760; 49 L. T. 339; 32 W. R. 106, 


. A. 

Annotations :-—-Consd. Wooderson v. Tuck (1887), 4 T. L. R. 
57; Kenrick v. Lawrence (1890), 25 Q. B. D. 99: Melville 
v. Mirror of Life Co., [1895] 2 Ch. 531. 


187. Person taking negative—Not owner of 
business.]|~—WOODERSON v. Tuck (RAPHAEL) & 
Sons (1887), 4 T. L. BR. 57. 

188. Person controlling operation—Not partner 
in firm—Not personally taking photographs.]— 
NOTTAGE v. JACKSON, No. 186, ante. 

189. Not manual operator—Acting under 
his direction.] The author of a photograph 
within the Fine Arts Copyright Act, 1862 (c. 68), 
s. 1, is the person who generally controls the 
operation, & a person who performs the manual 
operations under his control & direction is not 
the author. A portrait taken on the terms that 
the phar enne may sell copies, though without 
peyment y the subject, is made for a good & 
valuable consideration within the proviso in the 
Act, s. 1; but where it is the intention of 
the parties that the negative shall be kept by the 
photesrapucr as his own property, it is not made 
or or on behalf of the subject, & therefore. the 

roviso does not RB eae are v. MIRROR OF 
Eire Co., [1895] 2 Ch. 5381; 65 L. J. Ch. 41; 73 
L. T. 8334; 11 T. L. R. 477; 13 R. 852. 
Annotation :—Dbtd. Boucas v. Cooke, [1903] 2 K. B. 227. 


(6) Of Collective Works. 
See, now, 1911 Act, s. 5 (1). 
In general.|—See No. 291, post. 
Musical & dramatic works.|—See Nos. 190, 223,, 
224, 226, post. 


(c) Of Musical and Dramatic Works. 

See, now, 1911 Act, s. 5 ,.,. 

190. Adaptation of words to old air—Accom- 
paniment written by friend—Copyright of words & 
accompaniment in adapter.}—A. adapted words 
to an old air, & procured a friend to compose an 
accompaniment thereto :—Held: he acquired a 
copyright in both words & accompaniment; & 

is assignee, in declaring for an infringement, 
might describe himself as proprietor of the copy- 
right in the whole composition. 

A., the author of a musical composition, agreed 
in writing, not under seal, with B., for the sale of 
the copyright therein to him, undertaking to 
execute, when called upon, a proper assignment 
to B., his exors., etc., or as he or they should 
direct :—Held: this did not operate as an assign- 
ment to B., so as to render inoperative a sub- 
sequent regular assignment by A. to B. & C.— 
LEADER v. PurDAY (1849),7C.B.4; 18. J. 0. P. 
97; 12L.T.0.S. 218; 12 Jur. 1091; 187 EH. R. 2. 
Annotation :—Refd. Hatton v. Kean (1859), 6 Jur. N. S, 226. 

191. Arrangement of opera for pianoforte— 
Person making arrangement.]—Woop v. BoosEy, 
No. 119, anie. 

192. Adaptation of dramatic piece—With sub- 
stantial alterations—Adapter—Dramatic Copyright 
Act, 1833 (c. 15).]—TREE v. BowKETT, No. 307, 

ost. 

. ——— By writer employed for purpose.]—<See No. 
268, poe : 

198. Dramatic plece—By several collaborators— 
Commissioned by originator of name & plot— 
Originator not author.|—By an agreement dated 
Apr. 27, 1917, between plté. T. & P., it was agreed 
that P. should commission T. to write the music 
of a play, & that the other two pltfs., H. & Vi 
should collaborate in the libretto & write the 
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Sect. 1.—Of copyright: Sub-sect. 1, B. (ce) &(d), &C.; 
sub-sect, 2, A. & B.] 


necessary lyrics, In consideration for this work P. 
agreed to make payments to T., to have the names 
of the authors & composer aiepeyes on printed 
matters connected with the play, & also to pay a 
weekly royalty of £10 whenever the production 
was played. P. was the originator of the name of 
the play, of the leading characters therein, & 
arranged the scenic effects & supplied certain 
catch lines in the dialogue. On the completion of 
the work by the three pltfs., P. claimed to be the 
author thereof & entitled to the ownership of the 
copyright. On Feb. 20, 1918, P. assigned to 
deft. co. all his rights in the revue in consideration 
of £250, & agreed to indemnify them in respect 
of any claims. On July 4, 1918, deft. co. gave 
@ licence to the first deft., H. T., to produce a 
film of the play in consideration of a royalty. On 
the play bills, & in other agreements made by 
deft. co., pltfs.? names appeared as the authors & 
composers of the play. In an action by pltfs. 
against defts. for an injunction to restrain the 
infringement of the copyright :—Held: (1) inas- 
much as P.’s contribution to the production of the 
play was not the subject-matter of copyright 
under the 1911 Act, he could neither be the sole 
author nor one of the joint authors of the play as 
a collective work within the meaning of that Act, 
& had no interest in the copyright of the play ; 
(2) the agreement of Apr. 27, 1917, did not amount 
to an. equitable assignment of the copyright to P., 
who had only the qualified right to introduce the 
play on the stage; & pltfs. were entitled to the 
Anjunction claimed.—Tarts v. THomas, [1921] 1 Ch. 
503; 90 L. J. Ch. 318; 124 L. T. 722; 65 Sol. Jo. 


827. 

(d) Other Cases. 

See, now, 1911 Act, s. 5 (1). 

194, Verbatim report of speech—Transcribed 
from notes—Transcriber.|—A person who made 
notes of a speech delivered in public, transcribed 
them, & published in a newspaper a verbatim 
report of the speech :—Held: he was author of 
the report within the meaning of the Copyright 
Act, 1842 (c. 45), & entitled to the copyright in the 
report, & could assign the copyright. 

Copyright is the right of multiplying copies of a 
published writing. There is no copyright in a 
speech though delivered on a public occasion, & 
on the other hand there is no copyright under the 
statute in a piece of writing until it has been 
 sesecane There may, indeed, be a common 
aw proprietary right in a speech or lecture (LORD 
DAVEY ).—WALTER v. LANE, [1900] A. C. 539; 69 
L. J. Ch. 609; 83 L. T. 289; 49 W. R. 95; 16 
T. L. R. 551, H. L. 

Annotations :—Refd. Lawrence, Rullen v. Aflalo (1903), 
89 L. T. 569: Philip v. Pennell (1907), 76 L. J. Ch. 663; 
Byme v. Statist Co., [1914] 1 K. B. 622. 

195. Newspaper paragraph—Compiled by editor 
— From contributor’s article — Editor.) —S., a 
journalist, contributed to a London morning 
newspaper an article containing an account of 
the escape from drowning of a distinguished 
opthalmologist. The newspaper did not publish 
the article as written by S. but from the information 
contained in it the sub-editors of the newspaper 
compiled a paragraph containing the facts in an 
abbreviated form, & this paragraph was published 
in the newspaper. It was reprinted with slight 


PART IV, SECT. 1, SUB-SECT. 2.—A, 


201 i. Literary comnposition—General 
rule.}—-A person resident in England 


who procures a book for valuable con- y or 


a 
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alteration in an evening newspaper of the same 
day. S. having demanded payment from the 
publisher of the evening newspaper, which was 
refused, commenced an action against him claiming 
an injunction restraining him from selling copies 
of S.’s article, or substantial parts of it :—Held: 
the paragraph was in substance a different state- 
ment of the facts in pltf.’s article or some of them ; 
the true authors of the paragraph were the sub- 
editors of the morning newspaper; & the action 
therefore failed.—SPRINGFIELD v. THAME (1903), 
89 L. T. 242; 19 T. L. R. 650. 

196. Biographical notes—By compiler of golf 
annual—From answers to questions by players— 
Compiler.|—-Nisnet & Co., Lrp. v. GoLF AGENCY 
(1907), 23 T. L. R. 370. 

197. Translation of official statement — Of 
foreign official—In condensed form—Translator.]— 
BYRNE v. STarTisT Co., No. 41, ante. 


C. Joint Authorship. 

See, now, 1911 Act, ss. 5 (1), 16 (3). 

198. General rule.|—One who employs another 
to write a play for him, & even suggests the subject, 
does not thereby become the proprictor of the 
copyright. In order to constitute a joint author- 
ship of a dramatic piece or other literary work, it 
must be the result of a preconcerted joint design. 
Mere alterations, additions, or improvements by 
another person, whether with or without the sanc- 
tion of the author, will not entitle such other person 
to claim to be joint author of the work. 

Pitf., the lessee of a theatre, employed W. to 
write a play for him, suggesting the subject. W. 
having completed it, pltf. & some members of his 
co. introduced various alterations in the incidents 
& in the dialogue, to make the play more attractive, 
& one of them wrote an additional scene :—Held : 
the adaptations did not make pltf. joint author of 
the play with W. 

The play being finished, a sum was paid to W. 
on account, & he signed a receipt, drawn up by 
pltf.’s attorney, as follows :—‘ Received of Mr. L. 
(pltf.) the sum of £4 15s. on account of 15 guineas 
for my share, title, & interest as co-author with 
him in the drama intituled, etc.; balance of 15 
guineas to be paid on assigning my share to him.” 
The balance was never paid, nor was any assignment 
executed by W. :—Held: no evidence that pitf. 
was either ‘* joint author ” or assignee of the author. 
—LgEvy v. Rutugy (1871), L. R. 6 C. P. 523; 


40 L. J. OC. P. 244; 24 L. T. 621; 19 W. R. 976. 
Annotations :—Refd. Nottage v. Jackson (1883), 52 L. J. Q. B. 
60; Katon v. Lake (1888), 57 L. J. Q. B. 227. 


199. Dramatic piece—Altered or improved— 
With or without author’s sanction—Adapter not 
joint author.|—LEvy v. RuTLEY, No. 198, ante. 

See, also, No. 263, post. 

200. By several collaborators —- Com- 
missioned by originator of name & plot—Originator 
not joint author.|—TatTe v. THomas, No. 193, anie. 

See, also, Nos. 228, 456, post. 





SUB-SECT. 2.—WHERE AUTHOR IN EMPLOYMENT. 


A. In General. 
See, now, 1911 Act, s. 5 (1). 
201. Literary composition—General rule.|—A 
motion was made by pltfs. to restrain infringement 
of copyright in a picture or publication which 


sideration, to be compiled for him, the Canada, to copyright under Copyright 

compiler not reserving his rights, is the . 7 i 

proprietor thereof, & entitled, either 
ersonall in 


through an agent 


Act, R. 8. ¢ OWDE v. PARRISH 
fee) 27 0. R. 526: 23 A. R. 728.— 
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consisted of a gloved hand painted on a card cut 
to the exact size, & showing the back & palm of 
the hand. The card opened bookwise, & on the 
inside was represented on the palm of the hand 
the lines of life of palmistry, & on the back of the 

_hand some verses. The picture had been painted, 

“& the verses written by different persons. The 
entire work was published in May, 1889, for 
circulation as a Christmas card. Defts. had issued 
@ similar card with advertisements of their goods 
printed on it :—Held: (1) defts.’ card was a copy 
of the plitfs.’ ; (2) pltfs. were entitled to an interim 
injunction to restrain defts. from printing, pub- 
lishing, or distributing imitations or copies of 
pltfs.’ ‘‘ work” until the trial or further order, the 
word ‘‘ work ” being used to avoid prejudicing the 
question at issue. 

Semble : where a person has composed verses or 
other matter on behalf of another person, as his 
agent or servant, whether for pay or not, the 
person on whose behalf such verses or other matter 
are composed is the proprietor thereof, notwith- 
standing that there has been no assignment in 
writing, or indeed any assignment at all.—11.DE- 
ah se FAULKNER v. DUNN & Co. (1891), 64 
deo » Z0Le 


B. Photographs. 


See, now, 1911 Act, ss. 5 (1) (a), 21. 

202. Commissioned by subject—Copy bought by 
subject—Photographer may not sell 
contract.]|—-A photographer who had taken a 


vuUpivs LL dLLUIT y Wan LUDPULGLALLOW LLULIL DOULA WS 
exhibiting copies on the grounds that there was 
an implied contract not to use the negative for 
such purposes & such sale or exhibilion was a 
breach of confidence.—PoLLARkD v. PHOTOGRAPHIC 
(1888), 40 Ch. D. 345; 58 L. J. Ch. 2513; 60 
L. T. 418; 37 W. R. 266; 5 T. L. R. 157. 
Annotations :—Apld. Stedall v. Houghton (1901), 18 T. L. R. 

126. Apprvd. Boucas v. Cooke, (1903) 2 K. B. 227. 

Refd. Monson v. Tussaud, Monson v, Tussaud (1804), 63 

L. J. Q. B. . Montd. Merryweathor v. Moore, [1892] 

2 Ch. 518; Robb v. Groen, [1895] 2 Q. B. 1. 

See, also, No. 576, post. 

208. Photographer may not exhibit— 
Implied contract.|}—PoLLAkD v. PHOTOGRAPHIC 
Co., No. 202, ante. 

204. Wife acting as husband’s agent- 
Husband may prevent photographer from exhibit- 
eer ate v. HOUGHTON (1901), 18 T. L. R. 

( s 

See, also, HUSBAND & WIFE. 

205. Whether commissioned by subject—Ques- 
tae of fact.]—ELuis v. OGDEN (1894), 11 T. L. R. 


Annotation :—Refd. Boucas v. Cooke, [1903] 2 K. B. 227. 

206. At invitation of photographer—Without 
payment by subject—Copyright in photographer.]|— 
At the invitation of pitf., a photographer, an 
actress gave him a sitting for her photograph. He 
made no charge & in return for the sitting furnished 
her with a number of complimentary copies. He 
neither received nor expected payment, but 
reproduced & multiplied copies, which he sold :— 
Held: pltf. had a copyright in the photograph as 
author, & the mere permission of the sitter to take 
it did not constitute it a photograph executed for 
or on behalf of any other person for a good or 
valuable consideration within the Fine Arts 
Copyright Act, 1862 (c. 68), s. 1. 


PART IV. SECT. 1, SUB-SECT. 2.—B. 
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customer—True test w negative 
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I give no damages, since they are but nominal. 
I have, according to the authorities, no alternative 
as to penalties, since each copy constitutes a 
separate offence (CHARLHS, J.).—BHiLuis v. MAR- 
SHALL (HORACE) & Son (1895), 64 L. J. Q. B. 
7657; 117. L. R. 522; 15 BR. 561. 

Annotations :-—Folld. Baschet v. London Illustrated Standard 
Co., [1900] 1 Ch. 73. Consd. Nicholls ». Parker (1901), 
17 T. L. R. 4823 Stackomann v. Paton, [1906] 1 Ch. 774. 
Refd. Hildesheimer v. Faulkner, {1901} 2 Ch. 552; Boucas 
v. Cooke, [1903] 2 K. B. 227. 

207. —— Permission of subject not suffi- 
cient consideration—Under Fine Arts Copyright 
Act, 1862 (c. 68), s. 1.]—ELLIS v. MARSHALL 
(Horace) & Son, No. 206, ante. 

208. When intention that negative be kept by 
photographer—As his own property——Copyright in 
photographer.|—-MELVILLE v. MinRor OF LIFE Co., 
No. 189, ante. 

209. Sufficient consideration—-Under Fine Arts 
Copyright Act, 1862 (c. 68), s. 1—Permission for 
photographer to sell copies—Although no payment 
by subject.|—MELVILLE v. MIRROR or LIFE Co., 
No. 189, ante. 

210. Implied terms of payment by 
subject—Notwithstanding property of photographer 
in negative.|— Where a photographer takes a photo- 
graph at the request of the sitter upon the terms 
that the sitter will pay for taking it, or under 
circumstances which raise an implied promise to 











right in the photograph is in the sitter, notwith- 
standing that the property in the negative, in the 
absence of any agreement for its purchase, may 

: : rapher.—Bovucas v. COOKE, 
[Avvoj o mr. D. 241 5 wahL. J. K. B. 741 3 88 L. 


Annotation :—Consd. Stackemann v. Paton, [1906] 1 Ch. 774, 


- -——~ Permission Of prvprswws ww 
photograph school.j—Plitfs., a firm of photo- 
graphers, sent a traveller to the proprietors of 
certain private boys’ & girls’ schools offering to 
take photographs of the schools entirely at their 
own risk. When leave was given a member of 
the firm attended the school, & took such photo-. 
graphs of the grounds & exterior of the schools & 
the interior of rooms & groups of pupils as the 
proprietors suggested or permitted. Proofs were 
afterwards submitted, & some copies were pur- 
chased by the proprietors. The proprietors sent 
copies of some of these photographs to defts. in 
order that they might be reproduced & inserted in 
“ P.’s List of Schools,” an advertising publication 
issued by defts., & they were reproduced & in- 
serted accordingly :—Held: permitting the photo- 
grapher to enter the school & take photographs, on 
the chance of selling copies to the proprietors, was 
a@ good consideration, & the photographs must be 
deemed to have been made or executed for or on 
behalf of the proprietors of the schools for a good 
or a valuable consideration within the Fine Arts 
Copyright Act, 1862 (c. 68), s. 1, & the copyright, 
therefore, belonged to the proprietors of the 
schools, & not to the author of the photographs.— 


amasne 


, STACKEMANN v. Paton, [1906] 1 Ch. 774; 75 
aie Ch. 590; 54 W. BR. 466; 50 Sol. Jo. 


an action by a photographer to estab- 
lish his claim to the cop 

tograph :-—Held: the 
whether copyright is 
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—— ——.]—-See, also, No. 206, ante. 


negative taken for or on behalf of the 
sitter for a valuable consideration.”—~ 
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Sect. 1.—Of copyright: Sub-sect. 2, C. (a), (b), (¢) 


C. Collective Works. 
(a) In General. 

See, now, 1911 Act, s. 5 (1) (b). 

212. Designer of plan of work—Composed by 
various contributors—-Employed & paid by designer 
—Is author & proprietor of work—Within Copy- 
right Act, 1709 (c. 19).]|—-BARFIELD v. NICHOLSON, 
No. 291, post. 

Whether actual payment to contributor required 
—Before copyright vested in proprietor of work— 
Copyright Act, 1842 (c. 45), s. 18.]—See No. 83, 
ante, Nos. 216, 217, post. 

See, also, No. 536, post. 


(b) Contributions to Encyclopedia. 

See, now, 1911 Act, s. 5 (1), (b). 

213. Proprietor may not publish separately— 
Or otherwise than in encyclopsedia—In absence of 
special agreement.]—— The proprietor of an 
encyclopedia who employs a person to write an 
article for publication in that work cannot, without 
the writer’s consent, publish the article in a separate 
form or otherwise than in the encyclopeedia, unless 
the article was written on the terms that the copy- 
right therein should belong to the proprietor of 
the encyclopedia for all purposes.—HEREFORD 
(Br.) v. GRIFFIN (1848), 16 Sim. 190; 17 L. J. Ch. 
ae 10 L. T. O. S. 488; 12 Jur. 255; 60 E. R. 


Annotations :-—Consd. Smith v. Johnson (1863), 4 Giff. 632. 
Refd. Afialo vr. Lawrence & Bullen, [1903} 1 Ch. 318. 


oe is separate publication.|—-See No. 156, 
ante. 

214. Contributor employed & paid by pro- 
prietor—Right of proprietor to copyright—Depends 
on inference of fact.|—-Where the proprietor of an 
encyclopedia employs & pays another person to 
compose articles for publication in the encyclo- 
peedia, the question whether the copyright in the 
articles belongs to the proprietor within the Copy- 
right Act, 1842 (c. 45), s. 18, depends on an 
inference of fact, not law, to be drawn by a reason- 
able man from the nature of the contract & all 
the circumstances. The contract need not be 
in writing; no express words need be used; & 
the inference that the copyright was intended to 
belong to the proprietor may be fairly drawn 
where there are no special circumstances & the 
only material facts are the employment & the 
payment.— LAWRENCE & BULLEN, LTD. v. AFLALO, 
[1904] A. C.17; 73 L. J. Ch. 85; 89 L. T. 569; 
52 W. R. 369; 20 T. L. R. 42, H. L. 

215. ——- ——— _ Inferred—In absence of special 
circumstances.|—LAWRENCE & BULLEN, Lp. v. 
AFLALO, No. 214, ante. 

See, also, Nos. 216-220, 291, post. 


(c) Contributions to Newspapers and Periodicals. 

See, now, 1911 Act, s. 5 (1), (b). 
. 216. Condition precedent to copyright vesting 
in proprietor—Copyright Act, 1842 (c. 45), s. 18— 
Actual payment of contributor.|—-Upon motion 
for an injunction to restrain the sale of a periodical 
containing articles copied from pltfs.’ Gazette :— 
Held: pitfs. had not made out such a title to the 
copyright in the articles as was required by the 
Copyright Act, 1842 (c. 45), since it appeared that 
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although the editor was paid for supplying the 
articles & other contributions upon the tenhe that 
all copyright in the Gazette & in all literary 
matters supplied thereto should belong to pltfs., 
yet it was not stated that the contributors had 
been actually paid for their contributions.—BrowNn 


v, COOKE (1846), 16 L. J. Ch. 140; 11 Jur. 77. 
Annotation :—Refd. Aflalo v. Lawrence & Bullen, [1903] 


1 Ch. 318 

217. .]—Pltfs. alleged (1) they 
were the proprietors & publishers of a periodical 
containing original articles ; (2) all the articles had 
been ey tage for the use of pltfs. by persons 
employed by them on the terms that the copyright 
therein should belong exclusively to pltfs., & 
should be paid for by them; (3) pltfs. were 
entitled to the sole liberty of publishing the articles 
in the periodical, subject to the provisions of the 
Copyright Act, 1842 (c. 45), & such articles were 
their exclusive property :—Held: actual payment 
to the author by the publisher of a periodical was 
& necessary condition to the vesting of the copy- 
right of any article in the publisher, but pltfs. 
had sufficiently alleged such actual payment.— 
RICHARDSON v. GILBERT (1851), 1 Sim. N. S. 336 ; 
20 L. J. Ch. 553; 17L. T. O. S. 48; 15 Jur. 389 ; 
61 EK. R. 130. 

218. ———_ ———- ——— & agreement that copy- 
right to belong to proprietor.|—-WALTER v. HOWE, 
No. 83, ante. 

219. -|—To entitle the pro- 
prietor of a book or periodical to maintain an 
action for infringement of copyright in respect of 
articles, reports, or other contributions supplied 
to him by persons employed & paid by him for 
that purpose :—Held: he must, under Copyright 
Act, 1842 (c. 45), s. 18, prove that he has actually 
paid for such articles, reports, or other contribu- 
tions.—CoLLINGRIDGE v. Emmorr (1887), 57 L. T. 
864; 47. L. R. 99. 

220. Reports of legal cases—Selected at dis- 
cretion of contributor—-Under agreement for pay- 
ment by sheet—Copyright in proprietor.]—-Pltfs. 
were the proprietors of a weekly paper called ‘‘ The 
Jurist,”” which consisted principally of reports of 
decisions in the various superior cts. of law & 
equity, supplied by barristers employed by pltfs. 
for that purpose under a verbal arrangement to 
the effect that they should furnish reports of 
such cases as they thought desirable for publication 
in ‘‘ The Jurist,’ upon the terms of being paid 
& given price per sheet, the reporters making no 
express reservation of a right to publish the cases 
themselves, & there being no express stipulation 
that the copyright should belong to pltfs., nothing, 
in fact, being said upon the subject. Attached to 
each report was a head-note consisting of a short 
or compendious statement of the decision in each 
case. efts., the publisher & the proprietor of a 
work called ‘‘ The Monthly Digest,’’ a work pub- 
lished at the beginning of each month, & consisting 
of the side or marginal-notes of all the reports 
published during the preceding month, including 
those published in ‘‘ The Jurist,” analytically 
arranged under the appropriate heads or titles, 
copied therein certain of the head-notes of the 
reports in ‘‘ The Jurist,’’ as well as the m 
or side-notes of the other reports; the number of 
head-notes taken from ‘“ The Jurist’? amounting 
to about one-twentieth of the whole of each 
monthly number of the Digest :—Held: (1) pltfs, 
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etc., were set out in a memorandum :— 
Held: the copyright of the publication 
was the pro of the publisher.— 
Cons’ Co. ». BREWSTER (1824), 


ent was TABLE . 
3 Sh. (Ct. of Sess.) 215.—8C00T, 
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had copyright in the reports so furnished to ‘‘ The 
Jurist®’ ; (2) defts. were guilty of piracy.—SwretT 
v, BENNING (1855), 16 C. B. 459; 24 L. J. C. Ps 
175; 25 L. T. O. 8. 180; 1 Jur. N. 8. 548; 8 
W. R. 519; 3 0. L. R. 1448; 189 EB. R. 838. 


An ns :—~ AB (1) © . Cox v. Land & Water 
Co. (1869), L. R. 9 Eq. 324; Lamb ov. Evans, 
1883] 1 Ch. 218; Chilton v. Progress ting & Publish- 
Co., [1895] 2 Ch. 29.  Folld. Lawrence & Bullen 
v. Aflalo, {1904} A. C.17. Refd. Hatton v. Kean (1859), 

2 0; Bradbury v. Hotten 


. J. Oo P. 20: 1872 
L. T 450. Ae to (2) Retd. Bradbury ». Hotton (1872), 
27 iL. T. . Generally, Refd. Shepherd v. Conques 

(1856), 17 ©. B. 427; Walter ». Steinkoptt, [1892] 3 Ch. 

489; Johnson v. Newnes, [1894] 3 Ch. 663. 

221. Right to publish story—Purchased from 
author—Without agreement that copyright to 
belong to proprietor—Copyright in author.]—JoHN- 
SON v. Newnes, Ltp., No. 536, post. 

Employment by joint owners.|—See No. 233, 


post. 
See, also, Nos. 213, 214, ante. 


(d) Musical and Dramatie Works. 

See, now, 1911 Act, s. 5 (1) (b). 

222. Author employed by theatre proprietor— 
To adapt foreign play—Employer suggesting subject 
but taking no other part in work—Employer not 
author.|—-SHEPHERD v. CONQUEST, No. 263, post. 

228. Composer employed by designer of dramatic 
entertainment—To compose music accessory to 
entertainment—On terms that designer had sole 
right of performing composition with entertainment 
—Designer is author & proprietor of whole enter- 
tainment.]—Deft., the manager of a theatre, 
verbally employed pltf. to compose music as part 
of the representation of a dramatic tee adapted 
to the stage by deft. with the aid of scenery, 
dresses, music & other accompaniments, the general 
design of which representation was formed by 
deft., on the terms that, in consideration of reward 
paid by deft. to pltf., the music composed by 
pltf. should become part of such dramatic piece 
as designed for representation by deft., & that 
deft. should have the sole liberty of performing 
such music as part of the dramatic piece :—Held : 
under this contract, as between pltf. & deft. deft. 
had the sole liberty of performihg such music as 
part of the dramatic piece without assignment or 
consent in writing from pltf—Hatrron v. KEAN 
(1859), 7 C. B. N. S. 268; 29 L. J. ©. P. 20; 1 
oe 10; 6 Jur. N.S. 226; 8W.R.7; 141 E.R. 
Annotations :—. . . » 

a RR EL 

Tate v Fullbrook, [1908] 1 K. B. 821. Retd. 

Ba0aT Ps 88s eS 

{1802}, va a ee 

224. No copyright {n composer.]— 
Pitf. was engaged by B. at the J. Theatre as musical 
director, under which engagement he was to 
provide the music incidental to the dramatic 
performances, being either his original com- 
positions or selected from the works of other com- 
posers. 3B. being about to bring out a drama at 
the theatre, pltf. composed the music for it, & it 
was brought out accordingly, the music being 
merely accessory to the drama for the purpose of 
increasing the effect of certain situations. B: 
having discontinued the management of the 
theatre, he was succeeded by deft., to whom he 
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handed over the drama together with the music, 
which deft. subsequently performed without the 
consent of pltf. n an action brought by pltf. 
to recover from deft. the sum of 40s. for each of 
twenty-four performances of the drama with his 
music under the Dramatic Copyright Act, 1833 
(c. 15), & the Copyright Act, 1842 (c. 45) :—Held: 
pitf. had no copyright in the music.—WALLER- 
Peon v. HERBERT (1867), 16 L. T. 453; 15 W. R. 

225. Author employed to write play—Subject 
suggested by employer—Copyright in author.|— 
LEvy v. RuTt4ey, No. 198, ante. 

226. Musical composition for dramatic enter- 
tainment—-By conductor of orchestra—Employed 
by theatre—May be independent work—Copyright 
in author.]—Pltf. was employed by deft., the 
proprietor of a music hall, as the conductor of the 
orchestra, at a weekly salary, & had been in the 
habit of composing the music for ballets performed 
there, receiving payments of varying amounts 
from deft. in respect of such compositions. Pltf. 
composed the music for a Christmas ballet, to be 
performed at deft.’s music hall, but while the 
piece was running he threw up his engagement as 
conductor, & took away the musical score & band- 

arts necessary for the performance of the music. 
t was subsequently arranged orally between pltf. 
& deft. that pltf. should give up the score & band- 
parts to deft. in consideration of a payment of 
£20 by deft. Deft. afterwards continued to 
perform the piece with pltf.’s music, & pltf. brought 
an action to recover penalties in respect, of such 
subsequent performances under the Dramatic 
Copyright Act, 1833 (c. 15), s. 2, & the Copyright 
Act, 1842 (c. 45), ss. 20 & 21. The jury found that 
the music composed for the ballet by pltf. was a 
substantial, independent, musical composition, & 
that pltf. had not sold his rights therein to deft. :— 
Held: (1) an assignment of copyright in a musical 
composition had to be in writing; (2) in the 
absence of any assignment or consent to the 
representation of the composition in writing given 
by pltf. the performances were contrary to the 
right of the author, & the action was maintainable. 
—EATON v. LAKE (1888), 20 Q. B. D. 378; 57 
L. J. Q. B. 227; 591. T. 100; 4T. L. R. 230, C. A. 
anole gy Generally, Refd. Tate ». Fullbrook (1908), 98 


D. Other Cases. 


See, now, 1911 Act, s. 5 (1) (b). 

227. Artistic design—Draftsman employed by 
inventor of design—Inventor unable to draw— 
Copyright in inventor.|—STANNARD v. HARRISON, 
No. 68, ante. 

228. Hymn book—Compiled for the Wesleyan 
Conference—Compilers not authors—Within Copy- 
right Act, 1842 (c. 45), s. 4.]—-Seven persons acting. 
under the direction of the Wesleyan-Conference, 
compiled a hymn book, which was registered in 
their names, but was published in 1831 by & for 
the profit of the Conference. In 1873 the last of 
the seven compilers died, & in the following year 
deft. published a hymn book, which was to 4 great 
extent a copy of that published in 1831. On a bill 
by the exor. of the last survivor to restrain pub- 
lication by defts. :—Held: pltf. had not obtained 
the benefit of the extended term of copyright 
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Sect. 1.—Of copyright: Sub-sect. 2, D.; sub-secis. 8 
& 4. Sect. 2. Part V. Sect. 1: Sub-sect. 1, 
A. (a), (b) & (¢).] 
granted by the above Act as no minute of the con- 
sent of the authors had been entered in the book 
of registry as required by s. 4 of the Act, but the 
copyright ceased on the death of the last survivor 
of the seven compilers.—MARZIALS v. GIBBONS 
(1874), 9 Ch. App. 518; 43 L. J. Ch. 774; 30 
L. T. 666; 22 W. R. 637, L. JJ. 

229. Advertising catalogue—Compilor paid & 
employed by advertiser—Copyright in advertiser.]— 
GRACE v. NEWMAN, No. 77, ante. 

280. Painting by foreign subject—Commissioned 
by British subject—For valuable consideration— 
No copyright in British subject.|—GrissENDORFER 
v. MENDELSSOHN (1896), 13 T. L. R. 91. 

231. Auditor’s report—Made on instructions of 
client—Paid for by client—Copyright in client.)- 
CHANTREY, CHANTREY & Co. v. DEY (1912), 28 
T. L. R, 499. 

See, also, No. 185, ante. 

232. Examination papers—Examiners to London 
University—Not ‘‘ under a contract of service ’’— 
Under 1911 Act, s. 5 (1) (b).]—Universiry oF 

TD. v. UNIVERSITY TUTORIAL 
42, ante. 
See, also, Nos. 80, 185, ante. 
Joint employment.]—See No. 233, posi. 


SuB-sEecr, 3.—Co-OWNERSHIP. 


See, now, 1911 Act, s. 5 (1). 

238. Several proprietors—Of several periodicals 
—Jointly employing contributor—Each proprietor 
has interest in copyright in contributions.|—The 
three several proprietors of three several periodicals 
jointly employed a person to compile for them lists 
of registered bills of sale & deeds of arrangement, 
on the terms that the copyright was to belong to 
the three proprietors. The compiling these lists 
required skill, & involved a good deal of labour & 
expense. The defendant association copied & 
circulated among their own members so much of 
these lists as related to their own neighbourhood, 
which was a very small part of the whole. The 
three proprietors sued to restrain this proceeding : 
—Held: the Copyright Act, 1842 (c. 45), s. 18, 
was not to be construed as confining the copyright 
of a proprietor of a newspaper to articles composed 
on the terms that the copyright should belong to 
& be paid for by him alone, each of the three pro- 
see had an interest in the copyright of the 

ts, & had a right to sue to restrain infringement, 
& deft. association could not escape on the ground 
that it had only copied a small portion of the 
lists.—TRADE AUXILIARY Co. v. MIDDLESBOROUGH 
& District TRADESMEN’S PROTECTION ASSOCN. 
(1889), 40 Ch. D. 425; 58 L. J. Ch. 203; 66 L. T. 
681; 37 W. R. 337; 5 T. L. R. 254, 0. A. 


Annotations :—Cousd. Exchange Telegraph Co. v. Gregory 
Arsh), 73 L. T. 120. Refd. Walter v. Steinkopff, [1892] 
ie 489; Collis v. Cater, Stoffell & Fortt (1898), 78 L. T. 


Partial assignment.j—See Part V., Sect. 1, 
sub-sect. 1, C., post. 


| 
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oe by single co-owner.]—See No. 309, 
post. 


SuB-SECT. 4.—DEVOLUTION ON DEATH. 


234. Vests in personal representatives.|—R. had 
bought, from the exors. of Croke, J., the third 
part of his reports. S. was law patentee, & re- 
printed it without pltf.’s consent. R. brought an 
action of debt, as owner, & S. pleaded the King’s 
grant. Upon which, pltf. demurred :—Held: (1) 
pltf. by purchase from the exors. of the author 
was owner of the copy at common law; (2) deft. 
might print the reports by force of his patent over 
law works.—RopErR v. STREATER (1672), cited in 
Skin. at p. 234; 4 Burr. at p. 2316; 1 Mod. Rep. 
at p. 257; 90 E. R. 107; revsad. on other groun 
(1705), cited in 4 Burr. at p. 2316, H. L. 
Annotations :—As to (1) Consd. Millar v. Taylor (1769), 4 
Burr. 2303 ; Jefferys v. Boosey (1854), 4 H. L. Cas. 819. 
Refd. Yarmouth v. Darrel (1685), 3 Mod. Rep. 75. 


) Consd. Stationere’ Corpn. v. Seymour (1677), 3 


As to 
(2 Keb. 
792. 


Sect. 2.—OF SUBJECT-MATTER WHEN DISTINCT 
FROM COPYRIGHT. 


2385. Blocks for illustrations—Publishing agree- 
ment.]—The joint authors of a book, one of whom 
composed the letterpress, & the other sketched the 
drawings on blocks from which the illustrations 
were engraved, entered into a verbal agreement 
with a firm of publishers, by which the firm were 
to engrave the illustrations & to print & publish 
the book. if the publication resulted in a loss 
the firm were to bear the whole of it; if there was 
a profit, they were to pay half of it to the authors. 
The profits were to be ascertained after deducting 
the cost of the engraving, printing, & publication 
but without allowing any sum to the authors for 
the illustrations & letterpress. The book was 
published & the publication resulted in a profit :— 
Held: (1) the agreement was merely personal to 
the individuals then composing the publisher’s 
firm, & the benefit of it could not, without the 
consent of the authors, be assigned by the pub- 
lisher’s firm to a firm which had succeeded to their 
business, but which contained none of the partners 
of the original firm; (2) on termination of the 
agreement, the blocks on which the author had 
drawn his sketches belonged to the author ; (3) the 
ct. had power under its general jurisdiction to 
order delivery up for destruction of all articles 
created in violation of pltf.’s rights—HoLe v 
BRADBURY (1879), 12 Ch. D. 886; 48 L. J. Ch. 
673; 41 L. T. 250; 28 W. R. 39. 

Annotations :— Aa to (1) Apprvd. Griffith v. Tower Publishing 

Co. & Moncrieff, [1897] 1 Ch. 21. Aa to (2) Consd. Warne 

v Ssebohm (1888), 39 Ch. PD. 73. nerally, Consd. 

Chappell v. Columbia Graphophone Co., (1914) 2 Ch. 745. 

Photographic negative—Whether ownership in 
photographer—Copyright in subject.)—See No. 
210, ante. 

See, also, No. 189, ante. 

Letters—Property in recipient.;—See Nos. 355, 
356, 357, 358, 360, post. 
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Bin (1822), 1 Sh. (Ct. of Seas.) 641.— 
R. 38 All. 
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Part V.—Assignment, "Licence and Royalties. 


Srcr. 1.—ASSIGNMENT. 
Sous-sxcr. 1.—Or CopyriGcnHt. 
A. What operates as Assignment. 
(a) In what Form Valid. 


See, now, 1911 Act, s. 5 (2). 

236. Must be in writing.|—(1) An assignment 
of copyright of a song must be in writing, in order 
to entitle the assignee to maintain an action on the 
case for pirating it. 

(2) A parol agreement between the proprietor 
of the copyright in a work & another person that 
the latter, for a valuable consideration, shall have 
the exclusive publication & sale of it in England 
does not entitle him to maintain any action for 
pirehing the work.—-POWER v WALKER (1814), 3 

.& 8.7; 105 E.R. 514. 

Annotations :—As to (1) Consd. Davidson v. Bohn (1848), 6 
C._B. 456; Jefferys v. Boosoy (1854), 4 H. L. Cas. 819. 
N.F. Cumboriand v. Copeland (1862), 1 H. & C.194. Refd. 
Clementi »v. Walker (1824), 2 B. & C. 861; Barnett v. 
ene (1835), 1 Scott, 621; Leyland v. Stewart (1876), 
oe Hy ed ; Re Casey’s Patents, Stewart v. Casey, [1892] 
237. -]—A. sued, as assignee, for the in- 

fringement of copyright in a song, under the Copy- 

right Act, 1709 (c. 19), s. 1 :—-Held: there must 
have been an assignment of the copyright by an 
instrument in writing, attested by two witnesses, 
to entitle pltf. to maintain an action.—DAVIDSON 

v. BOHN (1848), 6 C. B. 4563; 18 L. J.C. P.14; 12 

L. T. O. S. 127; 12 Jur. 922; 136 EF. R. 1827. 

Annotations :—Consd. Jefferys v. Boosey (1854), 4 H. L. Cas. 
$19. Distd. Cumberland v. Copeland (1862), 1 H. & C. 





ri ——.|—- JEFFERYS v. Boosey, No. 164, 
ante. 

289. ———.|—-The author of a song agreed 
verbally with S. to part with his copyright, & 
subsequently by instrument in writing assigned it 
to L.:—Held: an assignment of a copyright 
under the Copyright Act, 1842 (c. 45), had to be 
in writing, & L. could sustain an action to restrain 
S. from infringing his copyright.—LeyLanp v. 
SteEwaARrrT (1876), 4 Ch. D. 419; sub nom. LAYLAND 
v. Stewart, 46 L. J. Ch. 103; 25 W. R. 225. 

240, ——~.|——-EATON v. LAKB, No. 226, ante. 

241, ——— Writing must be specially pleaded— 
In action for price.]|— Assumpsit for the price of a 
copyright bargained & sold :—Held: a defence 
on the ground that the copyright was not assigned 
in writing would have to be specially pleaded.— 
BARNETT v. GLossoPp (1835), 1 Bing. N. C. 633; 
3 Dowl. 625; 1 Hodg. 94; 1 Scott, 621; 4 
L. J.C. P. 1743 131 KB. R. 1261. 

Annotations :—Refd. Homming ». Tronory (1839), 9 Ad. & El 


926; Fricker v. Thomlinson (1840), 1 Man. & G. i: 
Leaf v. Tuton (1842), 10 M. & W. 393. an. & G. 772; 
1709 19)— 


242. Under Copyright Act, (c. 
Attestation by two witnesses.} — Davipson v. 
Bor, No. 237, ante. 

243. Made after Copyright Act, 1814 (c. 156)— 
Before Copyright Act, 1842 (c. 45)—-No taoadan 
required.|—As assignment of a copyright made 
after the Co yright Act, 1814 (c. 156), & before 
the Copyright Act, 1842 (c. 45), need not be 
attested.—_ CUMBERLAND v. COPELAND (1862), 1 


A. (a). 


ait i. Poplars ; be . Fe fee Coe ane 
create & ect r under Copy ; 
Act, 1875, there should be an n- whether, WL 


ment in writing of such parts of the 
book as the owner of the copyright 


therein is willing to permit his licensee 
to publish—ALLEN v. LYON (1883), 
6 oO. R. 615.—CAN. 


necessary. }—K YL v. 
3 Macq. 61 1.—SCOT. 


H. & 0.194; 31 L. J. Ex. 353; 71. T. 8384; 9 
Jur. N. S. 253; 10 W. R. 581; 158 K. R. 856, 
Ex. Ch. 

ean valid by foreign law.]—See No. 160, 
ante. 

Assignment of copyright in registered design.j— 
See TRADE MARKS, TRADE NamgEs, & DEsIGns. 


(6) When Valid Assignment Presumed. 

See, now, 1911 Act, s. 5 (2). 

244. Statement by author—That copyright 
parted with.!—POWER v. WALKER, No. 236, ante. 

245. Acquiescence in  publication—Six years 
previously—-No proof of assignment.|—(1) Evi- 
dence that pltf., in an action for pirating a musical 
work, acquiesced in deft.’s publication of it six 
years ago does not prove that pltf. has transferred 
his interest in the copyright. 

(2) A receipt given by pltf. for money received 
by him as the price of the copyright will not 
preclude pltf. from maintaining the action.— 
LATOUR v. BLAND (1818), 2 Stark. 382. 


Annotation :—As to (1) Refd. Barnett v. Glossop (1835), 1 
Scott, 621. 


246. Sale of works by author— Subsequent 
resale to another—No evidence as to form of first 
assignment — Valid assignment presumed.]— In- 
junction granted to restrain the performance of a 
comedy the copyright of which had been sold by 
the author to a purchaser who afterwards assigned 
them by writing to pltfs., although it did not appear 
whether the original assignment was in writing.— 
Mornis v. KELLY (1820), 1 Jac. & W. 481; 37 E.R. 
451, L. C. 

247. Evidence of long course of dealing-—— 
Assignment in writing presumed—After death of 
assignor.]|—DENNISON v. ASHDOWN (1897), 13 
T. 1. R. 226. 

248. Statement of account—‘‘ For copyright ’’ 
—Sufficient proof.|—-RoBINSON wv. ILLUSTRATED 
LONDON News (1907), Zimes, April 26. 


(c) Publishing Agreement. 
See, now, 1911 Act, 8. 5 (2). 
249. Delivery of copy for printing—By author 
to printer—No assignment—Only licence to print 
edition.|—An injunction was granted to restrain 


printing Prideaux’s ‘‘Directions to Church- 
Wardens” against a person claiming under the 
printer. 


The bare delivery of the copy by the author to 
be printed does not divest the right of the copy out 
of the author, but is only an authority to the 
printer to print that edition, & the author may 
afterwards grant the right of the copy to another 

erson (ORD MACCLESFIELD, ©.).—KNAPLOCK & 
Noxon v. CURLE (1722), 4 Vin. Abr. 278, pl. 3; 
2 Kq. Cas. Abr. 523; 22 EB. R. 442, lL. C. 

250. Agreement between author & publisher— 
To print & publish—On terms of dividing profits— 
Right of publisher to restrain publication by 
another.]—Deft., the author of a book about to be 
published, agreed with pltf., a bookseller, to 

ublish it. Pltf. was to have a certain portion of 
the profits, besides interest for any sums which he 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (b). 


e. Acquiescence in publication — 
Author allowing publisher to advertiae 
himself as owner—No written assign- 
ment publisher.-—Re CURRY (1848), 
12 I. Eq. R, 382.—IR. - 
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Sect. 1.—Assignment: Sub-sect. 1, A. (c), (d) & (e).] 


might happen to be in advance during the publica- 
tion. Having advanced a considerable sum, he 
refused to go on unless he were paid what was then 
due to him. It was not paid & the work was 
stopped. Afterwards deft. agreed with another 
posi sclles to publish it & pltf. applied for an 
injunction to stop the publication till he should 
be paid what was due to him :—Held: pltf. was 

entitled to have an injunction on such an e- 

ment as well as if he had absolutely purchased the 

copyright.—BRooK v. WENTWORTH (1797), 38 

Anst. 881; 145 E. R. 1069. 

251. -——- ——- ———- No_ assignment.|—-Pub- 
lishers agreed with an author to print, reprint & 
publish a work by him at their own risk, on the 
terms of dividing equally with him any profits that 
there might be after payment of all expenses, & 
that if all the copies should be sold & another 
edition should be required, the author should make 
all necessary alterations & additions, & the pub- 
lishers should print & publish a second & subse- 
quent editions on the same terms. After the 
publication of the first edition the firm of the 

ublishers was changed, & the interest of the old 
in the work was expressed to be assigned to the 

new firm. The author prepared & the new firm 
published a second edition without any new agree- 
ment being entered into. Afterwards, a partner 
in the new firm, the only remaining member of the 
old firm, became bkpt., & his assignees, with the 
solvent partner, sold & assigned to other law 
publishers all.the interest of the firm in the work & 
all the unsold copies :—Held: the purchasers had 
no share in the copyright of the work, & were not 
entitled to an injunction to restrain the publication 
of a third edition by another publisher with the 
author’s concurrence, the agreement being held to 
be of & personal nature on both sides, & the benefit 
of it not assignable by either party without the 

other’s consent.—-STEVENS v. BENNING (1855), 6 

De G. M. & G. 223; 3 Eq. Rep. 457; 24 L. J. Ch. 

153; 24L. T. O.S. 205; 1 Jur. N. 8.74; 3 W.R. 

149; 43 E. R. 1218, lL. JJ. 

Annotations :—Distd. Reade v. cere f (1858), 4 K. & J. 656. 
Folld. Hole v. Bradbury (1879), 12 Ch. D. 886, d. 
Griffith ». Tower Publishing Oo. & Moncrieff, (1897] 1 Ch. 
21. Folld. Re Jude’s Musical Compositions, [1906] 2 Ch. 
595. Refd. London on 9 & Publis Alliance v. 
Cox, go)? Ch. 291; Macdonald +, i he [1921] 1 Ch. 
631. Moentd. Rosa v. Scovell (1889), 5 T. L. R. 207. 
252. Only licence to print.) 

—An agreement between an author & publisher 

was to the effect that the latter should publish at 

his own expense & risk a work of the former, &, 
after deducting from the produce of the sale the 
expenses, including a commission of 10 per cent. 
on gross amount of sale, the profits remaining of 
every edition that should be published of the work 
should be divided equally between the author & 
the publisher :—Held: this was not an irrevocable 
licence, but only a licence to publish, not a parting 
with the copyright by the author to the publisher 

& a joint adventure which the author might put an 

end to at any time after the publication of the first 

or any subsequent edition.—READE v. BENTLEY 

(1858), 4 K. & J. 656; 27 L. J. Ch. 254; 30 

L. T. O. S. 269; 4 Jur. N. S. 82; 6 W. R. 240; 

70 BE. R. 278. 

Annotation :—Retd. Abrahams v. Reiach, [1922] 1K. B. 477. 
258. -]—Pltf. agreed to act 

as reader & literary adviser to deft., who was a 

publisher. Subsequently pltf. wrote a book which 

was to be published by deft., it being agreed that 
the profits should be shared equally between them. 

Several editions of the book were published, & 

subsequently deft. became bkpt.:—Held: the 
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COPYRIGHT AND LITERARY PROPERTY. 


agreement as to sharing profits did not vest the 
copyright in the book in deft., & the contract was a 
ersonal one, & therefore deft.’s trustee in bkptcy. 
__. not the right of reprinting & publishing the 
book.—-Lucas v. MONCRIEFF (1905), 21 T. L. R. 683. 
254, ——— No assignment——Only licence to 
print.]—J., the author of, & proprietor of the copy- 
right in, certain musical compositions, published 
in a series under the title of ‘‘ Music & the Higher 
Life,”” entered into an agreement with N., the 
managing director of a publishing co. whereby, in 
consideration of J. giving to N. the sole & exclusive 
right of printing & publishing the series of 
‘““Music & the Higher Life,’’ & issuing the same 
in volume form, N. & J. jointly agreed that the 
cost of printing & issuing the volume should be 
borne by N., WN! chanta naw ta T RA an avawr anne; 
sold, N. should supply J. with such copies as he 
might require at ls. 6d. per copy, any copies 
supplied to J. not to be liable to the royalty of 6d. 
N. subsequently assigned his rights under the 
agreement to the publishing co. That co. after- 
wards published two other series of musical com- 
positions by J., & also a work entitled ‘‘ Music & 
the Higher Life (abridged edition),’’ which con- 
tained 36 numbers from the original series :— 
Held: the agreement only passed the sole & 
exclusive right of printing & publishing the series 
called ‘‘ Music & the Higher Life ’ in a particular 
form, namely, volume form, & did not amount to 
an assignment of the copyright in the compositions 
forming that series.—He JuUDE’s Musican Com- 
POSITIONS, [1907] 1 Ch. 651; 76 L. J. Ch. 542; 
96 L. T. 766; sub nom. JUDE v. REID BROTHERS, 

Lrp., 23 T. L. R. 461; 51 Sol. Jo. 426, ©. A. 
Whether assignable.|—-See PrRuss & 





PRINTING. 

255. ——— Option to print & publish future 
works—Equitable ownership of interest in copy- 
right.|—-Pltfs. entered into a written agreement 
with deft., E., an authoress, for the publication of a 
novel already written by her, & by the same e- 
ment secured an option to publish her next three 
books upon certain royalty terms therein con- 
tained. The agreement provided that if they 
exercised their option in the case of any of her next 
three books pltfs. were, during the legal term of the 
copyright, to have the exclusive right of producing 
& publishing the book within a defined area 
together with the entire control of the publication 
& terms of sale of the book, & also the right of 
suing in respect of infringement of copyright. 
The agreement also provided that E. was not, 
without the consent: of the pltfs., to publish, or 
allow to be published, any abridgment, translation 
or dramatised version of the book, & that on the 
determination of the agreement in certain events 
therein specified the — to print & publish the 
book was to revert to E. who was then to be the 
p prietor thereof. In breach of this agreement 

{. agreed with defts. C. & Co., a rival firm of 
publishers, who had notice of pltfs.’ agreement, 
to print & publish her next novel. In an action 
by pltfs. to restrain both defts. from publishing 
the novel until it had been first submitted to pltfs. 
for their acceptance :—Held: (1) by virtue of their 
agreement & 1911 Act, s. 1, pltfs. would, upon 
exercising their option in respect of any of the 
specified books, thereby become equitable owners 
of a part of, or of an interest in, the copyright 
thereof ; (2) until they exercised their option 
pltfs. had an option to become entitled to an 
interest in such copyright, which option they were 
entdtled to protect by injunction against E. & also 
against C. & Co. who had notice of the pltfs,’ 
agreement.—MAOCDONALD v. Eyixs, [1921] i Ch, 
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631 ; 00 L. J. Ch. 248 3 124 L. T, 625 H 37 T. TL. R. 
187; 65 Sol. Jo. 275. : ites 
Annotations :—Aa to (1) Retd. Perfo Right Soc. v. London 
Theatre of Varieties. (1923] 2 K. B. 433. 48 to (2) Conad. 
Boc. v. London Theatre of Varieties, 
{1922} 2K. B. 433. 
Agreement between author & bookseller—For 
sale of limited edition.|—See No. 256, post. 


See, also, No. 235, ante, No. 311, post. 
See, further, PRESS & PRINTING. 


(d) Equitable Assiqnment. 


See, now, 1911 Act, s. 5 (2). 

256. Agreement for sale—Limited edition— 
Equitable assignment.]—By an ement between 
an author & a bookseller, after reciting that the 
author had prepared a new edition of one of his 
works, & that the bookseller was desirous of pur- 
chasing it, it was agreed that H., printers, should 
print 2,500 copies of the work, in type & page 
corresponding with another of the author’s works, 
at the sole cost of the bookseller, & that the latter 
should pay to the former for the edition a certain 
sum by instalments, the first to be paid as soon as 
the edition was ready for publication, etc. The 
work to be divided into three volumes, & to be 
sold to the public at £3. 

Held: (1) the bookseller was not merely a pur- 
chaser of 2,500 copies of the work, but was, in 
equity, an assign of the copyright of it, to the 
extent that he was to be the sole publisher of it, 
until the whole edition, consisting of 2,500 copies, 
should be sold; (2) a bill by the bookseller to 
restrain a piracy of the work was not demurrable. 

Upon the question of whether there has been a 
precy, it is not a question of one small passage 

ere & another there, but when such a point is 
raised as to the quantity of the matter copied, I 
have always understood that the ct., at the time 
of trial, is to look at the two works & satisfy itself, 
as well as it can, whether there has heen such an 
abstraction as forms a fair subject of complaint 
(SHADWELL, V.-C.).—SWEET 7. OCaTEeR (1841), 11 
Sim. 572; 5 Jur. 68; 59 E. R. 904, 


Annotations :—As to (1) Consd, Sims v. Marryat (1851), 17 
Q. B. 281; Reado v. Bentley (1858), 4 K. & J. 656. ‘d. 
Stevens v. ene (1854), 1 K. & J. 168; Reade v. 
rersney ( eae 3K. & J. 271; Macdonald v. Kyles, [1921] 


257. ——— In writing not under seal—Invalid 
against subsequent regular assignee.|—LEADEK v. 
PURDAY, No. 190, ante. 

‘. In writing—Unattested—Equitable 
assignment.|—Deft., exor. of a deceased author M., 
wrote to pltfs., a publisher, referring to a previous 
offer from pltf. to deft. to give £50 for the copy- 
right of one of M.’s works called V., which dott. 
sald he had accepted. Pltf. paid deft. £50, & had 
from him a receipt in these terms, ‘‘ Received 
from S. £50 for permission to publish M.’s work, 
V., so long as the copyright may endure. The 
right to be exclusively S.’s own for ten years from 
this date.” M. in his lifetime had agreéd with B., 
another publisher, to sell him the copyright of V. 
No transfer had been executed; & the agreement 
between M. & B., which was in writing, was un- 
attested. This was unknown to deft. & to npltf. 
B. opposed the publishing of the work by pltf., 
who then brought an action against deft. on a 
warranty of title in the copyright :—Held: B., 
had an equitable title to the copyright.—Sims v. 





f. Statement on title-page of work 
—As to whom printed for.+-—HopGes 
vw. Wise (1840), 2 I. Eq. R. 
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19] 


“Marryat (1851), 17 Q. B. 281; 117 E. R. 1287; 


nom. SIMMS v. MARRYAT, 20 L. J. Q. B. 454. 
nnotation 5— Menta. Eichholz v. Bannister (1864), 17 


259. —— By parol—lInvalid against subsequent 
assignee in writing.|—LmyYLAND v. STEWART, 
No. 239, ante. 

260. ——— Of unwritten work—Equitable assign- 
ment—Of work when written.|—Pitfs., a firm of 
Palas as pei with an author to pay him £200 

or the complete copyright of a story to be written 

on the lines of a synopsis already approved by 
them, containing not less than 80,000 words, copy 
to be delivered within six months. The story was 
completed & a type-written copy delivered to 
plitfs. within the spear time. Pending a dispute 
about an alleged deficiency in the number of 
words, pltfs. withheld payment of part of the 
£200, & in the interval the author sold the volume 
rights in the story to deft., a purchaser for valuc 
without notice. Pltfs. published the story in 
volume form. They now sought to restrain deft. 
from publishing the story :— 

Held: the agreement constituted a good 
equitable assignment of the complete copyright 
in the story, when written, to pitts., who thereby 
became assigns of the author within the definition 
contained in the Copyright Act, 1842 (c. 45), s. 2, 
& pltfs. were entitled to an injunction, notwith- 
standing that the case was also a case of employ- 


| ment falling under s. 18 of the Act, under which 


pitfs. could not have succeeded, inasmuch as the 

story had not as yet been paid for in full by them 

as required by that sect.—Warp, Lock & Co., Lp. 

v. Lona, (1906] 2 Ch. 650; 75 L. J. Ch. 782; 95 

L. Ae 345 3 22 Tt. Ti R. 798. 

Annotations :—Consd. Macdonald v, Eyles, [1921] 1 Ch. 631; 
Performi Right Soc. v. London Theatre of Varieties 
{1922) 2K. B. 433. 


261. Agreement to write play for producer— 
On terms of payment to author—And royalties 
whenever production played—No equitable assign- 
ment to producer.]|—TatTE v. THomas, No. 193, 
ante, 

By employment of author.|— See No. 77, ante. 

See, also, No. 255, ante. 

Right of action of equitable assignees.|—-Sce No. 
6414, post. 


(e) Other Cases. 


See, now, 1911 Act, s. 5 (2). 

262. Parol consent—To publication—No assign- 
ment.]—An author published his work in a foreign 
country in 1814, & afterward agreed to sell to A. 
the exclusive right of printing the work in this 
country, but no agreement or consent in writing 
was then entered into. A. published the work in 
Sept. 1814, in England. In 1818, B. published the 
same in England. In 1822, the author, by an 
agreement in writing, assigned to A. the exclusive 
right of printing the work in England :—Held (1) 
A. had not, by the 1 consent given by the 
author in 1814, acquired the exclusive right of 

ublishing the work in England; (2) it could not 
be deemed s publication by the author, not being 
made on his account or for his benefit; (3) the 
publication by B. in 1818, was a lawful publication ; 
(4) the author could not afterwards, in_ 1822, by 
making a valid assignment to A., enable him to 
maintain an action against B. for selling a copy of 
the same work after such assignment was executed. 
—CLEMENTI v. WALKER ,(1824), 2 B. & C. 861; 4 


hi-—Effectual assignment. . 
of pt _ writ: for the price of 
t yright operates as an © 
8 Maca. 611.—SCOT. F 
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Sect. 1,—Assignment: B. 


Sub-sect. 1, A. (e), 


Dow. & Ry. K. B. 598; 2L. J. O. 8S, K. B. 176; 


107 E. R. 601. 
Annotations :—As to (1) . Cocks v. Purday Mate) 5 
(1854), 4 H. Lu. . B16. 


C. B. 860; Jefferys a Boose 

Refd. Chappell v. Purday (1841), 4 Y. & C. Ex, 485 ; Boose 

v. Purday (1849), 4 Exch. 145; Reid v. Maxwell (1886), 

T. L. R. 790. ds to (2) Consd. Chappell v. Purday (1845) 

ii M. & W. 303, Generally, Retd. Page v. Townsend 

(1832), 5 Sim. 395. 

263. Parol agreement—For sole right of repre- 
sentation—No assignment.|—The proprietors of a 
theatre employed an author to adapt for them a 
foreign dramatic piece to the English stage, paying 
him a weekly salary & travelling expenses. They 
merely suggested the subject, & had no share in 
the design or execution of the work. There was 
no contract in writing, nor any assignment of the 
copyright, but a mere verbal understanding that 
pltfs. were to have the sole right of representing 
the piece in London :—Held: (1) pitfs. were not 
assignees of the copyright, nor had they such a 
right or interest therein as to entitle them to main- 
tain an action for penalties under the Dramatic 
Copyright Act, 1833 (c. 15), s.2; (2) the employer 
was not the author of the work within the Dramatic 
Copyright Act, 1833 (c. 15), but the person em- 
ployed to make such adaptation acquired for 

imself, as author of the adaptation, & so far as 
that adaptation gave any new character to the 
work, the statutory right of representing it.— 
SHEPHERD v. ConqusrsT (1856), 17 C. B. 4273; 25 
I. J.C. P. 127; 27 L. T. O. 8S. 105; 2 Jur. N.S. 
236; 4 W. R. 283; 138 KH. R. 1140. 


Annotations :~~As to (1) Apld. Eaton v. Lake (1888), 20 
Q. B. D. 378. As to (2) Consd. Levy v. Rutley (1871), 
L. R.6C. P. 523; Nottage v. Jackson (1883), 52 L. J. Q. B. 
760. Apld. Eaton v. Lake (1888), 20 Q. B. D. 378. fd. 
Aflalo v. Lawrence & Bullen, [1903] 1 Ch. 318. Generally, 
Refd. Hatton v. Kean (1859), 7 C. B. N.S. 268. 


264. Receipt for payment—Of price of copyright 
—No assignment.|—LATOUR v. BLAND, No. 245, 


ante 


265. ——— On account—For interest of author— 
No assignment.|—-LEVY v. RuTLEY, No. 198, anfe. 
266. ——— For five designs including all copy- 


rights—‘‘Subjects: four golfing subjects ’’— 
Assignment of copyright in golfing picture— 
Identified by parol evidence.|—Savory (E. W.), 
Lrp. v. WorLp oF GoLF, Lrp., No. 16, ante. 

267. Registration of copyright—-By owner of 
sole right to reproduce—With assent of author— 
Assignment.|—H. agreed with T. to edit a transla- 
tion of a foreign work, & compose a biographical 
sketch of the author, & give notes, etc. of his own. 
It was intended that T. should have the sole right 
of multiplying copies of the work, & the work was 
published before the passing of the Copyright Act, 
1842 (c.45). There was no assignment of the copy- 
right from H. to T. After T.’s death, his widow, 
with H.’s knowledge & assent, registered the copy- 
right in her own name under the Copyright Act, 
1842 (c. 45) :-— 

Held: the copyright was in T.’s widow & not 
ala v. TEMPLEMAN (1866), 13 L. T. 

268. Agreement to let assignee have drama— 
In discharge of debt—Assignment.|—A. agreed 
with B. to let B. have a particular drama in dis- 
charge of £10 owing by A. to B.:—Held: this 
was a complete assignment to B. of A.’s whole 
property in the drama. , 

Semble: there is no provision as to the mode in 
which an assignment of the right to represent a 
drama must be made, & the assignment need not 
be in writing.—Lacy v. TOOLE (1867), 15 L. T. 
612, N. P. 
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269. Sale of sole right to reproduce picture— 
In chromo-—-For two years—No assignment—Only 
licence.|—-The assignees of the copyright in a 
picture sold to pitf. the sole right to reproduce it in 
chromo for two years. While this agreement was 
in force deft. published the same subject by 
chromo-lithography, independently, not directly 
copying pltf.’s chromo-lithograph :—Held: (1) 
the copyright in the origi icture had been 
violated by the production of deft.’s chromo- 
lithograph, which was not simply an imitation of 
plitf.’s chromo-lithograph; (2) pltf. was not an 
assignee of the copyright within the meaning of 
Copyright Act, 1842 (c. 12), but a licensee to 
reproduce an imitation of the picture.—Tuck v. 
CANTON (1882), 51 L. J. Q. B. 363. 


Annotation :—Generally, Mentd. Liverpool Gencral Brokers’ 
Assocn, v. Commercial Press Telegram Bureaux, {1897] 


2 Q. B. 1. 

270. |—K. & Co., art colour printers, who 
were owners of a picture called ‘‘ The Bride,” & 
the copyright in it, entered into an agreement with 
the A. Co., the terms of which were embodied in a 
letter of Apr. 19, 1890, from K. & Co., ‘ For 
55,000 copies of ‘The Bride,’ price £13 9s. per 
1000 copies, which price includes sole & entire 
copyright nett ”’:—Held: the title to the copyright 
passed immediately by the letter of Apr. 19, 1890.— 
LONDON PRINTING & PUBLISHING ALLIANCE, Lp. 
v. Cox, [1891] 3 Ch. 291; 60 L. J. Ch. 707; 65 
L. T. 60; 7 T. I. BR. 738, C. A. 

Annotations :—Oonsd. Potty v. Taylor, [1897] 1 Ch. 465; 
British Actors Film Co. v. Glover, [1918] 1 K. B. 299. 
Refd. Neilson v. Horniman (1909), 26 T. L. R. 188. 

271. Trade label—Conduct amounting to assign- 
ment.|—LeviI v. CHAMPION & Co., Lip. (1887), 8 
T. L. R. 286. 

272. Sale of blocks—For reproducing designs— 
No written agreement as to use—No assignment— 
Only personal licence to use.|—Pltfs., owners of the 
copyright in books containing illustrations drawn 
by themselves, supplied copies of the drawings to 
persons for advertising purposes, the copies being 
generally printed by themselves & supplied to 
the customers on advertising sheets. Occasionally, 
for a money consideration, they supplied blocks of 
the drawings, so that the customers might print 
the designs with other matter not printed by pltfs. 
For this purpose they sold blocks to L., but there 
was no written agreement with or licence to L. as 
to the use of the blocks. Defts., with permission 
of 1.., used the blocks to print drawings which they 
published :—Held: the licence did not constitute 
an assignment of copyright, but was a mere 
authority to L. personally to print therefrom for 
his own advertisements or trade; L. could not 
authorise defts. to print illustrations from the 
blocks, & pltfs. were entitled to an injunction 
restraining defts. from using the blocks.—Coorrr 
v. STEPHENS, [1895] 1 Ch. 567; 72 L. T. 390; 48 
W. R. 444; 11 T. L. R. 283; 13 R. 444; sub nom. 
Re CooPer, COOPER v. STEPHENS, 64 L. J. Ch. 403. 
sa ee :—Consd. & Apprvd. Marshall v. Bull (1901), 85 





See, also, No. 47, ante. 

278. Sale of ‘‘ wood engraving copyright ’’— 
Of picture—No assignment—Only licence to en- 
grave.|—Pltf. was owner of the copyright in a 
picture & sold to G. the “ wood engraving copy- 
right.’” He subsequently sent to the art editor 
of the I. magazine, owned by defts., a photograph 
of the picture with the following words written 
on it: ‘ With the artist’s compliments to the art 
editor of the I.’ Defts. published in the I. a 
‘* process”’ reproduction of the photograph, & 
subsequently G. published a ‘“‘ w block ”’ of the 
picture :—Held: (1) whether or not copyright was 
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severable, the purported assignment to G. amounted 
to a licence to engrave & not an assignment of the 
copyright, which remained in pltf.; (2) the 
sending of the photograph did not amount to an 
invitation to reproduce it without remuneration 
& pitf. was entitled to damages.—SmiTH v. NEw 
PUBLISHING Co., Lrp. (1897), 41 Sol. Jo. 867. 

274. Assignment qualified by undertaking— 
That assignee should not reproduce—Without 
consent of assignor—No valid assignment.]— 
LANDEKER & BROWN v. WoLFF & Co., Lip. (1907), 
52 Sol. Jo. 45. 

275. Assignment to unincorporated company— 
Adopted after incorporation.|—MirLaR & LANG, 
Lrp. v. PoLAK, No. 106, ante. 


B. Effect of Assignment. 
-(a) Rights of Assignor. 

See, now, 1911 Act, s. 5 (2), 

276. Surplus stock—Printed before assignment 
~——Assignor may sell.]—-In the absence of special 
contract to the contrary, the assignor of a copy- 
right is entitled, after the assignment, to continue 
selling copies of the work printed by him before 
the assignment & remaining in his possession.— 
TAYIOR v. PILitow (1869), L. R. 7 Eq. 418. 

277. Assignment to publisher—In consideration 


of royalties on sales by assignee—No right to | then filed a bill against E., for an injunction & an 


royalties on sales by third  parties.] — Pitf. 
assigned his copyright in certain songs to deft. co., 
in consideration of a royalty to be paid on every 
copy sold by the co. The songs were published in 
the Weekly Dispatch with the knowledge & approval 
of deft. co., & pltf. sought to recover royalties in 
respect of the publication & sales of the songs by 
the proprietors of the newspaper :—Held: (1) the 
assignment of copyright was unconditional, except 
as to payment of royalties on sales by deft. co., 
which was under no obligation to publish the 
songs; (2) pltf. was not entitled to royalties on 
sales made by third partics, who were not agents 
of deft. co.—NICHOLLS v. AMALGAMATED PRESS 
(1907), cited in Halsbury’s Laws of England, 
Vol. VITI., 159, n. 

278. Subsequent assignment by 
receiver for debenture holders—Assignor not 
entitled to royalties from new assignee.|] — The 
author of a book assigned by deed to a co. the 
exclusive right of publishing it so that upon 
publication the co. should be the sole owners of the 
copyright therein. The co. undertook to publish 
the book forthwith at their own risk & expense. In 
addition to an allotment of shares to the author the 
co. covenanted to pay him a royalty on the price 
of copies disposed of, to sell at prices agreed upon 
by the parties, to assign only to successors in 
business, &, subject to the terms of the decd so far 
as applicable, to keep & furnish accounts of sales, 
& to allow the author to inspect the books of the 
co. relating to the publication & sale of the work. 
The co. & a receiver appointed by debenture 
holders subsequently, with the assent of the 
ordinary creditors, sold to a purchaser, who was a 
successor in business of the co., the copyright in 
the book so far only as the vendors had any right 
to sell & subject to all equitable or other claims 
thereon. In an action by the author against the 

urchaser for an account & pyro of royalties :-— 
Feld : the original deed of assignment showed no 
intention to impose a charge or reserve a vendor’s 
lien upon the copyright for the royalties, & the 
urchaser, not being a party to that deed, was not 
ound to account for or pay royalties to the 
author.— BARKER v. STICKNEY, [1919] 1 K. B. 
121; 88L. J. K. B. 315; 120 L. T. 172, ©, A. 
Annotation :—Distd. Macdonald v. Eyles, [1921] 1 Ch. 631. 
J.—VOL XIII. 








193 


279. —— Assignee not compelled to 
publish.|—-NiIcHOLLs v. AMALGAMATED Press, No. 
277, ante. 

Bankruptcy of assignee.|]— See BAnK- 
RupTCY & INSOLVENCY, Vol. IV., p. 256, No. 2336. 








(b) Rights of Assignee. 


See, now, 1911 Act, s. 5 (2). 

280. Valid assignment — Confirming invalid 
parol consent to publication—Assignee may not 
restrain third party—From continuing lawful 
publication.|——-CLEMENTI v. WALKER, No. 262, ante. 

281. When importation of copies 
permitted for over six years—Whether assignee 
may exclude others from publication.;—In 1830, 
A., a foreigner, assigned the entire copyright of a 
musical work to B., a foreigner. A. & B., by 
neti assigned to C. the copyright for Great 

ritain & Ireland. In the same year C., by parol, 
assigned the work to D., who published the work in 
Hugland. In 1834, K., denying the exclusive right 
of L., & being about to publish the same work, 
was induced by D. to desist upon certain terms. 
On the death of D., his extrix. refused to continue 
the agreement with E., who then published the 
work on his own account. In 1836 the extrix. 
obtained a legal assignment from A., B. & C., & 


ees 





account. On a motion to dissolve an ex p. in- 
junction obtained, the answer of deft. was read, 
alleging, that from 1830 to 1836 the trade had 
freely imported the work in score from Paris, & 
that, varinns parts had also been published here, 
without molestation by D., or his representatives, 
till the legal title was obtained by pltf. :—Held: 
the injunction would be dissolved, & an action at 
law directed as to this point, whether a party who 
had a parol assignment of a work, but no legal 
title, & had permitted importation by the trade for 
six years, could, by obtaining the legal title after- 
wards, acquire the right of excluding others from 
the privilege of publication, the deft. to keep an 
account in the meantime. 

Semble: a legal title in pltf. is not absolutely 
necessary for an injunction..-CHAPPELL v. PURDAY 
(1841), 4 Y. & C. Ex. 485; 10 L. J. Ex. Eq. 50; 
160 BE. R. 1098; subsequent proceedings (1843), 12 
M. & W. 303; (1845), 14 M. & W. 303. 

Br peiaadd :—Refd. Jefferys v. Boosey (1854), 4 H. L. Cas. 


282. To publish with alterations—In absence 
of special contract.|—Pltf. had contracted to 
correct & complete from materials to be furnished, 
by deft. a book which deft. expressed his intention 
to write, & agreed also to supply the legal informa- 
tion connected with the subject, for which the 

1t£. was to be paid a certain remuneration, accord- 
ing to the number of pages the work might con- 
tain :—Held: an injunction would be refused to 
restrain deft. from printing, publishing or selling 
the legal part of the work, which pltf. had con- 
tributed, with any material alteration or omission, 
& to restrain deft. from printing, publishing or 
selling the work until he had Peon pltf. the sum 
agreed upon for his assistance & contribution ; for 
such payment might be enforced at law, & the 
title to it was not a ground for the interposition of a 
ct. of equity. ; 

Semble: unless there be a special contract, 
either express or implied, reserving to the author a 
qualified copyright, the purchaser of a manuscript 
is at liberty to alter & deal with it as he t 

roper.—Cox v. Cox (1853), 11 Hare, 118; 1 

q-. Rep. 94; 22 L. T. O. S. 63; 1 W. R. 345; 68 
EB. R. 1211. 

Oo 
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Sect. 1.—Assignment: Sub-sect. 1, B. (b) & (c), C.3 
sub-sect. 2, A. & B.] 


author, to restrain deft., a publisher, from publish- 
ing or selling a certain book otherwise than in the 
form in which it was prepared by the author, or 
from representing that pltf. was the author of the 
book published by deft. The book was originally 

ublished in its complete form in 1886. In 1892 

he publisher issued an edition of the book, 
omitting the preface, table of contents, introduc- 
tion, bibliographical] notice, & index. The ground 
of the motion was that the publication of the book 
in a mutilated form caused an injury to the pltf.’s 
reputation as an author:—Held: (1) piltf.’s 
remedy in law was libel; (2) with the exception 
of a case of trade libel, the ct. would not grant an 
injunction to restrain a libel before the case had 
been submitted to a jury.—LEE v. GIBBINGS 
are 67 L. T. 263; 8 T. L. R. 778; 36 Sol. Jo. 


Annotation s—~As fo (1) Refd. Monson v. Tussaud, Monson v. 
Tussaud (1894), 63 L. J. Q. B. 464. 


See, also, LiBpEL & SLANDER. 


284. Assignee for limited period—May sell 
stock printed during period—After termination of 
period.|—An author contracted with a printer & 

ublisher for the copyright & sole right of sale for 
our years, from Mar. 15, 1854, of a book written 
te the author. The publisher Paiies three 
editions of the work previously to the expiration 
of the four years in Mar. 1858, but had printed 
none since :—Held: an injunction would not lie 
to restrain the publisher from selling his unsold 

stock of copies.—HowIrTt v. HALL (1862), 6 L. T. 

348; 26 J. P. 372; 10 W. R. 381. 

285. Performing rights—Assignment of copy- 
right by author—Before Dramatic Copyright Act, 
1833 (c. 15)—-Passes sole right of representation.]— 
A person to whom the copyright of a dramatic 
piece has been assigned previously to & within ten 
years of, the passing of the above Act is an 
assignee within s. 1 of the Act, which gives to the 
author’s assignee, in the case of a dramatic work 
published within ten years, the sole wee of 
representing it..-CUMBERLAND v. PLANCHE (1834), 
1 Ad. & El. 580; 1 Nev. & M. K. B. 537; 8 
L. J. K. B. 194; 110 E. R. 1329. 

Annotations :—Consd. Lacy v. Rhys (1864), 4 B. & 8. 873. 
Dbtd. Ez p. Hutchins (1879), 4 Q. B. D. 483. Consd. 
Chappell v. Boosey (1882),21 Ch. D 232. Refd. Barnett v. 
Glossop (1835), 1 Scott, 621. 

286. ——— On assignment of book containing 
dramatic piece—Assignee not entitled.|—Marsu 
v. CONQUEST, No. 531, post. 

287. —— On assignment of musical composi- 
tion—With all property & benefit Assignee 
entitled.]|—Within ten years before the passing of 
the Copyright Act, 1842 (c. 45), C. set to music 
two songs, & in 1843, after the passing of that 
Act, he by deed assigned to D. & M. his copyright 
in the two musical compositions, together with all 
property & benefit therein. In 1878 C. purported 
to assign to A. the sole liberty of performing or 
singing, or causing or permitting to be performed 
or sung, the musical compositions :—Held: A. 
was not entitled to the liberty of performing the 
musical compositions, for C., by the deed made in 
1848, had granted the sole liberty of performing 
the musical compositions to D. & M., & therefore 
could not in 1878 grant it to A.— Ez p. HuTcHINs 
(1879), 4 Q. B. D. 483; sub nom. Re THE Sonas 
“* KATHLEEN MAVOURNEEN”’ & “‘ DeRMOT ASTORE,”’ 
Ex P HvurcuHins & Rommr, 48 L. J. Q. B. 505; 41 
L. T. 144; subnom. Re Two Musica CoMPosiITIONS 
ENTITLED ‘‘ KATHLEEN MAVOURNEEN ” & “ DERMOT 


CopyRicnT AND LiTERARY PROPERTY. 


ASTORE,’”’ Fz p. Huroutmns & Romer, 27 W. R. 857, 


288. Assignment of published & unpublished 
works—Subject to life interest of assignor—Works 
subsequently published by assignor pass.]|—The 
owner of the copyright of printed & manuscript 
books & certain copies thereof on hand by deed 
assigned his rights, subject to a life interest to 
himself to print & publish the books & any new 
editions thereof, to trustees upon trust to permit 
his son to manage the printing & publishing of the 
books & to have & enjoy all the profit thereof :— 
Held: books published in the lifetime of the 
assignor after the date of the deed were subject to 
the trusts of the deed.— RIPPON v. NorTON (1839), 
2 Beav. 63; 48 E. R. 1102. 

An: :—Mentd. Duncan v. Campbell (1842), 12 Sim. 
616; Wallace v. Anderson (1853), 16 Beav. 533; Re 
Coleman, Henry v. Strong (1888), 39 Ch. D. 443. 

289. Assignment of copyright in oil painting— 
For purpose of producing engraving of one size— 
Assignee entitled only to copyright of engraving.|— 
The owner of a copyright of a painting assigned the 
copyright for the purpose of producing an en- 
graving of one size. Deft., not having seen the 
painting or engraving, printed & published a 
chromo-lithograph very similar in design to the 
oil painting & engraving, but the main design of 
which he took from a photograph, as to which 
there was no extrinsic evidence of the origin of its 
design or whether it was an imitation of the oil 
painting or engraving :—Held: (1) the right of 
proce copies of the painting in other ways, or 

y engravings of other sizes, remained in the 
original owner of the copyright of the painting, & 
could be assigned by him to any other person ; 

(2) if the assignee of the right of copying a painting 

in a particular way alleged that some other publica- 

tion was an infringement of his copyright, the 
onus was on him to show that that publication had 
been taken from his copy & not from the original 
painting ; (3) even if it had been proved that the 
idea or design of the photograph had been taken 
from the oil painting the copyright of such photo- 
graph was no infringement of the copyright in the 
engraving, & an action by the owner of the copy- 
right in the engraving to restrain the publication 
of the lithograph would fail—Lvucas v. CooKE 
(1880), 138 Ch. D. 872; 42 L. T. 180; 28 W. R. 


@ e 


Annotations :—As to (1) Consd. Fishburn v. Hollingshead 
tutta 04 L. T. 647; Re Jade’s Musical Compositions 
1907), 76 L. J. Ch. 642. 


290. Musical composition—Under assignment 
before 1911 Act—Assignee not entitled to rights 
under 1911 Act—To restrain manufacturer of 
records.|—CHAPPELL & Co., Lrp. v, COLUMBIA 
GRAPHOPHONE Co., No. 485, post. 

Right to sue for infringement.|— See No. 88, 
ante; Nos. 531, 644, post. 

Assignment by foreign author.]—Sce Nos. 160, 
173, ante. 


(c) Assignment coupled with Covenant. 

See, now, 1911 Act, s. 5 (2). 

291. Covenant by assignor not to prejudice sale 
-—-Rival work published—By assignor & third 
party—Assignee may restrain third party.|— 
(1) Copyright may be either in respect of the 
matter or the arrangement, but no property can 
be acquired in an article copied from a prior work. 

(2) If A. sells a work to B., & covenants not to 
do anything which may be dotrimental to the sale 
or circulation of that work, & if afterwards A. & a 
partner publish a rival work on the same subject, 
the partner will be restrained as well as A. 

(3) If A., having entered into such a covenant 


Part V.—ASSIGNMENT, LICENCE AND ROYALTIES. 


with B. sells the materials of a rival work to C., 
who concludes his ent, & pays his money 
without any notice of the covenant, an injunctian 
on the ground of that covenant cannot be main- 
tained against O. : 

(4) If an injunction has been granted against a 
work, which is proposed to be published in suc- 
cessive numbers on the ground of piracy in the 
published numbers, the injunction will not be 
modified so as to permit the publication of the 
future numbers while the questions of piracy as to 
the others remains undetermined. 

(5) If A. sells to B. the copyright of a work, con- 
taining letter-press & plates which are to be found 
in prior works, & subsequently furnishes the same 
letter-press & similar plates to CO. for the purposes 
of a rival work C.’s publication will not, in respect 
of such letter-press & plates be held to be a piracy 
upon B.’s work. 

(6) The person who forms the plan of the work 
to be composed by the labours of various persons, 
who employs different writers to contribute to it, 
& who pays them for their contributions, is the 
author & proprietor of such a work, within the 
Copyright Act, 1709 (c. 19).—_BaRFIELD v. NICHOL- 
SON (1824), 2 Sim. & St. 1; 2L. J. O. 8S. Ch. 90; 
57 I. R. 245; subsequent proceedings, sub nom. 
NICHOLSON v. BARFIELD (1825), 4 L. J. O. S. Ch. 
10; sub nom. BARFIELD v. NICHOLSON (1827), 1 
Sim. 494. 

Annotations :— As to (2) Consd. Ainsworth v. Bentley (1866) 

14 W. It. 630. As to (6) Consd. Shepherd v. Conques 


ABS), 17 OC. B. 427; Afialo v. Lawrence & Bullen, [1903] 
Ch. 318. s B. 


Refd. Nottage v. Jackson (1883), 52 L. J. Q 


760; Tate v. Fullbrook (1906), 98 L. T. 706. 

292. By purehase of author’s 
material—Without notice of covenant—Assignee 
may not restrain on ground of covenant.|— 
BARFIELD v. NICHOLSON, No. 291, ante. 

See, also, No. 274, ante. 

Covenants in restraint of trade.]|—-See, generally, 
TRADE & TRADE UNIONS. 








C. Partial Assignment. 


See, now, 1911 Act, s. 5 (2), (3). 

298. ‘‘ For Great Britain & Ireland ’’—Bad.|— 
JEFFERYS v. BoosEy, No. 164, ante. 

See, also, No. 263, ante. 

294. Agreement to let performing rights— 
Partial assignment.|—By an agrecment in writing 
for the consideration & upon the terms & con- 
ditions therein mentioned the owners of the copy- 
right in a dramatic & musical work agreed to let 
to deft. the right of professionally performing the 
work in the provinces of the United Kingdom, 
reserving to themselves full liberty to permit 
amateur performance. While this agreement was 
in force the same owners, in consideration of 
certain payments & royalties, granted to pltfs. a 
licence for five years to produce the work in moving 
pictures films & to lease the films for exhibitions 
in the United Kingdom & elsewhere, & agreed that 
pitfs. should have the i while showing the films 
to render instrumentally, but not vocally, any 
portions of the music of the work. Pitfs. produced 
a film of the work & had made arrangement for 
exhibiting the film with the orchestral music of the 
work, when deft. published an announcement in 
various periodical papers, stating that the entire 
provincial rights in the work & in the music in 
connection with any stage performance or moving 


PART V. SECT. 1, SUB-SECT. 2.—B. 


h. Grant of sole right to 6 
— owner of dra ic rights. }-—The 
proprietor in Great Britain of sole 
right of representing a dramatic work, 


can assign to another that right in the & 
lonics.— HOLT v. WOODS 
W. Eq. 36; 12 


(1896) 17 x 8. & 
{i 5. W. WwW. N. 97.--AUS. by 
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pictures lay, other than amateur performances, 
were vested in him, & that proceedings would be 
taken against any proprietor of a theatre or pic- 
ture infringing deft.’s agreement. Pltfs. claimed a 
declaration that they were entitled to the exclusive 
right of . prosucins the work by cinematograph 
in the United Kingdom & of performing the music 
instrumentally in connection with the display of 
any film. The ct. having ordered a speedy trial of 
the question of title between pltis. & deft. :—Held : 
there had been a partial assignment of the copy- 
right to deft. & he had become the owner of the 
particular right mentioned in his agreement & was 
entitled to take steps to prevent any infringement 
of that right by pltfs. in performing the music of 
the work.—-BrRITisH Actors Fitm Co. v. GLOVER, 
[1918] 1 K. B. 299; 87 L. J. K. B. 689; 118 L. T. 
626; 34 T. L. R. 162; 62 Sol. Jo. 192. 

295. Agreement for option to publish future 
books—Publisher to have exclusive rights during 
term of copyright—Publisher becomes equitable 
owner of part of copyright—On exercise of option.] 
—MACDONALD v. Ey Es, No. 255, ante. 

296. ——. Publisher entitled to option on 
equitable interest in copyright—Pending exercise 
of option under agreement.|—-MACDONALD v. EYLEs, 
No. 255, ante. 

See, also, No. 256, ante. 

297. Effect of—Assignee may prevent infringe- 











ment.|—British Acrors Fum Co. v. GLOVER, 
No. 294, ante. 
298. Confers rights of property—Capable 


of being protected by injunction.|—MAcCDONALD v. 
Ey zs, No. 255, ante. 

For limited period.|—Sce No. 284, ante. 
Assignment of performing rights.|—Sce Sub- 
sect. 2, post. 





SUB-SECT. 2.—OF PERFORMING RIGHTS. 


A. In what Form Valid. 

See, now, 1911 Act, ss. 4, 5 (2). 

299. Need not be by deed.|—MarsH v. Con- 
QUEST, No. 531, post. 

300. Need not be in writing.|—-Lacy v. Too.E, 
No. 268, ante. 

801. Parol agreement — Bad.) — RoBERTS vw. 
oe ASHER & ROBERTSON (1887), 3 T. L. R. 
552. 

Annotation za vonee 


Fuller v. Blackpool Winter Gardens & 
Pavilion Co., [ 5 


$95] 2 Q. B. 429 


B. What operates as. 

See, now, 1911 Act, ss. 4, 5 (2). 

302. Receipt by author for payment—For 
‘¢London rights’’ of play—Assignment of sole 
right of representation in London.]|—-The owner of 
the exclusive right to represent a dramatic piece 
can grant a licence for the performance of the piece 
without formally assigning his exclusive right. 
Such a licence may be transferable, &, 
granting such a licence, the owner of the exclusive 
right cannot, without the consent of the licensee 
for the time being, bring any action to restrain a 
third party from representing the piece within the 
limits expressed by the licence. 

Pitf., the author of a drama, entered into the 
following agreement with R. & E., ‘‘ Received of 
Messrs. R. & E. the sum of £75 in part payment 


period.}—The right of exclusive 
resentation of a dramatio work is 
a divisible right, & it may be conferred 
ent for a specific locality & 
eriod.—EZa2 p. DoBson & KENNEDY 
T1892), 12 N. Z. L. R. 171.—N. 


specific locality .L 
oO 2 


Part V.—AssignmMent, LicENcE aND Roya.rizs. 


that he should publish it.—QumEENSBERRY (DUKE) 
v. SHEBBEARE (1758), 2 Eden, 329; 28 BR. R. 924. 
Annotations :-—Consd. Abernethy v. Hutchinson (1825), 1 

H. & Tw. 28; Pollard v. Photographio Co. (1888), 40 

Oh. D. 345. Hetd. Millar ». Taylor (1769), 4 Burr. 2303 ; 

Thompson » Stanhope (1774), Amb. 731 ; Prince Albert 

v. Strange (1849), 1 H. & Tw. 1; Morison v. Moat (1851), 

9 Hare, 241; Macmillan v. Dent, [1907] 1 Ch. 107; Philip 

v. Pennell (1907), 97 L. T. 386. : 

312. Consent to representation—Under Dramatic 
Copyright Act, 1833 (c. 15)—By agent of author— 
Good.|—Pltf. was a member of a society called the 
Dramatic Authors’ Society. This society issued 
lists of the several dramas composed by its members 
with the prices charged for each night’s per- 
formance, if represented with the consent of the 
secretary, such permission to be granted con- 
ditionally on the party representing the piece 
furnishing a monthly file of bills, & payment 
within a given time after the account rendered. 
The latest of these lists was published in 1846. 
In 1849 the secretary gave deft. a written per- 
mission in these terms, ‘‘ Mr. C. has permission to 
play dramas belonging to the authors forming the 

ramatic Authors’ Society upon his punctual 
transmission of monthly bills & payment of the 

rices for the performances of such dramas.” 

Itf. sued deft. for penalties for representing three 
dramas composed by him since the year 1849 :— 
Held: (1) the licence so given by the secretary, the 
authorised agent of pltf. for that purpose, coupled 
with the original list & prospectus, applied to the 
dramas composed by members of the society after 
the date of the licence as well as to those composed 
before ; (2) the consent in writing of the author or 
proprietor required by s. 2 of the above Act need 
not have been under the hand of the author or 
proprietor himself but might be given by an 
agent.—MoORTON v. COPELAND (1855), 16 C. B. 
617; 24 L. J. O. P. 169; 25 L. T. O. S. 216; 1 
Jur. N. S. 979 ; 3 W. R. 593 ; 139 EB. R. 861. 

Sale of sole right to produce pictures.|—See No. 
269, ante. 

Sale of blocks for reproducing designs.|—See 
No. 272, ante. 

Sale of ‘‘ wood engraving copyright.’’] — See 
No. 273, ante. 

Reproduction of newspaper articles—Usage.}— 
See No. 317, post. 

Publishing agreement— Whether licence or assign- 
ment.|—See Nos. 249, 252, 254, ante. 

See, also, Nos. 193, 251, 253, ante. 


SUB-SECT. 3.—EFFECT OF. 
A. Licence to perform. 

Whether assignment of performing rights.]— 
See Nos. 302, 304, 305, ante. 

318. Licence by Authors’ Society—-To perform 
plays of authors forming society—Applied to plays 
by members—Composed after date of licence.]— 
MORTON v. COPELAND, No. 812, ante. 

814. May be transferable.] — Tayvror  v. 
NEVILLE, No. 802, ante. 

315. By owner of performing right—Licensor 
cannot restrain third party—Without consent of 
licensee—From performance within Limits of 
licence.]—-TAYLOR v. NEVILLE, No. 302, ante. 


B. Other Cases. 

See, now, 1911 Act, ss. 4, 5 (2), (8). 

816. Parol agreement—Giving licensee exclusive 
publication é& sale—Licensee may not maintain 
actlon—For infringement.]|—PowER v. WALKER, 
No. 236, ante. 
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817. Long continued usage—No grant pre- 
sumed.]—A bill was filed by P., part proprietors of 
the E. M. newspaper, for the purpose of having it 
declared that the proprietors of the BE. M. were 
entitled to the use of the matter & types of the 
Times. Pltfs. derived their title under a purchase 
made in 1820, from a son of the founder of the 
Times in 1788, & of the E. M. in 1790, since which 
date until 1864 the practice had always been to 
make up the EH. M. out of the two last preceding 
issues of the Times. There was no agreement in 
writing touching on the question, which depended 
on usage :—Held: (1) bill would be dismissed on 
the ground that it was an attempt to turn a 
licence into a right; (2) the presumption of a 
grant from long continued usage arose only where 
the origin of the usage was unknown. Long 
continued usage would not create or prove rights 
which did not exist upon the original creation of a 
property; (3) the protection given by common 
& statute law called copyright was only in respect 
of some already published or some composed & 
not yet published literary production, & therefore 
there could be no copyright in the prospective 
series of a newspaper. Copyright might attach 
upon each successive publication ; but that which 
had no present existence as a publication could not 
be the subject of this species of property.—PLATT 
v. WALTER (1867), 17 1. T. 157. 

318. Permission to reproduce photographs—To 
illustrate articles in periodical——-Not extending to 
publication in separate form.]——-S., the proprietor 
of a periodical called ‘‘ Good Words,” agreed 
verbally with G. to purchase the right to engrave 
certain photographs to illustrate a series of articles 
in ‘‘Good Words.” S. afterwards commenced 
publishing in a separate form these articles, illus 
trated by engravings from the same photographs. 
G. brought an action for damages & for a writ of 
injunction :—Held: the verbal agreement ex- 
tended to the use of the photographs in ‘‘ Good 
Words ”’ only, & there was no licence by G. to 
publish in a separate form.—STRAHAN v. GRAHAM 
(1868), 17 L. 'T. 457, L. C,. 


Annotation :—Refd, Cox v. Land & Wator Journal Co. (1869), 
L.R. 9 Eq. 324. 


319. In periodical——Publication in supple- 
ment not sold separatcly—-No infringement.|— 
ic v. Lena & Co. (1896), 12 T. L. R. 

91. 

320. Assignment of copyright in oil painting— 
For purpose of producing engraving of one size— 
Assignor may grant licence to other persons—For 
other forms of reproduction.|—Lucas v. COOKE, 
No. 289, ante. 

321. Sale of blocks—For reproducing designs—— 
Personal licence—Not assignable by licensee.]-— 
CoorER v. STEPHENS, No. 272, ante. 

822. Licensee may use only for 
purpose for which assigned.]|—-MArRsHALIL (W.) & 
Co., Lrp. v. Buy (A. H.), Lrp., No. 47, ante. 

828. Licence to ‘‘ print, publish & sell ’’— 
Licensee not bound to print & publish in own name. 
—Booru v. Luoyp (Epwarn), Lrp. (1910), 2 
T. L. R. 549. 

Licence to print—By House of Lords.]—See 
PARIIAMENT. 











SuB-sEcT. 4.—REVOCATION OP. 
See, now, 1911 Act, ss. 4, 5 (2), (3). 
$24. Supply of photographs to periodical— 
Agreement terminated by proprietor of photographs 
—Licensee not entitled to use photographs already 
supplied—Whether for first time or not.]—Pitfs., 
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Sect. 2.—Licence: Sub-sect. 4. Sect. 8. 
VI. & Vil. Sects. 1 & 2.) 


the proprietors of photographs, from time to time 
supplied defts., the prornetors of weekly _peneateas 
with photographs for reproduction as illustrations 
in the periodicals at certain charges for each user. 
Pltfs., having put an end to their arrangement 
with defts., the latter continued the publication 
of photographs :—Held: pltfs.’ action had the 
effect of revoking all open offers, & defts. could 
not subsequently, without the licence of pltfs., 
use, whether for the first time or not, photographs 

y supplied by pltfs—-BowprEn Broruers v. 
AMALGAMATED PICTORIALS, Lrn., [1911] 1 Ch. 386 ; 
80 L. J. Ch. 291; 103 L. T. 829. 


Parts 


SEcT. 3.—ROYALTIES. 


825. Gramophone records—Board of ‘Trade 


regulation—Payment by adhesive labels—Inira | 


Copyrrigut AND LITERARY PROPERTY. 


vires.}|—Pitf. in the early part of 1911 com & 
published an original musical work Before the 
commencement of the 1911 Act, July 1, 1912, 
defts. manufactured abroad & imported into 
England gramophone records of pltf.’s musical 
work, &, after the commencement of the Act, sold 
these records without plif.’s consent & without 
payment of royalties. e Board of Trade made a 
reg. that, unless otherwise agreed, the royalties 
should be payable by means of an adhesive label 
purchased from the owner of the copra & 
denoting the amount of the royalty, the label to be 
affixed to the record before delivery to a purchaser : 
—Held: (1) defts. had infringed pltf.’s copyright 
in his musical work, which he possessed by virtue 
of the 1911 Act, s. 1 (2) (@); (2) the reg. was intra 
vires as being one for “ securing,” that is to say 
ensuring, the payment of royalties within 1911 Act, 
s. 19 (6).—MONCKTON v. PATHE Frtres PATHE- 
PHONE, Lrp., [1914] 1 K. B. 895; 88 L. J. K. B. 
1234; 109 L. T. 881; 30 T. L. R. 123; 58 Sol. Jo 
172, C. A 


Part Vi—University Copyright. 


See, now, 1911 Act, s. 33. 


326. As to Bibles—Extent of right of printing.]— 
Semble: the patent to the University of Oxford to 
print Bibles does not allow of their printing more 
than for their own use, with some small number 
more to compensate their charge.—HIiLts v. 
fa UNIVERSITY (1684), 1 Vern. 275; 23 H.R. 

827. ——- & Prayer Books—Sale of copies 
printed by King’s printer in Scotland—Restrained 
in England.|—Upon the answer to a bill by the 
Universities of Oxford & Cambridge, the King’s 
printer not joining, but being made a deft. :—Held : 
an injunction to restrain the sale in England of 
Bibles, Prayer Books, etc., printed by the King’s 
aera in Scotland would be granted.—Oxrorp & 

AMBRIDGE UNIVERSITIES v. RICHARDSON (1802), 
6 Ves. 689; 31 E. R. 1260. 
Annotations :—Consd. Manners, Miller & Buchan v. King’s 


Tr. N. S. 215. Refd. Grierson »v. 

tyre (1804), 0 ys Salt Calaweli v. Vanvlissengen (1851), 

9 Hare, 415; Betts v. Menzie (1857), 3 Jur. N. 8. 357 ; 

Lister v. Leathor (1857), 5 W. R. 550. Mentd. Gardner v. 

Broadbent (1856), 2 Jur. N. 8. 1041. 

See, also, No. 350, post. - 

828. As to statutes—University of Cambridge 
entitled to print.|}—The King’s printer alone has 
express authority to print the statutes, but the 
University of Cambridge are also so entitled under 
words sufficient to convey the copyright of Acts 
of Parliament.— BASKET v. CAMBRIDGE UNIVERSITY 
(1758), 2 Keny. 897; 2 Burr. 661; 1 Wm. BI. 
105; 96 BE. R. 1222, ee ae 

—Co ° an v. Carnan » 
A Ree, Abr. 7th = 300% Oxtord & Cambridge Universities 
v. Richardson (1802), 6 Ves. 689. Refd. Millar v. Taylor 

(1769), 4 Burr. 2303. 

829. As to other works—Effect of Copyright 
Act, 1709 (c. 19).)—DoNALDSON v. BECKETT, 
No. 1, ante. 


Part Vil—Crown Copyright. 


Sect. ].—OWNERSHIP IN CROWN. 


See, now, 1911 Act, s. 18. 

330. Acts of Parliament—Exclusive right of 
printing.]|—-Exclusive right of Crown to print Acta 
of Parliament, books of divine service, etc. Deft. 
pres copies of a form of prayer ordered by His 

ri geod to be used in all churches on a certain day. 
Bill brought by the assignee of the right to print 
(inter alia) Bibles, Testaments & books of common- 
prayer, granted to B. for thirty years in reversion, 
to restrain deft. from printing & praying for an 
account of the proceeds of sale :—Held: such 
exclusive right in Crown existed & therefore pltfs. 
were entitled to continuance of injunction & the 
account.—EYRE & N v. CARNAN (1781), 
6 Bac. Abr. Ith ed. 509. 

331. Prayer Books—Exclusive right of printing.] 
—EYRE & v. CARNAN, No. 830, ante. 

$32. Narrative prepared under orders of Crown 


PART VII. SECT. 1. 
m. Bibles — Exclusive right 


2 he right of prin Bib 
of | 2pinting.}—The right of printing Bibles, 


—Of voyage executed under orders of Crown.]— 
A voyage of discovery having been executed, & a 
narrative of it prepared under the orders of the 
Crown, the narrative is the property of the Crown; 
but on a bill by pltf., a Mey eee authorised by the 
secretary to the board of Admiralty to publish 
such a narrative, the profits remaining at their 
disposition :——Held: an injunction restraining 
publication by deft. would be dissolved.—Nico1L 
v. oie (1785), 8 Swan. 687; 87 H. R. 1028, 
L. 


Srct. ik IN GRANTEE OR 


838. Sole right to print—Almanacs—Grant 
legal.|—The King may grant a patent for the sole 
printing of almanacs & Books of Common Prayer. 


MANNERS v. KING’s PRINTERS (1828) 
2 State Tr. N. 8. 215.—SCOT, , 


Part VII.—Crown Copyriaut. 


Stationers’ CORPN. v. SHYMOR Gen 8 Keb. 
102; 1 Mod. Hep: mei 84 BE. R. 1015. 


An :—Consd. Jefferys v. Boose cried 43. i Cah. 
819. Refd. Millar v. Wet (1769) Bur, 3563 
Yarmouth v. Darrel 3 Mod. Rep. 75; 
Walker (1752), 3 Eras 
$84. 


Pitts. complained that 
whereas the sole printing & trading in almanacs 
was granted to them by letters patent, deft. did 
print & cause to be printed & vended secretl 
almanacs, & imported others from Holland, 
pe there, & old them. Deft.’s demurrer was 

effect that a 8 title was not good in law :— 
Held: the demurrer would be _ overruled.— 
STATIONERS’ Co.’8 CASE (1681), 2 Cas. in Ch. 66; 
22 BH. R. 849, H. L. 

835. ——- —— Grant Ilegal.]—The Crown hath 
not a prerogative or power to grant printing of 
almanacs to the Stationers’ Co. exclusive of an 
other co.—STATIONERS’ Co. v. CARNAN (1775), 
Wm. Bl. 1004; 96 EH. R. 590. 

336. Bibles—Grant ge he Fi King 
granted the sole printing of English Bibles, & 
statute books to pltf.: deft. traded with certain 
Dutchmen, who printed many thousands of them in 
Holland. On a bill in Ch.:—Held: pltf. would 
have an injunction against deft. not to import or 
vend the same books, because it was not only a 
breach of the King’s prerogative, but of great & 
public consequence for strangers to print & vend 
in Kngland our statutes & laws, if falsely done. 
—STATIONERS’ Co.’s Cask (1682), 2 Uae. in 
Ch. 93; 22 EH. R. 8623; sub nom. STatTIONERs’ 
Co. v. LER, 2 Show 258, L. ©. 

Annotation -—Refd. Millar v. Taylor (1769), 4 Burr. 2303. 

337. J—Eynre & STRAHAN »v. 
Cannan, No. 380, ante. 

See, also, Part VI., ante, & No. 847, post. 

338. Law books — Grant legal.] — THE 
STATIONERS v. PATENTEES ABOUT PRINTING OF 
Se ED § ABRIDGMENT (1666), Cart. 89; 124 EB. It. 

See, oa No. 234, ante, No. 352, post. 


839. Playing cards—Grant vold.] — A 
grant by the Crown of the sole making of cards 
within the realm, is void.—CasE of MONOPOLIES 
(1602), 11 Co. Rep. 84b; 77 E. R. 1260; sub nom. 
Darcy v. ALLIN, Noy, 173 ; Moore, K, B. 617; 
1 Web. Pat. Cas. 1. 


yeaa %. 























Watt.) Bul (1795), ; Crane v. Price loo (1842), 
. B. 97; 
303 T. 97; Marsden ». Saville Street Co. (1878), 3 
isi roi tte. eonden 0), 
Co. 121b; Agi ee: rei6), Hob. ae ga 

Adventurers v. Rebow (1686), 
Vv erbeck, Caldwell v. Rolfe 
vet Sole right to print—Bibdles. = 

tests on the duty imposed upon oats dg. L. & - 3 


Ansolohons ma *—Reld. Thomas v. Sorrell (1673), Freem. K. B. 
outh v, Parrol (it tie aoe. Rep. 75; Boulton 
Man. & G 0; cs da ioe oan 1846), 
Dalton v. Saville Strest ec voundey & merit Oo Co, (1878) 
D 
o ae seer Wan County Court Judge ie , 60 
Mentd. Precede et Migs 
B82: City of London’ 's esse 
n. Cane se Maidenhead 
Cedar ) Fle . Pitm: ag. 
¢' v. Hanpaen (1687), te Tr § Hi ih ne 
anvlissengen, Caldwell v. Comat. a8 : 
PART VII. SECT. 2. A, patentee claiming 
f prin 
The tive of the Crown to 
the deol ve right to print the Ban 
Sovereign as chief executive te 
to superintend the publication of the 


Bibles’ must establish 
patent, before he can have an 

On.—GRIERSON v. JACKSON (1794), 
Ri so are 


Bibie— fo le right to ef 
‘o ron pa = to orpnyernne 
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1851), 9 sera 415, Rogers v, Rajendro Dutt (186 
25 .P.C . 209; ” Young v. Fernie Qt 1864), 4 ie et i 


urra: 
vw. G spp. A 7 3 v . BURY. 
1884), 18 Q. B. D. 5 v. Sites County Court 
udge, [1891] 1 798; Re tian South Afrioa Co. ». 
D ated Mines, [1910] 1 Oh. 354; North 
ay cetera cat Co. . Tecwaly ue Alkali Co. (1942) 107 
L. T. A.-G. he Commonwealth of Aus Do 
Kadaide 8S. Co., fous A. C. 781. 


340. Prayer Books -——Grant legal.] — 
STATIONERS’ CORPN. v. SEYMOR, No. 338, ante. 


841. ——- ——- ——.]—-Eyrp & QTRAHAN v. 
CaRNAN, No. 830, ante. 


342. -—— Statutes—Grant legal.]—STATIONERS’ 
Oo.’s Cask, No. 336, ante. 


.|—Eyre & STRAHAN v. 











343. —— 
CaRnan, No. 380, ante. 

See, also, Part VI., ante. 

344. Rights of patentee—May print against 
private purchaser from author—Law reports.|-—— 
Roper v. STREATER, No. 234, ante. 





345. May exclude ’importations—From 
abroad.|—STATIONERS’ Co.’3s CasE, No. 3834, 
ante. 








348. ——.]—-STATIONERS’ C0.’S 
Cask, No. 336, ante. 

347. To restrain sale—Abroad—Injunction 
refused—Bibles.|—The Ct. of Ch. will not grant an 
injunction in any case, save where a man has a 
plain right in which he is entitled to be quieted: 
hencé a motion by the King’s patentees to ae the 
sale of English Bibles beyond the seas: eld: 
would not be granted, till the validity of the patent 
Sra as tried at law.— ANON, (1682), 1 Vern. 120; 





348. ——- ——_ In England—Perpetual injunc- 
tion granted.]—A perpetual injunction was granted 
against the deft. for infringing the right of the 
King’s printer in England by selling Bibles, etc., 
within the realm of England. —BASKETT v. PARSONS 
(1719), cited in 6 Ves, 699; 31 E. R. 1264, L. C. 


An ——Refd. Manners v. Blair (1828), 3 Bl. N. S. 
391. Mentd. Oxford & Cambridge Universities v. Richard- 
one 1802), 6 Ves. 689; Gurney v. Longman (1807), 13 


es. 4 

349, —— ——.]—Re Rep Lerrer NEw 
TESTAMENT (AUTHORISED VERSION) (1900), 17 
T. L. R. 1. 

Compare No. 832, ante. 

350. After Act of Union—To exclude 
importations into England from Scotland.|—-Where 
in an action against the King’s printer in Scotland 
the interlocutor granted by the Ct. of Session was 
that deft. might print & sell Bibles in any per ee of 
the United Kingdom or elsewhere :—Held 
should be varied by omitting the words ‘in a 
part of the United Kingdom or elsewhere,’’ confining 
the right to Scotland only.—BASKETT v. WATSON 
(1717). cited in 6 Ves. 699; 31 E. R. 1265, H. L. 
Annotation :-—Refd. Manners v. "Blair (1828), 3 BU. N.S. 391. 

See, also, No. 327, ante. 


exclusive right 








English tongue. The letters a protic 
allo other pereenr, subjects 
Eee or import tate Sootlan 
‘pate beyond the seas, any 
mg the v anid’ bo without the loence 
or pie gee “at & B., their heirs 
, & subs stitutes, under pain we, 


injunc- 


works upon which the established sale of im King tion eld: the patentecs 
Recetas faire ws, fein soe gets coy ce By eae ae EARS caumereted 
0: 
Minion Kinde Cuiviees One, eae A “for forty-one Tngllst ert that, the ewes 
t NGS COT. 1828)» x to use & enjoy with all its profita Within the terms of the paten & sould 
@ State Tr. N. 8. 215,—SCOT. privileges, 0 far’ as oe Se that the 
0. psp to print sf distribule— Union, & the gole privi © authority of the patentece, aa ded only 
Statutes.|—GRIERSON 0. EYRE (1804), - the prohibition in terms exte ony 
Vos 31; BE ER O34 IR. | Of Printing in Rcotland, Bi esta- to importation from parta 


—MANNERS t. BLAIR (1835), wie Nes. 


891; 4 E.R. 1379. 
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Sect. 2.—Ownership in grantee or patentee. Parts cation of certain Acts of Parliament, etc., to which 
Vill, & IX.] the patentees for printing law books were also 
351. -——— Not  exclusive—Against other defts., the ct. refused to interfere between the 
patentees.|—BaskET v. CAMBRIDGE University, contending patents, & therefore only restrained 
No. 828, ante. deft. from printing at any other than a patent 
352 ——__ —— J—Tpon a bill brought b press.—BASKETY v. CUNNINGHAM (1762), 2 Eden, 


the King’s printer to restrain deft. from the publi- 187; 1 Wm. Bl. 370; 28 E. R, 848, L. ©. 





Part Vill—Delivery of Copies to British Museum, etc. 


See, now, 1911 Act, s. 15. was defrayed by a testamentary donation :—Held : 
358. Part of work—tThirty copies only printed— it was not a book demandable by the British 
Cost of publication borne by testamentary donation.] Museum under Copyright Act, 1814 (c. 156).— 
—Where a part of a work, to which there were BririsH MusEUM v. PAYNE (1828), 4 Bing. 540; 2 
26 subscribers, & of which only 30 copies were Y.& J.166; 1 Moo. & P. 415; 130 HE. R. 877, Ex. Ch. 
printed, was published at intervals of several 854. Required of every book published—Any- 
ears, at an expense exceeding the sum to be where under British rule—Whether copyright or 


Y. 
obtained by the price of the copies, & the expense | not.|—-RouTLEDGE v. Low, No. 165, ante. 


Part 1X.—Letters. 


355. Property in—In writer & recipient jointly unless it can be clearly shown that such publica- 
—wNo licence to publish.|——Deft., on his answer being tion is necessary for the vindication of character.— 
put in, moved to dissolve an injunction against ILyrron (EARL) v. DEVEY (1884), 54 L. J. Ch. 293 ; 
ms vending a book of letters from Swift, Pope, & , 52 L. T. 121; 1 T. 1. R. 41. 
others :—Held: a collection of letters, as well as | 4nnolations —Gonad. Levouchor : poss, (1897), 7, T. 
other books, is within Copyright Act, 1709 (c. | 559% Macmillan e. Dent, [1908] 1 Ch, 101. 

19), the receiver of a letter has, at’ most, a joint See, also, No. 370, post. 





property with the writer, & possession does not 359. ——. No right of publicatlon—Except 
give him a licence to publish—Pore v. Curt for vindication of character.|—LyTTON (EARL) v. 
(1741), 2 Atk. 342; 26 E. BR. 608, L. C. DEVEY, No. 358, anie. 

An . Perceval v. Phipps (1813), 2 Ves. & B. | See, also, Nos. 366, 371, post. 


: nsd 
19; Gee v. Pritchard (1818), 2 Swan. 402; Labouchere v. 
Hees (1897), 77 L. T. 659. , Refd. Millar v. Taylor (1769), | 860. In person having lawful possession— 


See feo hove A gefenhove. a) arn: nae . Extends to all lawful user—Except publication.}|— 
e ; , t ~ 28; Ma rh ‘ . . . ‘ 
v. Tegg (1826), 2 Russ, 386; Ke Thomson (i855), 94 ©: & his wife were authorised by W. to write his 
L. J. Ch. 699; Lytton v. Dovey (1884), 54 L. J. Ch. 293; er al ae but no express authority was given to 
Hennessy ¢. Wright (1888), 21 Q. B.D. 609; Macmillan publish any of his letters :—Held: P. & his wife 
ot hi (190711 Ch. 107; Philip v. Pennell. {1907]2 Ch. were entitled to use the en cont ie 
‘ t letters or documents written by W., which had 
fcom, sandekctieluing os ballvede Tine pear lawfully come into their aig re oY the purpose 
a letter has a sufficient property in the paper upon of compiling the biograp a4 : Ww for thats a sae 
which it is written to entitle him to maintain br popes megane dee ed nblish an letters ‘of 
detinue for it against the sender, into whose hands ele Sab Dp ae 

W., or any extracts therefrom, or parapbrases 


it has come as a bailee.—OLIVER v. OLIVER (1861), thereof 
. 287; : 


ge oer ee Se 2 : 8 my : a a; ie So far as authority goes it is in favour of any use 

357. ——-- —-- Extends to all lawful user Of letters except publication (KEKEWICcH, J.).— 
Except publication.|—The receiver of a letter is the Sion oe oa aan aor : ae "4 : g : os 8 on 
ee it, & may use it for all lawful purposes ; 719. ar eae oe ee one , Ol, JO. 
roa rpspanenlea ian public don rioeen coe, 361. Copyright in—Does not follow possession.] 
Bureuiey (Lonp) (1867), 2 Ch. App. 447; 36 LOPE». CuRL, No. 355, ante. 














362. ——.|—HOPKINSON ¥v. BURGHLEY 
L. J. Ch. 504; 15 W. R. 5438, C. A. 
‘Annotations :—Consd. Labouchere v. Hess (1897), 77_L. Tt, (LORD), No. 357, ante. 
569: Macmillan v. Dent, (1907] 1 Ch. 107. Expld. 363. ———.]|—-PHILIP v. PENNELL, No. 360, 
Philip vr. Pennell, [1907] 2 Ch. 577. ante. 
See, also, No. 360, post. 364. —— Remains in writer.|—Copyright in 
35. --—— Right to retain.]|—The property private letters, remaining in the writer after trans- 





in & the right to retain letters remain in the person mission, will be protected by injunction against 
to whom they are sent; but the sender has still publication, but in an injunction against publishing 
that kind of interest, if not property, in the letters private letters, alleged to have been obtained from 
which enables him to restrain their publication, an agent, to whom they were sent in confidence, 


PART VIII. | from proceeding for an infringement lawful eel a Re ak 


i of it.—GRIFFIN v. KinasTton & NARD 
ace ua te itor Whe # vaifeding BROKE RY. Co. (1889), 17 0. R. 660.- Ball & B. 207.—IR. 
protection. en . Does 
ge one Picea oe on . work to depos t | PART IX. Pisa pct octe eag worlter ee 
liament doce not incapacitate him | $6805. Property in—In person having 90N ¥. QUIN (1874), Buch. 46.—8. AF. 


Part [X.—LEtTtTeErs. 


and upon the answer, rasta confidence, & 
avowing the deft.’s object in publishing them in a 
newspaper, of which he was proprietor, to be, not’ 
profit, but the vindication of his character from the 
imputation of giving false intelligence, publicly 
cast upon him by the pltf. :—Held: the injunction 
would be dissolved.—PERcEVAT. (LorpD & LaDy) v. 
Purpes (1813), 2 Ves. & B. 19; 35 E. R. 225. 

An i 5 Gee v. Pritchard (1818), 2 Swan. 402; 


notations : ned. 
Labouchere v, Hess (1897), 77 L. T. 559; Macmillan v. 
Dent, (1907) 1 Ch. 107. 








365. .]—LAROUCHERE v. Hess, No. 
373, post. 
866. ——— Though vindication of character 





alleged as excuse.|—-Where letters written by pltf. 
to deft., were returned by him, with a declaration 
that he did not consider himself entitled to retain 
them :—Held: the publication of copies taken 
before the return without the knowledge of plté. 
would be restrained by injunction, though it was 
represented by deft. as necessary for the vindica-~ 
tion of his character. The jurisdiction to restrain 
the publication of letters was founded on a right 
of property in the writer.—GEE v. PRITCHARD 
(1818), 2 Swan. 402; 36 E. R. 670. 

Annotations :—Consd. Labouchere v. Hess (1897), 77 L. T. 


559; Philip v. Pennell, [1907] 2 Ch. 577. Refd. Prince 
Al v. Strange, A.-G. v. Sizenge (1849), 2 De G. & Sm. 
652 Thomson (1855), 24 L. J. Ch. 599: Austria 


(Emperor) v, Day 1861), 3 De G. F. & J. 217; Springhead 
inning Co. v. ey (1868), L. R. 6 Hq. 551; Mulkern v. 
ard (1872), L. R. 13 Hq. 619; Prudential Assce. v. 


Knott (1875), 10 Ch. App. 142; Macmillan v. Dent, 
{1907} 1 Ch. 107. 
367. & vests in executors.|—Injunc- 








tion was granted to restrain the exor. of the person 
to whom private Ictters were written from publish- 
ing them without leave of the exors. of the person 
who wrote them.—THOMPSON v. STANHOPE (1774), 
Amb. 7137 3 27 E. R. 476, L. C. 

Annotations :—Consd. percers v. Phipps (1813), 2 Ves. & B. 


19; Gee v. Pritchard (1818), 2 Swan. 402; Labouchore v, 
Hess (1897), 77 L. T. 559. 


368. When written on behalf of another— 
No copyright in writer—Letter by solicitor on behalf 
of company.]—Where a co.’s solr. writes a letter 
apparently on bchalf of the co., he has no such 
property in it as to entitle him to prevent its 
publication, although he swears that it was written 
in his private capacity.— HowanrpD v. GUNN (1863), 
32 Beav. 462; 2 New Rep. 256; 55 E. R. 181. 

869. Letter published after death of writer 
—~—In owner of manuscript.|—Although at common 
law the writer of a letter & his legal personal repre- 
sentatives are entitled to prevent its publication, 
& this is a right of property, the copyright in a 
letter published after the death of the writer is 
vested by the Copyright Act, 1842 (c. 45), in the 
proprietor of the letter itself, j.c., of the paper 
& the writing upon it. 

The proprietors of unpublished manuscripts, 
written by an author long deceased, assigned to 
S. E. & Co., in 1895, all cop ight which they 
possessed & the exclusive right of publishing an 
entire collection of letters. S. E. & Co. undertook 
to return to the assignors all the manuscript 
when copied. S. EK. & Co. copied the letters, pub- 
lished them in 1898, & returned the origi to 
the assignors. Deft. subsequently purchased the 
originals from the assignors, with any rights which 


870i. Author’s righta against third 
Wrongfully in 
to bi them 


injunction or - -—-Notes 
Ge deere of decent letters dictated to he 
a stenographer in the course of business 
were surreptitiously given by him to 








tended to y 


A., who, knowing how th 
obtained, proposed to publish them & 


TOCEE he 6 
about :—Held: 
the property in the 


201 


they might still have therein. He also took from 
the legal personal representative of the deceased 
author an assignment of the copyright & all other 
rights of the author in the letters :—-Held: by the 
assignment S. EH. & Co. had become proprietors of 
the author’s manuscript so as to enable them by 
first publication to obtain the copyright in tho 
letters, & they were entitled to an injunction 
restraining deft. from publishing the letters.— 
MAcMILLAN & Co. v. DENT, [1907] 1 Ch. 107; 76 
L. J. Ch. 186; 95 L. T. 730; 23 T. L. R. 45; 51 
Sol. Jo. 46, C. A. 

370. Author’s rights against third parties— 
Wrongfully in possession—Order for delivery up & 
injunction.]—-Letters written by pltf. to his solr. 
were improperly handed over by such solr.’s 
clerk to one P. :—Held : the original letters should 
be handed back to pltf. & an injunction granted 
restraining the use of copies of them.—ASHBURTON 
(Lonp) v. Papz, [1913] 2 Ch. 469; 82 L. J. Ch. 
527; 109 L. T. 8813; 57 Sol. Jo. 644; sub nom. 
ASHBURTON v. Nocton, 29 T. L. R. 623, O. A. 

371. When recipient may publish—To vindicate 
character.|——-PERCEVAL (LORD & LADY) v. PHIPPS, 
No. 364, ante. 

372. ——.J—LyTron (EArt) v. DEVEY, 
Ne 358, ante. 











.|—Deft. H., the proprictor of & 
newspaper, published on Oct. 2, 1897, a violent 
attack upon pltf.’s conduct in certain Stock 
Exchange transactions some years ago, founded 
upon letters written by pltf. to B. The same 
supplement contained a threat to publish on Jan. 1, 
1898, proofs which deft. had in his possession that 
pitf. had carried on similar transactions in later 
years. Pitf., also the proprietor & editor of a 
newspaper, published on Oct. 7, 1897, an article 
dealing with & denying deft.’s charges, in which 
he wrote: ‘‘ You may publish & republish my 
letters to B. as often as you please,” adding that he 
could restrain their publication by injunction if he 
chose, but that he had no intention of doing so. 
Pitf. afterwards published a letter, alleged to have 
been written by deft. to a third person, as proof 
that deft. was a person wholly unworthy of con- 
fidence. Pltf. subsequently discovered that the 
proofs referred to in deft.’s threat consisted wholly 
or partly of letters written by pltf. to S., & obtained 
by deft. H., from S.’s widow. Pltf. now moved to 
restrain defts. H. & S.’s widow from publishing 
any letters written by pltf. to S., & from informing 
any one of the contents thereof :—Held: the ct. 
would restrain any person in the possession of 
letters from publishing them against the will of 
the writer, except under special circumstances, 
as where the publication is necessary for the purpose 
of clearing deft.’s character. There was nothing 
in pltf.’s conduct to disentitle him to this relief, 
& dett. had not shown that his purpose in publish- 
ing the letters was to clear his own character. | 

The injunction was granted against publication 
of the letters from pltf. to S., hut not against 
informing any one of the contents thereof.— 
LABOUCHERE v. Hess (1897), 77 L. T. 559; 14 
T. L. R. 75. 
Annotation :-—Retd. Philip v. Pennell, [1907] 2 Ch. 577. 

See, also, Nos. 360, 366, ante. 


Itf., & possession having been obtained 
Falawfully pltf. was entitled to a per- 
petual injunction restraining eir 

ublication.— LAIDLAW v. LEAR (1898), 
BO O. R. 26.—CAN. 
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Copvricght anD LrrerRaRy PrRopeErry. 


Part X.—Photographs. 


As subject matter of copyright.|—Sce Part II, | 
| sect. 3, B 


Sect. 5, sub-sect. 2, ante. 
Ownership of Copyright in—By authorship.}— 
See Part IV., Sect.-1, sub-sect. 1, B. (a), ante. 





Part IV., Sect. 1, sub-sect. 2, B., 
Ownership of negative.|—See Nos. f20, 210, ante. 


rar a of.]—See Part XIII., Sect. 1, sub- 
pos 
When amounting to infringement.]— See Nos. 


| 451, 452, 458, 463, post. 
Where Shoe in employment. — See 


Licence to ‘reproduce—Effect of.|—Sce Nos. 318, 
ante. 
—— Revocation of.|—See No 324, ante. 


Part XI—I cheaiinnd Copyright. 


Scr. 1.—IN GENERAL. 


See, now, 1911 Act, s. 29. 

874. Work composed out of England—By 
foreign author residing abroad—No copyright in 
England—At common law.]—-CHAPPELL v. PURDAY, 
No. 178, ante. 

875. Whether foreign author exempt from 
English conditions.|—The International Copyright 
Acts, & the convention with France & Ord. in 
Council made thereunder, do not exempt authors 
of works in France claiming copyright in this 
country from the conditions affecting authors of 
works in this country.—CAssELL v. STIFF (1856), 
2K, & J. 279; 69 EB. R. 786. 

Annotation :—Consd. Fishburn v. Hollingshead, [1891] 2 


Ch. 371 

376. Berne Convention, 1887.] — The 
provision in the Berne Convention, 1887, & the 
Ords. in Council adopting it, that the enjoyment of 
the rights thereby given to foreign authors is to be 
subject to the conditions & formalities prescribed 
by law in the country of origin of the work, means 
that it is to be subject only to those conditions 
& formalities, & not to those. required by the law 
of the country in which the right is being enforced : 
—RHeld: on the true construction of the Berne 
Convention, the declaration that public perform- 
ance of musical works is forbidden, thereby required 
to be made on the title-page of the work, was 
sufficient if made in the language of the country 
of origin. It need not be repeated in the language 
of the country in which the right is to be enforced. 
Copyright (Musical Compositions) Act, 1882 (c. 40), 
s. 1, does not apply to such a case.—SARPY Oe 
HOLLAND, [1908] 2 Ch. 198; 77 L. J. Ch. 637; 
99 L. T. 317; 24 T. L. R. 600, C. A. 

877. Translation—Under International Copy- 
right Act, 1852 (c. 12)—-Must be substantially 
accurate.|——A translation such as is required by the 
above Act must be a translation of the whole 
work; & it is not sufficient that it be a version 


which the foreign author may have sanctioned as a 
translation. 














Where the original work sought to be protected 
was a lfrench comedy entitled “ Frou-frou,” & 
the version sanctioned by the foreign authors & 
published in England was entitled ‘‘ Like to Like ”’ ; 
the names of the characters & the scenery were 
changed from French to English ; in some instances 
English manners were substituted for French ; 
& considerable omissions of speeches & alterations 
of passages were made :—Held: the version was 
not a translation within the meaning of the Act, 
such as to entitle the foreign authors & their 
assignee to the benefit of the ake —WoopD v. 
CHART, WooD v. Woop (1870), L. R. 10 PAG 193 ; 
89 L. J. Ch. 641; 22 L. T. 432; 18 W. R. 822. 
Annotation :—Refd. Lauri v. Renad, [1892] 3 Ch. 402. 

878. ‘‘ Publication ’? of opera—Under  Inter- 
national Copyright Act, 1844 (c. 12)—Not publica- 
tion of four separate instrumental parts.|— On 
Mar. 10, 1869, an opera co me ee by O., a French 
subject, was first represented at a theatre in Paris. 
On Mar. 28, 1869, a pianoforte arrangement of the 
music of the opera, made by S. with O.’s consent, 
was published at a shop in Paris, & about the same 
time an arrangement by S. for piano & voices 
was also published. In June, 1869, O. assigned the 
opera & the copyright & the right ‘of public repre- 
sentation to B., an English subject, & handed over 
to him the manuscript score. In Aug. 1869, four 
separate instrumental parts of the opera were 
published, but the rest of the score remained in 
manuscript. In 1874 F. brought out at his 
theatre in London an opera in English under the 
same title, & announced as with music by O., 4 
substantial part of the music of which was taken 
from one of the arrangements by 8. In a suit 
by B. to restrain F. from infringing his copyright 
in the opera & sole right of public representation :— 
Held: (1) the publication of the four instrumental 
parts in Aug. 1869, was not a publication of the 
opera within International opyEent Act, 1844 
(c. 12), & the convention with France under that 
Act; (2) a dramatic representation in which a sub- 
stantial part of the music of O.’s opera was per- 


ome. Suet wo phnie tein Eaporaion  G°SR°G & cABS0AN” ®) G89) 
a. Work com abroad — By eee MORAN S porcae 
oreign author— nte—Importat . Foreign reprints — Priorities of 
ee reprints. }—It is mie pte rebar (1900), O38 0. R. 393.—CAN. Briltah & Ca ian m copurighie Copy 
for the author of a book, who has duly —_  ——-.])— _ Act, R. S., }—-There is 
co hted the work in England under Although the owner of an Imperial distinction in the above Act, 
Cop ht Act, 1842, to co cop ht it t has ineffectually attempted Lotrsed bahia ee ti Lay Bs Ott ae 
in C. under Copyright Act, 1875, with re ere @ Canadian copyright lea is British cop ere 
@ view of restra: @ reprint of itin still illegal to import foreign reprints of prior ight. Hisense ere 
SU DOr tie Tete at een tote nN Mate CANAD EK URI EUR, <Cunnian GOpy copy a Diained. by "by 
on ot copies No 
from a foreign country, he must copy- B05, Q. R. as 8. OC. 485.—CAN.. ‘ promot n oof Vike work, then 


right the Deal kin C.—SMILES v. BED- 
FORD (1877), 4 A. R. 436.—OAN. 


had im orted, foreign reptints of 8 
book, ot which the i ht waa 


owned by plittf., & were o them ANGLO-OANADIAN 


nauthorised circulation 
& 4 ublication fe bar to effectual 
copyright. }—-Unauthorised 
& publication of eee reprints is no 
bar to effectual co 


co ht is subject to ia onal 
byrig 4 British tae 


importation of lawf ri reprin: 
But if co ht is “frat on 
ciroulation the et of che author or his 


ht in in Canada.— 
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Part XI.—INTERNATIONAL COPYRIGHT. 


formed was an infringement of the sole right of 

publicly perfo that music, though the 

operatic score was obtained by independent labour’ 

bestowed on the arrangement of S., which was 

not protected.—FAIRLIE v. Boossy (1879), 4 

App. Cas. 711; 48 L. J. Oh. 697; 41 L. T. 73; 28 
.R. 4, AH. L : 


Annotation :—As to (1) Consd. Fishburn v. Hollingshead 
(1891), 64 L. T. 647. 


379. Translation of foreign work—-No copyright 
—Unless published within twelve months of regis- 
tration of foreign work-—International Copyright 
Act, 1852 (c. 12), s. 8.|—OsBORNE v. VIZETELLY 
(1884), 1 T. L. R. 17. 

880. Painting—Country where first published— 
Is country of origin.]|—‘‘ Published ’” in Inter- 
national Copyright Act, 1886 (c. 33), s. 11, is 
applicable to a painting, & the country where it is 
first published is the country of origin mentioned 
in the Convention of Berne, art. 2, so that com- 

liance with the formalities prescribed by the 
aws of that country gives the owner the right to 
sue in this country.— HANFSTAENGL v. AMERICAN 
TosBacco Co., [1895] 1 Q. B. 347; 64 L. J. Q. B. 
277; T1L. T. 864; 48 W. R. 261; 11 T. L. RB. 
097; 14 R. 106, C. A. 
Annotations :—Retd. Pitt Pitts v. George, [1896] 2 Ch. 866; 

Sarpy v. Holland, [1908] 2 Ch. 198. 

381. Compliance with formalities—Under 
law of country of origin—Entitles owner—lInter- 
national Copyright Act, 1886 (c. 33)—To sue in 
England.|—-HANFSTAENGL v. AMERICAN TOBACCO 
Co., No. 380, ante. 

382. Infringement of foreign copyright—On 
proof of right to protection in country of origin— 
Author may sue in England—International Copy- 
right Act, 1886 (c. 33), s. 2 (3).|—-The joint effect 
of International Copyright Act, 1886 (c. 33), s. 2 (3), 
& the Berne Convention, art. 2, is that an author 
suing in England in respect of an infringement of 
foreign copyright must prove that he is entitled 
to protection in the country of origin of the work, 
but that right once established, his remedy depends 
entirely on English law. 

An author whose copyright is infringed in any 
manner under Fine Arts Copyright Act, 1862 
(c. 68), s. 6, is entitled to recover separate penalties 
against every infringer, whether principal or agent, 
master or servant, the minimum penalty in every 
case being a farthing for each copy by him pirated. 

ere an action in respect of infringement of 
copyright fails on the ground of the indecency of 
the work, & the indecency has been repeated in the 
infringements, the action will be dismissed with- 
out costs.—BAscHET v. LONDON ILLUSTRATED 
STANDARD Oo., [1900] 1 Ch. 73; 69 L. J. Ch. 35; 
811. T. 509; 48 W. R. 56; 44 Sol. Jo. 42. 
Aimee — Hildesheimer v. Faulkner, (1901) 2 Ch. 

383. —_— -~——— Remedy of author depends on 
English law.|—-BascHet v. LONDON ILLUSTRATED 
STANDARD Co., No. 382, ante. 





Sact. 2.—PROTECTION OF INTERESTS 
BEFORE DECEMBER 6, 1887. 

See, now, 1911 Act, s. 29. 
384. ‘‘ Interest ’? under International Copyright 
Act, 1886 (c. 83), s. 6—Before Order in Council of 
Nov. 28, 1887—-Purchase é performance of musical 


LTD. v. SUCKLING (1889), 17 O. R. 


239,—CAN, 

f.———- Qustoms Oonsolidation Act, 
Torte se, 1897 Cony he ack tea 
—ImPuRial, Boox Co,, . 0, BLACK 


EXISTING 


. R. 54 


» I 
188¢-—App L 


& Co., Lap. (1905), 35 S.C. R. 488; 
217. L aoa 


vies to who e. 
HUBERT v, Mary (1906), Q. R. 15 K. B. 


203 


work in England sufficient evidence.|—A., a 
French subject, had composed a polka, & first 
produced it in France before the Ord. in Council 
of Nov. 28, 1887, but had not acquired copyright 
in the United Kingdom. Before the Ord. was 
gazetted, an English publisher printed the polka, 
& deft., a bandmaster, bought a copy & played 
it before & after that date :— 

Held: there was evidence that deft. had an 
interest arising in connection with the lawful 
production of the work in the United Kingdom 
which was subsisting & valuable when the Ord. 
was published, & he was therefore protected by 
8s. 6 of the above Act.—MOUL v. GROENINGS, 
[1891] 2 Q. B. 443; 60 L. J. Q. B. 715; 65 L. T. 
827; 39 W. R. 691; 7 T. L. R. 623, C. A. 
Annotations :—Folld. Hanfstaeng] Art Publishing Co. v. 
Holloway, [1893] 2Q.B.1. Apld. Schauer v. Field, (1893) 

385. Design used as trade mark.|]— 
Plitf., a German, claimed to have the photographic 
copyright in an oil-painting called ‘‘ Lisette,” 
produced in Germany before Dec. 1885, & 
the copyright in a photograph of ‘ Lisette” as a 
distinct work of art. In Jan. 1887, defts. registered 
as their trade-mark for candles a photograph of 
‘* Lisette ’’ on a small scale, with their name & the 
words ‘‘ trade-mark’ across the picture. This 
trade-mark was extensively used by defts. on their 
goods, & was also reproduced by them in various 
sizes & colours by chromo-lithography on show 
cards & trade lists for the purposes of advertise- 
ment. In Dec. 1887, an Ord. in Council, extending 
the benefit of the above Act to Germany, came 
into operation, & in Jan. 1892, pltf. sought to 
restrain defts. from infringing his copyright by 
continuing the use of these show cards, ad- 
mittedly abe agonr subsequently to Dec. 1887 :— 
Held: defts., as the proprietors of the trade-mark, 
a work lawfully produced before Dec. 1887, had an 
interest in advertising it, as they had done, by 
means of the show cards & trade lists, that this was 
an interest arising from or in connection with the 
trade-mark itself, which was subsisting & valuable 
at the date of the publication of the Ord., & that 
defts. were consequently protected by the proviso 
in s. 6 of the above Act, & that it was not material 
to consider the date at which these show cards 
were produced, neither was it material that. there 
was a trifling difference between the show cards & 
the trade-mark, so long as the substance of the 
trade-mark had, as here, been honestly advertised. 
—ScHAUER v. FIELD (J. C. & J.), Lrp., [1893] 1 Ch. 
85; 62 L. J. Ch. 72; 681. T. 813 41 W. R. 201 ; 
9T. L. R. 29; 37 Sol. Jo. 26; 3 R. 78. 

386. ——- —— May exist though work pro- 
duced after June 25, 1886.]—S. 6 of the above 
Act applies to any literary or artistic work pro- 
duced before Dec. 6, 1887, the date at which the 
Ord. in Council of Nov. 28, 1887, came into 
operation, whether produced before or after 
June 25, 1886, the date of the passing of the above 
Act, & the interest contemplated by the proviso 
is a direct subsisting pecuniary interest in the 
continuation of the production.—HANFSTAENGL 
ART PUBLISHING Co. v. Hottoway, [1893] 2 Q. B. 
1; 62L.J.Q.B. 347; 68 L. T. 676; 575. P. 4075 
9 T. L. R. 390; 87 Sol. Jo. 510; 5 R. 358. er 


—Co fstaengl v. Empire Pa: 
nn PRaroag eh 2 cn 109, Apprvd. H l 


ev. American Tobaceo Co., [1895] 1_Q. B. 347. ; 
Hanfstaongle vt. Baines (1894), 42 W. R. 681; Hanfstaeng! 


381.—CAN. 
_ h. Berne Convention — In 











Sores 


het Aet in Canada.}—JOUBERT v. GERAOIMO 
> | (1916), Q. R. 26 K. B. 97; 35D. L. R. 
pire | Gas COAN, 
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Sect. 2.—Protection of interesis existing before 
December 6, 1887. Paris XII. & XIill. 
Sect. 1: Sub-sects. 1 & 2, A. & B.) 

v. , ‘ : , , 

: greg [1905] 1 Ch. 519; Sarpy v. Holland, [1908] 
Must be direct subsisting 
pecuniary interest in continuation of production.|— 
HANFSTAENGL ART PUBLISHING Co. v. HOLLOWAY, 


No. 886, ante. 
—— Publication & 


888. inclusion in 
publisher’s list insufficlent—When sale had practi- 
cally ceased at date of Order in Council—Notwith- 
standing subsequent revival in sale.|—C. & Co., 
music publishers in London, claimed an injunc- 
tion to restrain defts., also music publishers in 
London, from printing, publishing, or selling copies 
of musical compositions called “ Die Fledermaus 
Waltz by Johann Strauss’ & ‘‘ Du & Du Waltz,” 
first published in Vienna in 1874, & without copy- 
night in this country until 1894, when an Ord. 
under s. 6 of the above Act came into force entitling 
the operettas to British Copyright. In 1877 defts. 
had printed & published in London a waltz under 





CopyniGHT AND LrreRARY PROPERTY. 


the title of ‘‘ Die Fledermaus Waltz by Johann 
Strauss,’’ which was substantially a reprint of the 
waltz ‘Du & Du.” By s. 6 of the above Act the 
Ord. was retrospective; but was subject to a 
proviso that where, prior to the date of the Ord., 
any work had been lawfully produced in the 
United Kingdom, any rights & interests pe 
from or in connection with such production shoul 
remain unaffected :—Held: the interest claimed by 
deft. in such a case must have had a substantial 
market value at the date when the Ord. came into 
force, the mere fact that a publisher had published 
a work & added it to his repertoire was insufficient 
to constitute such an interest where the sale of the 
work had practically ceased at the date of the Ord., 
a revival of public interest in the work since the 
date of the Ord. causing the interest to become 
valuable was immaterial, & an injunction would be 
granted.—Cranz & Co. v. SHEARD (1913), Mac- 
are iat Ae Copyn ent Cases, 86. 

889. Expired rights—-Not revived by Inter- 
national Copyright Act, 1886 (c. 33), s. 6.|—LAURI 
vt. RENAD, No. 88, ante. 


Part XIl—Registration. 


The 1911 Act has rendered registration unnecessary | 


in England. 


Whether necessary—As condition precedent— ' 


To substituted copyright under 1911 Act.]—Sce 
No. 16, ante. 


Registration of newspapers.|—— See Press & 
PRINTING. 

Registration of designs.}—See TrapE MARKEs, 
TRADE NAMES, & DESIGNS. 


Part XIII.—Infringement. 


Sect. 1.—WHAT CONSTITUTES. 


SUB-sECcT. 1.—IN GENERAL. 


390. Partial copying of copyright works—Parts 
copied not copyright—-No infringement.|—Bar- 
FIELD v. NICHOLSON, No. 291, ante. 

Not amounting to colourable imitation of 
whole—No infringement.]—See No. 108, ante. 


Held: the defta. 





PART XII. 


k. Whether necessary — As con- 
dition precedent—To right to sueJ— 4 


perio showing the date of regis- 
tion of pitfs.’ cop 


391. Similarity — No infringement — If works 
produced independently.|—JarroLp v. HOULSTON, 
No. 22, ante. 

392. —— ——}]— CORELLI v. GRAY, 
No. 14, ante. 


393. Of ‘‘ work ’’—Whether book or 
painting.|—HILDESHEIMER & FAULKNER v. DUNN 
& Co., No. 201, ante. 


were entitled to 








BONDED ATTORNEY & LEGAL DIMREc- 
TORY, Lrp. v. LEONARD-PARMI 


TER, 
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A . . COPP Co. (1900), 19 P. R. LEGAL DIREcroRyY, LTD. v. LEONARD 
MORANG v. PUBLISHERS’ SYNDICATE ; : 
(1900), 32 O. R. 393.—CAN. ree 371 42 Dob. R.42-—GAN. 


l.—-_——~- -—-— ——~.]— CARTE v. 
Dennis (1900), 5 Terr. L. R. 30.— 171 
CAN. 





vr. Haepungement of.) p 
BON & HnxNepy (1892), 12 N. Z. L. R. 
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0. 2 — Deft. G. wrote 
@ book for school use the cope Ent in 
agreed 


: : ee MarRsHALL-Hare Which he assigned to hoe 
m. Certificale of — Evidence of— s Re MA not to publish any similar work during 
Ownership of, Sop UTROM TALS Fs wer (1899), 24 ¥. L. R. 702.—AUS. me ane ence o trae oe ‘ He 
PROPRIETARY, LTD. v. ED, . subsequently wrote for deft. F. a book 
V. L. R. 422.—AUS. PART XIII. SECT. 1, SUB-SECT. 1. =o the same lines, adopting the same 
] — IMPERIAL t. Partial copying of ht system, repeating the same kind of 
Boox Co., LTp. v. BLAcK & Co., Lip work——Innocent infringement.}—A com- _ lessons, intended peoepicelly for the 
(1905) 36'S. CO. R. 488.—CAN. : piler of a work such as an ‘“‘ automobile same class of pupils & F pe psued 
: oe : . road guide” is not entitled to cop it at a like low price :—Held;: the 
o.———- — ——]-—STONE »¥. any information from a copyright wor. author in the subsequent work had 
WHITE (1889), 8 N. Z. L. R. 58.—N.Z. ublished by a former compiler.— made an unfair use of the material 
2 Prima facie evidence — Sarre - - Me et ae Se i ee in ae prepersuicn ot ge former 
; . ; i : Bes work.—EDUCATIONAL Co. OF IRELAND 
That previous requirements of law com- 139 __oaN, v. FALLON & GuTz, [1919] 1 1. R, 62.— 


lied with.}—-BERNARD v. 
t1888), 14 Q. L. R. 219.—-CAN 


. Date of-— Partial infringement 
—When parties enlitied to Guten 
In an action for infringement of copy- 
right, the statement of claim alleged 
that defte. were the proprictors of a 
subsisting cop t ou. 

& further alleged that defts. prin 

for sale a large number of copies of 
another k, & part whereof was an 
infringement of pltfs.’ copyright :— 


BERTONI 


ing of which is 


a. —— Unless of substantial part 
—No infringement. 
Copyright Ordinance 

e 


e an 
ment is a substantial part of the 
pe tion.—-COOKSLEY 
. aoe (1905), 26 N. Z L. R. 


b. Similarity — Wrongful 
of earlier work,}—CaNaDAa 


ye Copgright under ad. Printing of copyright work.}—- 
J 42, is not The mere innocent printing by one 
unless the matter the print- person of published matter in which 

alleged to b in- another has the statutory copyright 


may be an actionable ment of 
statutory cop ht.—-COOKSLEY 0, 
JOHNSON & Sons (1905), 25 N. Z. L. R. 


e. Publication — By circulation 
amongst membera of sociey—Of legal 


v. JOHNSON 
834.— 


of 


use 


Part XIII.—INFRINGEMENT. 


304. Publication—Licence from one co-owner 
only.|—Powe.. v. HAD, No. 309, ante. 

Whether actionable.]|—See Nos. 540, 563, post. 

As to knowledge as a defence.|—See No. 47, ante; 
Nos. 506, 539, 540, 541, 557, post. 

See, also, 1911 Act, s. 2 (1) (2) (8). 


SuB-sEcT. 2.—LiITERARY WoRK. 
A. Copies. 

395. Unauthorised republication—Part printed 
separately—-Remainder in magazine.]|—Deft., under 
pe & title of an extract, printed part of a 

ook, & was printing the rest in a sa called 
‘‘The Gentleman’s Magazine.” Demurrer, that 
an extract such as this, was not within the 
Copyright Act, 1709 (c. 19), for then all extracts 
in the memoirs of literature would be so. 

It is not material what title you give the book, 
nor whether you print all at once or not (Lorp 
HARDWICKE, C.).—AUSTIN v. CAVE (1740), 2 Eq. 
Cas. Abr. 522; 22 E. R. 440, L. C. 

396. With small original commentary.|— 
Injunction till hearing to restrain the publication 
of Milton’s poems with Dr. Newton’s notes, not- 
withstanding a small addition of original com- 
mentary.—TONSON v. WALKER (1752), 3 Swan. 
672; 36 EH. R. 1017, lL. C 


Annotations :—Consd. Osborne v. Donaldson (1765), 2 Eden, 
$27; Millar v. Taylor (1769), 4 Burr. 2303. Refd. 
Dodsley v. Kinnersley (1761), Amb. 403; Tonson v. 
Collins (1761), 1 Wm. Bl. 321; Prince Albert v. Strange 
(1849), 2 De G. & Sm. 652. 


See, also, No. 615, post. 

_ 397. Of part of work.]—Upon motion for 
injunction :—Held: defts. would be restrained from 
panne © pupiehing a book called ‘‘ The Friendly 

ocieties Manual,’”’ as it was an infringement of 
pltf.’s copyright in a work called ‘‘ The Law Relating 
to Friendly Societies.”—Snaw v. BUTTERWORTII 
(1855), 19 J. P. 804. 

898. ——— Copy made from one publication— 
Infringes copyright in other publications with joint 
copyright.|— Care v. DEvoN & EXETER CONSTITU- 
TIONAL NEWSPAPER Co., No. 631, post. 

: For use as advertisement.|—Sce No. 201, 
ante. 


399. Multiplication of copies — Distributed 
gratis privately—For use of employees—Slightly 
altered —- Adaptation of telegraph code.] — Pitf. 
ublished a book of words selected from eight 








anguages, for use in telegraphic transmissions of | 
’ JARROLD v. Heyrwoon (1870), 18 W. R. 279. 


messages, & it was accompanied by figure cyphers 
for reference or private interpretation. Defts. 
bought a copy of the book, & compiled for their 
own use with its aid a new & independent work, 
as alleged, which was their own private telegraph 
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code, & they distributed copies of their book 
amongst their agents at home & abroad, but they 
had not printed their book for sale or exportation : 
—Held: defts. had infringed the copyright of 
pltf., & a perpetual injunction must be granted.— 
AGER v. PENINSULAR & ORIENTAL STEAM NAVIGA- 
TION Co. (1884), 26 Ch. D. 687; 53 L. J. Ch. 589: 
50 L. T. 477; 33 W. BR. 116. 

‘Annotations :—Folld. Ager v. Collingridge (1886), 2'T. L. B. 


aon Consd. Anderson v. Lieber Code Co., [1917] 2 K. B. 


-.|— AGER Vv. 
COLLINGRIDGE (1886), 2 T. L. R. 291. 


Annotation nsd. Anderson v. Lieber Code Co., [1917] 2 
K. B. 469. 


401. ——— ——— For use in schools.|—Oxrorp & 
CAMBRIDGE UNIVERSITIES v. GILL (1899), 43 Sol. Jo. 


See, also, No. 481, post. 

402. Sale of American reprint—Of law report— 
Special title printed to resemble English edition.|— 
BUTTERWORTH v. KELLY (1888), 4 T. L. R. 430. 

403. Copy of map—On reduced scale.|—-FADEN 
v. STOCKDALE, No. 66, ante. 

Sce, also, Nos. 439, 440, post. 


B. Quotations, Extracts and Anthologies. 

404. General rule—Mere copying of passages 
insufficient—If not colourable imitation of original.] 
—The first publisher of a book, even though he has 
improperly obtained the materials of it, may 
maintain an action for pirating it. 

It is not sufficient to support an action for 
pirating books, that part is found transcribed into 
another, for it is lawful to use former publications 
in composing a new work if they are fairly taken, 
without being made colour for publishing the 
original work.—Cary v. KEARSLEY (1802), 4 
Esp. 168, N. P. - 

Annotations :—Consd. Spiers v. Brown (1858), 31 L. T. O. S. 
16; Reade v. Lacy (1861), 1 John. & H. 524; Scott v. 
Stanford (1867), L. R. 3 Eq. 718. Refd. Chatterton v. 
aan” (1878), 38 L. IT’. 397 ; Kelly v. Byles (1880), 13 Ch. D. 


405. —— —~— If subjected to independent 
work.|—If any part of a work complained of is a 
transcript of another work, or with only colourable 
additions & variations, & prepared without any 
real independent literary labour, such portion of 
the work complained of is piratical, but it is im- 
possible to establish a charge of piracy where it is 
necessary to track mere passages & lines through 
hundreds of pages, or where the authors of a work 
challenged as piratical have honestly applied their 
labours to various sources of information.— 





406. Extent of quotation not test of 
piracy.]—The question whether one author has made 
a piratical use of another’s work does not neces- 
sarily depend upon the quantity of that work 





reports & forms.}—Pltf. published “ An of the original edition of a work, tho Strong evidence of copying.|-—CaRT- 
analysis of the Heritable Securities & copyright of which Bad expe There WRIGHT v. WHARTON eet 20 
Infeftment Acts, with an Appendix, was, however, a later edition of this 0. W. R. 853; 3 0. W. N. ans 25 
conta: Practical Forms of the work, with notes, alterations & addi- O. L. R. 357; 1D. L. R. 392,—CAN. 
write & instruments thereby intro- tions still within the protection of 


duced.”’ Shortly thereafter defts. 
prepared “Reports on the two 
Statutes,’ & appended thereto a 
number of forms. These reports & 
forms were circulated 


among the 
members of the society :— 


Held: the circumstances amounted 
to an invasion of tho copyeight of the illustration :— 
1ed =tho first Held: 


party who had publis 
analysis & forms.—ALEXANDER v 


MACKENZIE (1847), 9 Dunl. (Ct. of the pursuers’ 
Sess.) 748,—SCOT, MURRAY (1870 


PART XIII. SECT. 1, SUB-SECT. 2.—A. 261.—8SCOT 
of par z sr ppees ig ea f' : veel a dag epetition 
of work. efenders issued & e in 
book which prpfessed to be a reprint of 7 


copyright, & the copyeene in which 
was © property o 

From this last edition the 

borrowed certain notes, a few of which 
were original & the rest consisted of 
quotations from various works which 
were used by way of explanation & 


as regarded all the notes 
borrowed the defenders had infringed 
fg 1 ale Sarge 4 v 
9 Macph. 


43 So. Jur. 160; 
of common errors in 


alphabetical: 
names— Infringing publ 


g. Passages copied verbatim. in 
subsequent publication—First 


lisher 

the pureiters  protecled—Though original information 
arreguiarly obtained.]—- WALFORD %. 

JOHNSTON & SON (1846), 20 Dunl. 


(Ct. of Sess.) 1160; 18 Sc. Jur, 423.— 
SCOT. 


h. Sale of American reprints — Of 
copyright book—Added as appendix to 
American iy kplord of Bible imported into 
ts x Canada.}—American reprints of pltf.’s 
{Ot . mar copyright book added as an appendix 

Se. L. BR. to American reprints of the Bible im- 
Beinn of ptt atta“ PRowaE 
@ violation of pltt.’s — 
vy. PARRISH (1896), 27 O. R. 526; 23 
ton— A. R. 728.—CAN, 
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which he has quoted or introduced in his own 
book.— BRAMWELL v. Hat.come (1836), 8 My. & Cr. 
TLL acis ost Be sy ere, Smith (1888), 8 My, & Or 
At Consd. alas v. Lacy (1863), Hom. & ML. TAT. 
id. Sweet v. Shaw (1839), 3 Jur. 217 ; Jarrold v. Houlston 
s Spiers v. Brown (1358), 6 W. R. 
353; . Arthur i803), 11 W. R. 934; Chatterton 
. Cave (1878), 8 App. . 483. 

407. —— Infringement question of degree.|— 
SWEET v. CATER, No. 256, ante. 

408. ——.]—The bill alleged that defts. had 
published a book, in which numerous p es were 
copied from pltfs.’ book, & it otek ba an injunction 
to restrain the sale of defts.’ book :—Held: upon 
comparison of the two books, that in defts.’ book 
there had been such copying from pltfs.’ book as 
would entitle plitfs. to the injunction.—STEVENS 
v. WiLpyY (1850), 19 L. J. Ch. 190. 

See, also, No. 415, post. 

409. Abstract in magazine—Not piracy.J—A 
fair abridgment is not a piracy. 

An abstract published in annual register or 
magazine :—Held: not a precy, especially as the 
author himself had published extracts in a 
periodical ie v. KINNERSLEY (1761), 


Amb, 403 ; E.R. 270. 
An +—Distd. Macklin ». Richardson (1770), Amb. 

694; Whittingham v. Wooler (1817), 2 Swan. 428. 

410. Quotation by way of criticlsm or review— 
Broken & detached fragments of farce—No in- 
fringement.|——-Where deft. having in two numbers 
of a periodical work of theatrical criticism, inserted 
detached extracts to the extent of six or seven 

ages, from a farce the property of pltfs., containing 

0 es, interspersed with criticisms :—Held: 
a bill for a perpetual injunction & an account of 
the profits of the numbers which amounted not to 
£3, would be dismissed with costs. 

If deft. had inserted in one number a criticism, 
& in the following number mere specimens, that 
would be the case of an unprotected plagiarism ; 
but here deft. has given no entire act or scene, but 
only broken & detached fragments of the piece 
in question (GRANT, M.R.).— WinTrinGHAM v. 
WOOLER (1817), 2 Swan. 428; 36 E. R. 679. 
Annotations :—Consd. Bell v. Whitehead (1839), 8 L. J. Ch. 

141. Refd. Tinsley v. Lacy (1863), 1 Hem. & M. 747; 

Scott v. Stanford (1867), 16 L. T. 51. 

411. Ten pages quoted verbatim—Followed 
by other extracts—-Excessive.|— Harper BROTHERS 
v. Biacs & Son (1907), Times, June 27. 

412. Quotation beyond fair limits—Second work 
competing with first—Abstract in encyclopsedia— 
Infringement.]—If an article, in a general com- 
aon of literature & science, copies so much of a 

ook, the copyright of which is vested in another 
person, as to serve as a substitute for it; though 
there may have been no intention to pirate it or to 
injure its sale; this is a violation of literary 
property, for which an action will lie to recover 
een enone v. WILKES (1807), 1 Camp. 
Annotations :—Consd. Bohn v. B a . T. O. 8. 

77. Refd. Newton v. Cowie (827), ¢ Sat. edt reeks 

2, Cook (1885), 3 Ad. & El 138 ; (Campbell o. Scott (1842), 

Newnes, (1894] 3 Ch. 109." sri apace 

413. ———_ ——— No independent work done on 
quotations—Acknowledgment of source no excuse.] 


P. ART XII. SECT. 1, SUB-SECT. 2.—B. 


k. Quotation way oa lana- 
tion 2 Unetrulton. eo Tetensiers ae 





with notes, 


There was a later edition of this work, 
alterations & additions 


CopyriGHt AND LITERARY PROPERTY. 


—A., being clerk & registrar of the London Coal 
Market, was in the habit of publis , under the 
authority of the Corpn., at a considerable profit to 
himself, statistical returns, extracted from the 
Corpn. books of which he had the custody, of all 
imported into London; such returns being 
published annually in sheets, & supplied to sub- 
scribers at a cost of £3 3s. per annum. In a work 
ublished under the authority of the Lords of the 
Hreasury, giving the mineral statistics of the 
United Kingdom during preceding years, & pub- 
lished at a cost of 2s. 6d., the returns compiled & 
published by A. for the last nine years were intro- 
duced into the edition for 1866, the source from 
which this information was derived being promi- 
nently acknowledged, & formed one-third of the 
whole of deft.’s work :—Held: having regard to 
the quantity & matter of the information which 
had been taken & republished without the exercise 
of any independent thought & labour, & the 
prejudice to A. in having the sale of his work super- 
seded by this republication in a cheap form of his 
labours, A. was entitled to an injunction. 

The result, in such cases, is the true test of the 
act, & full acknowledgment of the original, & the 
absence of any dishonest intention, will not excuse 
the appropriator where the effect of his appro- 
priation is, of necessity, to injure & supersede the 
sale of the original work.—Scotr v. STANFORD 
(1867), L. R. 3 Eq. 718; 86 L. J. Ch. 729; 16 
L. T. 51; 16 W. R. 757. 
Annotations :—Consd. rite v. Peninsular & Oriental Steam 
Navigation Co. (1884), 26 Ch. D. 637. Refd. Smith »v. 

Chatto (1874), 31 L. T. 775; Walter v. Steinkopff, pea 

3 Ch. 489; Hanfstaengl v. Empire Palace, Hanfs ng 

v. Newnes, [1894] 3 Ch. 109; Guggenheim v. Leng (1896), 

12 T. L. R. 491. 

—— Second work injuring first—Though 
not a substitute for it—Source acknowledged— 
Infringement.|—Pitf. had become entitled to the 
entire copyright of ‘‘ Illustrations of the Life of 
L. de M.”” Deft. commenced a publication called 
‘‘ The European Library,’ the first volume whereof 
was intituled ‘‘ A Life of L. de M.’’, several passages 
of which were admitted by deft. to have been 
copied from the “ illustrations’ :—Held: deft. 
having, by so doing, materially lessened the price 
of the original work by knowingly taking a material 
valuable part of it, this was sufficient to constitute 
a piracy from the “‘ Illustrations,” notwithstanding 
the passages copied were stated to be quotations, 
& were not so many, nor extensive as to make the 
work so pirated a substitution for the original one. 
—BOouHN v. Boaue (1846), 7 L. T. O. S. 277; 10 


Jur. 420. 
ion :-— Perfo ht Soc. v. 

deme MELT Teg Bi! Soe. Lenn Then 
Pirated matter small proportion of 
original work—-Large proportion of infringing 
work.|—Injunction granted & continued against 
deft. restraining the sale of a sheet almanac, 
containing matter pirated from a distinct part of a 
rrp fl published by the pltf., affording informa- 
tion with respect to the Post Office, compiled from 
public documents ; the matter pirated forming an 
exceedingly small portion of pltf.’s work, but 
bearing a aa proportion to the other matter in 
deft.’s work.— KELLY v. HoopPER (18389), 4 Jur. 21. 

416. In anthology—Though alleged to be 
in illustration of essay.|—Defts. published a work 








—Held: there was no infringement, as 
what was taken did not exceed the 


at it ene protection: of copyright, a of eaieliats quotation. BLAcg 
erty ursw m v. MURRAY Macph. 

. oor which roreeed Ao piglet ag last edition aetentiors quoted passages | Sess.) 341 ia So, yar 160 3 a L. x 

copyright of which had expired. by way of explanation & illustration: | 261.—S8COT. 


Part XII].—INFRINGEMENT. 


poetry, biographical sketches of 43 modern poets, 
& selections from their poems, amongst which were 
six short poems & parts of longer poems, the copy- 
right whereof belonged to pltf. The selectiors 
constituted altogether the bulk of defts.’ work ; 
but were alleged to have been introduced into it 
for the purpose of illustrating the essay :—Held: 
the publication of defts.’ work would be restrained 
as being an infringement of pltf.’s copyright.— 
CAMPBELL v. Scorr (1842), 11 Sim. 81; 11 L. J. Ch. 
166; 6 Jur. 186; 59 E. R. 784. 

Annotations -—Consd. Tinsley v. Lacy (1863), 1 Hem. & M. 

747. Refd. Walter v. Steinkopff, [1892] 3 Ch. 489. 

417. ——— Though extracts selected in support 
of theory.|—H., a bookseller & publisher, pur- 
chased at a sale some books, the property of T., 
deceased, & containing several caricatures & 
sketches executed by T. He purchased, at the 
same time, some separate drawings by T.; & 
afterwards bought some more of T.’s drawings & 
of his books containing sketches. These books 
& sketches came into the possession of C. & W., who 
succeeded H. in his business. C. & W. published 
a book which contained the sketches & caricatures, 
as well as numerous extracts from T.’s published 
novels, in order to show that T. had in fact written 
his own biography in these novels. The copyright 
in the novels, & in all T.’s published & unpublished 
sketches had been assigned to S. :—Held: S. had 
no copyright in the sketches & caricatures, but that, 
inasmuch as the book appeared to contain an 
undue amount of extracts, he was entitled to an 
interlocutory injunction to restrain its sale, on 
giving the usual undertaking as to damages.— 
oo v. CHATTO (1874), 31 L. T. 775; 23 W. R. 


Annotation :—Refd. Hanfstaengl v. Empire Palace (1894), 63 
L. J. Ch. 681. 


Legal digest.|—See No. 220, ante. 

418. Cartoons from ‘* Punch ’*—Reproduced in 
history.|—Pltfs. are the proprietors of a weekly 
periodical called ‘‘ Punch.” Between 1849 & 
1867 they published, in nine several numbers, nine 
cartoons, with descriptive writing underneath 
them with reference to the Emperor Napoleon ITI. 
In 1871 deft. published a work called ‘‘ The Man 
of his Time,”’’ consisting, first, of the ‘‘ Story of the 
Life of Napoleon III., by James M. Haswell”: 
&, secondly, of ‘‘ The same Story as told by 
Popular Caricaturists of the last Thirty Years.”’ 
Among the caricatures in part 2 were copies in a 
reduced form, sometimes with & sometimes without 
the descriptive writing, of the nine cartoons above 
mentioned. No consent from pltfs. to this repro- 
duction had been obtained. In an action by them 
for infringement of their copyright in the several 
books or sheets of letterpress containing the 
cartoons :—Held: a substantial part of pltfs.’ 
books, or sheets of letterpress, had been appro- 
priated, & they were entitled to recover.—BRAD- 
BURY v. HOTTEN (1872), L. R. 8 Exch. 1; 42 
L. J. Ex. 28; 27 L. T. 450; 21 W. R. 126. 


Annotations :—Consd. Smith ». Chatto (1874), 31 L. T. 775; 
Weatherby v. International Horse Agency & Exchange, 
£1010) 2 Oh. 297. Refd. Chatterton v. Cave (1876), 3 

. P. D. 42; Hanfstaengl v. Tupire Palace, Hanfstaeng] 

ev. Newnes, [1894] 3 Ch. 109; Leslie v. Young [1894] A. O. 

335: Cooper e. Stephens, [1895] 1 Ch. 567. 


419. Quotation in one newspaper from another 


—Alleged custom bad.]—MAaxweEL. v. SOMERTON, 
No. 668, post. 
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ex 
1. Of text as altered in copyright wi 
Ne ye ae ae 

ificani—No nfringement. ie 
ay issued a book which professed 
to be a reprint of the tion 


was 


of a work, the cop ht of which had in the cop 
pired. A later edition of this work, there was no 
notes, alterations & additions 

still within the protection of copyright, 
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420. ——- ———.] WALTER v. STEINKOPFE, No. 
28, ante. 

Reprint in periodical—-Under pretence of ab- 
Stract.]|—See No 3895, ante. 


C. Abridgments. 


421. If colourable only—Several pages omitted 
in three volumes.|]—I thought it was an evasive 
abridgment & therefore continued the injunction 
(LORD HARDWICKE, C.).—REapD v. Hopass (1740), 
cited in 2 Atk. at p. 142; 2 Bro. Parl. Cas. at p. 
188; 3 Swan. at p. 679; 26 E. R. 490, L. C. 

422. Not if real & fair—é& not mere colourable 
imitations—Law book—Latin é& French quotations 
translated—Repealed statutes omitted—Infringe- 
ment.|—A bill was brought by G., bookseller, for 
injunction to stay the printing of a book, entitled 
‘* Modern Crown Law ’’; it being suggested to be 
colourable only, & in fact borrowed verbatim from 
‘Pleas of the Crown,” only some old statutes 
being left out which are now repealed; & in 
this work all the Latin & French quotations in 
the ‘‘ Historia Placitorum Coron# ’’ are translated 
into English :—Held: after being referred to 
award, a fair abridgment, & not within the 
statute-—GyTEs v. WiILcox (1741), 2 Atk. 141; 
Barn. Ch. 368; 26 E. R. 489, L. C.; subsequent 
proceedings, 3 Atk. 269. 

Annotation :—Refd. Tonson v. Walker (1752), 3 Swan. 672. 

423. .|]—AInjunction granted 
against a colourable abridgment of the Term 
Rep., among other law reports, till answer or further 
order upon certificate of the bill filed.—BuTTER- 
ee - ROBINSON (1801), 5 Ves. 709; 31 EB. R. 
Annotations :—Consd. Sweet. v. Benning (1855), 18 ©. B. 

459; Walter v. Lane, {1899} 2 Ch. 749. Refd. Chilton v, 

Progress Printing & Publishing Co. (1895), 72 L. T. 442. 























. -] — VESEY v. SWEET 
(1823), 5 Ves. 709, n., 2nd ed.; 31 E. R. 818. 
425. -|—DopsLtEy wv. KINNERSLEY, No. 
409, ante. 
426. Intellectual effort employed.|—To 





constitute a true & proper abridgment of a work 
the whole must be preserved in its sense: & then 
the act of abridgment is an act of understanding, 
employed in carrying a large work into a smaller 
compass, & rendering it less expensive, & more 
convenient both to the time & use of the reader, 
which made an abridgment in the nature of a new 
& meritorious work. An abridgment, where the 
understanding is employed in retrenching un- 
necessary & uninteresting circumstances, which 
rather deaden the narration, is not an act of 
plagiarism upon the original work, nor against 
any property of the author in it, but an allowable 
& meritorious work.—ANON. (1774), Lofft, 775 ; 
98 EH. R. 913, L. C. 

427. -|— Injunction shall be against a 
publication piratically taken from another, but not 
against a fair abridgment.—BenL v. WALKER & 
DBRETT (1785), 1 Bro. C. 0. 451; 28 KE. R. 1235. 
an >—Refd. Tinsley v. Lacy (1863), 1 Hem. & M. 


See, also, No. 195, ante. 
428. Of unpublished notes of cases—Infringe- 
ment.]—STRANGE’s (SIR JOHN) CasE, No. 124, 


ante. 
Abridgment of dramatic work.]—See No. 505, 





ht edition :—Held: 


in co ht edition ng too - 
pot ad vie v. Murray (187 Oo 9 


Macph. (Ct. of Sess.) 341; 43 Sc. Jur. 
160; $ Sc, L. R. 261.—860T 


ers. From 
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Sect. 1—What constitutes: Sub-sect. 2, D., FE. 
& Fo.} 


D. Dramatisation and Burlesque. 

See, now, 1911 Act, s. 1 (2). 

429. Dramatisation of novel—Representation of 
dramatised version— No infringement.] — Drama- 
tising a novel & causing it to be represented on the 
stage without the author’s consent is no infringe- 
ment of his copyright therein —READR v. CON- 
QUEST (1861), 9 C. B. N. S..755; 30 L. J. C. P. 
209; 3 L. T. 888; 7 Jur. N.S. 265; 9 W. R. 
484; 142 BE. R. 297; subsequent proceedings (1862), 
11 C. B. N.S. 479. 

Annotations :—Consd. Toole ». Young (1874), L. R. 9 Q. B. 
623. Distd. Warne v. Seebohn (1888), 39 Ch. D. 73. 
Refd. Boosey v. Fairlie (1877), 7 Ch. D. 301, 
430. -|—(1) It is no infringe- 

ment of copyright to represent a play dramatised 

from a novel written by another author; but 

(2) the printing & publication of a drama in which 

large passages are extracted from a novel is an 

infringement of the copyright in the novel. (3) To 
sustain a bill for an infringement of copyright, it is 
not necessary to prove pitf. has sustained special 

damage.—TINSLEY v. Lacy (1863), 1 Hem. & M. 

147; 2 New Rep. 438; 32 L. J. Ch. 535; 27 J. P. 

676; 11 W. R. 876 3 (pe oe 827. : eels 

-— oole 2%. ow . 

Anno Q. D523. Mis to (2) Consd. Warne @. Sesbohin 
(1888), 39 Ch. D. 73. 48 to (3) Folld. Warne v. Seebohm 
(1888), 39 Ch. D. 73. 

431. ——— Publication of dramatised version— 


Containing large passages from novel—lInfringe- 
ment.|—TINSLEY v. Lacy, No. 430, ante. 

432. ——— Four copies made for acting purposes 
—Infringement.|—Deft. dramatised a novel & 
caused his play to be performed on the stage. The 
infringement of copyright complained of was that, 
for the purpose of producing the play, deft. made 
four copies of it, one for the Lord Chamberlain & 
three for the use of the performers, either in manu- 
script, or by the aid of a typewriter. Very consider- 
able passages in the play were extracted almost 
verbatim from the novel. Deft. claimed the right 
to make more copies if it should be necessary to 
enable him to give further representations of the 

in London & elsewhere :—Held: (1) what 











la 
had beet done by deft. constituted an infringement 


of the pltfs.’ copyright, & they were entitled to an 
injunction to restrain deft. from printing or other- 
wise multiplying copies of his play containing any 
passages from pltfs.’ book; (2) all passages from 
ye. book in the four copies must be cancelled.— 


ARNE & Co. v. SEEBOHM (1888), 39 Ch. D. 73; | 


57 L. J. Ch. 689; 58 L. T. 928; 36 W. R. 686; 4 
T. L. R. 535. 
Annotation :—-As to (2) Apld. Chappell v. Columbia Grapho- 

phone Co. (1914), 112 L. T. 63. 

See, also, No. 485, post. 

.]|—See, also, No. 429, ante, Nos. 490, 492, 
498, 404, 495, post. 

433. By cinematograph film—Degree of simi- 
larity.|—GLYN v. WESTON FEATURE Fim Co., 
No. 55, ante. 

434. By burlesque—Not infringement.|—GLyn 
v. WESTON FEATURE FILM Co., No. 55, anle. 


PART XIII. SECT. 1, SUB-SECT.2.—D. . 
m. Dramatisation of novel — Not | 
dramatised by author hi '— Provided 
previous drumatisation jj 
tise a novel 
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| BRUBMAN . 





who bese al eneck into another 
language no ere gull 
infringement of conve 

] MAHOMED SHIRAZI (1890), 
I. L. R. 14 Bom. 686.—IND. 


Copyricut anD LirERARY PROPERTY. 


F. Translations. 

4385. Retranslation into English—From foreign 
transiation of English work.j—Where there are 
errors in both publications, the a ae is, 
that the author of the last publication has pirated 
the first author’s work ; but where the same errors 
are found in works common to both, & upon 
evidence the second author has used such works, 
the mere insertion of like errors in both publica- 
tions would not be a proof of piracy. An author 
may make a fair use of a prior anor semen as to the 
scope & tenor of a work; &, therefore, where upon 
the evidence it appcars that no unfair use of the 
prior publication has been made, an injunction 
to restrain the publication of the second book would 
be refused.—MuRRAY v. BOoGUE (1853), 1 Drew. 
853; 22 L. J. Ch. 457; 20 L. T. O. S. 198; 17 
Jur. 219; 1 W. R. 109; 61 E. R. 487. 

Annotations :—Refd. Jarrold v. Houlston (1851), 8K. & J. 
708; Collingridge v. Kmmott (1887), 57 L. T. 864; Hant- 
staengl r. Empire Palace, Hanfstaengl ». Newnes, [1894] 
8 Ch. 109; Moffatt & Paige v. Gill (1901), 84 L. T. 452. 


F. Where Absolute Originality Impossible. 

436. General rule—User with mere colourable 
variations—Infringement.]—J ARROLD v. HOULSTON, 
No. 22, ante. 

Sce, also, No. 442, post; No. 51, ante. 

437. Competition between two works not 
essential—Stud Book.|—WEATHERBY & SONS v. 
INTERNATIONAL HoRSE AGENCY & EXCHANGE, 
Lrv., No. 74, ante. 

438. Similarity unavoidable—Book of chrono- 





| logy—lInfringement question of fact.|—In an 
- action for pirating a book of chronology, it was 


proved by pltf. that though some parts of deft.’s 
ook were different, yet in gencral it was the same, 
& particularly from p. 20 to p. 34 it was a literal 
copy :—Held : pltf£. must recover. 

The main question was whether in substance 
one work is a copy & imitation of the other; for 
undoubtedly in a chronological work the same 
facts must be related (LoRD KENyon, C.J.).— 
TRUSLER v. MURRAY (1789), 1 East, 362, n.; 102 
E. R. 140, n. 

Annotation :—Consd. Matthewson v. Stockdale (1806), 12 

Ves. 270, 


439. ——— Map on same scale—Positive evidence 
of copying nécessary.]—NIcHOLS v. LODER (1831), 
2 Coop. temp. Cott. 217; 47 E. R. 1135. 

See, also, No. 66, ante; No. 440, post. 

440. Test of fair user—Earlier work used as 
basis of improvement——Chart—No infringement.| 
This was an action for pirating sea charts, which 
are protected by Prints Copyright Act, 1777 (c. 57). 
The charts which had been copied were four in 
number, which deft. had made into one large map. 
Deft. had taken the body of his publication from 
the work of pltfs., but he had made many altera- 
tions & improvements thereupon ; also pltfs. had 
originally been at a great expense in procuring 
materials for these maps :—Held: there had been 
no infringement of copyright. 

The Act that secures copyright to authors does 
not prohibit writing on the same subject, the 
question is, whether the alteration be colourable 


copyright :-—Held: defts., by trans- 
lating the books, had not fntringed 
pit{s.— MACMILLAN ¥. KHAN BAHADUR 
SHAMSUL ULAMA ZAKA (1895), 1. L. RB. 
19 Bom. 557.—IND. 


ty of an 
t.—ABDUR- 


» 60 long oO. }~Pltfs. were publishers 
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PART XIII. SECT. 1, SUB-SECT, 2.—E. 
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n. No wtfringement.])— A person y 


pace thet the 
by deft. were an 


In 
ooks printed & sold 


sary.}—Rovussao v. THAOKER & Co. 
ent of their 


Part XIII.—-InrriIncemMent. 


or not? No doubt different men may take 

engravings from the same picture. The same 

-rinciple holds with regard to charts ; whoever has 

t in his intention to publish a chart may take 

advantage of all prior publications. There is no 

monopoly of the subject, the jury will decide 
whether it be a servile imitation or not (MANS- 

FIKLD, O.J.).—SAYRE v. Moore (1785), 1 East, 

861, n.3; 102 E. R. 139. 

441. —— Defendant’s edition of letters 
printed from plaintiff’s text—& corrected from 
rl, rage Rar ie Piti. published a book 
under the title of the ‘‘ Letters from Dorothy 
Osborne to Sir William Temple, 1652-54,” having 
first obtained the permission of the owner of the 
letters. The letters being undated plitf. placed 
them in their probable order, translated them into 
modern English & spelling, wrote an introduction, 
notes & compiled an index. The British Museum 
purchased the original letters, & they were placed 
in a folio in the same order with one exception as 
pltf. had placed them in his book. Five years 
after pltf. published his book, deft. published an 
edition of the letters under the title of the ‘‘ Love 
Letters from Dorothy Osborne to Sir William 
Temple ” with an introduction, notes & index by 
deft. G. Pitf. brought an action for infringement 
of copyright alleging that deft. G. had taken his 
text, sent it to the printers, & revised & corrected it 
from the originals :—Held : an injunction must be 
granted to restrain the publication of deft.’s book, 
correcting pltf.’s ‘ext did not affect his copyright.— 
ParRy v. MoRING & GOLLANCZ (1903), MacGilli- 
vray’s Copyright Cases, 49. 

442. ——— Earlier work must be subjected to 
independent labour—Dictionary.|—-In cases of copy- 
right, where, from the nature of the work, absolute 
originality is impossible, the ct. will not hold a 
subsequent author guilty of piracy by reason of his 
having made use of the works of earlier writers, 
provided he bestows such mental labour upon 
what he takes, as to give to it an original character ; 
but the alterations which he makes must not be 
of a merely colourable character, & it is incumbent 
upon him to acknowledge the use which he has 
made of such earlier works.—SPiIERS v. BROWN 
(1858), 31 L. T. 0.8.16; 22 J. P. 738; 6 W. R. 352. 
Annotations :~ Refd. Hotten v. Arthur (1863), 1 Hem. & M. 

608 ; Scott v. Stanford (1867), L. R. 3 Iq. 718; Hilde- 

sheimer & Fa er v. Dunn (1891), 64 L. T. 452 ; Moffatt 

& Paige v. Gill & Marshall (1902), 86 L. T. 465. 

443. Earlier work may be used to verify 
results—Guide book.]—-The compiler of a directory 
or guide book, containing information derived from 
sources common to all, which must of necessity be 
identical in all cases if correctly given, is not entitled 
to spare himself the labour & expense of original 
inquiry by adopting & republishing the informa- 
tion contained in previous works on the same 
subject. He must obtain & work out the informa- 
tion independently for himself, & the only legiti- 
mate use which he can make of previous works is 
for the purpose of verifying the correctness of his 
results.— KELLY v. MorRRIs (1866), L. R. 1 Ha. 
697; 35 L. J. Ch. 423; 14 L. T. 222; 380 J. P. 
628; 14 W. R. 496. 

Annotations :-—Consd. Morris v. Ashbee (1868), L. R. 7 Ea. 
34: Cox v. Land & Water Journal Co. (1869), L. R. 9 Eq. 
324; Morris r, Wright (1870), 6 Ch. App. 279; Hogg v. 
Scott (1874), L. R.18 Eq. 444. Apld. ‘Ager v. Peninsular 
& Oriental | Steam Navigation Co. isan), 26 Ch. D. 637 
120, Apld, Walter v. Lane, [1900] A. C. 639, 

v. Truswell (1894) . one 3 ton 


9 v, rinting 
& Publishing Co., aS Mentd. Hildesheimer & 
Faulkner v, Dunn (1891), 64 L. T. 452. 


444, —— Directory.]|—KELLY v. Morris, 
No. 4438, ante. 
J.-—VOL. xIrl, 
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445, —— ——— Unless amounting to mere 
copying.]—Mornkis v. ASHBEB, No. 79, ante. 

446, ——— Earlier work may be used as guide 
to information.]—Pitf. puniehed a book, & deft. 
afterwards published a book on the same subject, 
in which he mentioned pltf.’s book as one of the 
authorities consulted by him. Pitf. alleged deft.’s 
book was a piracy, & in proof showed pltf. had 
referred to a large number of authorities to which 
deft. had referred. Deft. stated he had taken the 
references from a previous writer from whom pltf. 
had taken them, & showed that he, deft., had 
referred to two authorities not mentioned by 

Itf., but as to two of the authorities referred to 

y pitf., & also by deft., deft. was unable to state 
where he had found them :—Held: (1) under the 
circumstances deft. had not made such use of 
pitf.’s book as to entitle ptf. to an injunction ; 
(2) an author who has been Jed by a former author 
to refer to older writers might without committing 
piracy use the same passages in the older writers 
which were used by the former author; (3) an 
author had no monopoly in any theory propounded 
by him; (4) the ct. would not grant an injunction 
to restrain plagiarism unless some material part 
of pltf.’s book was shown to have been taken.— 
Pike v. NicHoLAs (1869), 5 Ch. App. 251; 39 
L. J. Ch. 485; 18 W. R. 821, I. C. 


Annotations :—As to (1) Refd. Morris v. Wright (1870), 5 
Ch. App. 279; Chatterton v. Cave (1876), 2 C. P. D. 42 


Walter v. Steinkopff, [1892] 3 Ch. 489; Glyn v. Weston 
Feature Co., 16 


1916] 1 Ch. 261. As to (4) Consd. 
Moffatt & Paige v. Gill (1901), 84 L. T. 452. “a 


447, —— Directory.]|—Although the com- 
piler of a new directory is not justified in using slips 
cut from one previously published for the purpose 
of deriving information from them for his own 
work, yet he may use such slips for the purpose of 
directing him to the parties from whom such 
information is to be obtained. 

Pitf., who was the publisher of a trades directory, 
filed a bill against deft., who was preparing for 
publication a new directory, charging him with 
using slips cut from pltf.’3 work in obtaining 
materials for the new directory, & with copying 
from such slips. Pltf. having moved for an inter- 
locutory injunction, deft. filed an affidavit, in 
which he admitted that at first he had used slips 
from pltf.’s work in obtaining materials for his own ; 
but having discovered that it was illegal to do so, 
he had discontinued the practice; & he denied 
having copied any of such slips. In the absence 
of satisfactory evidence of the actual contents of 
the new directory, which was not yet published :— 
Held: injunction would be refused.—MorrIis v. 
Wriaut (1870), 5 Ch. App. 279; 22 J. T. 78; 18 
W. R. 327, C. A. 








Annotations :-—Consd. Hogg v. Scott (1874), L. R. 18 Eq. 
444. Rofd. Leslic v. Young (1894), 6 R. 211; Moffatt 
Paige v. Gill (1901), 84 L. T. 452. 


See, also, No. 51, ante. 


448. Road. book—Map substituted for letter- 
press—No infringement.|—A. having sold to B. a 
book of roads which was printed in letterpress, 
after the expiration of the first fourteen years sold 
it to C., who published the high roads upon copper 

lates, & the cross roads in letterpress ; as to C. :— 

eld: an injunction would be granted ; the author 
having no resulting right as against his own 
assignee, after the first 14 years, & this being part 
of the former work, although the delineation on 
oop er plates was a new work.—CARNAN v. BOWLES 
(1 86), 2 Bro. C. C. 80; 29 E. R. 465. 


449. Legal digest—Headnotes from _ reports 
used—Infringement.]}—SWEET v. BENNING, No. 
220, ante. . 
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Sect. 1.—What constitutes: Sub-sect. 2, F.; eub- 
sect. 3, A., B. &C.] 


450. Edition of Shakespeare play — General 
arrangement of critical matter similar—Similar 
selection of quotations as illustrations—Infringe- 
ment.|—Morratt & Paice, Lrp. v. Girt & Sons, 
Iap., No. 51, ante. 


SvcB-sEcT. 3.—ARTISTIC WORKS. 
A. Paintings and Drawings. 

451. Any process capable of indefinite muiltipli- 
cation.]|—The piracy of a picture or engraving by 
the process of photography, or by any other process 
mec cal or otherwise whereby copies may be 
indefinitely multiplied, is within Engraving Copy- 
right Acts, 1734 (c. 13), & 1766 (c. 38), & Prints 
Copyright Act, 1777 (c. 57), for the protection 
of artists & engravers.— GAMBART v. BAL 
(1863), 14 C. B. N. S. 306; 2 New Rep. 125; 32 
L. J. C. P. 166; 8 L. T. 426; 9 Jur. N.S. 1059; 
11 W. R. 699; 143 E.R. 463. 

Anno Ashford (1867), L. R. 2 


tations -—-Apprvd. Graves v. 
Cc. P. 410. Consd. Hanfstaengl v. Empire Palace, Hanf- 
staengl ». Newnea, [1894] 3 Ch. 109. Refd. Dicks v. 

Brooks (1880), 15 Ch. D. 22. 

452, ——.]-.The piracy of a picture or en- 
graving by the process of photography, or by any 
other process, mechanical or otherwise, whereby 
copies may be indefinitely multiplied, is within 
Engraving Copyright Acts, 1734 (c. 13), & 1766 
(c. 38), & Prints Copyright Act, 1777 (c. 57), for 
the protection of artists & engravers.—GRAVES v. 
ASHFORD (1867), L. R.2C. P. 410; 36 L. J.C. P. 
il a L. T. 98; 31 J. P. 343; 15 W. R. 495, 
Annotation :—Consd. Rock v. Lazarus (1872), L. R. 15 Eq. 


458. Photograph of engraving of picture.|— 
G., being the proprietor of a copyright in two 
paintings in oil, & in a photograph, entered them 
under Fine Arts Copyright Act, 1862 (c. 68),s. 4. B. 
sold, on two several days, in two parcels, 26 photo- 
grapnic copies of these works, knowing them to 
have been unlawfully made. These copies had 
been made from engravings of the pictures, in 
which engravings G. also had the copyright. 
was convicted under the above Act, s. 6, in a penalty 
for each copy sold :—Held: the nature & subject 
of the works were sufficiently described under 
the Act, s. 4; to sell photographic copies of the 
engravings of a painting in which a person had a 
copyright, was an offence under the Act, s.6; &B 
was properly convicted in a penalty in respect of 
each copy sold.—E2z p. BEAL (1868), L. R. 3 Q. B. 
887; 87 L. J. Q. B. 161; 32 J. P. 628; sub nom. 
Bra v. GRAvEs, Fz p. BEAL, 9 B. & 8S. 395; sub 
wor GRAVES v. BEAL, 18 L. T. 285; 16 W. R. 
Se isliins -—Consd. Hanfstaeng] ». Empire Palace, Hanf- 

ngil v. Newnes, [1894] 3 Ch. 109; Nicholls v. Parker 

(i908 »17T. L. R. 482. Apprvd. & Folld. Hildesheimer v. 

aulkner, (1901) 2 Ch. 552, Refd. Tuck v. Priester $2853): 
19 Q. B. D. 48 ; McCrum v. Eisner (1917), 87 L. J. Ch. 99. 

454. Reduced copies licenced by owner for 
particular purpose—Mounted & sold—No infringe- 
ment.]—-Frosr & REED v. OLIVE SERIES PUB- 
LISHING Co. (1908), 24 T. L. R. 649. 


450 i. Edition of Shakespeare pla 
-— General arrangement of wiutior 
Jateeie | th. aa annotated edition 

an anno n 
of one of Shakeupeare’s plays published 
b ent similar 


e was 
copied oor, that of pltf.’s 

of the introduction & 
were taken from pltf.’s 
book either under a colourable dis- 
guise or verbatim :—Held: deft. had 


& Sons, Lrp. 


CoPpYBIGHT AND LITERARY PROPERTY. 


455. Innocent publication no exouse.|— 
ce ies v. VALLEY PrintiING Co., No. 128, 
an s 

456. By one co-author.]|—In 1885 P., a 
German, was engaged to paint a panorama of 
Jerusalem & the Crucifixion. He engaged K. & 
F., also Germans, to assist him, & the t went to 
the Holy Land to make pictures & take photo- 
graphs. On their return they painted eight 
pictures, one painting the architectural parts, one 
the landscape, & one the figures. From these 
pictures the panorama was painted on a larger 
scale, & exhibited in Germany. K. & F. after- 
wards went to Holland & the U.S.A., & there painted 
other panoramas of Jerusalem & the Crucifixion, 
one of which had been brought over, & exhibited 
by deft.in London. It was proved that there was 
a@ copyright in the German panorama, & that such 
copyright belonged, so far as necessary for the 
purposes of the present action, to pltfs. :—Held : 
the copyright in respect of which pltfs. sued was in 
the panorama as a whole, & if F..& K. had confined 
themselves to reproducing the parts which they 
respectively had painted they could not be inter- 
fered with, but deft.’s panorama was really only 
a@ colourable reproduction of pltfs.’, & there had 
been an infringement of pltfs.’ sae Ge eae 
BURN v. HOLLINGSHEAD, [1891] Ch. 371; 60 
7 J. Ch. 768 i T. arr Pu T. L. R. 263. 
Holloway, [1893] 2 Qe Te iantitacnel a atnerioan 
Tobacco Go., [1895] 1Q. B. 347. 

See, also, No. 538, post. 

457. By tableaux vivants—No infringement.]— 
H. was the owner of the cop yee ht in pictures 
painted in Germany. The E. Co. exhibited at a 
music-hall tableaux vivanis taken from the pictures. 
N. in a newspaper published reproductions of 
sketches taken from the tableaux :—Held: the 
representation of pictures by tableaux vivants 
formed by grouping in the same way as the figures 
in the pictures living persons in the same dress 
& the same attitudes is not an infringement of the 
copyright.—HANFSTAENGL v. EMPIRE PALACE, 
Lrp., [1894] 2 Ch.1; 63 L. J. Ch. 417; 70 L. T. 
459; 42 W. R. 454; 10 T. L. R. 2293 38 Sol. Jo. 
270; 7 HR. 375, C. A.3 subsequent proceedings 
(1895), 11 T. L. R. 368. 


Annotations :—Consd. Millar & Lang v. Polak, [1908] 1 Ch. 
433; Bradbury, ew v. Day (1916), 32 T. L. R. 349. 
Refd. Boosey v. Whight, [1899] 1 Ch. 836. 





458. With painted backgrounds resembling 
originals — Infringement as to background.]— 
HANFSTAENGL v. EMPIRE PALACE, Jrp. (1895), 11 
T. L. R. 368. 

459. ——— -—— Infringement.|—Held: on the 
facts, deft. had by means of a tableaua vivant in- 
fringed pitf.’s copyright in a cartoon & pltfs. were 
entitled to an injunction & damages.— BRADBURY, 
AGNEW & Co. v. DAY (1916), 32 T. L. R. 349. 

460. By newspaper reproduction of tableaux 
vivants—No infringement.|—An artist employed 
by an illustrated newspaper made rough sketches 
of certain tableaux vivants, which were intended to 
represent pictures, of. the copyright in which 
oe was the owner; & reproductions of 
these sketches were published in the newspaper :— 


| Held: the sketches were not copies of the pictures 


appropriated a substantial & valuable 
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Part XIITI.—INFRINGEMENT. P 


or of the rr an thereof within Fine Arts Oopy- 
right Act, 186 < 68).—HANFSTAENGL v. BAINES 
& Co., [1895] A. 0. 20; 64L. J. Oh. 81; 72L.T.1 
mat Tif Hantataengl ». Smith, (1905). Gn eis. Bceaeaer. 
Agnew v. Day (19168), 32 T. L. R. 349; M v. Kisner 
(1 17), 87 L. J. Ch. 99. Refd. Boosey v. Whight, [1899] 


Oh. 
461. -J]—HANFSTAENGL  v. 
(1895), 11 T. L. R. 8143; 39 Sol. Jo. 363. 


462. Incomplete or modified coples—Copy of 


NEWNES 


substantial portion.|—Where a pee contains a- 


direct copy, of a substantial portion of a copyright 
work, that substantial portion constitutes an 
infringement if it is a copy in the ordinary sense, 
& particularly where the sentiment expressed in the 
copyright picture has also been embodied.—BROooKs 
v. Revicious Tract Socrery (1897), 45 W. R. 476 ; 
41 Sol. Jo. 333. 

463. —-—- Reduced copy of figure—With slight 
modification — Without background.} — Pitf. was 
the owner of the copyrights in several works of art, 
including an oil-painting of which the principal 
feature was the winged figure of Psyche, & hi 
business consisted in reproducing these copyright 
works in various forms & sizes by means of photo- 
graphic processes & selling the reproductions. 
Pltf. complained that a very rough photographic 
illustration which appeared in the advertisement 
portion of a well-known magazine was an infringe- 
ment of his copyright in this picture. The illus- 
tration, which was diminutive & was devoid of 
artistic merit, contained a rude reproduction of the 
female figure, but omitted a portion of the back- 
ground of the picture :—Held: the illustration 
was an infringement of pltf.’s copyright, inasmuch 
as it tended to prevent the sale of pltf.’s goods by 
familiarising the public with a base form of repro- 
duction. HANFSTAENGL v. SmirH (W. H.) & 
Sons, [1905] 1 Ch. 519; 74 L. J. Ch. 304; 92 
L. T. 351; 21 T. L. R. 291 





Annotation :—Consd, MoCrum v. Eisner (1917), 87 L. J. Ch. 
464. Reversed copy.|—Pltf. was the owner 
of the copyright of a drawing, the principal features 


of which deft. had copied on to a wood-block, so 
that in the reproductions printed therefrom the 
features were transposed, & faced the opposite 
direction :—Held: the block & reproductions 
printed therefrom were copies or colourable imita- 
tions & infringements of the copyright.—WuITE- 
HEAD v. WELLINGTON (1911), 55 Sol. Jo. 272. 
465. ——— Figure in different attitude — With 
different inscription—-No infringement.] — Plitf. 
was the owner of the copyright in a series of picture 
po cards, one of which depicted a soldier reading 
he orders of the day for recruits, underneath which 
was the legend, ‘‘ & then we have the rest of the 
day to ourselves.”” The soldier appeared to be 
very tired & hot; & he was resting on his rifle, 
the butt of which was on the ground. Deft. 
published a picture post card depicting a soldier 
reading the ly routine, underneath which was 
the legend, ‘‘& then we have the rest of the day 
to ourselves.”’ In deft.’s card the soldier appeared 
to be sre fresh & cool, & he was t his 
rifle on his shoulder. In an action by pltf., asking 
for an injunction & es in respect of the 
alleged infringement of copyright :—Held: 
the aan & general set-up of the cards being 
dissimilar, there was no infringement.—McCrum 
v. HisneR (1917), 87 L. J. Ch. 99; 117 L. T. 536. 
466. Three architectural drawings out of two 


PART XIII. SECT. 1, SUB-SECT. 3.—B. For exh 
s. By enlarging from negative 


tbition.}-—M'CosH v. CROW 
(GroRGE) & Co. (1903), 5 F. (Ct. of | 
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hundred — Reprinted in magazine.) — NEALE v 
HARrMER (1897), 13 T. L. R. 209. 

487. Copy produced abroad—Not unlawful under 
Fine Arts Copyright Act, 1862 (c. 68), s. 6.|—Pltfs. 
were the owners of a drawing, which they entrusted 
in confidence to deft. in Germany to produce 
certain copies. Deft. executed the work, & also 
made other copies for himself & sent them to 
Hngland. Subsequently deft., without the consent 
of pltfs., sold the copies which he had made for 
himself & sent to England. In an action by pltés. 
for an injunction & to recover penalties & damages 
under the above Act, as. 6, 11 :—Held: pltfs. were 
entitled to an injunction & es for breach of 
contract & good faith, but were not entitled to 
ponaine: on the ground that production abroad 

not unlawful within the meaning of s. 6.—-Tuck 
& Sons v. PRIESTER (1887), 19 Q. B. D. 629; 56 
L. J. Q. B. 653; 652 J. P. 213; 86 W. R. 93; 8 
T. L. R. 826, O. A. 

Annotations :-—Consd. Troitesch v. Rees (1887), 3 T. L. R. 


773; Wishburn ov. Hollings ead, [1891] 2 Ch. 371. 
Apprvd. Graves v. Gorrie, [1903] A. 0.496. Consd. Bowden». 
ated Picto 1 Ch 6; Barker 


1911) . 38 

Motion Photography v. Hulton (1912), 28 T. L. R. 496. 
Apid. Amber Size & Chemical Co. v. Menzel, [1913] 2 Ch. 
239. Refd. Pollard v. 8), 4 D 
845; Robb v. Green, [1895] 2 Q. B. 1; Hil . 
Faulkner, {1901} 2 Oh. 552; Nicholls ». Paker (1901), 17 
T. L. R. 482; Alperton Rubber Co. v. Manning ° 17), 
86 L. J. Ch. 877. Mentd. Forbes v. Samuel, (1913) 3 
K. B. 706; A.-G. v. Brown, (1920) 1 K. B. 773; Rem- 
mington v. Larchin, (1921) 3 K. B. 404. 

Registered design.]—See TRADE MARKS, TRADE 

NamEs, & DESIGNS. 


B. Photographs. 

468. By taking head—For composite photo- 
graph.|—-LONDON STEREOSCOPIC & PHOTOGRAPHIC 
Oo., Lrp. v. KELLY (1888), 6 T. L. R. 169. 

469. By enlarged drawing—Published in news- 
paper.|—-One of the defts. made a drawing on 4 
larger scale of an original photograph, of the copy- 
right in which the pltf. was owner, & sold it to the 
other defts., who reproduced the drawing as a full 
page illustration in an illustrated newspaper of 
which they were the proprietors. In an action 
for an injunction restraining defts. from making 
& publishing copies of the photograph, & for 
penalties under Fine Arts Copyright Act, 1862 
(c. 68), & for damages :—Held: the drawing was 
a copy of the photograph within the meaning of the 
Act, & pltf. was entitled to the injunction & to 
fee ari A ee v. ALDIN (1895), 65 


470. By advertisement poster.|—-BoLTon v. 
LONDON EXHIBITIONS, Lrp., & WEINERS, LTD., 
No. 561, post. ; 

Ownership of copyright, see Part IV., Sect. 1, 
sub-sects. 1, B. (a), & 2, B., ante. 

Effect of licence to reproduce, see No. 324, ante. 

Copies by photography, see Nos. 451, 452, 
458, ante. 


C. Engravings, Prints, etc. 

471. Copy from original picture—No infringe- 
ment.]—Where an engraving has been e from 
a picture it is not a piracy of the print for another 
artist to make another engraving from the original 

icture.—-DE BERENGER v. WHEBLE (1819), 2 
tark. 548. 

472. May be infringement.|—Tuck v. 
Canton, No. 269, ante. 

473. Whether by he from original plate.]— 
A. being employed by B. to engrave plates from 
drawings belonging to B., took off from the plates 


Seas.) 670; 40 8a L. R. 614; 11 
8. Ll. T, 19.—SCOT. 
P22 
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Sect. 1—What constitutes: Sub-sect. 3, C. & D.; 
sub-sects. 4 & 5.] 


so engraved by him a number of proof impressions, 
which he retained for his own use. A. afterwards 
became bankrupt, & the proofs of which he had 
so possessed himself, were advertised by his 
assignees for sale:—Held: neither he nor his 
assignees were liable under Prints Copyright Act, 

1777 (c. 57), to an action for having disposed of 

pirated prints without the consent of the proprietor, 

inasmuch as that Act applied to impressions of 
engravings pirated from other engravings, & not to 

parle taken from a lawful plate-—MURRAY v. 
HATH (1831), 1 B. & Ad. 804; 91. J. 0.8. K. B. 

111; 109 E. R. 985. 

Annotations : nsd. Prince Albert v. Strange (1848), 2 
De G. & Sm. 652; Pollard v. Photoereynis Co. (1888), 40 

Ch. D. 345; Marshall v. Bull (1901), 85 L. T. 77. 

474. Whether by enlarged copy—Exhibited for 

rofit as diorama.|—-A. made a copy of a print 

nvented by B., in colours, & of larger dimensions, 

& exhibited it as a diorama. The ct. refused to 

restrain the exhibition until the right had been 

established at law.—MAaRTIN v. WRIGHT (1833), 6 

Sim. 297; 58 E. R. 605. 

Annotations :-—Mentd. Austria (Emperor) v. Day (1861), 3 
De G. F. & J, 217; Mulkern v, Ward (1872), L. R. 13 Eq. 
619 ; Prudential Assce. v. Knott (1875), 10 Ch. App. 142. 
475. By substantial copy—Question of fact for 

jury.j—In an action on the case, for pirating an 

engraving, brought under Copyright Act, 1776 

(c. 57), which gives a right of action against any 

one who shall copy any print ‘‘ in the whole or in 

part, by varying, adding to, or diminishing from, 
the main design,’’ the judge directed the jury to 
consider whether deft.’s engraving was sub- 
stantially a copy of pltf.’s :—Held: this direction 
was correct. Semble: the law will imply damage 
if the piracy be proved, although no actual damage 
ma ave been sustained.—MoorE v. CLARKE 

(1842), 9 M. & W. 692; 11 L. J. Ex. 286; 6 Jur. 

648; 152 EB. R. 298. 

Annotation :—Mentd. Llectric Telegraph Co. v. Nott (1847), 
8 L. T. O. 8. 529. 

476. Any process capable of indefinite multipli- 
cation.|—-GAMBART v. BALL, No. 451, ante. 

ae -———.|—-GRAVES v. ASHFORD, No. 452, 
ante. 

See, also, No. 4538, ante. 

478. By pattern for wool work—No infringe- 
ment.]—D., the proprietor of a periodical, pub- 
lished with his Christmas number a pattern for 
wool work, consisting of the figures in Millais’ 
picture, ‘‘ The Huguenot,” with a different back- 
ground. The pattern appeared not to have been 
taken from the original picture, but to have been 
made by help of a fine engraving published in 
1857. The pattern was a mosaic built up of small 
coloured squares. B., who was the owner of the 
i dala ar in the engraving, claimed an injunction 
ag. the sale of the pattern, & penalties in 
hl Ped of the infringement of his copyright :— 
Held: oe pattern of this description was not a 
copy of the engraving within the meaning of 
Engraving Copyright Act, 1766 (c. 88), & Prints 
Copyright Act, 1777 (c. 57), as it did not copy or 
imitate anything which constituted the work of 
the e ver, & the injunction & penalties would be 
refused.—Dicks v. Brooks (1880), 15 Ch. D. 22; 
49 L. J. Ch. 813; 43 L. T. 71; 29 W. R. 87, C. A. 


Annotations :-—Consd. Halsey _v. Brotherhood (1881), 19 
Ch. D. 386 ; Hanfstaengl v. Empire Palace, [1894] 2 Ch. 1. 
Folld. Hanfstaengl v. Empire Palace anfstaeng! v. 
Newnes, [1894] 8 Ch. 109; Hanfstaenal v. Smith, {1905} 
1 Ob. 619. Refd, Burnett v. Tak (1882), 45 L. T. 743; 
Household & Rosher v. Fairburn & Hail (1884), 61 L. T. 

498; Boosey v. Whight, [1899] 1 Ch. 836. 


479. Design for type face—User of letters—No 
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infringement—unless colourable imitation of whole.] 
HENSON, BLAKE & Oo. v. GRANT, LaGros & 
Co., No. 108, ante. 
Design for Christmas card—Reproduced as 
advertisement.|—See No. 201, ante. 


D. Sculpture. 

480. Sale of pirated cast slightly altered—Or 
ma exact facsimile—No offence under Copy- 
right Act, 1798 (c. 71).])—-It is no offence under 
the above Act, passed for preventing the pirating 
of busts & other figures made & published by 
statuaries, to sell a pirated cast of a bust, if the 
piracy has any addition to or diminution from the 
original. : it is no offence to make a 
pirated cast if it is a perfect facsimile of the 
epee. aaeean v. COOPER (1811), 3 Camp. 
Annotation :—Retd. West v. Francis (1822), 5 B. & Ald. 737. 

See, also, No. 112, ante. 


Sus-sEct. 4.—MvusIcaL WoRKS. 


See, now, 1911 Act, s. 1 (2) (d). 

481. By copies— Distributed gratis among 
members of musical society.|—A publication of a 
piece of music, not for sale or hire, but by the 
gratuitous distribution of lithographed copies 
amongst the members of a musical society, Is a 

ublication for which a person would be liable as 
or an invasion of the property of the proprietor 
therein.—NOVELLO v. SuDLOW (1852), 12 C. B. 
177; 21L. J.C. P. 169; 19 L. T. O. S. 166; 16 

Jur. 689; 138 E. R. 869. 
lar & Oriental Steam 


Annotations :—Consd. Ager v. Peninsu 
Navigation Co. (1884), 26 Ch. D. 637 ; Warne v. Seebohm 
(1888), 39 Ch. D. 73 ; Chappell v. Columbia Graphophone 
Co., {1914} 2 Ch. 745. 

482. By performance—Operatic score based on 
arrangement for planoforte—Infringement of 


original opera.J—FAIRLIE v. BoosEy, No. 378, 
ante 


488. ——— Though not at ‘‘ place of dramatic 
entertainment.’’]—Action by the owner of the sole 
liberty of performing a musical composition, which 
was not a dramatic piece, to recover penalties for 
the unauthorised performance of that composition 
at a place which was not a place of dramatic enter- 
tainment :—Held: pltf. was entitled to recover 
the penalty given by Dramatic Copyright Act, 
1833 (c. 15), s. 2, & was not limited to the recovery 
of damages only, for the right to recover the penalty 
was not confined to cases in which there had been 
an infringement of the sole liberty of performing a 
musical composition by an unauthorised per- 
formance at a place of dramatic entertainment, 
WALL v. TAYLOR (1883), 11 Q. B. D. 1023; 652 
L. J. Q. B. 558; 31 W. R. 712, C. A. 

Annotations :-—Refd. Duck v. Bates (1884), 13 Q. B. D. 843; 

Monaghan v. Taylor (18886), 2 T. L 46; Adams ». 


Batley, Cole v. Francis (1887), 18 @. B. D. 625; Fuller », 
precknoe Winter Gardens & Pavilion Co., [1895] 2 Q. B. 


oe Sect. 3, sub-sect. 4, & Nos. 506, 507, 508, 
ost. 

% 484, By adaptation—As dance music—Opera.]— 
To publish, in the form of quadrilles & waltzes, the 
airs of an opera of which there exists an exclusive 
copyright is an act of piracy.—D’ALMAINE v. 
Boospy (1835), 1 Y. & O. Ex. 288; 41. J. Ex. Eq. 


91 > 160 EE. R. 117. 

Annotations :-— Chappell v. Purday (1841), 4 Y. & O. Ex. 
485; Chappell v. Purday (1845), 14 M. & W. 303; Cocks 
v. Eurday, {848}, 6 0. B. 860; Boosey v. Purday (1849), 
4 Exch, 145; Jeff v. ae ees (1854), 4 H. L. Cas. 815; 

1855), 3 GO $ Wood v. 
Q. B. 223; Chatterton v. Cave 


Sweet v. Benning 
Boosey (1868), L. R. 3 


Part XIIJI.—-INFRINGEMENT. 


Boucicault v. Chatterton 
D. 267; Fairlie v. Boosey (1879), 4 App. Cas. 


485. ———- Manuscript orchestral accompani- 
ment—For purpose of gramophone record.|—The 
rights given by 1911 Act to the author of a musical 

roduction to restrain the manufacturer of records 
or mechanical reproduction of the music, & to 
other persons to make such records upon giving 
notice to the author & paying royalties to him, do 
not affect any copyright vested in an assignee 
under an assignment made before that Act. The 
making of a single copy of a song with pianoforte 
accompaniment, the copyright of which is vested 
in such an assignee, for the purpose of making an 
orchestral accompaniment, is an infringement of 
the assignee’s copyright, & is not justified because 
it is done for the purpose of making a graphophone 
disc of & for which the notice & royalties pre- 
scribed under the Act have been given & paid to 
the author. Delivery-up of the copy and records 
ordered that they might be destroyed.—CHAPPELL 
& Oo., Lrp. v. COLUMBIA GRAPHOPHONE (o., [1914] 
2 Ch. 745; 84 L. J. Ch. 178; 112 L. T. 63; 31 
T. L. R. 183 59 Sol. Jo. 6, C. A. 
Annotation :—Refd. Glyn v. Weston Featuro Film Co., 

{1916} 1 Ch. 261. 

486. By mechanical contrivance — Perforated 
ee infringement.]—-BoosEY v. WHIGHT, No. 

» ante. 


1B 76. L. R. 10 C. P. 572; 
nee » 5 Ch. 











.]—A perforated music roll, 
which, when put on a mechanical instrument known 
as a piano player, produces the notes of a piano- 
forte accompaniment of a copyright song in much 
the same way as when the accompaniment is played 
on a piano with the fingers, is not a pirated ‘‘ copy ” 
of a musical work within the meaning of the 
Musical (Summary Proceedings) Copyright Act, 
1902 (c. 15), so as to authorise proceedings being 
taken under that Act for the purpose of having the 
perforated music roll forteited, destroyed, or other- 
wise dealt with.— MABE v. Connor, [1909] 1 K. B. 
515; 78 L. J. K. B. 342; 100 L. T. 449; 73 J. P. 
109; 25 T. L. R. 217. 


Annotation :—Refd. Chappel v. Columbia Graphophone Co. 


(1014), 112 L. T. 63. 
also Nos. 6, 121, ante. 

488. By sale of record—Imported before July 1, 
1912.])—-MONCKTON v. PATHE FRERES PATHEPHONE, 
Lrp., No. 325, ante. 

489. By colourable imitation— ‘‘ Reply song ”’ 
is not necessarily.]|—Francis, DAy & HUNTER v. 
FELDMAN & Co., No. 155, ante. 

Songs forming part of dramatic works.]|—See 
No. 804, ante, No. 502, post. 


SuB-SEcT. 5.—DRAMATIO WORKS. 

490. Similarity—-Between play adapted from 
novel—& original play from which novel produced.| 
——A. published a play, & afterwards published a 
novel oepoae’ upon it, ae ines be sap as 
many scenes & passages from the play. , r- 
wards published a play, compiled fon A.’s novel, 
without, as was alleged, any knowledge of A.’s 
play. 3B.’s play contained scenes & passages sub- 
stantially identical with scenes & passages which 
were common both to A.’s play & novel :—Held: 
even if B.’s play were a fair adaptation of the novel, 
& not an infringement of the copyright therein, it 
was an infringement of the copyright in A.’s play.— 


PART XIII. SECT. 1, SUB-SECT. 5. 
493 i. Simtlarity—Between two plays 
oo ‘oth arcuate 


adapted from same novel-—B. 
meet lf vet be brought into court—To 


establish. }—Where 
drama 


tised & novel seoks an injunction 
against a deft. who has also dramatised 
it under a similar name he must bring , 
both dramatic veraions before 


213 


READE v. Lacy (1861), 1 John. & H. 524; 30 
L. J. Ch. 655; 4 L. T. 354; 7 Jur. N.S. 463; 9 
W. R. 581; 70 E. R. 853. 


Annotations :—Consd. Boosey v. Fairlie STt).. 7 Ch. D. 301. 


Refd. Tinsley v. Lacy (1863), 32 L. J. 

491. -|—The author of a drama 
called ‘‘ Gold,’? which been printed & repre- 
sented on the stage, published a novel founded 
upon it, called ‘‘ It is never too late to mend,”’ to 
which novel he transferred some of the scenes from 
the drama. Deft. caused another drama to be 
constructed from the novel, which he called ‘‘ Never 
too late to mend,’’ taking many of the scenes from 
the novel which had been imported into the novel 
from the original drama, & produced it at a theatre : 
—RHeld: this was an infringement of pltf.’s copy- 
right in his drama.— READE v. CONQUEST (1862), 
11 C. B. N. 8S. 479; 31L. J. 0. P. 153; 5 L. T. 
677; 8Jur.N.S. 764; 10 W. R. 271; 142 BE. R. 883. 
Annotations :—Consd. Toole v. Young (1874), L. R. 9 @. B. 

523. Folld. Schlesinger v. Turner (1890), 63 L. T. 764. 


Refd. Boosey v. Fairlie (1877), 7 Ch. D. 301 ; Chatterton v. 
Sera p re 3 App. Cas. 483; Warne v. Seebohm (1888), 


492. ——.]—An action was brought 
by the exors. of A. to restrain deft. from represent- 
ing a certain drama in infringement of pltfs.’ stage 
copyright. A. had first published a drama & 
afterwards a novel founded on it. Deft.’s drama 
was dramatised directly from the novel, & not with 
the help of A.’s drama :— 

Held: (1) A. having published the drama before 
the novel no person had a right to infringe the 
stage copyright in the drama, even though the 
passages complained of were taken from the novel 
& not from the drama of the author, & pltfs. were 
entitled to a perpetual injunction as claimed ; 
(2) if a deft. desired to avoid the payment of costs 
at the trial of an action should he be held to be 
unsuccessful, any offer he might have previously 
made with regard to the payment of costs must 
have been of substantially the whole of the costs 
which the ct. found pltf. to be entitled to at the 
trial, &, short of that, the offer might be evidence 
of good faith, but would not be such an offer as to 
interfere with the ordinary course with respect to 
costs.—SCHLESINGER v. TURNER (1890), 63 L. T. 
764. 

493. ——~ Between two plays adapted from same 
novel—First play not published or represented— 
No infringement.]—H. wrote & published a novel, 
which he afterwards dramatised. He assigned 
the drama to pltf., but it was never printed, pub- 
lished, or represented upon the stage. G., in 
ignorance of H.’s drama, also dramatised the novel 
in a different form, & assigned his drama to deft., 
who represented it on the stage :—Held: H. having 
published his novel, any one might dramatise it, & 
although the two dramas were founded upon the. 
novel written by H., the representation upon the 
stage of the drama written by G. was not a repre- 
sentation of the drama written by H., & pltf. 
could not, therefore, recover penalties from deft. 
under Dramatic Copyright Act, 1833 (c. 15), 
ss. 1 & 2.—TooLEe v. YouNG (1874), L. R 9 Q. B. 
a 48 L.J.Q. B. 170; 30 L. T. 599; 22 W. R. 
69 


Annotation :—Consd. Schlesinger v. Bedford (1890), 63 


494. ——— Second play dramatised from 
novel—No infringement.]—An action was brought 
by the exors. of A. to restrain deft. from represent- 
ing a certain drama in infringement of pltf.’s stage 


f cot to enable the court to ascertain 
Sad eeinjunetion whether there has been ey real in- 


fringement.--WEEKES 1. ] 
(1886), 12 V. L. R. 483.—AUS. 























the | 
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Sect. 1.—What constitules: Sub-secis. 5 & 8.) 


copyright. A. had first published a novel & after- 
wards had published a ed version of his 
own novel. Deft.’s drama was dramatised directly 
from the novel, after the publication of the drama- 
tised version by A., but not with the help of it :— 
Held: A. having published the novel before the 
drama, any person had a right to dramatise the 
novel & represent the drama, & therefore the action 
failed.—_SCHLESINGER v. BEDFORD (1890), 63 L. T. 
ee subsequent proceedings (1893), 9 T. L. R. 870, 


495. ——_~ ——— Similarities too many for co- 
incidence—Infringement.|—-NETHERSOLE v. BELL 
(1903), Times, July 31. 

See, also, Nos. 430, 482, ante. 

496. By coincidence is not—-No common 

source.|—The sole liberty of representing a na 
vests, under the Dramatic Copyright Act, 183 
(c. 15), s. 1, in the author when the work is written 
& finished. The first public performance confers 
no priority, but only fixes the period from which, 
if entitled to it, the endurance of the sole liberty 
of representation is to be calculated. 
Semble: the sole rights in two plays, which 
though the same in substance are original & un- 
aid productions, may be vested in different 
persons.—-REICHARDT v. Sapte, [1893] 2 Q. B. 
308 ; 9 T. L. R. 604. 

497. ——— From stock ideas.]|—The repre- 
sentation of a dramatic piece in which the simi- 
larities to a piece previously produced are due to 
mere coincidence, both plays being derived in- 
dependently from the common stock of dramatic 
ideas, is not an infringement of the rights given 
by Dramatic Copyright Act, 1833 (c. 15), to the 
author of the play first produced.—Ros. v. 
PALACE THEATRE, Lrp. (1911 ) 28 iT. L. R. 69. 

498. —— ——.|— REEs v. RosBRins 
(1914), Times, July 4, C. A. 

See, also, No. 500, post. 

499. In scenes, stage ‘‘ business,’’ etc.— 
Is ri per se.J—TATE v. FULLBROOK, No. 100, 
anie. 














500. ——— In characters & ideas is not—In plot 
& scenes may rie Micon v. AMASIS, Lrp. (1909), 
ZT'imes, May 19, C. A. 

501. Performance—Is not  ‘* publication ’°— 
Within Copyright Act, 1709 (c. ile BE nec that 
deft. acted on the stage a piece of which pltf. had 
bought the copyright is not evidence of a publi- 
cation by deft. within the meaning of the above 
Act.—COLEMAN v. WATHEN (1793), 5 Term Rep. 
245 ; 101 E. R. 137. 

Annotations :—Consd. Reade v. Conquest A861), Cc. B. N.S. 

Enka alia, Sree (ete she's "kB BE 

Tinsley v. Lacy (1863), 1 Hem. & M. 747. a 

502. “Of production or any part ’’— 
Question of fact for Jjury—Two or three songs from 
Ubretto.)—A jury found that the singing two or 
three songs of pltf.’s libretto to an opera, was a 
representation of Lak of pltf.’s production :— 

eld; (1) a new t would not be granted; (2) 
what was a representation of a “ production or 
any part thereof,” so as to subject the person 
representing it to a ponsity under Dramatic Copy- 





right Act, 1833 (c. 15), was a question for the jury. 
— CHE v. BRAHAM (1837), 4 Bing. N. C. 17; 
3 . 288; 5 Scott, 242; 7L. J. C. P. 25; 1 


Jur. 828; 182 E. R. 696. 

Annotations :—Oonsd. Chatterton v. Cave (1878), 3 App. Cas. 
483; B E . . Le ° 
ST Luerisio eoitas e980 hell Baal 
503. ———- —— Means substantial & material 
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part.|—A. had produced a drama on the tale as 
written, and the play as acted, of ‘‘ The Wand 
Jew,’ the authorship of S., but had introduce 
two scenic representations into his production: not 
to be found in the French original, & B. afterwards 
proauced a drama on the same subject, in which 
hese two scenic representations were also intro- 
duced. An arbitrator had found that two scenes 
or points had been taken direct from the drama of 
pltfs., but the drama of deft. was not, except in 
those rig tars a@ copy from or a colourable imita- 
tion of the drama of pltfs., & had directed the 
verdict to be entered for deft.:—Held: (1) the 
finding was conclusive ; (2) the words in Dramatic 
Copyright Act, 1833 (c. 15), s. 2, ‘* production or 
any part thereof’’ must receive a reasonable 
construction, & were to be treated as implying 
some part that was substantial & material.— 
CHATTERTON v. CAVE (1878), 3 App. Cas. 483; 47 
a Ey Q. B. 545; 38 L. T. 398; 26 W. R. 498, 
Annotations :—Consd. Hanfstaengl v. Empire Palace 
Hanfstaengl v. Newnes, [1894] 3 Ch. 109; Karno v. Pathé 
Fréres, London (1908), 99 L. T. ; Tate v. Fullbrook, 
{1908} 1 K. B. 821. Refd. Fairlie v. Boosey (1879), 28 


W. R. 4: Warne v. Seebohm (18388), 39 Ch. D. 73; Beere 
©. Ellis (1889), 5 T. L. R. 330. 


504. —— ——- ——..]—-BEERE v. Eris (1889), 
5 T. L. R. 330. 
505. ——— Of abridgment of published play— 


Not an grocer manager of a theatre 
publicly represented for profit a tragedy altered & 
abridged for the stage, without the consent of the 
owner of the copyright :—Held: he was not liable 
to an action, although the tragedy had been 
previously printed & published for sale.—MuRRAY 
v. ELLISTON (1822), 5 B. & Ald. 657; 1 Dow. & Ry. 
K. B. 299; 106 EH. R. 1831. 


Annotations :—Consd. Prince Albert v. Strange (1848), 2 
De G. & Sm. 652; Reade v. as ig (1861), 9 C. B. N. 8. 
755; es deer v. Boosey staat 1 Ch..D. 232; Warne v. 

888 . D. 73. Ref 


Seebohm (i888), 39 Ch d. Russell v. Smith 
(1848) 12 Q. B. 217; Marsh ». Conquest (1864), 17 
3B. N.S. 418. 

506. ———- At ‘‘place of dramatic entertain- 


ment ’’— Without knowledge.|—(1) In an action 
upon Dramatic Copyright Act, 1833 (c. 15), s. 2, 
for penalties for the representation of a dramatic 
piece of pltf.’s at a ‘‘ place of dramatic entertain- 
ment,’’ without his consent, it is sufficient to 
describe the offence in the words of the Act, & 
to constitute the offence, it is not necessary to 
show, nor need the declaration aver, that deft. 
knowingly invaded pitf.’s right. 

(2) An introduction to a pantomime, that is 


the only written part of the entertainment, is 
within the protection of the Act.—LEE v. SIMPSON 
(1847),3 C. B. 871; 4 Dow. & L. 666; 16 L. J.0. P. 
a 8 L. T. O. S. 340; 11 Jur. 127; 136 E.R. 

notat some s , . BN. 8. 
Ae Gerla, recht o Sanith: Gost Go. B. 211 e Deas 


v. Hopwood (1860), 29 L. J. C Piel; Wigan : diranss 
(i865), 35 L. J. M. ©. $1; Ht. v. Prince (1876), L. Re 2 

. ©. R. 154; Sherras v, De Rutzen, [1895] 1 Q. B. 918; 
Wake v. Dyer (1911), 104 L. T, 448. 

507. —— Not gratis performance in 
hospital—For benefit of nurses, etc.|—Deft. & 
others joined in represen a dramatic piece in 
@ room of an hospital, without the consent of the 
proprietor of the copyright in the drama. The 

erlormance was merely for the entertainment of 
he nurses, attendants, & others connected with 
the aig ag who were admitted free of charge :— 
Held: the room where the drama was represented 
was not a place of public entertainment, & conse- 
quently deft. was not liable to damages or penalties 
under the Dramatic Copyright Act, 1888 (c. 15), 
as. 1 & 2.—Duck v. Barus (1884), 13 Q. B. D. 848 ; 
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63 L. ds Q. B. 838 ; 50 L. rT. 778 ; 48 J. P. 501; 
yr W. R. 818, ©. A. 
fe peage ibd ne penta. Kelly ». London Pavilion 
v. Sylvester (1908) T 


y Kelly ¢#. 
o. Oxford (1897), 77 L, T. 215; Laveen 
, 99 L. T. 94, H. L. 








8. Not exhibition room of film 
producers.]|—-Defts. were producers of cinemato- 
graph films, had a room at their place of business 
fitted up with a cinematograph apparatus, & they 
issued advertisements inviting the public to see 
films showing certain scenes of a play which pltfs. 
alleged to be an infringement of their rights :— 
Held: the room where the films were shown on the 
cinematograph was not a place ‘of dramatic 
entertainment ’’ within the meaning of Dramatic 
Copyright Act, 1833 (c. 15), s. 2, inasmuch as the 
public were merely invited with the object of getting 
them to purchase the films.—GLENVILLE v. SELIG 
Potyscore Oo. (1911), 27 T. L. R. 654. 

See, also, No. 4838, ante. 

509. Representation—Of sketch by film—No 
infringement.]—Defts. manufactured films, by 
means of which a music hall sketch belonging to 
pitf. could be reproduced as living pictures at 
places of entertainment by means of a cinemato- 
graph, & they made the films for that purpose. 

hey sold the films well knowing that the pur- 
chasers bought them for the purpose, with the 
intention of exhibiting the living pictures in places 
of entertainment, & the puroheeers so used the 
films to the damage of pltf.:—Held: assuming 
pitf.’s sketch to be a dramatic piece or entertain- 
ment within the meaning of Dramatic Copyright 
Act, 1833 (c. 15), s. 1, defts. did not ‘‘ cause to be 
represented ”’ pltf.’s sketch within the meaning 
of s. 2 of the Act.—Karno v. PATHE Freres, Lrv. 
a 100 L. T. 260; 25 T. L. R. 242; 53 Sol. Jo. 
Annotations :-—Folld. Glenville v. Selig Polyscope Co. (1911), 

27 v. do 


T. L. R. 554. Mentd. Cha lumbi ho- 
phone Co. (1914), 112 L. T. 63 ree 


Whether breach of covenant in 
restraint of performance.]— See THEATRES & OTHER 
PLACES OF ENTERTAINMENT. 

510. Authorising performance—By exhibiting 
advertisements.|—By an agreement dated Sept. 8, 
1913, pltfs. agreed to let a certain cinematograph 
film to defts. for a period of one week for exhibition 
as to three days at the S. theatre at W., & as to the 
other three days at the L. cinema at A. Defts. 
agreed not to exhibit or suffer to be exhibited the 
film or any part of it at any other place other than 
the two theatres mentioned. Defts. exhibited or 
suffered to be exhibited the film at places other 
than the two theatres mentioned, & also announced 
their intentions, by means of posters & handbills 
circulated in or about the town of B., of exhibiting 
the film at a theatre in that town :—Held: in 
addition to pltfs.’ right to damages for the breach 
of contract, defts. by the advertising at B. had 
authorised a performance of the work within the 
meaning of 1911 Act, s. 1 (2), & therefore there had 
been an infringement by defts. of pltfs.’ copyright 
in the film within the meaning of s. 2 (1) of the 
Act for which pltfs. were entitled to recover 
damages under s. 6.—FENnNING Firm SERVICE, 
Lip. v. WOLVERHAMPTON, WALSALL & DISTRICT 
OINEMAS, Ltn., [1914]3 K. B. 1171; 88 L. J. K. B. 
1860; 111 L. T. 1071. 

Extracts published by way of criticism.|—See 
No. 410, anie. 


PART XIII, SECT. 1, SUB-SECT. 6. 





a. Play — General resemblance of 
title—No other similartiy.}—Pltis. were 
propristars of © comody known, $8 

rong Mr. Wr. 
England, America, & ¥ 8. a Deft. 


advertised for production in N. 8. W 
@ comedy “‘ The enormous English & 
American success ‘The Wrong Mr. | 
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Who Hable for infringement.}—See Sect. 8, sub- 
sect. 4, post. 
See, also, Nos. 180, 152, ante. 


Sus-sgcT. 6.—TITLE OF PUBLICATION. 

See, also, Part II., Sect. 9, ante. 

511. Perlodical—Similar title & character—Not 
liable to mislead—‘‘ Punch ’* & ‘*‘ Punch & Judy ”’ 
—wNo infringement.]—The proprietors of ‘‘ Punch "’ 
moved to restrain the publication of ‘‘ Punch & 
Judy,” a rival periodical of like character & of 
the same size as, & somewhat similar appearance 
to, ‘* Punch,’’ but with a different illustration on 
the cover, & sold at a lower price. It was in 
evidence that another well-known comic periodical 
was published weekly under the name of ‘‘ Judy’’: 
—Held: the adoption of the whole title, ‘‘ Punch 
& Judy ” was no infringement of the pltf.’s right 
to use, & property in, the name ‘‘ Punch’”’; & the 
general public were not likely to be misled into 
purchasing deft.’s publication by mistake for that 
of pltfs., & the motion for injunction would be 
refused.— BRADBURY v. BEETON (1869), 39 L. J. Ch. 
567; 21 L. T. 823; 18 W. R. 33. 

Retd. Weldon v. Dicks (1878), 10 Ch. D. 247. 





Annotations :-— 

Mentd. Lee v Haley (1869), 21 L. T. 

512. Magazine—General resemblance.|—CLOWES 
v. Hoaa, [1870] W. N. 268. 

518. ——- Similar title—But words purely 
descriptive.|—StTEvENS (WILLIAM), Lrp. v. CASSELL 
& Co., rp. (1913), 29 T. L. R. 272. 

514. Identical titlh—Injunction refused.|— 
CRrotTcH v. ARNOLD (1909), 54 Sol. Jo. 49. 

See, also, No. 133, ante. 

515. Birthday book — Title — Infringement.]— 
Pitf. was the publisher of a work which he claimed 
to have originated, called ‘‘ The Birthday Scripture 
Text Book,” consisting of a printed diary inter- 
leaved, with a blank space opposite each day & a 
text of Scripture appended, & which was designed 
as a record of the birthdays of friends :—Held: 
he was entitled to an injunction to restrain defts. 
from publishing & selling a work subsequent to 
ite called ‘‘The Children’s Birthday Text 

ook,’’ on the ground that it was an infringement 
of pltf.’s copyright in the title of his work, as well 
as a colourable imitation of it.—Mack v. PETTER 
(1872), L. R. 14 Eq. 481; 41 L. J. Ch. 7813; 20 
W. R. 964. 


Annotations :-—Retd. Kelly v. Byles (1880), 13 Ch. D. 682 ; 
Dicks v. Yates (1881), 44 L. T. 660. 


516. Piano tutor—By author using own name— 
Misleading dee he eta were the publishers of @ 
work intituled ‘‘ Hemy’s Royal Modern Tutor for 
the Pianoforte,”’ a revised edition of which had been 
brought out in 1867, & which was well known & 
had an extensive sale. In 1874 deft. employed 
Hemy to revise an old work, intituled ‘“ Jousse’s 
Royal Standard Pianoforte Tutor,” which had 
formerly been in high repute, but had entirely 
fallen into disuse. This revised work deft. brought 
out under the title ‘‘Hemy’s New & Revised 
Edition of Jousse’s Royal Standard Pianoforte 
Tutor,” the word ‘“‘ Hemy’s,” both on the outside 
of the book & on the title page, being printed in 
much larger & more conspicuous type than any 
other of the words :—Held: pltfs, were entitled 
to an injunction restraining deft. from offering 


| suocess in those countries undor other 
wome extent descriptive of t sea 


waa nn 
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Sect. 1.—What constitutes: Sub-sect. 6. 
8: Sub-sect. 1.] 


his work for sale with its present form, title page, 
& cover, or any other form, title e, or cover, 
calculated to deceive persons into the belief that it 
was pltfs.’ work.— v. Woop (1878), 8 
Ch. D. 606; 47 L. J. Ch. 625; 88 L. T. 541; 26 
W. R. 577, C. A. 

Annotations :—Refd. Kelly v. Brie (1880), 18 Ch. D. 682; 
Dicks v. Yates (1881), 18 Ch. D. 76. 

517. Violin tutor—Title, preface & special 
features copied—lInfringement.]— HutTcHINGs vw. 
SHEARD, [1881] W. N. 20. 

518. Passing off—Authorship.|—Deft., a pub- 
lisher, advertised for sale certain poems which he 
represented to be the work of Byron by the 
advertisement. <A bill was filed on behalf of B. 
for an injunction to restrain the publication under 
the title described in the advertisement :—Held : 
an injunction would be granted until answer or 
further order, to restrain the publication of the work 
as pltf.’s, upon affidavit by pltf.’s agents, pltf. 


Sects. 2 & 


highly probable that it was not pltf.’s work, & 
deft. having refused to swear as to his belief that it 
was so.—ByYRON (LORD) v. JOHNSTON (1816), 2 
Mer. 29; 35 E. R. 851, L. C. 

Annotations :—Retd. Clark v. Freeman (1848), 11 Beav. 112. 


Mentd. Dey? Brownrigg (1878), 10 Ch. D. 294; Harris v. 
Warren & Phillips (1918), 119 L. T. 217. 


519. Song—‘‘ Written by ’’ confined 
to words.|—BarRNanp v. PitLow, [1868] W. N. 94. 

520. ——- Advertisement of book—Tending to 
confusion with rival work.]|—Where there are two 
rival works, the ct. will restrain the proprietor of 
one of them from advertising it in terms calculated 
to induce the public to believe that it is the other 
work, but will not restrain him from publishing an 
advertisement tending to disparage that other 
work.—SEELEY v. FisHER (1841), 11 Sim. 581; 10 
L. J. Ch. 274; 59 EB. R. 998, I. C. 

521. —— Get-up of song—Portrait of alleged 
singer.|—CHAPPELL v. SHEARD, No. 138, ante. 

52. Different title.] — Pltis. 
published a song, on the title page of which was a 
portrait of T., & the words ‘‘ Minnie, sung by T. & 
D. at J.’s concerts, written by L.,’’ etc. This song 
having become very popular deft. subsequently 
published another song, consisting of different 
words to the same air, in which there was no copy- 
right, with a title page on which was a different 
portrait: of T., copied from an American publica- 
tion, & the words ‘‘ Minnie, dear Minnie. Madame 
T.” :—Held: this was an obvious attempt to pass 
off deft.’s publication for that of pltfs., which 
had obtained pa favour, & this attempt would 
be restrained by an interlocutory injunction with- 
out imposing upon the parties the necessity of 
trying the right at law.—CHAPPELL v. DAVIDSON 
(1855), 2 K. & J. 123; 69 EB. R. 719; varied on 
appeal (1858), 8 De G.M. & G. 1, L. JJ.3; subse- 
quent proceedings (1856), 18 C. B. 194. 

523. As new work of author—Injunction 
refused.]——-The owner of the copyright of a com- 
poser’s new & recent works brought an action to 
restrain defts., the owners of the copyright of an 
old song by the same composer, from publishing 
it in such a manner as to lead to the beliet that it 


b unction.— BROADHURST | from :—Held : 




















restrained by 
v. NIOHOIS (1903), 3 S. R. N.S. W. 
70.—. US. 


pltf. waa entitled to an | 
injunction restraining deft. from pro- 
lay under the title of “‘ The | 
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was one of the composer’s new & recent works :— 

eld: the action failed, & would be dismissed 
with costs.—HarRIsS v. WARREN & PHILLIPS 
(1918), 87 L. J. Ch. 491; 119. T. 217; 84 T.L.R. 
440; 62 Sol. Jo. 568; 35 R. P. ©. 217. 


Secr. 2.—WHO MAY SUE FOR. 

524. Author—Work first published without 
author’s name.|]—An author whose work is pirated 
before the expiration of twenty-eight years from 
the first publication of it may maintain an action 
on the case for damages against the offending 
party although it was first published without the 
name of the author affixed.— BECKFORD v. Hoop 
(1798), 7 Term Rep. 620; 101 E. R. 1164. 
Annotations :-—Consd. Roworth v. Wilkes (1807), 1 Camp. 

04: Cambridge University v. Bryer (1812), 16 East, 

$17; Newton v. Cowie (1827), 4 Bing. 234; A.-G. 4. 

Aspinall (1887), 2 My. & Cr. 613; Jefferys v. Boosey (1854), 

4 i. L. Cas. 815. Betd. Brooks v. Cock (1835), 3 Ad. & El. 

138; Novello v. Sudlow (1852), 12 0. B. 177; Reade v. 
L. T.'704; Valiance v. Falle (1884), 13 Q. B. D. 109. 
Menta. Stevens v Chowan, Stevens. Clark (190i), 76 
L. J. Ch. 571. 

525. Equitable owner — Though legal title in- 
complete.|—The ct. will interfere to protect 
copyright from piracy, at the suit of pltfs. who 
appear to have a good equitable title, even though 
it should not be quite clear that their legal title 
is complete. : 

If an individual choses in any work to mix my 
literary matter with his own he must be restrained 
from publishing the literary matter which belongs 
to me, & if parts of the work cannot be separated, 
& if by that means the injunction which restrained 
the publication of my literary matter prevents 
also the publication of his own literary matter, he 
has only himself to blame (LORD ELpon, C.).— 
MAWMAN v. TEGG (1826), 2 Kuss. 385; 38 EH. R. 


Annotations :-—Consd. Lewis v. Fullarton (1839), 2 Beav. 6 ; 

Bohn v. Bogue (1846), 7 L. T._O. S. 277; Jarrold v. 

Houlston (1857), 3 K. & J. 708. Refd. Sweet v. Maugham 

1840), 4 Jur. 479; Re Curry; Ea p. Lever (1850), 15 

L. T. O. S. 476: Spiers v. Brown (1858), 6 W. R. 352; 

Tinsley v. Lacy (1863), 32 L. J. Ch. 535. 

526. Publisher—Authorised by Admiralty to 
publish—Profits remaining in Admiralty——Cannot 
sue.|—NIcoL v. STOCKDALE, No. 332, aziie. 

527. During licence to publish.]|—-SwEET 
v. CATER, No. 256, ante. 

528. First publisher—Though materials im- 
properly obtained.}—Cary v. Krarsiry, No. 404, 
ante. 

529. Assignor—Cannot sue alone—For in- 
fringement of rights assigned.|——TREE v. BOWKETT, 
No. 307, ante. 

530. Assignee—-Not for infringement after 
assignment—Where copies sold in England before 
assignment—Assignment by foreigner.|—-CHAPPELL 
vw. Purnay, No. 281, anie. 

531. Of sole right of representing.|—Deft., 
the proprietor of a theatre, let it for one night for 
the benefit of one of his performers, who was to 
pay him £30 for the use of it for that night, together 
with the services of the corps dramatique, band, 
lights, & accessories. The performer who so had 


representing. |—-The assignee of the sole 
right of representing a dramatic vor 








147 ; 20 N. 8. Ww. WwW. N. queing 3 can sue in his own name res 

b. —— Similar title.|—In Mar Fatal We ding ” or any similar title— {| the infringement of the ht.~_-HoLtT 
1906 pltf. produced a play under title MEYNELL v. PraRoE, [1906] V. L. R. | v. Woops (1896), 17 N. 8. W. Eq. 36 ; 
“The Fatal Wedding * with great  247-—AUS. | 12.N. 8. W. W. N. 97.—AUB. 


success. In May 1906 deft. produced 
another play under the same title as 
pitf. or with alight variation there- 
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581i. Assignee—Of 


me For infringements made 
| ation But 
sole right of | wher reqletration’ of ooppright 7—The 


Part XIII.—-INFRINGEMENT. 


the use of the theatre represented therein a 
dramatic piece. the sole right of representing which 
had been assigned to pltf.:—Held: (1) deft. 
‘‘ caused the piece to be represented,” & conse- 
uently was guilty of an infringement of pltf.’s 
right, & liable to the penalty imposed by Dramatic 
Copyright Act, 1838 (c. 15); (2) it was competent 
to the assignee of the sole right of representing a 
dramatic piece to sue for penalties under Dramatic 
Copyright Act, 1833 (c. 15), notwithstanding the 
agsi ent was not by deed; (3) the assignment 
of the copyright of a book consisting of or con- 
taining a dramatic piece did not, in the absence of 
an expressed intention that it should do so, pass 
the right of nig ater or performing it, & that 
might be the subject of a subsequent assignment 
to a third person._——MAksH v. CONQUEST (1864), 
17 C. B. N. 8. 418; 4 New Rep 282; 33 L. J.C. P. 
319; 10 1. T. 717; 10 Jur. N. 8. 989; 12 W. R. 
1006; 144 BK. R. 169. 
Annotations :—Consd. Chatterton v. Cave (1875), 44 L. J.C. P. 
486 ; Monaghan v. Taylor (1886), a oe R. 685; Karno 


v. Pathé Freres (1909), 100 L. Refd. Lyon v. 
Knowles (1864), 5 B. & S. 751. 


See, also, No. 263, ante. 

532. With incomplete title—One part 
owner dead.]—LAURI v. RENAD, No. 88, ante. 

533. Not licensee with sole right of publication 
& sale in England.|—PowER v. WALKER, No. 
236, ante. 

534. Where licence to perform granted—Owner 
may not sue alone for unauthorised performance. |— 
TAYLOR v. NEVILLE, No. 302, anie. 

535. Sole licensee cannot sue in own 
name.|—-NEILSON v. HORNIMAN, No. 305, anie. 

536. Author of contribution to periodical— 
Retaining copyright—-Though no separate publica- 
tion.]—The author of a contribution to a periodical 
who has not parted with his copyright to the 
PropEctor of the periodical may sue an infringer 

efore publishing his contribution in a separate 
form. Copyright Act, 1842 (c. 45), s. 18, does not 
apply to an author who has sold the right to 
publish a story in serial form & who has agrecd 
not to publish his work elsewhere until the series 
is completed. To secure his copyright he need 
not republish his story in separate form under the 
last: proviso in s. 18. 
en a volume is found to contain separate 
arts each distinguished or perfectly distinguishable 
rom the other parts, & the volume is published, 
each part that is separate & clearly distinguished 
in the volume itself 1s separately published within 
the meaning of Copyright Act, 1842 (c. 45), s. 2 
(RoMER, J.).—JOHNSON v. NEWNES (GEORGE), 
Lrp., (1894] 3 Ch. 663; 63 L. J. Ch. 786; 71 
L. T. 230; 48 W. R. 572; 10 T. L. R. 561; 8 R. 


500. 
Annotation :—Apptvi. Aflalo v. Lawrence & Bullen, [1903] 


587. Society to protect members—Copyrights 
assigned to society & damages pooled—-Not cham- 
pertous.|—Pltfi. society was formed as a limited co. 
to protect the copyright interests of members, 
who assigned their copyrights to the society. By 
the rules of the society fees & damages recovered 








were pooled, & the fund so formed was divided: 


among the members after the deduction of ex- 
penses. The assignments were real & substantial 


nee of a copyright may recover for & 
infringements made before the : r 
tration of the assignment, but after the 


ights of authors are in force in Canada. 
French literary societies are only 
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transactions, & the provision as to the division of 
the damages was only subsidiary. In an action 
by the society for the infringement of copyrights 
which had been assigned to the society by two 
members :—Held: the arrangement between the 
society & its members was made for legitimate 
business reasons & was not champertous, & pltfs. 
were entitled to succeed.—PERFORMING RIGHTS 
oo Lrp. v. THOMPSON (1918), 34 T. L. R. 
538. Co-owner —- May sue co-owner. | — Pit. 
was the author of a book entitled ‘‘ English 
Furniture of the Eighteenth Century.’ By a 
Memorandum of agreement it was agreed between 
pltf. & defts., who were publishers, that defts. 
should take over from another firm the publication 
of the book, & should pay pltf. certain royalties ; 
the copyright was to be vested in the author & 
defts. equally, & no arrangements for the transfer 
of the copyright were to be concluded without 
the consent in writing of both parties to the agree- 
ment. Defts. subsequently published for another 
author a book which was an infringement of the 
copyright of the book written by the pltf. :—Held : 
pltf. was entitled to an injunction as the effect of 
1911 Act, s. 2 (1), was that a reproduction of a 
book without the consent of all the owners of the 
copyright was an infringement of the copyright, & 
the fact that pltf. was only a co-owner did not 
affect his rights in this respect.—CESCINSKY v. 
ROUTLEDGE (GEORGE) & Sons, Lrn., [1916] 2 
K. B. 325; 851. J. K. B. 1504; 115 L. T. 191. 
See, alao, No. 456, ante. 
oe of copyright.|—See, generally, Part 
-» ante. 
Necessary parties.|— See Part XIV., Sect. 2, 
sub-sect. 6, B., post. 


Sect. 3.—WHO MAY BE LIABLE FOR. 
SuB-SEcT. 1.—A8S VENDOR. 

See, now, 1911 Act, s. 2 (2) (a), (b). 

539. Vendor of infringing reproduction—Though 
ignorant of infringement.]—The vendor of a print, 
being a copy in part of another by varying in 
some trifling respects from the main design, 1s 
liable to an action by the proprietor of the original, 
& that although the vendor did not know it to be 
& copy.—WEST v. Francis (1822), 5 B. & Ald. 
737; 1 Dow. & Ry. K. B. 400; 106 E. R. 1361. 
Annotations :—Consd. Dicks v. Brooks (1880), 15 Ch. D. 

22; Hanfstaengl v. Empire Palace, Hanfstaengl v. Newnes, 

UsbArS 10h HRN BUNT det asap 

HBoo, 3S ae Ne 83 Hantatoengl ©. Smith, [1905] 1 Ch. 

519; McCrum v. Lisner (1917), 87 L. J. Ch. 99. 

540. Knowledge of infringement neces- 
sary.]—In an action on the case under Copyright 
Act, 1842 (c. 45), against the seller of a pirated 
work it is necessary to prove that: he sold & pub- 
lished the same knowing it to have been im- 
properly printed — LEADER v. STRANGE (1850), 15 
L. T. O. 8S. 67. . 

541. ——— Though ignorant of infringement.|— 
By Prints Copyright Act, 1777 (c. 57), & person 
having a copyright in a print or engraving may 
maintain an action against a person for selling 
pirated copies of it, though such person has no 





all Imperial Acts respecting the | PART XIII, SECT. 3, SUB-SECT. 1. 


. 539 i “a Vendor of 


registration of the cop ht.—BER- 
NARD 0. BERTONI (1888), 14 Q. L. R. 
219.—CAN., 
| 2434p swe Vis Ww eevee ns Wr ae BES wee a> nes 1 ay NNY¥S 
d. Foreign aulhor-—- Under Berne . R. 26 K. B. 97; 35 D. L. R. 683. E 
Oonvention.}—The Berne Convention Gan’ : | So, Jur. 
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Sect. 3.—Who may be liable for: Sub-seols. 1, 2, 8, 
4&5. Part X1V. Sects.1 & 2: Sub-sect.1.] 


knowledge that the prints are piracies—-GAMBART 
v. SUMNER (1859), 5 H. & N. 5; 29 L. J. Ex. 98; 
1L. T. 12; 23 J. P. 744; 5 Jur. N. S. 1109; 8 
W. R. 27; 157 BE. R. 1078. 

42. —-—~ ~——.]|—MAnRsSHALL (W.) & Co., LTD. 
v. Buu (A. H.), Lrp., No. 47, ante. 

See, also, No. 563, post. 

—— Registered design.J—See TraADE MARKS, 
TRADE NAMES, & DESIGNS. 

543, ———- What constitutes sale—Or exposure 
for sale—-No request for orders by sample.}— 
BRITAIN v. KENNEDY (1902), 19 T. L. R. 122. 

544. —— Not quoting approximate price.] 
—WoOtFF v. Woop (1903), Times, Oct. 81. 

545. Consignor of copies on sale or return— 
Copies sold after notice of infringement.]—Savory 
Se) Ip. v. WorxLp oF GoLr, Lrp., No. 16, 
ante. 

Licensee for limited period—Selling copies after 
expiration of period.]—See No. 284, anie. 

Assignor—Selling copies printed before assign- 





Sus-sEcT. 2.—AS PRINTER. 

See, now, 1911 Act, s. 2 (1). 

546. Though only agent.|—Bascuer v. LONDON 
ILLUSTRATED STANDARD Co., No. 382, ante. 

547. Not unless actually employed in printing 
infringement—Though stated to be printer on title 
page.|— L. agreed with G. to print & publish in 
L.’s name a diary for merchant shippers in con- 
sideration of certain payments. G. obtained lists 
of merchant shippers which were an infringement 
of pltf.’s copyright. By agreement with L., & to 
save time in publication, G. employed another 
printer, who was paid by G., to print the pirated 
portion, & I.., without any knowledge of the 
piracy, included the infringing portion in the 
diary, which bore on the title page, “‘ Printed at 
L.'s ” :—Held: L. had not ‘“ caused to be printed ” 
the infringing portion within Copyright Act, 1842 
(c. 45), 8. 15.—KeEtriy’s Direcrorms, Lrp. v. 
Gavin & Lioyps, [1902] 1 Ch. 631; 71 L. J. Ch. 
405; 86 L. T. 393; 50 W. R. 385; 18 T. L. R. 
346 ; 46 Sol. Jo. 295, O. A. 

See, also, No. 560, post. 


SUB-SECT. 3.—As ImporTER. 

See, now, 1911 Act, ss. 2 (2) (d), 14. 

548. No attempt to sell—Coples received after 
notice.|—The proprietors of an English copyright 
discovering a piracy _by_ an American firm, sent 
notice to the agents in England of that firm not 
to distribute the copies complained of, & im- 
mediately afterwards brought an action against 
the agents for an injunction to restrain them from 
selling or importing for sale such copies in this 
country. Defts. in their statement of defence 
stated that they had not received the copies from 
America until after the service of the writ in the 
action, & that when they did receive the copies 
they recognised the infringement of pltf.’s copy- 
right & at once determined not to sell :—Held: 
(1) defts. had within the terms of the Copyright 
Act, 1842 (c. 45), s. 17, “imported for sale” the 


PART XII. SECT. 8, SUB-SECT. 4. | All those who take 
t, Performers — & workers in con- 


or in work in relation to performance, 


Copyrienr AND LrrERARY Property. 


copies complained of, & must therefore pay the 
costa of the action; (2) where an action was 
brought to enforce a legal right & there was no 
misconduct on the ‘rete of pltf. the ct. had no 
discretion to refuse costs.-—-COOPER v. WHIT- 
TINGHAM (1880), 15 Ch. D. 501; 49 L. J. Oh. 
762; 48 L. T.16; 28 W. R. 720. tan daias 
Mon a3i7 Have = “Rost tauon Waterworks Oo 
1884), 28 Ch. D. 138; Proctor v. Bayley (1888), 42 

- 393, n.; Carlton Illustrators v. leman, (1911] 

1X. 8B. 771. -da to (2) Consd. Ruskin v. Robinson (886) 
: Sonnenschein v. Barnard (1887 87 


tar Newspaper Oo. (1898), 
d. Felix v. Gordon (1884), 1 T. L. R. 96 ; 
(1884), 13 Q. B. D. 262; Wood v. Cox 
. Stevens v. Chown, 


ik ‘ Roberta v. Jones, Willey ». G 

° ° e oO v. > ° > 
194, WF. Walter v. Steinkopft, (18924 
489. O'Connor v. 8 

68 L. T. 146 
v. 


188 - D. Co allinson 
65 L. T. 364; Forster v. Farquhar, [1893] 1 Q. B. 
564; Hollinrake v. Truswell (1894), 7 R. ; Lomer v. 
Waters, [1898] 2 Q. B. 326; Devonport Cae v. Tozer 
(1903), 67 J. P. 269; Russell v. Midhurst R. D. C. (1908), 

98 L. T. 630; Gray v. Ashburton, (1917] A. O. 26. 

549. Copies printed in foreign country by owner 
of foreign copyright—Imported into England— 
Infringement of rights of owner of British inter- 
national copyright.|—Pltf. was owner of the British 
international copyright of a book first published in 
Germany. Deft. imported & sold in Great Britain 
copies printed in Germany by the owner of the 
German copyright :—Held: pltf. was entitled to 
restrain this importation & sale, for International 
Copyright Act, 1844 (c. 12), s. 10, which, as 
regards any book in which there was British inter- 
national copyright, prohibited the importation 
into Great Britain without the consent of the 
proprietor of such copyright, of copies printed in 
any foreign country except that in which the book 
was first published, did not form a complete code 
as to the sat hooper of copies & s. 3, which pro- 
vided that the enactments in Copyright Act, 1842 
(c. 45), should apply to books in which there was 
British international copyright in the same way 
as if such books had been first published here, 
made ss. 15 & 17 of Copyright Act, 1842 (c. 45), 
applicable to the book in question, & as under 
those sects. the owner of the copyright could, if 
the book had been first published in Great Britain, 
have restrained the importation of these copies, 
the owner of the British international copyright 
could do so.—Pirr Pitts v. GEORGE & Co., [1896] 
2 Ch. 866; 66 L. J. Ch. 1; 75 L. T. 820; 45 
W. RK. 164; 138 T. L. R. 20; 41 Sol. Jo. 45, C. A. 

See, now, 1911 Act, s. 29. 

550. Each sale a separate infringement.|— 
Two penalties may be incurred on the same day, 
on Copyright Act, 1739 (c. 36), for selling books 
originally written & published here, & afterwards 
reprinted in any other country, & imported into 
this, if the acts of sale be distinct—-BRooKE v. 
MILLIKEN (1789), 3 Term rep. 509; 100 KE. R. 705. 
Annotation :—Consd. Kx p. Beal (1868), L. R. 8 Q. B. 387. 

551. Absence of peor of importer ime- 
material.|—R. v. BALDOLI (1913), Times, Nov. 27. 

See, also, No. 325, ante; No. 563, post. 


Stp-secr. 4.—As PRODUCER. 
See, now, 1911 Act, s. 2 (3). 
552. Lessor of place of performance—Not liable 
as such.|—No one can be considered as an offender 
in ormance, sole right of ntation 
ee for 80 ing —CanTs v. HORNS (LUDO 
5 Terr. L. 30.—CAN.. 


Part XIV.—REMEDIES. 


ainst the provisions of Dramatic Copyright Act, 

1833 (c. 15), extended to musical compositions by 

Copyright Act, 1842 (c. 45), s. 20, so as to be liable 

to an action at the suit of the author or proprietor, 

unless, he, by himself, or his agent, actually takes 

art in the representation which is a violation of 

e copyright, & therefore one who merely lets a 
room to the offender is not liable, even though he 
supplies the benches & lights, or sells a ticket of 
admission, he himself deriving no other profit than 
that arising from the letting of the room.— 

Russet, v. Brrantr (1849), 8 C. B. 886; 19 

L. J. O. P. 883; 14 L. T. O. 8. 349; 14 Jur. 201; 

187 E. R. 787. 

Annotations :—Consd. Lyon v. Knowles (1863), 3 
556. Folld. Monaghan v. Taylor (1886), 2 T. L 
Consd. Kelly’s Directories v. Gavin & Lloyds, 
874; Karno v. Pathé Freres (1909), 100 L. T. 
553. Pieces produced selected by 

lessee.|—K., the licensed proprietor of a theatre 

under Theatres Act, 1848 (c. 68), entered into an 
arrangement with D., a theatrical speculator, who 
was travelling about the provinces with a company 
of comedians whereby ID. was to have the tem- 
porary use of the theatre for dramatic perform- 
ances, to find the actors, to select the pieces, & to 
have the sole control of the stage management. 

K. was to provide for the printing & advertising, 

to furnish the door-keepers, scene shifters, & 

supernumeraries, to pay for lighting the house, 

& to find the orchestra, music being a necessary 

part of the dramatic piece in which pltf. claimed 

the copyright & brought this claim against K. for 
infringement thereof. The money was taken at 
the doors by K.’s servants, & K. retained one half 
thereof for the hire of the theatre & handed over 
the other half to D. :—Held: there was no such 
causing to be represented by K. as to make him 
liable for an infringement of pltf.’s copyright in 

the sole representation of the pieces selected by D. 

—LYON v. KNOWLES (1864), 5 B. & 8. 7513; 10 

A one 12 W. R. 1083; 122 EK. R. 1010, 

ix. Ch. 

Annotations :—Consd. Marsh v. Conquest (1864), 17 C. B. N.S. 
418; Kelly’s Directories v. Gavin & Lioyda, [1901] 1_Ch. 
374; Karno v. Pathé Freres ee a0 i. T. 260. Refd. 


Monaghan v. Taylor (1886), 2 T. L. R. 68 
Lease for one night benefit of actor— 


B. & 8. 
- R. 685. 
[1901] 1 Ch. 
260. 











554. 
Lessor liable.|—-MARSH v. CONQUEST, No. 531, ante. 

555. Music hall proprietor—-Copyright song sung 
by singer engaged—Proprietor Hable.|—Deft., the 
proprietor of a music hall, engaged a singer, who 
on numerous occasions sang a song of the copyright 
of which pltf. was assignee. Deft. at the trial 
denied that he had directed the song to be sung. 
He was in the hall when it was being sung, but had 
never heard the whole of it. The jury found a 
verdict for pltf., & awarded a penalty. of £2 for 
each occasion on which the song was sung. Upon 
a motion for a new trial :—Held: inasmuch as the 





Part XIV.— 


Secr. 1.—IN GENERAL. 

562. Where injunction refused—-No other relief. ] 
~-BaiLy v. TAYLOR, No. 593, post. 

568. Innocent infringement—Fraudulent inten- 
tion not necessary.}——A fraudulent intention in 
inf ng copyright is not ne to entitle the 
proprietor of the copyright to relief if his right of 

pore has been invaded.—CLEMENT v. MADDICK 
ie 9), 1 Giff.98; 883 L. T. 0.8. 117; 656 Jur. N.S. 
602; 66 E. R. 841. 
nnotation :—Mentd. v. Haley (1869), 21 L. T. 646. 
See, now, 1911 Act, s. 8. 
See, also, Nos. 41, 589-542, 551, anie. 
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singer was hired by deft. to sing what songs he 
liked & no supervision or control was exercised as 
to copyright, there was evidence of agency & 
authority to sing the song complained of, & there 
was no ground for disturbing the verdict.— 
MONAGHAN v. TAYLOR (1886), 2 T. L. R. 685. 


Annotation :—Consd. Kelly’s Directories v. Gavin & Lloyds 
(1901), 84 L. T. 581. 


556. ——— ——— By permission of author given 
to singer—Proprietor not liable.|—-CoLe v. GEAR 
(1888), 4 T. L. R. 246. 

557. —— Knowledge of infringement neces- 
sary.|—Movu. v. CoRONET THEATRE, Lp. (1903), 
Times, Feb. 4, C. A. 


Annotation :—Refd. Sarpy v. Holland (1908), 77 L. J. Ch. 


See, also, No. 502, ante. 

558. Theatre manager—Does not ‘‘ represent 
or cause to represent.’’|—-FRENCH v. DAY, GREGORY, 
ETc. (1893), 9 T. L. RB. 548. 

See, also, No. 509, ante. 


Sus-sEcr. 5.—OTHER CASES. 


559. Publisher—-Knowledge of infringement 
must be proved.]—LEADER v. STRANGE, No. 640, 


ante. 

560. Joint tortfeasors — Former proceedings 
against one settled.]—Pltfs. commenced an action 
against HK. & Co., for infringement of the co yright 
in a book by publishing a similar book, & obtained 
a perpetual injunction, the action being agreed 
to be stayed by consent on payment of a sum 
down & a future payment to be made by instal- 
ments, & of costs. H. & Co., were the printers 
of the book published by E. & Co., but pltfs. were 
not aware of this fact until the settlement was 
pending. In a subsequent action by plitfs. against 
H. & Co., for the infringement defts. joined KE. & Co., 
as third parties :—Held : as the order in the former 
action had never been a matter of judgment or 
record, there was no satisfaction of the cause of 
action, & judgment could be recovered against 
H. & Co., relief over being given to them as 
against E. & Co.—KELLy v. Hammonp & Co. & 
Eyre Broruers (1886), 2 T. L. R. 804. 

561. Person ordering poster — Not liable for 
unauthorised infringement by artist.) A. ordered 
B. to produce a poster of a lion & B. infringed O.’s 
copyright in a photograph in doing so :— 

Held: (1) A. did not ‘‘ cause or procure ”’ & cop 
to be made within Fine Arts Copyright Act, 186 
(c. 68), 8. 6; (2) the reproduction was a “ copy 
within Fine Arts Copyright Act, 1862 (c. 68), 8. 6.— 
BOLTON v. LONDON EXHIBITIONS, Lrp. & WEINERS, 
Lrp. (1898), 14 T. L. R. 550. 

Co-owner.]——See No. 538, ante. 

Necessary parties.|—Sce Part XIV., Sect. 2, 
sub-sect. 6, B., post. 


Remedies. 


564. Right to pursue—No obligation to accept 
offer.|—Savory (E. W.), Lrp. v. WORLD oF GOLF, 
Lrp., No. 16, ante. 

Effect of refusal of offer—On costs.]—Sce Sect. 2, 
sub-sect. 6, F., post. 


Secr. 2.—CIVIL REMEDIES. 
SUB-SECT. 1.—DELIVERY UP. 
See, now, 1911 Act, s. 7. 
565. Delivery up.]— VEsEY v. SwEET (1823), 
: 6 Ves. 709, n., 2nd ed.; 31 E. R. 818. 
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Sect, 2.—Civil remedies : Sub-secis. 1, 2, 8 & 4, A.] 


566. — No right at common law.]—(1) A 
pltf. who is entitled to have an account taken of 
profits unlawfully made by deft. is not bound to 
accept the statement of the account on affidavit 
instead of by answer, but may call for an answer 
from deft., without therefore disentitling himself 
to the costs in respect of the answer, although he 
afterwards waives the account. 

Semble: (2) there is no common law right in the 
author or proprietor of a book which is pirated, to 
the delivery up of the copies of the illegal work. 

Q@u.: (3) whether the copies of the illegal work 
would in any case be ordered to be delivered up 
in a suit to which the person at whose expense & 
on “aoe account they had been printed was not 

party. 

_ (4) Where a deft. having rendered himself 
liable to be sued & being sued offers to submit to 
all the relief to which pltf. is entitled, the ct. will 
not give pltf. his costs of the subsequent prosecu- 
tion of the suit.—CoLBuRN v. Srmms (1848), 2 
Hare, 543; 12 L. J. Ch. 888; 1 L. T. O. S. 75; 
7 Jur. 1104; 67 E. R. 224. 

Annotations :—As to (1 : 
Co., [1908] 2 Ch. 1 ore (2) Gonsd” Manel a aoe 
Printing Co., [1908] 2 Ch. 441. Generally, Mentd. Powe 

¥ ace Us08). 4K. & J. 343; Webster v. Power (1868), 





567. —— Wrongtul copying of prints or photo- 
graphs lent—Detinue lies for originals & copies.]— 
MAYALL v. HIGBEY, No. 109, ante. 

568. For destruction.]—Pltfs. having 
brought an action to restrain defts. from printing 
& publishing their directory as being a piracy of a 
similar work of pitfs. :—Held: (1) there must be a 
perpetual injunction restraining defts. from poe 
ing & publishing the pirated directory; (2) an 
account of copies sold & unsold & monies received ; 
(3) all unsold copies to be delivered up for destruc- 
tion.— KELLY v. Hopae (1870), cited in Seton’s 
Decrees, 7th ed. 656, 

Annotations :—.As to (3) Consd. Hole v. Bradbury (1879), 12 
ai Sate Li aa Chappell v. Columbia Graphophone Co., 
569. —-— ——— Ordered under inherent juris- 

pea of court.|—HoLE v. BrapBury, No. 235, 

ante. 








570. Ordered in action for injunction.|— 
v. HINE, No. 602, post. 

571. Part only of work complained of— 
Where severable.]—Pitf., having partially suc- 
ceeded in an action for infringement of copyright, 
is entitled, where the infringing parts can be 
severed, to an order for delivery up to him of 
such parte of deft.’s product as constitutes an 
infringement of pltf.’s copyright.—Boosry & Co. 
v. WHIGHT & Co. (No. 2) (1899), 81 L. T. 265; 
subsequent proceedings, [1900] 1 Ch. 122, C. A. 

See, also, No. 485, ante. 

572. By action of detinue or conversion— 
After demand—In addition to action on the case.]— 
A proprietor of copyright in a book who has a 
remedy for infringement by “a special action on 
the case” under popyright Act, 1842 (c. 465), 
8. 15, is not precluded from suing the offender, if 
he thinks fit, under s. 23, either in detinue or in 
trover, or, if necessary, in both combined; & 
all the remedies under both sections may be pur- 
sued by action in the Ch. Div. 


PART XIV. SECT. 2, SUB-SECT. 1. 








h. Not 


PART XIV. SECT. 2, SUB-SECT. 2. 


CopyRiGHT AND LITERARY PROPERTY. 


In an action for infringement by a proprietor 
of copyright in a book, where deft. had still in his 
possession some of the infringing copies & had sold 
others but without making any profits on the 
sales :—Held: (1) pltf. was entitled to the usual 
injunction, (2) to delivery up of the copies in deft.’s 
possession, (3) to damages representing the actual 
amount of the proceeds of the copies sold.—MuD- 
DOCK v. BLACKWOOD, [1898] 1 Ch. 58; 67 L. J. Ch. 
6; 77. T. 493; 46 W. R. 166; 147. L. R. 43; 
42 Sol. Jo. 46. 

573. —— Distinct from damages for in- 
fringement.|—The rights conferred upon the owner 
of copyright by the 1911 Act, ss. 6 & 7, are based 
on different grounds. Under s. 6 he has, in cases 
of infringement, the usual civil remedies available 
where a similar right of popes is infringed, & 
can recover damages for the loss sustained Y the 
infringement or, if he prefers, payment of the 
prosts resulting from the piracy. Under s. 7 he 

as an action of detinue in respect of unsold in- 
fringing copies & plates, which by virtue of the 
sect. are deemed to be his property, & an action 
for conversion in respect of such infringing copies 
& plates as have been sold. But under a judgment 
directing merely an inquiry as to the damages 
sustained by reason of the infringement of copy- 
right, the damages to be assessed are confined to 
damages for infringement including damages 
occasioned by reason of the deft. having infringed 
the copyright by selling copies; they do not 
include damages for the conversion of infringing 
copies & plates. 

Qu.: Whether in assessing damages for con- 
version under s. 7, the cost which pltf. would have 
incurred in himself producing the infringing 
copies should be deducted.—BIRN BROTHERS v. 
KEENE & Co., [1918] 2 Ch. 281; 88 L. J. Ch. 24; 
119 lL. ob 364. 

-.]|—See, also, No. 109, ante. 

See, also, No. 699, post. 





SUB-SECT. 2.—DAMAGES. 

See, now, 1911 Act, s. 8. 

574. Damage presumed—On proof of piracy— 
Though no actual damage proved.|——Moorr v. 
CLARKE, No. 475, ante. 

575. Statutory penalty under Dramatic Copyright 
Act, 18833—‘*‘ Debt ’°—Within Execution Act, 1844 
(c. 96), s. 57.])—-Where an action of debt was 
brought under the above Act of 1833 to recover 
the penalty of 40s. for each of six several repre- 
sentations of a dramatic piece of which pltf. was 
the author, & judgment was signed by default 
for £12 debt, & £10 15s. costs; & deft. was taken 
in execution under a ca. sa. indorsed to levy those 
sums :—Held: he was entitled to be discharged 
under the above Act of 1844 & that the action was 
one for the recovery of a debt, within the meaning 
thereof.—FITzBALL v. BROOKE (1845), 6 Q. B. 
873; 2 Dow. & L. 477; 14 L. J. Q. B. 198; 4 
L. T. 0. S. 355, 394; 9 Jur. 657; 115 HE. R. 829. 

576. Measure of—Publication of photographic 
portrait—Damages nominal.) —— HoLmus v. LANG- 
FIER (1903), Times, Nov. 9. 

577. ———- Loss sustained.|—-BIRN 
v. KEENE & Co., No. 573, ante. 


will be alowed.—BERNARD v. BERTONI 
(1888), 16 Q. L. R. 73.—CAN. 


BROTHERS 


570 i. Delivery up—Ordered in actton —_enalty.} BERNARD t by action for 
: ARD UV. BERTONI (1888), — 
for injunction. }— 77'O. UR Eee eat (1888) lL : Such amount as court 


HING Co. 
5 En SPSS! PCD 
0. W. R. 28.—cAN. ‘ 


Vindictive damages 
there is clear proof 


k. Measure of — 
. ere 
of infr ment vindictive 


ra comeg 
should be of such amount aa Cs) 
reasonable.—OCARTR 0. 


ct. considers 
damages DENNzS (1900), 5 Terr. EL. R. 30.—CAN. 


Part XIV.—ReEmeEpIEs. 


Right to—Distinguished from action for con- 
—— Alternative to account of profits.}] — See 
No. 573, ante. 


SUB-SECT. 3.—ACCOUNT. 

See, now, 1911 Act, ss. 6 (1), 8. 

578. Net profits only—In Chancery.]—Copy- 
right Act, 1842 (c. 45) does not give to the pro- 
prietor of a copyright in any book a right in this 
ct. to more t the usual account of the net 
profits of all copies of the book. To recover the 

irated copies he must proceed at law.—DELFE v. 
DELAMOTTE (1857), 8 K. & J. 581; 30 L. T. O.S. 
129; 3 Jur. N. S. 933; 69 BH. R. 1241. 

Annotation :--Retd. Hole v. Bradbury (1879), 12 Ch. D. 886. 

579. Right to—Work contrary to public policy 
—Refused.]|—-WaALcoT v. WALKER, No. 52, ante. 





580. ———. Follows where injunction granted.|— 
BaILy v. TAYLOR, No. 593, post. 
‘ Alternative to damages.] — BRN 


BROTHERS v. KEENE & Co., No. 573, ante. 
Distinguished from action for conversion. |— 
See Nos. 572, 573, anie. 

Where injunction refused. ]—Sce No. 604, post. 





SuB-sEcT. 4.—INJUNCTION. 
A. In General. 

582. Quia timet.]—-WEsBB v. Rosk, No. 122, 
ante. 

588. ——— No evidence of wrong doing—Injunc- 
tion refused.|—Morris v. WRIGHT, No. 447, ante. 

584. Author’s right doubtful—Manuscript left 
with bookseller for many years— Injunction refused.] 
—Injunction refused to restrain publication of a 
work which had been left for 23 years by the 
author in the hands of a bookseller, to whom it was 
originally sent with an intention of its being pub- 
lished, that intention being afterwards relinquished, 
& the work having passed into the hands of defts., 
who published it without the consent or privity 
of the author. 

The ct. will not interfere by injunction, upon 
the author’s sa ae varies to restrain the publication 
of a work which is of such a nature that an action 
could not be maintained upon it for damages.— 
SoUTHEY v. SHERWOOD (1817), 2 Mer. 435; 35 
E. R. 1006, IL. O. 

Annotations :—Refd. Stockdale v. Onwhyn (1826), 5 B. & C, 
173; Prince Albert ». St: 1849), 2 De G, & Sm. 652; 
Pollard v. Photographic Co. tl! 888), 40 Ch. D. 345. Mentd. 
Morgan v. M’Adam (1866), 36 L. J. Ch. 228. 

585. Equitable title sufficient..—CHAPPELL v. 
PurpDay, No. 281, ante. 

586. Wrongful copying of prints or photographs 
lent.|—-MAYALL v. HIGBEY, No. 109, ante. 

587. On proof of serious piracy—Although only 
of part.|—-MAWMAN v. TrEaGa, No. 525, ante. 

588. ———- Without ascertaining extent.]—Lnwis 
v. FULLARTON, No. 84, ante. 


PART XIV. SECT. 2, SUB-SECT. 8. 


878i. Net wprofiis only.}—GanGga- 
VISHNU SHRIKISONDAS . ORESHVA 
Bapusl HeeisHTe (1889), I. L. R. 
13 Bom. 358.—IND. 


PART XIV. SECT. 2, SUB-SECT. 4.—A, 


n. On oof of serious ’ 

* yemedy not limited to 
injunction under Copyright Act, 1911 
s. 8.}—Reasps.” map was an 0 
literary work; applts., whose map 
was not a mere copy in the o 
sense of the resps.’ map but was clearly 


that at the 
they were not 


o.=., 


@ reproduction in a substantial part 

thereof, had infringed the copyright: 

—Held : appite. had not proved 
te of the i 


aware & had no 
reasonable sone suspecting that SHRIKIS 


Bs.” Temedy was n 
an unction.—SANDS 
McDovuGaLt Pro 


G. PRIET 
ROBINSON (1917), 23 C. L. R. 49.— 
AUS. 


}~ Where 
was such a new arrangement of old 
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589. .|\— PIKE v. NIcHOLAS, No. 446, ante. 
See, also, No. 448, ante. 
590. Work contrary to public policy—Injunction 
refused.|—WaALcoT v. WALKER, No. 52, ante. 
. ——.]—SoutHuEY v. SHERWOOD, 
gee ae ante. 


58, ante. 

593. Inconsiderable part of plaintiff’s work 
copied—Injunction refused.]—(1) Pltf. who com- 
plains of a piracy of his work has no remedy in 
equity unless he establish a title to an injunction, 
& then the account will follow. 

(2) The ct. will not grant an injunction, but 
will leave pltf. to seek his legal remedy where the 
matter which is the subject of the alleged piracy 
forms but a very incousiderable part of pltf.’s 
work, & contains merely calculations, & when the 
work complained of has been published some years. 

(3) In a case of alleged piracy of part of a work 
the ct., if it refuses the injunction, will not interfere 
to give any other relief. 

(4) A person may have copyright in tables 
calculated by himself even though the very same 
tables should have been published long before his 
appeared.—BaIny v. TAYLOR (1829), 1 Russ. & M. 
7B: Taml. 295; 81. J.O.S. Ch. 49; 89 E. R. 28. 
Annotation :—Generally, Mentd. Smith v. L. & 8S. W. Ry. 
(1854), Kay, 408. 

594. ——— Difficulty of ascertaining loss 
complained of.]-—(1) The question of minuteness 
in value of the original matter extracted from a 
work for purposes of criticism, will have great 
weight with the ct. in influencing its decision on 
the sppucaton for an injunction. 

(2) The Court is averse to the practice of its 
time being occupied by applications for injunc- 
tions, to restrain infringements of copyright, in 
which it is difficult if not impossible to take an 
account of the loss complained of.—BE I. v. WHITE- 
HEAD (1839), 8 L. J. Ch. 141; 3 Jur. 68, L. C. 
Annotations :—As to (1) Consd. Scott v. Stanford (1867), 


L. R. 3 Eq. 718. 48 to (2) Consd. Jarrold v. Houliston 
(1857), 3 K. & J. 708. Refd. Moffatt & VDaige v. 
Gill (1901), 84 L. T. 452. 


See, also, No. 611, post. 

595. Special damage need not be shown.|— 
TINSLEY v. Lacy, No. 480, ante. 

596. -\—WEATHERBY & Sons v. INTER- 
NATIONAL HORSE AGENCY & EXCHANGE, Litm., 
No. 74, ante. 

597. Particular remedy provided by statute— 
Right to injunction not excluded.|—CarRLTon ILLUs- 
TRATORS v. COLEMAN & Co., No. 693, post. 

598. Effect of delay in application—Injunction 
refused.'—-Batny v. Tayror, No. 593, ante. 

599. ——— With knowledge of piracy—Injunc- 
tion refused.|—-Pltfs. applied for an injunction to 
restrain piracy of a publication. It was shown 
that pltfs. had knowledge of such piracy for 
several years before institution of proceedings :— 
Held: injunction must be refused on ground of 
delay in making the application.—LrEwis v. CHAP- 
MAN (1840), 3 Beav. 133; 49 HE. R. 52. 

600. ——— Not necessarily a bar—State of law 











——.]— LAWRENCE v. Situ, No. 








matter as to be an original work, & 
defts. had not gone to independent 
sources for their material, but had 
pirated pltf.’s work, they were re- 
strained by injunction.— GANGAVISHNU 

ONDAS vt. MORESHVA BAPUJI 
HEGISHTE (1889), I. L. R. 13 Bom. 
358.—IND. 


p. Industrial society —- Where tsaue 
would end corporate existence of—In- 
pe refused.}—General Rules for 

dustrial Societies under Industrial, 
ete., Societies Act, 1876, had been 
copyrighted by an official of pltt. 


nfringement 

in resps.’ map 
ot 

& 


ARY, LTD. ¥. 


pitf.’s work 


222 


Sect. 2.—Civil remedies: Sub-sect. 4, A., B. & C.] 
formerly doubtful.}—BoxTon v. James, No. 179, 


ante. 

601. —— -———.]—Copyright Act, 1842 (c. 45), 
does not apply to prevent a suit for an injunction 
to restrain a pia of copyright by sale of a book 

ublished more than twelve months before bill 

Pied. Mere delay in taking proceedings after 

knowledge of a piracy is not in itself such acquies- 

ence as will deprive pltf. of his right to an injunction 

at the hearing.—Hoaa v. Scorr (1874), L. R. 18 

Eq. 444; 43 L. J. Ch. 705; 31 L. T. 163; 22 

W. R. 640. 

Annotations :-—Refd. Grace v. Newman (1875), 44 I. J. Ch. 
298. Mentd. Smith v. Smith (1875), L. R. 20 Eq. 5003 
Northumberland ¢. Bowman (1887), 56 L. T. 773. 

602. Where no waiver or acquies- 
cence.|—Pltf. sought to restrain deft. from publish- 
ing a book which it was alleged was an infringe- 
ment of pltf.’s copyright. Deft.’s book had passed 
through three editions. Deft. had sent pltf. a 
copy of each edition. In addition to denial of 
inflagement deft. contended pltf. was not entitled 
to an injunction by reason of his delay in seeking 
relief :—Held: (1) there had been no such delay 
in taking proceedings as to disentitle pltf. to an 
injunction, as there had been no waiver by pltf. 
of or acquiescence or assent in what had been 
done by deft. (2) Injunction granted. (3) All 
copies of deft.’s book in his possession to be given 
up.—PITMAN v. HINE (1884), 1 T. L. R. 39. 

608. Infringement by publication of photo- 
graphic portrait—Injunction refused.|—Ho.LMeEs v. 
LANGFIER (1903), Z'2mes, Nov. 9. 











B. Interim or Interlocutory Injunction. 


604. Only in clear case of infringement—Balance 
of convenience considered.]|—(1) In doubtful cases 
it is the duty of the ct. to exercise its jurisdiction 
by injunction, only where the legal right of pro- 
perty has been ascertained. 

(2) The ct. should take into its consideration in 
granting, or withholding, the injunction on which 
side the balance of harm will preponderate. 

The safer mode of exercising the equitable juris- 
diction is to suspend it until the legal right has 
been established, deft. to keep an account of his 
sale meanwhile.—SPOTTISWOODE v. CLARK (1846), 
1 Coop. temp. Cott. 254; 2 Ph. 154; 8L. T. 0.8. 
eA ae pale rage A beso R. 844, L. C. 

n 48 nsd, Purser v. 

In J. Gh. 1413 Dalglish v. Jarvie (1860), £ Mac. & G 231. 

605. ———.]—In case of contested copy- 
right, the ct. is disposed rather to restrict than 
increase the number of cases in which it interferes 
by injunction before the establishment of the legal 
title, & it will give great weight to the consideration 
of the questions, which side is more likely to suffer 
by_an erroneous or hasty judgment, & the pre- 
judicial effect the injunction may have on the trial 
of the action.—M’NEITL v. WILLIAMS (1847), 8 
danoiations -—Conad. Bradbury. 

% : v. 

5%. Refd. Jarrold v. Houston (Qasr), 8 oF : ay 5G ; 

Moffatt & Paige v. Gill (1903), 84 L. T. 452. ; 

606. ° —MILLER Vv. 
49 Sol. Jo. 795. 

See, also, No. 612, post. 
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607. Where plaintiff’s legal right doubtful— 
Injunction refused—Construction of agreement.|— 
WALCOT v. WALKER, No. 52, ante. 

608. ———.]—Where the copyright of a 
work has been gned by the author to pltt., & 
oa & author swear that A., a stranger to the suit, 

only a qualified interest in the work, but A., 
in an affidavit filed by deft., swears that under a 
bargain between him & the author, he has the 
entire copyright of the work, but does not state 
any deed of assignment; pltf. cannot obtain an 
injunction till he has established his right at law.— 
LOWNDES v. DUNCOMBE (1822), 2 Coop. temp. 
Cott. 216; 1L. J. O. S. Oh. 513 47 B. R. 1184. 

609. Ex parte injunction § dissolved.|— 
Where there is a fair doubt, whether the law 
would give damages for the piracy of a work, a 
court of equity will not maintain an injunction 
granted ex parte, but will leave pltf. to establish 
his legal right, before it interferes in his behalf.— 
era (LORD) v. DUGDALE (1828), 1 L. J. O. 8. Ch. 
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610. ——— Not necessarily a bar—To injunction.] 
—OILLENDORFF v. BLackK, No. 163, ante. 

611. Quantity abstracted considerable—Granted 
ex parte.]—-An application was made for an in- 
junction on the part of the author of two articles 
which had appeared in the Atheneum, the copy- 
right of which he had reserved as between himself 
& the proprietors of that journal, to restrain deft. 
from publishing a book which contained these two 
articles :—Held: the quantity of matter which 
had been copied into deft.’s book was sufficient 
to entitle pltf. to an ex parte injunction.—CoLe v. 
CLARK (1843), 1 L. T. O. S. 106. 

See, also, Nos. 598, 504, ante. 

612. Quality rather than quantity—é& balance 
of convenience—To be considered.|—ENocH & 
Sons v. Morocco Bounp SYNDICATE, Trp. & 
TInD (1893), 37 Sol. Jo. 649. 

618. Conduct of plaintiff—Licence to publish— 
Given to several others.|—A motion was made for 
an injunction to restrain the publishing or selling 
copies of the music of certain dances specified in 
the bill & notice of motion. Defts. contended 
that, the music having been published by other 
music sellers, they had copied the tunes, being 
ignorant that they were the property of pitts. :— 
Held: if the proprietor of a work gave permission 
to several to publish it, & then others copied it, 
he would have to bring his action before he could 
have an injunction to restrain the pirating his 
copyright.—PLaTrs v. Burron (1815), Coop. G. 
803; 19 Ves. 447; 35 BK. R. 566, L. O. 

614. —— Given to publisher.)—(1) An 
author having given a work to a publisher who 
by the sale of it reimbursed his expenses & made 
considerable profit, cannot at the end of the first 
14 years restrain him by injunction from con- 
tinuing the publication. 

(2) A ct. of equity frequently refuses an in- 
junction where it acknowledges a right, when the 
conduct of the party complaining has led to the 
state of things that occasions the application 

Lorp ELDON, C.).—RUNDELL v. MURRAY (1821), 
ac. 311; 87 E. R. 868, L. CO. 


Annotation :—4a to (1) & (2) Oonsd. Saunders v. Smith 
(1838), 3 My. & Cr. 711. 











society, which was subsequently regis- edition being given as the date of the identical with those used by the 
tered under that Act. © copyright first publication of the work. The societies acting under the arrangement : 
in rules was rwards assigned rules by arrangement with’ pltf. —Held: as an injunction restraining 
to the society, which caused a new society, been adopted b certain the use of the rules would immedia 
edition to be prepared to meet the re- societies in Ireland to meet the require- end the corporate existence of deft. 
uirements of In etc., Societies ments of gs. 10 of Ind society, should not be issued.— 
ct, 1893. The new rules were copy: Act, 1893. Deft. society, which was CO-OPERATIVE UNION, LTD. v. KIL- 
righted in the name of the society, the not a party to this arrangement, had moRE, AUGHRIM & OAN DarRy 
date of the publication of the second published rules which were practically | Soormry, LTD. (1912), 47 L. L. T. 7.— 
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615. ——— Apparent acquiescence.|—Injunction 
was refused to restrain alleged infringement of 
copyright, before trial at law, where the conduct 
of pltfs. had been such as, in the opinion of the ct., 
was calculated to induce defts. to believe that the 
course taken by them would not be objected to 
by pltfs.—SAUNDERS v. SMITH (1838), 3 My. & Cr. 
ua ; 7L. J. Ch. 227; 2 Jur. 491; 40 E. R. 1100, 


a Oy 
Annotations :—Distd. Sweet v. Shaw (1839), 8 L. J. Ch. 216. 

Refd. Jarrold v. Houlston (1857), 3 Jur. N.S. 1051. 

616, Probability of damage shown.] — Where 
the owner of a publication claims an injunction to 
restrain the issue of another publication with a 
similar name, he must show not only that the 
assumption of the name by deft. is calculated 
to deceive the public, but also that there is a 
probability of plitf. being injured by such descrip- 
tion.._-BORTHWICK v. EVENING Post (1888), 37 
Ch. D. 449; 57 L. J. Ch. 406; 658 L. T. 252; 36 


W. AR. 4384; 47. L. R. 234, C. A. 
Annaler :—Refd. Willox v. Pearson (1901), 18 T. L. R. 


617. To restrain publication of plot of unacted 
play.|— GILBERT v. STAR NEWSPAPER Co., LTD. 
(1894), 11 T. L. R. 43; 89 Sol. Jo. 9. 

618. No sufficient & immediate damage shown 
—Interim injunction refused.|——-CHILTON v. Pro- 
Gress Printing & PUBLISHING Co., No. 365, 


ante. 

619. Ultimate result of action doubtful—Interim 
injunction refused.]}—MILLER v. WANE (1894), 11 
T. L. R. 136. 

620. Where facts common—No injunction.|— 
ete v. LAND & WATER JOURNAL Co., No. 81, 
ante. 

Form of.|—See No. 634, post. 

621. Breach of—Honest attempt by defendant 
to remedy wrong—Committal refused.] — The ct. 
will hesitate to commit a deft. alleged to have com- 
mitted a breach of an interim injunction, when it 
sees that he has endeavoured to set himself right 
in respect to the original charge against him of 
infringing pltf.’s copyright.—CorRNiIsH v. UPTron 
(1861), 4 L. T. 862. 

622. Dissolution—Undertaking by plaintiff to 
abide by order of court as to damages—Defendant 
entitled to inquiry as to damages.]|—Pltf. claiming 
copyright in a work by a foreigner & assigned to 
him, obtained an injunction on giving an under- 
taking to abide by any order the ct. might make 
respecting damages deft. might sustain by reason 
of the injunction. The House of Lords decided, 
that a party in the situation of pltf. had no title 
to copyright; & the injunction was dissolved 
without opposition. Deft. moved for an inquiry 
as to damage, but one of the Vice Chancellors 
refused it :—Held: upon appeal, deft. was entitled 
to an inquiry what, if any, damage he had sustained. 
~——NOVELLO v. JAMES (1854), 5 De G. M. & G. 876; 
24 L. Js Ch. 111 ’ 24 L. T. QO. S. 165 H 1 Jur. N. S. 
217; 3 W. R. 127; 43 B. R. 1111, L. JJ. 

—Refd. Smith »v. Day £1882) 21 Ch. D. 421; 


Annotations : 
Griffith v. Blake (1884), 27 Ch. D. 474; Re Hailstone, 
Hopkinson v. Carter (1910), 102 L. T. 877. 


623. Limited to damages naturally 
flowing from injunction.]—ScHLESINGER v. BED- 
FORD (1893), 9 T. L. R. 870, O. A. 

624. ——— Defendant ordered to keep account— 
Pending trial.|—-SpoTTISWOODE v. CLARK, No. 
604, ante. 
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625. Where injunction granted—Defendant not 
allowed to continue publication—Subject to account 
—-Without consent of plaintiff.| —Swer 0». 
Maveuam, No. 650, post. 

626. —— Undertaking by plaintiff to be answer- 
able in damages.|—-In a case of alleged fraudulent 
imitation of a musical publication, independently 
of copyright, the ct. did not consider the fraud 
clearly made out :—Held: an injunction ought 
only to be continued on the terms of pltf. under- 
taking to bring an action, & to be answerable in 
damages. 

Semble: it is now almost universally the 
practice, on granting an interlocutory injunction, 
to require an undertaking to be answerable in 
damages.—CHAPPELL v. DAVIDSON (1856), 8 
De G.M. &G.1; 44 E. R. 289, L. JJ. 
aenceanon :—Refd. Wakefield v. Buccleugh (1865), 18 W. R. 


C. Form. 


627. Perpetual — Against printing.)-——-A  per- 
eso injunction granted against printing in 
reach of copyright.—WATSON v. JEFFERIES 
(1737), 2 Eq. Cas. Abr. 522, pl. 1: 22 E. R. 440. 

628. ——-.|}—- A perpetual injunction 
granted against printing in breach of copyright.— 
Hiron v. LANGLEY (1739), 2 Eq. Cas. Abr. 522, 
pl. 1; 22 E. R. 440. 

629. ——.}]—-A perpetual injunction 
granted against printing in breach of copyright.— 
RIVINGTON v. Cooper (1740), 2 Eq. Cas. Abr. 522, 
pl.1; 22 EH. R. 440. 

630. ——.]— An injunction nisi was 
granted in the case of R., author of ‘‘ Pamela,’”’ 
against publishing & selling part of that book, 
upon a bill founded on Copyright Act, 1709 (ec. 19), 
& a perpetual injunction was afterwards granted, 
on hearing the merits, against printing & publish- 
ing said book.—RICcHARDSON’s CasE (1740), 2 
Hq. Cas. Abr. 524, pl. 5; 22 H. R. 442, L. C 

63 Refused.]—Pltfs., C., the T. Co., & 
P., were respectively proprietors of three news- 
papers. All these papers were published for the 
protection of traders by giving them information 
about the position of persons with whom they 
might have to deal. The three pltfs. jointly 
employed clerks to obtain certain lists from the 
Govt. offices, & bore jointly the expense of the 
fees for searching the registers & other expenses 
of making out their list. Pitf. C., besides publish- 
ing “the Commercial Compendium” in the 
ordinary way sold a number of copies to trade 
protection societies, among others to the London 
Association for the Protection of Trade. The 
numbers sold to this association had the title 
‘*Commercial Compendium ” omitted & ‘‘ Com- 
mercial, Private, and Confidential List ’’ sub- 
stituted, & in this shape was circulated by the 
association among its subscribers. Defts. were 
the proprietors of newspapers published in the 
West of England. They subscribed to the 
London Association for the Protection of Trade, 
& on receipt of the weekly ‘‘ Commercial, Private 
and Confidential List ’’ they copied the deeds of 
arrangement registered by persons resident in the 
counties of Devon & Cornwall, & published them 
in their own paper. This was a motion by pltfs. 
to restrain this publication :—Held: the repub- 
lication of the contents of ‘“‘the Commercial 


against damage due to the injunction 
order if wrongly made, it asked to be 
made a Bail which was done, & an 
order made for its protection.—. yw 
e. MEIGS, hea W. W. R. 35; 56 
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Compendium ”’ under a name which was not regis- 
tered did not deprive the owners of the right to 
restrain infringement of their copyright, & in- 
junction granted limited to matter contained in 
numbers of the papers already published.—CaATE 
v. DEvoN & EXETER CONSTITUTIONAL NEWSPAPER 
Co. (1889), 40 Ch. D. 500; 58 L. J. Ch. 288; 60 
L. T. 672; 87 W. R. 487; 5 T. L. R. 229. 


Annotations :—Refd. Walter v. Steinkopff, {1892} 3 Ch. 489 ; 
Walter v. Lane, [1900] A. C. 539. 





6382. Granted to protect future numbers— 
Of periodical.]—-BrapBuRY v. Swarr, [1891] 
W. N. 1438. 

688. -——— Refused where right of limited dura- 


tion—Granted for term of right.;—-Savory, Lrp. 
v. GYPTICAN OIL Co., Ltn. (1904), 48 Sol. Jo. 573. 

684. Granted against publishing selling disposing 
or copying—Not against imitating—Interim in- 
junction.|—Deft. was a vendor of a literary work 
published in weekly numbers; i 
numbers was contained the commencement of a 
work of fiction, which, with the exception of a few 
colourable alterations, was in all respects similar 
to a prior work, of which pltf. was author & pub- 
lisher. On a bill by pltf. praying that deft. might 
be restrained from publishing, selling, or other- 
wise disposing of the number containing the 
commencement of such work of fiction, or any 
continuation or other part thereof, & from copy- 
ing or imitating in the whole or in part pltf.’s 
book, the ct. granted an injunction as prayed, 
except as to imitating, but directed pltf. to bring 
an action against deft. for the invasion of his 
ane copyright.— DICKENS v. LEE (1844), 8 Jur. 


635. When part only a piracy.|—JARROLD v. 
HovisTon, No. 22, ante. 
See, also, Nos. 33, 79, 80, 417, ante. 


SuB-SEcT. 5.—CANCELLATION. 


686. Infringing passages—In acting copies of 
play—Dramatised from novel.|—WaRNE & Co. 
v. SEEBOHM, No. 4382, ante. 

See, also, No. 235, ante. 


SUB-SECT. 6.—PRACTICE. 
A. Jurisdiction of Court. 


637. Jurisdiction of court—To decide alleged 
piracies by pablo — The ct. will itself com- 
pare & decide upon alleged piracies by inspection, 
where that can be easily & safely done.—SHERIFF 
. aaa (1830), 1 Russ. & M. 159; 39 E. R. 61, 


638. ——— Direction as to admissions of title by 
defendant—— For purpose of trial.]—— Where pltf. 
states circumstances which are not denied, showing 
him to be entitled to an equitable copyright in a 
work, the ct., in directing an action to be brought 
by him to determine the question of piracy, will 
direct deft. for the Lee aa of the action, to admit 
a legal copyright in pltf.—Swket v. SHaw (1839), 
8L. J. Ch. 2163; 3 Jur. 217. 


Annotation :-—Mentd. Perfo Right Soc. v. London 
Theatre of Varieties, [1922) 2 K. B. 433. 
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689. ——— Inherent power to order destruction 
of infringing coples..—HoLme v. Brapsury, No. 
235, ante. 

640. ——- Where infringement abroad—By 
British subject./—-An English ct. has no jurisdic- 
tion, at the instance of the English proprietor of 
the performing right of a musical dramatic work 
of an English author, to restrain a threatened 
infringement by a British subject in any [orei 
countey. comprised in the International Copyright 

nion. 

Under Dramatic Copyright Act, 1833 (c. 15), 
s. 1, & art. 2 of the Berne Convention, the English 
proprietor enjoys in any country of the Union the 
rights which the Jaw of that country gives to 
natives of that country ; & therefore proceedings 
by him to restrain an infringement in that country 
by a British subject must be taken in the cts. & 
according to the law of that country.—‘' Morocco 
Bounp ” SynpicaTe, Lrp. v. HARRiIs, [1895] 1 Ch. 
534; 641. J. Ch. 400; 72 L. T. 415; 43 W. R. 
398; 11 T. L. R. 254; 39 Sol. Jo. 784; 13 R. 312. 


641. Joinder of defendants—-Not where separate 
infringements Booksellers selling infringing 
copies.|—_The proprietor of a copyright must file 
separate bills against each bookseller taking copies 
of a spurious edition for sale.—DILLy v. Doia 
(1704), 2 Ves. 486; 30 BE. R. 738. 

See, also, No. 560, ante. 

642. Joinder of plaintiffs—Legal owner to be 
joined—Though plaintiff’s equitable title clear.|— 
The publisher of a book filed a bill for the usual 
relief on an invasion of copyright, but, though he 
had purchased the work of the author & paid for 
it, it did not appear that the copyright had been 
assigned to him :—Held: the bill was demurrable 
because the author was not a party to it, but as 
the bill contained sufficient to show that pltf. had 
a good title in equity he would be given leave to 
amend.—CoLBURN v. DUNCOMRE (1838), 9 Sim. 
151; 2 Jur. 654; 59 EB. R. 316. 


Annotation :—Refd. Porforming Right Soc. v. London 
rrr of Varieties, [1922] 2 K. B. 433. 


——.]|—UNIVERSITY OF LONDON 

PREss, Lrp. v. UNIVERSITY TUTORIAI PREss, Lrp., 

No. 42, ante. 
644. 














" —— No interest claimed by infringers. ] 
—In 1916 a firm of music publishers assigned by 
deed to pltfs. the performing rights of all songs of 
which they then possessed or should thereafter 
acquire such rights. Subsequently a certain song 
was written, & the copyright in it together with 
the right of performance was assigned by the 
author to the fen. Defts., music hall proprietors, 
permitted the said song to be publicly sung in 
their music hall, without the consent of pltfs. 
Pitfis. sued defts. under 1911 Act, for infringement 
of their performing right:—Held: as pltfs.’ 
interest in the song was purely equitable, & as 
defts. were mere infringers claiming no interest in 
it, pltfs. were not entitled to maintain the action 
in their own names without joining the publishers 
as co-pltfs. 

I can see nothing in the statute from which I 
can draw the inference that an owner of copyright, 
whether the first owner, or any subsequent owner 
by legal assignment, ceases to be an owner within 
the meaning of the statute when he executes an 


of separation from the Nghe which 
were not so copied, the ct. limited ite 
order prohibit the use of defta.’ 
book to the parts which were #0 copied. 
— BLACKIE Sons, Lrp. v. LOTHIAN 


Book PUBLISHING Co. PROPRIETARY, 
Lap, (1921), 29 C. L. R. 396.—AUS8, 
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equitable assignment of the whole or part of his 
right. If this is so it follows either (a) that the 
equitable assignee is not an owner at all within. 
the meaning of the statute, or (b) that the statute 
recognises under these circumstances two owners, 
the legal & the equitable, of the one right. Which- 
ever view is correct, it appears to me that apart 
from authority the result in this action is the same 
—namely, that pltfs. should not be allowed to 
maintain the present action without adding the 
legal owners of the copyright. If the first con- 
clusion is the correct one then the action cannot 
roceed without them. If the second is correct 
hen the ct. in the exercise of its discretion should 
not allow the action to proceed in the absence of a 
arty who may be interested & who ought to be 
ound, or whose presence might afford a defence 
to defts. (BANKEs, L.J.).—PERFORMING RIGHT 
Society v. LONDON THEATRE OF VARIETIES, [1922] 
2K. B. 433; 91L. J. K. B. 908; 127 L. T. 760; 
38 T. L. R. 791; 67 Sol. Jo. 62, C. A. 


645. —-— Assignee without right of reproduction 
—Cannot sue alone.|—DLANDEKER & BROWN v. 
Wourrr & Co., Lrp. (1907), 52 Sol. Jo. 45. 


646. ——— Assignor on equitable assignment— 
Where joinder of assignor may afford defence.|— 
PERFORMING Ricut Socrzry v. LONDON THEATRE 
oF Varietizs, No. 644, ante. 


See, also, No. 638, ante. 


647. Joinder of co-plaintiffs—Action arising 
out of same series of transactions.} — Pltfs., the 
two Universities of Oxford & Cambridge, claimed 
an injunction to restrain defts., who were publishers 
of educational & other works, from publishing & 
selling books or publications bearing the titles 
‘The Oxford & Oambridge Publications’’ or 
‘The Oxford & Cambridge Edition,’ & from 
using the words ‘‘ Oxford & Cambridge,” so as to 
lead to the belief that the publications of defts. 
were publications of the Universities or of either 
of them, or issued from the University presses. 
Defts. had rhea a series of books bearing the 
titles complained of by pltfs.:—Held: the action 
arose out of the same series of transactions ; 
common questions of fact would arise, namely, 
the fact of publication & the fact that a belief 
would be induced that the publications of defts. 
were those of pltfs.; therefore, the conditions 
necessary to bring a case within Ord. XVI., r. 1, 
were fulfilled ; & consequently pitfs. were entitled 
to join in one action.—Oxrorp & CAMBRIDGE 
UNIVERSITIES v. GILL (GEORGE) & Sons, [1899] 
1Ch. 55; 68 L. J. Ch. 34; 79 L. T. 388; 47 W. R. 
248; 15 T. L. R. 213 48 Sol. Jo. 27. 


648. Assignees of bankrupt—On motion 
by bankrupt to dissolve injunction—Not necessary.] 
—An a Nee phi being obtained ex p. to restrain 
the publication of a work by deft., who claimed 
& property in, & a right to proceed with the pub- 
lication, he subsequentl ecame bankrupt :— 
Held: a motion to dissolve the injunction might 
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Ms soageedees Lasers of ee without his assignees 
e e ies.—M‘BEATH v. RAVENSCROFT 
(1836), 8 L. J. Ch. 208. 

See, also, Nos. 302, 307, ante. 

Who may sue.]—-See Part XIII., Sect. 2, ante. 

C. Pleading. 

649. Title must be shown.]—Under Copyright 
Act, 1709 (c. 19), only the author or the assignee 
of the author was entitled to the sole right of 

rinting, & it was not sufficient for pltf. applying 
or an injunction to say he purchased or legally 
acquired the copy, without saying he purchased it 
from the author. Hence an injunction against 
printing & selling ‘‘ the Dunciad ” was dissolved.— 
GILLIVER v. SNAGGS (1729), 2 Eq. Cas. Abr. 522; 
22 E. R. 441, L. O. 

650. Parts pirated need not be _ specified.}— 
(1) Where a party seeks to restrain an intri ingement 
of his copyright, it is not neces for him to 
specify, either in his bill or affidavit, the parts of 
his work which he considers to have been pirated ; 
although he does not claim copyright in all the 
passages which are the same in both works. 

(2) Where an injunction restraining an infringe- 
ment of copyright, is continued, subject to pltf. 
brin an action, the ct. will not allow deft. to 
continue the sale of his work, he keeping an 
account, unless pltf. will consent.—SwEerT v. 
MAUGHAM: (1840), 11 Sim. 51; 9 L. J. Ch. 328; 
4 Jur. 479; 59 BE. R. 793. 


Annotations :—-As to (1) Refd. Chatterton v. Cave (1878), 38 
L. T. 397; Walter v. Lane, [1899] 2 Ch. 749. 


651. Printing in England need not be alleged.|— 
Where there were four counts in a declaration, the 
third count being for wrongfully & injuriously, & 
without the consent in writing of pltf., printing 
for sale copies of a book of which pltf. was pro- 
prietor, & the fourth count for, without the 
consent in writing of pltf., having in deft.’s pos- 
session copies of the book, which had been unlaw- 
fully & without the consent, etc., printed :—Held: 
it was not necessary to state in the bodies of the 
third & fourth counts that the printing had taken 
place in this country.—CHAPPELL v. DAVIDSON 
(1856), 18 OC. B. 194; 251. J.0. P. 225; 2 Jur. N.S. 
5644; 4 W. R. 559; 189 E. R. 18413 earlier pro- 
ceedings, 8 DeG. M. & G.1,L. JJ. 

652. In action for penalties—-Claim of account 
must be raised.|—In an action under Fine Arts 
Copyright Act, 1862 (c. 68), seeking penalties, an 
injunction & other relief in respect of unlawful 
repetitions of a picture, the main object of the suit 
being the recovery of penalties :—Held: pltfs. 
ought not to be permitted, upon the facts appear- 
ing at the trial, to raise a claim for relief under the 
same statute in respect of unlawful sales, that case 
not being made by their pleadings.—DUPUY v. 
DILKES (1879), 48 L. J. Ch. 682. 


D. Interlocutory Proceedings. 


658. Interrogatories—Allowed in action for 
nalty—Under Dramatic Copyright Act, 1833 
Fe. 15), s. 2.)—This payment is treated in the Act 


colourably altered from pitf.’s book.— 
FOONEE v. KELLEY (1861), 141.0. L. R. 
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remedies: Sub-sect. 6, 


as & payment by way of damages & not by way of 
e ty It is fraposed not as & yaar renee upon 
eft., but as compensation to pltf. In my opinion 
the legislature in using the expression ‘‘ whichever 
shall be the greater damages ” intended to enable 
ltf. to recover as damages an amount of not less 
han 40s. in respect of each representation, or the 
full amount of the benefit or advantage derived 
by deft. from the representation, or the injury or 
loss sustained by pltf. therefrom, & this is not a 
penalty so as to being the case within the rule 
that in actions for penalties interrogatories should 
not be allowed to be administered to deft. (LORD 
Esuer, M.R.).—ADAMS v. BATLEY, COLE v. 
FRANCIS (1887), 18 Q. B. D. 625; 56 L. J. Q. B. 
303; 56 L. T. 770; 35 W. R. 487; 3 T. L. R. 
511, C. A. 
Apld. 





Annotations Jones v. Jones (1889), 22 B. D. 426. 


Consd. Hobbs ». Hudson (1890), 54 J. P. 360; Saunde 
. Wiel, [189212 Q. B. 321. Refd. Reeve v. Gibson, (1891) 
1 Q. B. 652: Re Derbyshire County Council & Derby 


Corpn., [1896] 2 Q. B. 62; Thomson v. Clanmorris, [1900] 
1 ch. 718. 


654. —— To plaintiffs as to sales—To assist 
defendant as to payment into court.|—In an action 
for infringement of pltf.’s copyright in a book, the 
ct. will permit interrogatories, as to the sale of the 
book for a certain period before & after the date 
of the alleged infringement, to be administered to 
pltf. for the purpose of ascertaining the amount 
of damage sustained & enabling deft. to pay a 
sufficient sum into ct. to meet it.—WRIGHT v. 
GoopLAKE (1865), 8 H. & O. 540; 6 New Rep. 
128; 34 L. J. Ex. 82; 18 L. T. 120; 13 W. R. 


849; 159 HK. R. 643. 
v. Palmer (1866), L. R. 1 


Annotations :—Consd. Jourdain 
Exch. 102; Clarke v. Bennett (1884), 32 W. R. 550. 


655. ——— To defendant as to canvassers— 
Sufficiency of answer.]—Pltfs., by the interro- 
gatories to their bill, which was to restrain an 
alleged piracy, required defts. to set forth ‘“‘ whether 
defts. employed any & what persons, & who, by 
name & address, in making personal inquiries for 
the purpose of obtaining original information for 
their directory, & to place against the name of 
each such person the name of each town, village, 
& place visited by each such canvasser & agent, 
& the time during which he remained at each such 
town & village & place making personal inquiries 


for the purposes of defts.’ directory.” The 
answer was that ‘‘ upwards of fifty persons had 
been employed as canvassers, etc.,’? but did not 


set out the names & addresses of the canvassers, 
or the towns visited, etc.:—Held: the answer 
was insufficient.—KELLY v. WYMAN (1869), 20 
L. T. 300; 17 W. R. 399. 

656. Inspection—Of alleged licence to perform 
—Refused to plaintiffs..—Action for damages for 
representing an opera of which plitf. was the pro- 
prietor. Deft. pleaded that he did what was com- 
plained of by the consent of pltf. in writing. Pit. 
wanted to see the document to which the plea 
referred to know whether to go on with the action 
or not :—Held: he was not entitled to an inspec- 
tion on this und.—REYNOLDSON v. MORTON 
(1860), 2 L. T. 462. 

See, now, R. 8. C., Ord. 81, r. 15. 

657. Discovery—Specific Ua ear a 


. seaealacamtaia & ARMSTRONG (1901), 1 R. 
b. Particulars — Showing date of right dul 
registration—d& what part of wor mention the 
infringed.}—In an action for 
ment of cata lloged that pit wero books 
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the proprietors of a subst copy: t : 
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658. ——- After undertaking offered—Motion 
to stay promature.|]—In a suit to restrain a Rerss4 
of a literary work, after interrogatories filed, the 

rincipal defts., before answer, offered an under- 
taking in the terms of the prayer of the bill to 
submit to an injunction, & to pay pltf.’s costae, & 
they then moved to stay procee :—Held : 
their motion was premature, & plitf. was entitled 
to discovery.—SrrrpHens v. Brerr (1864), 10 
eh 281; sub nom. STEVENS v. BRETT, 12 W. R. 

See, generally, DISCOVERY, INSPECTION & IN- 
TERROGATORIES. 


E. The Hearing. 

659. Mode of trial—Defendant’s right to trial 
by jury—Burden of proof.|—In an action for in- 
junction to restrain infringement of tt bie & 
for damages :—Held: deft. had no right to a trial 
by jury, but under Ord. 36, rr. 4 & 7 (a), the ct. 
had a discretion which it exercised by directing a 
trial without a jury. Semble: the burden of 
proof was on the party applying for a jury.— 
CooTE v. INGRAM (1887), 85 Oh. D. 117; 56 
L. J. Ch. 684; 56 L. T. 800; 385 W. R. 890; 8 
T. L. R. 488. 

Annotations :—Refd. Fanshawe v. London & Provincial 
pete Co. (1888), 36 W. R. 418; Jenkins v. Bushby, 
[1891] 1 Ch. 484; Thornton v. Union Discount Co. of 
London (1891), 7 T. L. R. 322. 

660. Evidence—To identify EF sep infringed— 
Plate need not be produced.j|—-The assignee of a 
print may maintain an action under Prints Copy- 
right Act, 1777 (c. 57), against any person who 
pirates it. In such an action it is not nec 
to produce the plate itself in evidence; one of the 
prints taken m the origi plate good 
evidence. The date must always appear on the 
paar waa v. SymMonps (1792), 5 Term 

p. 41; 101 E. R. 23. 

Annotation :—Refd. Newton v. Cowie (1827), 4 Bing. 234. 
661. ——— To identify picture infringed—En- 

graved copy may be produced—Where picture 

abroad.]—Where the original picture was abroad, 
proof of the infringement of the copyright by 
photographing an engraving sworn to be an exact 
copy of the picture, & made under the supervision 
of the artist, was allowed by production of the 
engraving by a person who seen the original 

icture.—LUcAS v. WILLIAMS & Sons, [1892] 
Q. B. 113; 61 L. J. Q. B. 595; 66 L. T. 706; 

8 T. L. R. 575, C. A. 


Annotation :-—Mentd. Hanistaenglo v. Bain : 
W. R. 681. ng es (1894), 42 


662. ——— Piracy not denied—Prints complaine 
of not produced at hearing.|—-In a suit to restrain 
the sale of pirated copies of a print, where the 
answer did not suggest that the prints complained’ 
of were not pirated copies:—Held: a decree 
would be made, under the particular circumstances, 
though the prints, which had been exhibited to 
the witness who proved the offence, were not pro- 
duced at the hearing. 

Where pitf. is entitled to have the injunction 
made perpetual, deft. will have to pay the costa 
of the suit, however trivial the subject matter of 
the suit may be, if he did not, after the injunction 
was granted, tender the costs up to that time.— 
FRADELLA v. WELLER (1831), 2 Russ. & M. 247; 
89 BH. R. 888. 

668. Reference to master—To examine infringe- 
ment.)—Injunction to stay the printing of a book. 
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On showing cause to continue the injunction, it 
was referred to the master to see if the books 
published by pltf., & deft. were the same, or in 
what they differed.—- JEFFERY v. BOWLES 
(1770), Dick. 429; 21 EB. R. 836. 

664. -/—A work alleged to be a 
y referred to the master for determination 

y_ comparison.— v. LHADBETTER (1799), 
4 Ves. 681; 31 E. R. 851, L. O. 

665. ——-  ———.|—-VeseY v. Sweet (1823), 
5 Ves. 709, n. 2nd ed.; 81 E. R. 818. 


F. Costs. 
See, now, 1911 Act, s. 6 (2). 
666. Where plaintiff successful—Court has no 
discretion to refuse—Except for misconduct.}|— 
COOPER v. WHITTINGHAM, No. 548, ante. 














667. ——.]—WALTER v. STEINKOPFF, 
No. 28, anie. 
668. ——— Grounds for refusal—Acquiescence 


in infringement.|}—M., the proprietor of a 
magazine, had for eight years regularly sent to 
S., the proprietor of a coun newspaper, his 
magazine for the p se of being reviewed. S. 
from time to time published reviews & extracts, & 
occasionally entire stories, from these magazines, 
always acknowledging whence he took them, 
& sending M. the paper containing such review, 
extract, or story. In Nov. 1873 8. published an 
entire story from the Nov. number of the magazine. 
Shortly afterwards M., without giving S. any 
notice, filed a bill to restrain S. from pirating his 
works. S. allegedin justification the custom of the 


, trade :—Held : (1) M. was entitled to an injunction, 


but under the circumstances each party was 
ordered to pay his own costs; (2) the alleged 
custom was no justification. MAXWELL v. SoMER- 
TON (1874), 80 I. T. 11 3 22 W. R. 81 3. 
Sere sae tine to (2) Consd. Walter v. Steinkopff, [1892) 
See, also, No. 548, ante. 

9 Effect of County Courts Act, 1888 





(c. 48), 8. 118.]—Where an author claimed & 


recovered four penalties of 40%. each for four 
infringements of his dramatic copyright :—Held: 
although he was not entitled to costs, under the 
above Act, s. 116, having recovered less than £10 
in an action of tort, yet he might have his costes 
taxed on the footing of obtaining a full indemnity 
under Limitations of Actions & Costs Act, 1842 
(c. 97), 8. 2. The question of costs was governed 
by the statute. Judicature Acts & Rules do not 
overrule the provisions of special statutes granting 

cial costs 1n particular cases.— REEVE v. GIBSON, 
11891) 1 Q. B. 652; 60 L. J. Q. B. 451; 39 W.R. 
420, O. A. 

670. ——— Costs of interim or interlocutory in- 
junction—As between party & party.|—In a suit 
to restrain the piracy of a literary work, a pitf., 
who in opposition to deft.’s denial of his title, 
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obtains an injunction, is entitled to an answer from 
deft., for the purpose of having his title admitted, 
in case, by pear eta between the parties, the 
title is not established at law; & also of having 
an account from deft. of the profits made by the 
sale of the spurious work. Pitf., therefore, under 
such circumstances, is entitled to the costs of the 
suit, including the answer, as between party & 
party; & if by the refusal of deft. to pay those 
costs pltf. is compelled to bring his cause to a 
hearing, he will be entitled to the whole costs of 
the suit, as between party & party, although at 
the hearing he may waive the account. PIitf.’s 
equity in respect will not be affected by his 
having offered to waive his right to an answer, 
with a view to obtain terms more beneficial to 
himself than the ct. would, under any circum- 
stances, accord to him; as, for instance, with a 
view to receive costs as between solicitor & client. 
—KELLY v. Hooper (1841), 1 Y. & CO. Ch. Cas. 
197; 62 E. R. 852. 
Annotation :—Retd. Colburn v. Simms (1843), 2 Hare, 543. 

671. Costs of answer—To establish title.]— 
KELLY v. HOOPER, No. 670, ante. 

672. To determine account of 
profits..—-CoLBuRN v. Suums, No. 566, ante. 

678. ——— Costs of action—On refusal by de- 
fendant to pay costs of inJunction—Though subject 








se commauneemmmanl 





matter trivial.|-FRADELLA v. WELLER, No. 662, 
ante. 

674. —— ——.]—KELLY v. HOOPER, 
No. 870, ante. 

675. —— After successful application for 





injunction.|——-MAYHEW v. MAXWELL, No. 13, anfe. 
——— Only after application to & 
refusal by defendant to have costs disposed of on 
motion.]—Where upon an interlocutory motion 
in an action plitf. obtains the relief which he seeks, 
he is bound to make an application to deft. to 
have the costs disposed of on motion, & unless he 
does so, is precluded from having the extra costs 
occasioned by going on to trial. But if deft. 
refuses to allow the matter to be disposed of on 
motion, or if there is any question remaining open 
between the parties to be decided, the case cannot 
be so dealt with.—SONNENSCHEIN v. BARNARD 
(1887), 57 L. T. 712. 

677. ——— Costs of unnecessary proceedings— 
Second reference to chief clerk—Refused.]|—Where 
in a suit for the infringement of copyright the chief 
clerk’s certificate, made in pursuance of the decree, 
was, on the application of pltf., referred back to 
the chief clerk & subsequently confirmed, the ct. 
refused to make any order as to the costs of the 
summons & subsequent reference.—KELLY v. 
Hopae (1873), 29 L. T. 387. 

678. ——— —— Offer by defendant before action 
brought—Plaintif? has right to order of court 
restraining infringement.|—Savory (E. W.), Lr. 
v. WORLD OF GOLF, Lrp., No. 16, ante. 
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679. —— Offer by defendant after action 








brought—Offer of full reJief—Costs of subsequent 
noes refused.|—CoLBURN v. Sums, No. 
9 a e 

680. ———- ———- ———. Costs of subsequent B sah 
ceedings may be refused.|—Savory (E. W.), ‘ 
v. WORLD OF GOLF, Lrp., No. 16, ante. 

681. ——— —— Qualified by claim for costs— 
Costs of subsequent proceedings allowed.}|—GRACE 
v. NEWMAN, No. 77, ante. 

682. ——— ——— Costs offered must be substan- 

whole of costs to which plaintiff found en- 
titled.|—-SCHLESINGER v. TURNER, No. 492, ante. 

688. Where defendant successful—Costs of pro- 
ceedings for injunction—Follow costs of suit.|—-The 
costs of a suit to protect a copyright will follow the 
result of an action at law, to try the validity of 
the copyright, although the mode of defence in 
the action directed at law may have been improper. 
Where upon a bill filed to restrain the alleged in- 
fringement of a copyright, the bill was retained, 
with liberty for pltf. to try the title by an action 
at law, & the action was brought & failed, it is of 
course that the bill should be dismissed with costs. 
—CHAPPELL v. PURDAY (1847), 2 Ph. 227; 16 
L. J. Ch. 261; 9L. T. O. 8.145; 11 Jur. 256; 41 
E. R. 929, L. C. 

Annotations :—Moentd. Menzies v. Connor (1851), 3 Mac. & G. 
648; Palmer v. Walesby (1868), 3 Ch. App. 732; Hope 
v. Hope, Hope v. Carnegie (1869), 20 L. T. 5; Re Bradford 
& Thursby & Bradford & Farish (1883), 48 L. T. 765. 
684. Costs of action—Of course.|—CHApP- 

PELL v. PurpDAy, No. 683, ante. 

685. ** Full costs ’’—Party & party costs.] 
—An action for infringement was dismissed with 
‘* full costs,’’ to be taxed by the taxing master :— 
Held: this meant party & party costs only. 
AVERY v. Woop, [1891] 3 Ch. 115; 61 L. J. Ch. 
75; 65 L. T. 122; 39 W. R. 577; 7T. L. R. 612, 
Cc. A. 

686. —— Action dismissed on ground of in- 
decency—Of original work & infringement—No 
costs.|—BASCHET v. LONDON ILLUSTRATED STAN- 
DARD Co., No. 382, ante. 

687. —— —— —— -——~.]—GLyYN v. WESTON 
FEATURE Frum Co., No. 55, ante. 


Srecr. 3.—SUMMARY REMEDIES. 


See, now, 1911 Act, ss. 11-18. 

688. Under Fine Arts Copyright Act, 1862 (c. 68) 
—Penalty summarily recovered—-Debt provable tn 
bankruptcy.]|—A penalty with costs inflicted by 
summary Speeding before a magistrate for an 
infringement of the above Act, followed by com- 
mitment to the house of correction for a time 
certain unless the penalty shall be sooner paid, 
constitutes a debt provable within the meaning 
of the bankruptcy laws.—Re JOHNSON, Ez p. 
JoHNSON (1866), 15 L. T. 163; 15 W. R. 160. 


165.—AUS. 


N. 3. W. Eq. 159; 9N. 8. W. W.N. 
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See, generally, BaNKRUPTOY & INSOLVENCY, 
Vol. IV., pp. 814 et seq. 

689. ——— ——— Must be awarded separately for 
each infringement.}|—Zz p. Braz, No. 453, ante. 

690. ——- ———  ——-.]—-ELLIS v. MARSHALL 
(Horace) & Son, No. 206, ante. 

691. ——_— —_— May he awarded as lump sum— 
Though less than a farthing for each offence.|— 
The making or circulating of every unauthorised 
copy of a picture of which copyright has been 
acquired under Fine Arts Copyright Act, 1862 
(c. 68), is a separate offence in respect of which a 
penalty is incurred under s. 6 of the Act. But, 
when an action is prouget to recover penalties in 
respect of a number of such offences, the ct. is 
not bound to award for each offence a penalty of 
at least one farthing, but may award for all offences 
a lump sum, which, if divided by the number of 
offences, will give for each a fraction less than the 
least recognised coin of the realm.—-HILDESHEIMER 
v. FAULKNER (W. & F.), Lap., [1901] 2 Ch. 552 ; 
70 I.. J. Ch. 800; 85 L. T. 822; 49 W. R. 708; 
17 T. L. R. 787; 45 Sol. Jo. 722, C. A. 

692. —— ——- —— ——.]—A judge is not 
bound to award at least one farthing for each copy 
of a newspaper which contains a reproduction of 
a pnovoerey the copyright of which is infringed. 
—NICHOLLS v. PARKER (1902), 18 T. L. R. 459, 
C. A.; revsg. (1901), 17 T. L. R. 482. 

Annotation :—Refd. Hildesheimer v. Faulkner (1901), 70 


L. J. Ch. 800. 

693. Alteration—Must be material.|— 
In order to constitute an ‘ alteration ’’ in a drawing 
within the meaning of Copyright Act, 1862 (c. 68), 
s. 7 (4), the alteration must be a material one 
having regard to the object of the enactment. An 
alteration in a drawing which might affect the 
reputation of the author of the drawing as an 

ist would be a material alteration & would 
therefore come within the sect. To bring the case 
within the clause it is not necessary that the sale 
or publication of the altered work should be 
fraudulent ; it is sufficient if the saJe or publication 
of the altered work as or for the unaltered work 
of the author is made knowingly. 

Pitf., who was an artist, made a fine line drawing, 
which bore his signature, for defts. for the purpose 
of being used by them as an advertisement for a 
Drepareiien in which they dealt. Defts., in whom 
the copyright of the drawing vested, had the 
drawing, without pltf.’s consent, enlarged & 
coloured, & caused copies of the enlargement with 
pltf.’s name thereon to be exhibited in the form of 

osters as an advertisement of their preparation. 
n an action by pltf. to recover a penalty for in- 
fringement of the above Act by the publication of 
copies of the drawing altered as or for the 
unaltered work of pltf., & for an injunction, 
evidence was giyen that the alteration & colouring 
of the drawing were such as would be damaging 
to pltf.’s reputation as an artist :—Held: (1) as 
the alteration in the drawing might be damaging 
to pltf.’s reputation as an artist, defts. had com- 
mitted a breach of s. 7 (4) of the above Act; 
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(2) pltf. was entitled to bri 
s. 8, to recover a penalty for the breach ; (3) plté. 
was also entitled to an injunction to restrain 
future breaches.—CARLTON ILLUSTRATORS v. COLE- 
MAN & Co., [1911] 1 K. B. 771;° 80 L. J. K. B. 
510; 104 L. T. 413; 277. L. RB. 65. 
' 694. ——~ Sale need not be fraudulent—Sale with 
knowledge of alteration sufficient.] — CarLTon 
ILLUSTRATORS v. COLEMAN & Co., No. 6938, ante. 
695. Order for seizure without warrant—Under 
Musical (Summary Proceedings) Copyright Act, 
1902 (c. 15)—Order for destruction—Summons 
necessary to notify defendant.]—— Where printed 
copies of music have been seized by a constable 
under sect. 2 of the above Act, a ct. of summary 
jurisdiction has no power to make an order under 
sect. 2 forfeiting, destroying, or otherwise dealing 
with such copies unless the person from whom 
they have been seized has, by means of a summons, 
been notified of the intention to apply for such 
order.—E2 p. Francis, [1903] 1 K. B. 275; 
L. J. K. B. 120; 88 L. T.176; 67 J. P. 153; 51 
W. R. 267; 19 T. L. R. 146; 47 Sol. Jo. 205; 
20 Cox, C. C. 381. 
6 ~ Sale at private house.|—A magis- 
trate may issue, under sect. 1 of the above Act, 
an order authorising a constable to seize without 
warrant copies of alleged pirated music, even 
although it appears that the music is being sold at 
& private house, but such an order does not confer 
on the constable the power of a search warrant.— 
Re FRANCIS’ APPLICATION (1903), 88 L. T. 806; 
51 W. R. 698; 19 T. L. R. 507; 47 Sol. Jo. 5493 
sub nom. FRANCIS v. Fisuer, 67 J. P. 801. 
Order does not confer power of 
search warrant.]—2tc FRANCIS’ APPLICATION, No. 
sp gute 
+ ——— -—— Does not apply to perforated 
ar ae ssi v. CONNOR, No. 487, ante. 
699. Amount of fine—Where sales unsuccess- 
ful.|—R. v. MurcH (1913), Times, Oct. 24. 
00. Having in possession—Under 1911 Act, 
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k. Search warrant — For copies o 
tnfringing book.}-A magistrate ses 
issue & search warrant for the produc- 





prooks. pla 


an action, under | 


tion of copies of an infringing book, 
, printed or set up, & for 
he purpose of making an order under 
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s. 11 (2)—Defence of no knowledge.|—R. v. 
BALpDo ri (1918), Times, Nov. 27. 

Effect of conviction & imprisonment on default-— 
Followed by composition with creditors.|— See 
capitis & INSOLVENCY, Vol. IV., p. 330, 

oO. e 


Srcr. 4.—-CRIMINAL PROCEEDINGS. 

701. Conspiracy—Combination to pirate—Evi- 
dence of ownership.|—If two or more persons 
combine together to make pirated music for sale 
& so to get the profits out of that music to which 
they have no right, that is a conspiracy to deprive 
the owner of the copyright of his property, & is 
punishable as a criminal conspiracy. 

Certified cepies of the book of reyistry of the 
proprietorship of copyright are admissible in a 
criminal prosecution as primd facie proof of the 
propuetoranlp of copyright, & are not rebutted 

y evidence that the original assignments of the 
copyright are in writing but not produced.— 
R. v. Wituetts (1906), 70 J. P. 127. 

702. Larceny—Sale of pirated music is not.|-— 
The mere sale of pirated music is not larceny at 
common law, notwithstanding Copyright Act, 
1842 (c. 45), s. 28, which provides that books 
unlawfully printed or imported without the con- 
sent of the proprietor of the copyright thereof 
shall be deemed to be his property, & that after 
demanding them in writing he may sue for their 
recovery, or for damages for their detention or 
conversion.—R. v. Kipp & WatsH (1907), 172 
J.P. 104. 

See CRIMINAT. LAW & PROCEDURE. 


Srecr. 5.—DETENTION AT CUSTOMS. 
See, now, 1911 Act, s. 14. 
708. By injunction—As to statutes only—Not 
other books.|—STATIONERS’ Co.’s Casr (1681), 
2 Cas. in Ch. 76; 22 E. R. 854. 


Indian Copyright Act, 1914.—KIsHoRI 
MOHAN BAGCHI v,. HARI DaS BYSAOK 
(1919), I. L. R. 47 Cale. 164.—IND. 
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Secr. 1. DUTIES . ‘ P ‘ 

SuUB-SECT. 1. INQUESTS SUPER VISUM OORPORIB:, 

Sus-secr. 2. INQUESTS ON TREASURE TROVE 

SuB-sEcT. 8. To AcT IN PLACE OF SHERIFF ‘ ¥ 
A. When Duty arises : , 
B. Issue to and Execution of Process by Coroners 
Cc. Juries ‘ 
D. Liability for Misconduct, Negligence, ete. 

SuB-stecr. 4. JUDGMENT IN OUTLAWRY 

Sect. 2. PRIVILEGES ‘ 

Ssecr. 8. LIABILITIES. ‘ j ‘ 
SuUB-SECT. 1. REMOVAL OR PUNISHMENT FOR MIsBEHAVIOUR ‘ 
Sup-smcr. 2. For Acts In EX&ROISE OF JURISDICTION. 
Sup-sEcT. 3. For Acts IN Exogss oF JURISDICTION: 


PART VI. DEPUTY CORONERS . . . : ‘ 


PART VII. INQUESTS. ° : . ‘ : 


Srcr. 1. NATURH AND OBJECTS. 

Smcr. 2. Dory oF CORONER TO HOLD 

Sect. 8. LOCAL JURISDICTION OF CORONERS 

Ssor. 4. PROCEEDINGS AT INQUEST ‘ ; . . Fi ‘ 
SuB-secT. 1. Scope or INQUIRY. : a : ; 
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CORONERS. 


Part |.—Status of Coroner and Coroner's Court. 


1. Coroner—Judge of court.J—(1) The ct. of 
the coroner is a court of record of which the 
coroner is the judge. 

(2) The ct. of the coroner is a preliminary inquiry 
which may or may not end in the accusation of a 
particular individual; it may be requisite that a 
suspected person should not in so early a stage be 
informed of the suspicion that may be entertained 
against him & of the evidence on which it is 
founded, but notin: that is done will be conclusive 
upon the person to be affected by it. All is 
traversable (LORD TENTERDEN, C.J.). 

(8) A coroner in the exercise of his discretion as 
judge may legally exclude from his ct. any indi- 
vidual not connected with the proceedings or whose 
prec: he may deem injurious to the ends of 
justice 

(4) Even though he act illegally he is not 
amenable by civil action for what was done in his 
judicial capacity. 

(5) But if he do an illegal act, not from any error 
in judgment, but wantonly or corruptly, he may 
be punished by another course of law.— 
GARNETT v. FERRAND (1827), 6 B. & C. 611; 9 
Dow. & Ry. K. B. 657; 4 Dow. & Ry. M. C. 441 ; 
5L. J. O. 8. K. B. 221; 108 E. R. 576. 


Annotations :—As to (1) Consd. Jewison ». Dyson. 1ge2), 
9M. & W. 540. . Cowdell v, Neale (1856), 1C. B. N.S. 


a Pai! to Bb. St, Daubne Cooper ae B 

a, deb () $14, "325 : Bird ». Kee GBs), eels . 

(3) nad. ‘Ebon ©. Neville 61) 

Kemp »v. Norte 8 8. 33 Paes 
Chavtor, eel) 1 lL ag 39 BN Ch 
(1862), 2 & 8. vere Ralls v, texdas (1866), 4 H. KC. 

555 e Taclachlan (18 10 7 D. 3 Generally, 

R. “Herford (1860), 24 J. P. BSB. oa v. Dover 

Coroner (1 865), 5 a Rep. a0T, Mentd. Tozer v. Child 


(1857), 7 BE, & B, 3 

2. Officer ‘of Crown — Although appointed 
by corporation—Under Municipal Corporations Act, 
1885 (c. 76).]—A borough coroner appointed under 
the above Act is not a corporate officer within 
9 Ann. c. 20. 

It scems to me that the coroner, although 
appointed by the corpn., is in truth an officer of the 





wn, & not a co orate officer ; ; his duties have 
reference to the Crown & not to the corpn. 
(PATTESON, J.).—R. v. GRimsHaw (1847), 2 


New Mag. Cas, 291; 17L.J.Q.B.19; 10L. T. 0.8. 
171; 12 Jur. 184; 11 J.P. Jo. 855. 
8. ~—— Civil officer.|—Re Wann, No. 102, post. 
4. Coroner’s court—Whether a court of record.] 
—GARNETT v. FERRAND, No. 1, anie. 


5. ——- ——.]—JEWISON tv. Dyson, No. 22, post. 

a —— ——.]|—TuHomas v. Cuurton, No. 106, 
pos 

7. —— Court of ee inquiry.]—Gar- 


NETT vy. FERRAND, No. I, ante. 


Part 1|—Coroners by Virtue of Office. 


8. Chief Justice of England—Chief coroner of 
England.|—If the Chief Justice of the K. B. 
who is supreme coroner of all England, in erson, 
upon the view of the body of him killed in 
open rebellion, makes a record of it & returns it 
into the King’s Bench, he shall forfeit his lands & 
oar? as it was done & resolved in the time of 
VIT.—SADLERS’ (WARDENS & COMMONALTY 
oF) Gs CASE (1588), 4 Co. Rep. 54b; 76 E. R. 1012. 


Annotations ‘—Mentd. eat Case (1585), 13 Co. Rep. 19 ; 
Harrison's Case (1598), & Co. Go, Rep, ay ynel’s Case 
1612), 9 0: Rep. 9 Ho Wiener Gl (162) 

Bankere Case (1690), 8 Skin ¢ 601; Rv. 


Hornby 
(1695), P hon he p. 29; Ex p. Roberts (1743), 3 Atk. B. 
LG. 0. Di Du las” rab, b, Ban. 14 1d; B het 
Eden, BL . 
be: ; Tobin v. TE (1864), 16C. BN. 8. 3 





%. —— -J—(1) The Chief Tustice of the 
King’s Bench can hold an inquest in any place 
within the Kingdom, for the Chief Justice of 
England is chief coroner of all England. 

(2) The coroner should allow “both counsel & 
witnesses on both sides as well for a felo de se as 
for the King if it be demanded, for though the law 
has so greatly favoured inquests before coroners 


PART I. 
ee ‘ a magistrate.) 
10a ASsUR- 


ANGE G0. (STD 32 We A. Oo wee eee 
f) oars ITE r) 
CAN. N.Z. 


judge— An officer 41. Coroner’ 
within Fugitive Dyes Zt 1881, ‘ 
@ 29.}~A coroner, if not a magistrate 


or judge, is at least an officer, within 

above sect., who ma 

authentication of a 
ee Bre ee LILLY- 


Court — Whether 
court of record.}—A coroner aits & arta 
as a judge of a ct. of record.—CnrirrgtTr 


in such case as not to permit them to be traversed, 
they must not do wrong & conceal the truth. 

(3) Filing will be refused because coroner aap 
to let counsel for administrator of felo de se 
examine witnesses on behalf of deceased.—BaR- 
CLEES CasE (1658), 2 Sid. 101 ; Se KE. R, 1279. 
Annotations :—.A8 to (2) 1 Cox . Coleridge (1 (1822), 4 

B. & C. 37; Bird v. K eep (1918), 8 J 

Generally, Mentd. R. v. Stanlake (1873), 1 Mod. 

R. v, Clerk (1702), 4 "Salk 377; R. v. a a rath 

1 Stra. 69 ; tt Bhearman ain, 2 W ; 

R. v. Carter (1876), 45 L. J.Q.B 

-.|--THOMAS v. Cia No. 106, 
post. 

11. Court of King’s Bench—Appointment of 
commissioners. Sa v. STANLAKE, No. 307, poat. 

12, ——.]—In cases of coroners, the ct. as 
supreme coroner of the kingdom will order a return 
of the depositions as the ground on which they go. 
—ANoN. (1773), Lofft, 347; 98 E. R. 687. 

18. Lord Mayor of London.] — The Lord 
Mayor of London for ae time being is tage 
coroner.—GARRARD v. R. (1619), Cro. Jac. 531 
79 E.R. 455. 

Annotation :—Consd. R. v. Yandell (1792), 4 Term Rep. 521. 


v. THOMPSON (1868), 7 N. 8S. W.8.C. RR. 
complete, ae 349.—AUS. 

pis Doan los A, criminal court.) — 
coroner's ct. —R. v. 


on 
502.—~ riminal ct. 
HENDERSHOTT (1898), 26 O. R. 678.— 
CAN. 


d. ae v. Hasnonn 
(1899), 29 29 O. R. 11.-—~OAN. 


Part III.—AprormntMENT AND REMOVAL OF CORONERS. 
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Part 111—Appointment and Removal of Coroners. 


Secor. 1.—APPOINTMENT. 
| SuB-sEor. 1.—Oounty CoRroNERs. 

Formerly county coroners were elected by free- 
holders of the countd. ae 
: pee now, Local Government Act, 1888 (c. 41), 

14. What qualifications essential—Freeholder of 
county—Place of residence.|—(1) A freeholder of 
the county, having a place in the county where he 
has a right to reside, is capable of being elected 
coroner. 

(2) Such a person, being elected coroner, will not 
be removed from the office, because he has also a 
residence in a town comprised within the ambit of 
the iene f but not being pert of the county, which 
has been his more usual place of abode. 

(3) Qu. - whether a coroner will be removed on 
account of his more usual place of abode being in a 
town situate within the ambit of the county, but 
not part of the county, when no inconvenience has 
arisen from the circumstance.—Re NorrincHaM 
CORONER ELECTION (1828), 7 L. J. O. S. Ch. 61. 

15. Who entitled to be appointed—For county 
district—Not coroner for liberty within county.]— 
The coroner for such part of the liberty & franchise 
of the Duchy of Lancaster as is within the county 
of Middlesex is not entitled to be appointed 
coroner of one of the districts of the county.— 
Ez p. PAYNE (1862), 6 L. T. 536. 

16. By whom appointed— County Council — 
Extent of powers—Local Government Act, 1888 
(c. 41), ss. 8, 59.]—(1) The right of a county council 
to appoint coroners is confined to cases where 
coroners were formerly elected by the freeholders 
under a writ de coronatore eligendo, & does not 
extend to cases where they were appointed by lords 
of franchises or otherwise than by election by free- 
holders. 

(2) The merger of the liberty of the Tower of 
London in the administrative county of London 
under the provisions of s. 48 of the above Act “ for 
all the purposes of the Act” will not, therefore, 
include the appointment of a coroner for that 
liberty under the terms of its charter so as to 
transfer the power of appointment to the London 
County Council.—Re CAL GOVERNMENT ACT, 
1888, Ex p. LONDON County CouNcm, [1892] 
1 Q. B. 33; 61 L. J. Q. B. 27; 65 L. T. 614; 56 
J.P. 279; 8 T. L. R. 24. 

Removal of.]—See Sect. 2, post. 


SuB-sEcT. 2.—BorovucH CORONERS. 

See Coroners Act, 1887 (c. 71), s. 33. 

Sec, generally, Municipal Corporations Act, 
1882 (c. 50), s. 171, as amended by Local Govern- 
ment Act, 1888 (c. 41), s. 637. 

17. Validity of—Whether dependent on charter 
of incorporation.|—Where a charter of incorpora- 
tion had been granted, the ct. discharged a rule for 
& guo warranio information at the instance of a 
private relator against a coroner appointed under 


PART Ill. SECT. 1, SUB-SECT. 1. 


e. What essential — f. Who entitled to be 
ian 2, reside wit iy division f prover: ve é cil oe Y 
e e on 0 A e@ coun coun A 
the county for which he is appointed.— Z He had b 


Fe MaGew (1848), Bl. D. & Osb. 250; 


12 om L. R. 169.—IR. 


appointed A. coroner. e 
 inenber of the rural council of the 


the charter, on the ground that all the objections 

taken to his title applied equally to the charter 

itself, & that the charter itself could not be attacked 
through him.—R. v. TAYLOR (1840), 3 Per. & Dav. 

652; 11 Ad. & Hl. 0949; 9 L. J. Q. B. 2193; 113 

E. R. 675. 

Annotations :—Consd. A.-G. v. Avon Corpn. (b6e). 33 Beav. 
67. Retd. R. v. Boucher (1842), 3 Q. B. 641. 

18. -]—The coroner for the county 
palin’ of L. may exercise the powers of that 
reehold office over every part of that county, 
including the town of M., unless ed have to that 
extent been superseded by the g appointment 
of another coroner. He has, therefore, a right to 
call for proof that such appointment has been made, 
which depends upon the question whether the 
town council of M. has well petitioned for a Ct. of 

Quarter Sessions, & that must depend upon the 

earlier question, whether the charter itself has been 

legally granted.—RUvUTTER v. CHAPMAN (1841), 

8M. & W.1; H. & W. 93; 10 L. J. Ex. 495; 5 

J. P. 417; 151 EH. R. 925, Ex. Ch.; subsequent 

proceedings, 8 M. & W. 388. 

Annotations :—Refd. R. v. Boucher (1842), 3 Q. B. 641. 
Mentd. Holford v. Hankinson (1844), 5 Q. B. 584; Rv. 
Dulwich College (1851), 21 L. J. Q. B. 36; R. v. Aberavon 

Graham v. Berry (1865), 3 








Corpn. (1864), 13 W. R. 90; 
Moo. P. C.C. N.S. 207. 

19. Before grant of quarter sessions com- 
pleted—After notification of grant—Coroner acting 
under appointment & recognised by council.|—The 
borough of W., having petitioned for a grant of a 
separate ct. of quarter sessions, under Municipal 
Corporations Act, 1835 (c. 76), s. 103, received a 
letter from the Secretary of State informing them 
that the Crown had made the grant, & within ten 
days from the receipt of this letter, but before the 
actual grant had passed the great seal, the town 
council appointed R. coroner of the borough, not 
under seal, who exercised the office, & was recog- 
nised as coroner by the town council repeatedly, 
& within ten days after the actual grant of the 
quarter sessions had been received by the council. 
A general quarterly meeting was held Nov. 9, when 
& mayor was elected, & other general business 
transacted, & the meeting was, by a resolution 
then passed, adjourned to Nov. 16, on which day a 
resolution was passed by the council, removing R. 
from the office of coroner & appointing G. in his 
stead. No notice was given of this meeting, except 
the ordinary three days’ notice required by s. 69 
of the above Act, which did not specify the business 
to be transacted at the meeting :—Held: (1) the 
office was full, as, even if the council had no right 
to appoint until after the actual grant of the ct. of 
quarter sessions, the recognition of R. as coroner 
by them, within ten days after the actual grant, 
was a good ratification of the prior appointment ; 
(2) the election of G. was invalid; (3) under s. 69 
of the above Act no notice need be given of such 
business transacted at the adjourned meeting as 
had been entered upon on Nov. 9, but notice ought 
to have been given of any other business transacted 
at the adjourned meeting.—R. v. GrimMsHAW (1847), 
10 Q. B. 747; 2 Saund. & C. 146; 16. J. Q. B. 
885; 9 L. T. O. S. 221; 11 J. P. 710; 11 Jur. 


district of C. within six months before 
appointment :—Held : . was not 

ualified under Local Govt. (Appli- 
cation of Enactments) Order, 1898, 
Art. 12 (3).—-R. (M‘DONALD) v. BYRNE 
(1915), 49 I. L. T. 69.—IR. 





appointed — 
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Sect. 1— Appointment: Sub-sects.2 & 83. Sect. 2: 
Sub-sects. 1,2 &8. Pari IV. Sect. 1.] 


065; 116 ae R. 284; subsequent proceedings, 17 


greed rep 3 to (1) Refd. Addison v. Preston Corp 
-— ® m The 
(1852), 21 Lf, O. s ae - 
20. —— Election at adjourned quarterly meet- 
f council—Notice not served upon members.] 
~—H. v. GRIMSHAW, No. 19, ante. 
Removal of.]—See Sect. 2, post. 


SvuB-sxcr. 3.—FRANCHISE CORONERS. 

See Coroners Act, 1887 (c. 71), 8. 42. 

21. eae d council not empowered to appoint— 
Under Local Government Act, 1888 (c. 41).])—Re 
LocaL GOVERNMENT AcT, 1888, Ex p. LONDON 
County Counci., No. 16, ante. 

22. For Duchy of Lancaster—Right to appoint 
-—Construction of Royal Charter—Admissibility of 
evidence to prove right of Crown.]—Edward III., by 
& charter of the 23rd year of his reign, granted to 
the Earl of L. the return of all writs of the king & 
his heirs, & summons of the Exchequer, & the 
attachment as well of pleas of the crown, atiachia- 
menta de placitis corona, as of other pleas what- 
soever, in all his lands & fees, so that no sheriff 
or other bailiff or minister of the king, or his heirs, 
might enter those lands or fees to execute the same 
writs & summons, or to make attachments of pleas 
of the Crown, or other pleas aforesaid, or to do any 
other office there, unless in default of the Earl & 
his bailiffs & ministers, in his lands & fees aforesaid. 

The chancellor & council of the duchy, by an 
order dated 1670, reciting that the ct. was informed 
that the P. coroners had usually returned all their 
inquests into the Crown Office, without taking 
notice therein that the same did arise within the 
liberties of the duchy, ordered the coroners thence- 
forth to specify in their returns when & where the 
inquests were held :—Held: (1) this was a grant of 
an exclusive right to i ae coroners for the 
duchy of L.; (2) & notwithstanding modern usage 
to the contrary, the county coroner had no con- 
current jurisdiction within the territory of the 
duchy, nor any right to execute his office therein ; 
unless in default of the performance of their duties 
by the duchy coroners. 

(3) Evidence of appointments by the duchy 
authorities of other coroners within the duchy, 
but not in the honour of P., were admissible to 
pore that the Crown, in right of the duchy of L., 

y the above charter had the power of appointing 
@ coroner within the honour of P. 

(4) The Order of 1670 was admissible in evidence, 
although no proof was given of anything done 
under it. 

It has been said that the coroner's ct. is a ct. of 
record. I am very unwilling to enter into that 
discussion ; but I must own if it were res integra, 
I think it would be wise to consider whether that 
extra-judicial opinion, delivered by the Lord Chief 
Justice of the Queen's Bench in the case, that has 
been cited [Garnett v. Ferrand, No. 1, ante] is 
® sufficient authority for saying that the coroner’s 
JEWISON v. Dyson (1842), 9 M. & W. 540; 6 
State Tr. N.S. 1; 11 L. J. Ex. 401; 152 B. R. 228. 


PART Ill. SEOT. 1, SUB-SECT. 3. 


bailiffs & seneechals within the libert 


of Newry :—Held: the right of appoint- 


CoRONERS. 


28. For liberty of Tower of London—Right to 
ala nr RE transferred to London County Council 
—Under Local Government Act, 1888 (c. 41), 8. 48.] 
—Re Loca GovprRNMENT Act, 1888, Ez p. 
Lonpon Oounty Councn,, No. 16, ante. 

King’s coroner & attorney.]—See Part IX., post. 


Sect. 2.—REMOVAL, 
Susb-sEct. 1.—JURISDICTION TO REMOVE. 

See Coroners Act, 1887 (c. 71), as. 8 (1), 38. 

24. Jurisdiction of Lord Chancellor.)—(1) I 
have no doubt as to the authority of the Great 
Seal with regard to the removing of coroners, 
where they misbehave or live out of the county 
(LORD HARDWICEE, C.). 

(2) The ct. will not order a writ de coronatore 
exonerando, till there is an affidavit of service at 
the last place of his abode.—ANOoN. (1744), 3 Atk. 
184; 26 EH. R. 908, L. C. 

25. Apart from statute.]—(1) Confinement 
in prison out of the county is a sufficient ground 
for the removal of a coroner from his office, 
although, during his absence, another coroner of 
the same county has performed his duties. 

(2) The Great Seal has power, independently 
of Coroners Act, 1752 (c. 29), to remove coroners 
from their office for neglect of duty. __ 

(3) Notice to a coroner of a petition for his 
removal is not necessary. 

(4) The practice is to issue the writs de coronatore 
exonerando & de coronatore eligendo at the same 
time; the latter is dated last, but it is not irregular 
to execute it before a return is made to the former. 
—Ez p. PARNELL (1820), 1 Jac. & W. 451; 37 
EB. R. 439, L. C. 


anes :— Asa to (3) Refd. Re Ward (1861), 3 De G. F. & J. 





SuB-sECT. 2.—GROUNDS FOR. 

See, generally, Coroners Act, 1887 (c. 71), 8. 8 (2). 

Misbehaviour.]—Sce Part V., Sect. 3, sub-sect. 1, 

ost. 

26. Residential disqualification—General rule.|—. 
ANON., No. 24, ante. 

27. Confinement in prison outside county.) 
—Ez p. PARNELL, No. 25, ante. 

28. ——— Not where coroner having residence 
in county—Resides more usually at residence in 
town—Within ambit of but not part of county.}— 
Re NOTTINGHAM CORONER ELEcTION, No. 14, ante. 

29. Removal of coroner’s successor — Original 
appointment informal—Subsequent ratification.|— 
R. v. GRIaSHAW, No. 19, ante. 





Sun-sEct. 8.—PROCEDURE ON REMOVAL AND 
APPOINTMENT OF SUCCESSOR. 

See, now, Coroners Act, 1887, s. 8 (2). 

80. Writ reciting cause of removal — Not 
traversable.|—The King may remove a coroner by 
writ directed to him for a cause which shall not be 
traversed.—Sprecor’s Casp (1590), 5 Co. Rep. 
57a; 77 EB. R. 141. 


nnotations :—Mentd. Brediman’s Case (1608), 6 Co. Rep. 
an bd; sed he mae ee (1630), Cro. Car. 178; Aylet 


—Apart from statute.}—Held: the 
Great Beal’ had full power to make an 


- For liberty of Newry— Right to a coroner did not pass tothe patentee. order of removal though there was no 
nt—Construction of royas charter. a v. MAGEE (1848), i3,L L. BR. statute in force therefor.—Iz p. 
ae il Pes ant ve pid the 435.—iR, : Pastey (1843), 3 Dr. & War. 84.— 
privilege of ho cta, & markets § PART IIL SECT. 2, SUB-SEOCT. 1. IR. 
& of ho pleas of appointing 251. Jurisdiction of Lord Chancellor 
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e. Oats (1648 . 195; Gerrard vo, Gerrard 
Balke Bk Be Caribe) Wee ee nee 
148; Master v. Miller (1791), 4 Term 330; R. 
Canterbury aera East, 1 4: Auch v. tr) 
(1839 Meet & Rob. 220 ¥ Gorham »v. Exeter (1849) 
Heer v. Brinton (1862), Bro an bist BN. 8. 683; 
Manchester (1884), 13 ny B. D. 404. : ° 
81. Writ de coronatore exonerando—Court will 
not order issue of—Till affidavit of service of 
petition for removal—At last place of abode.}]— 
ANON., No. 24, ante. 


32. & de coronatore eligendo— Issue at 
same time.}|—Xa p. PARNELL, No. 25, ante. 

33, ——- ——— ———.]—Re WanD, No. 102, post. 

84. Writ de coronatore eligendo—May be 
executed—Before return made to writ de coronatore 
exonerando.|—Hz p. PARNELL, No. 25, ante. 
e after judgment of ouster against 





person returned as duly elected coroner—-No juris- 
diction to determine which of two candidates duly 
elected.|—(1) After judgment of ouster upon an 
information in the nature of a warranto against 
& person returned by the sheriff as duly elected to 
the office of coroner, a new writ de coronatore 
eligendo issues as of course. 

(2) Semble: the sheriff cannot, under the pro- 
visions of Coroners Act, 1844 (c. 92), s. 18, enter 
into the question of a scrutiny.—Re HEmeErn 
HEMPSTEAD OORONERSHIP (1855), 5 De G. M. & G. 
228; 24L.T. 0. S. 284; 3 W. R. 192; 438 E.R. 


vn :—As to (1) Refd. R. v. Diplock (1869), 17 W. R. 


86. Notice to coroner of petition for removal— 
Not necessary.J—2£2 p. PARNELL, No. 25, ante. 
See, also, No. 24, ante. 


Part |1V—Remuneration and Compensation payable to 
Coroners. 


SEctT. 1.—REMUNERATION. 

See, now, County Coroners Act, 1860 (c. 116) & 
Coroners Act, 1887 (c. 71), s. 43. 

37. County coroners—Formerly not entitled 
to be paid—When inquisition not signed by all 
jurors.|—A coroner is not entitled to be paid for an 
ae taken upon a dead body under Coroners 
Act, 1752 (c. 29), unless it be signed by all the 
jurors.—R. v. NORFOLK JJ. (1792), Nolan, 141. 
Annotation :—Moentd. R. v. G. W. Ry. (1842), 3 Q. B. 333. 

38. When inquest unduly held— 
In opinion of justices..—A mandamus to the 
justices in sessions to allow an item of charge in 
the coroner’s account, was refused, the justices 
being of opinion under the circumstances, that 
there was no ground to suppose deceased had died 
any other than a natural, though a sudden death, 
& therefore that the inquisition had not been duly 
taken; & the ct. seeing no reason for interfering 
with that judgment.—R. v. Kant JJ. (1809), 11 
Hast, 229; 103 E. R. 992. 

Annotations 5 Bapla. & Aporva. R. ov. Carmarthenshire JJ. 

Geen 10 Q. B. 796. nad. R. v. Gloucestershire JJ., 

x A Gaisford (1857), 27 L. J. M. C. 15. M 

Woolley, R. v. G. W. Ry. (1842), 11 L. J. M. ©. 86. ; 

39. ——— ——- ——— ———.]—-A rule had been 
obtained for a mandamus to the justices of D. to 
make an order for payment of fees to one of the 
coroners for the county of D. in respect of an 
inquest taken by him. It appeared that the body 
of G. had been found dead, & information given 
to the coroner, by & constable, that the man died 
under circumstances such as rendered it necessary 
that an inquest should be held. The coroner also 
received a communication from a surgeon that the 
man had been found dead in his bed, & that it was 
considered nec that an inquest should be 
held. The verdict of the jury was ‘ natural death.’’ 
A resolution had been passed at the quarter sessions 
ch the accounts of coroners 
should be passed; & a rule had been laid down, 
that when the verdict was “ natural death ”’ they 
would inquire whether the coroner ought to have 
held the inquest: & the onus of showing that he 
was justified was thrown upon him. The matter 


ey 





having been referred to a committee of five magis- 


PART IIL. SECT. 2, SUB-SECT. 3. 
& Ts coseuuee eligendo—Tseue at 
same tme—Dated 


m2 Obassmedias 1 Tin 


RmD1Ne 


WEST 1D OF CORK 
(1828), 1 Ir. L. Reo. 1st ser. 373.—IR. 


861. Notice to coroner of petition 
for removai— Not nenessary. }—A 


trates, they disallowed the claim of the coroner, 
& the quarter sessions adopted their decision :— 
Held: there was so much doubt in the case, & as 
to the general principle on which the jurisdiction 
of the quarter sessions ought to be exercised, that 
the ct. thought the rule should be made absolute.— 
R. v. DEVONSHIRE JJ. (1846), 7 BE. & B. 811, n.3 7 
L. T. O. S. 228; 3 Jur. N. S. 981, n.; 10 J. P. Jo. 
871; 119 EB. R. 1448. 

4. —— —— —— ——.]|—(1) A coroner is 
not entitled to any remuneration for holding an 
inquest, unless, in the judgment of the Ct. of 
Quarter Sessions, it was proper that such inquest 
should have been held; & the Ct. of Queen’s Bench 
will poy review the judgment of the Sessions on this 
point. 

(2) Disbursements made by the coroner, under 
7 Will. 4, & 1 Vict. c. 68, after the termination of 
the inquest, must be repaid to him, whether it was 

roper that such inquest should be held or not; & 
the sessions have no power to disallow them.— 
R. v. CARMARTHENSHIRE JJ. (1847), 10 Q. B. 796; 
2 New Sess. Cas. 679; 2 New Mag. Cas. 223; 
16 lL. J. M. C. 167; 9 L. T. O. S. 267; 11 J. P. 
518; 11 Jur. 819; 116 BH. R. 302. 
Annotation nea Refd. R. v. Gloucestershire JJ. 

(1857), 7 BE. & B. 805. 

-}—A coroner is not 
entitled to the fee of 20s. mentioned in Coroners 
Act, 1752 (c. 29), for holding an inquest, unless in 
the judgment of the Ct. of Quarter Sessions it was 
proper that such inquest should have been held ; 
& the Ct. of Queen’s Bench will not review the 
judgment of the sessions on this point, & refused 
to grant a mandamus to the sessions to pay such 
fees.—R. v. GLOUCESTERSHIRE JJ. (1857), 7 
BRB. & B. 805; 22 J. P. 242; 5 W. R. 655; 119 
E. R. 1445; sub nom. R. v. GLOUCESTERSHIRE JJ., 
Ea p. GAISFORD, 27 L. J. M. 0.15; 29 L. T. O. 8. 
180; 8 Jur. N. S. 980. 

42. Travelling expenses—For home- 
ward journey.]—A county coroner, under Coroners 
Act, 1752 (c. 29), s. 1, is not entitled to any com- 
pensation for the miles travelled ig Meas in return- 
ing to his usual place of abode from taking an 


roner can be removed without 
noties personally served on him.— 
Re Weat RIDING of CORK CORONER 
(1828), 1 Ir. L. Reo. tat ser. 873.—IR. 
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Sect, 1.—Remuneration. Sect. 2. Parl V. Sect. 1 : 

Sub-sects. 1,2 & 8, A. & B.] 
inquisition.—R. v. OXFORDSHIRE JJ. (1818), 2 
B. & Ald. 203; 106 EH. R. 841. 

43, ——- ——- For more than one inquest 
where several inquests held at same place.]|—Where 
a coroner holds two or more inquisitions at the 
same place on the same day, he is only entitled to 
one sum of 9d. a mile for travelling expenses, from 
the place of his abode to the place where the 
inquisitions are held.—R. v. Warwick JJ. (1826), 
5 B. & C. 430; 8 Dow. & Ry. K. B. 147; 4 
Dow. & Ry. M. C. 38; 4L. J. O. S. K. B. 206; 
108 E. R. 160. 

See, now, County Coroners Act, 1860 (c. 116), & 
Coroners Act, 1887 (c. 71), s. 43. 

° Salary fixed for five years under 
County Coroners Act, 1860 (c. 116), s. 4—May be 
decreased on quinquennial revision.|—-Where the 
salary of a county coroner, holding office at the 
time of the passing of the above Act has been fixed 
under that Act at not less than the average amount 
of the fees, mileage, & allowances received during 
five years before the 31st Dec. 1859, & the salary 
of such coroner is subsequently revised after a 

eriod of five years, the salary may be fixed at 
ess than the average amount of the fees, mileage, 
& allowances which would have been received 
during the preceding five years.—E2 p. DRIFFIELD 
(1871), L. R. 7 Q. B. 207; 20 W. R. 240. 

45. ——- ——— Ends with death of coroner— 
Successor entitled to have new settlement.|—(1) The 
quinquennial period of five years, for which a 
county coroner’s salary is fixed under County 
Coroners Act, 1860 (c. 116), ends with the coroner’s 
death, & his successor on his election is entitled to 
have a new settlement or fixing of his salary, & 
such salary so fixed continues for a period of five 
years from the time it is so fixed, without reference 
to the time when it was last fixed for his pre- 
decessor. 

(2) The coroner is entitled to the salary so fixed 
for the whole of the term of five years, even 
although in the meantime the district to which the 
coroner was assigned has been by order of the 
Privy Council subdivided & a new _ coroner 
appointed & assigned to a part of that district. 








Part V—Duties, Privileges 


Srcr. 1.—DUTIES., 
SUB-SECT. 1.—INQUESTS SUPER VISUM CORPORIS. 
See Part VII., Sect. 4, sub-sect. 4. 


SUB-SECT. 2.—INQUESTS ON TREASURE TROVE. 

50. Jurisdiction—Limited to determining ‘‘ who 
was finder & who was suspected thereof ’— 
Questions of title excluded—Coroners Act, 1887 
(6. 71), 8. 86.])—-The jurisdiction of a coroner is 
limited by the above Act to the determination of 
“‘ who was the finder, & who was suspected there- 
of.” He has no jurisdiction to inquire into a 
neers of title between the Crown & a subject, 
the title of the Crown to all treasure trove being 
independent of any finding of the coroner's jury.— 


PART V. SECT. 1, SUB-SECT. 3.—A. 


CoRONERS. 


(8) The coroner cannot bring an action against 
the justices of the county qud justices, cl & 
declaration of rights that he is entitled to the full 
salary fixed, or a mandamus to enforce those rights. 
The only appropriate remedy is the prerogative 
writ of mandamus to the justices—Baxrmr v. 
Lonpon County Counom (1890), 68 L. T. 767 ; 
55 J. P. 881; 7T. L. R. 142. 


Annotations :—As to (3) Consd. Smith v. Chorley District 
Council, {1897} 1 Q. 4 532. Refd. Davies v. Gas Light & 


Coke Co., [1909] 1 Ch. 248. 

46. ——— Coroner entitled to salary for 
whole term—Right unaffected by subdivision of 
district & appointment of new coroner.]—-BAxtTER v. 
LONDON County CouncIL, No. 45, ante. 

47. ——— Remedy for enforcement of rights as 
to—Prerogative writ of mandamus.]|—BAXTER v. 
LONDON County CoUNCIL, No. 45, anie. 

48. Franchise coroners— Formerly not entitled 
to fees given by Coroners Act, 1752 (c. 29)—-If not 
contributing to county rates.|—The coroners of 
franchises, that do not contribute to the county 
rates, are not entitled to the fees given by the 
above Act, or to any fees to be paid by the county. 
—R. v. West RIpING OF YORKSHIRE JJ. (1796), 
7 Term Rep. 48; 101 EK. R. 849. 

Borough coroners.]|—See Municipal Corporations 
ue (c. 50), s. 171, & Coroners Act, 1887 (c. 71), 
ss. 27, 33. ‘ 





Sect. 2.—COMPENSATION ON DIVISION OF 
COUNTY INTO DISTRICT. 


49. Under Coroners Act, 1844 (c. 92), s. 6— 
Power to order compensation—Extent of power.|— 
The power of ordering compensation to coroners 
for the loss of emoluments arising out of a change 
made under the above Act in the divisions of a 
county for the purpose of holding inquests, is con- 
fined to cases where such county has been custom- 
arily divided into districts for the purpose of 
holding inquests during the space of seven years 
before the passing of the Act, as provided by 
sect. 6.—R. v. LECHMERE (1851), 16 Q. B. 284; 
20 L. J. Q. B. 169; 16 L. T. O. S, 385; 15 J. P. 
565; 15 Jur. 558; 117 HK. R. 887. 


and Liabilities of Coroners. 


| A.-G. v. Moors, [1893] 1 Ch. 676; 62 L. J. Ch. 


607 ; 68 L. T.574; 41 W. R. 204; 9T.L. R. 144; 


37 Sol. Jo. 182; 3 R. 218. 
Annotation :—Mentd. A.-G. v. Albany Hotel Co., [1896] 3 


Ch. 696. 


Sus-sEct. 3.—To AcT IN PLACE OF SHERIFF. 
A. When Duty arises. 

See, generally, SHERIFFS & BAILIFFS. 

61. Where sole sheriff interested.|—WuoRIsH 


v. WITT.OUGHBY poe) 1 Plowd. 73; 75 BK. R. 116. 
nnotations :— . Cham v. Matthew (1597), Cro. Eliz. 
581. Mentd. Sadlers’ & 


Case 11588), 4 Co. p. 54 b; 
Docmanny v. Davenant (1704), 6 Mod. Rep. 198. 
52. —— As party to proceedings.] — Cum- 
BERLAND (EARL) v. CUMBERLAND OWAGER 
CouNTESsSs), No. 71, post. 


53 1. —— As poy to pr e— 62 til, ——- ——..]—-PIOKERING v. 
k. Where sole sheriff interested— Writ of replevin. ILOHRIST v. CON- | THOMPSON (1911), 451. L. T. 212.—IR. 
Bias of sheriff.}—MUROHIAON v. Maran | GER (1854), 11 U. O. R. 197.—OAN. 
Ato ee ee orth Os eee 62 ii. —_- ——_ ——,}__Hoogamn v. Lit okt weosea (Ham se 
L.—— —.}—-BRowN »v. MALTB ETT : aes : ve" 
ft 
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53. ——.]—In covenant to levy a fine, 
if the sheriff be a party the writ shall be directed 
to the coroners.—DONE v. SMBHTHIER & LEIGH 
(1635), Oro Cro. Car. 416; 79 EH. R. 961. 

54. J—Where a sheriff is pltf., a 
latitat " directed himself is ill—WESTON v. 
OouLson (1764), 1 Wm. Bl. 506; 96 E. R. 292. 

55. -J—(1) A writ of ca. 8a. sued out 
against a deft. by a pltf. who is in fact sheriff of the 
county into which the process issues, should be 
directed to the coroners. 

(2) The fact of the pitf. Dane sheriff, need not 
appeee on the face of the writ. 

(3) Where a prisoner is charged in execution 
under such writ, it is no objection that the pro- 
ceedings have not been entered of record. 

(4) A writ directed to the coroner was delivered 
to the keeper of the county gaol in whose custody 
deft. was :—Held: sufficient to charge deft. in 
execution in the hands of the coroner without a 
warrant from the coroner to the keeper of the 
county gaol.—BAsSTARD v. TRUTCH (1835), 3 
Ad. & El. 451; 5 Nev. & M. K.B.109; 4L. J. K.B. 
214; 111 E. R. 485; sub nom. BasraRpD v. GUTCH, 
1 Har. & W. 321. 

In trial of indictment.] — After a 
tales panel, on an indictment for libel, had been 
quashed for unindifferency in the sheriff :—Held : 
(1) a venire facias juratores might be awarded to 
the coroners. 

(2) Upon the prayer & award of a tales de 
circumstantibus at Nisi Prius, it is not compulsory 
on the coroner or sheriff to select the talesmen 
from among the bystanders accidentally in ct. ; 
they may be selected out of persons previously 

pointed by the coroner or sheriff, to be in 
ateon dance, in the expectation that a ‘tales would 
become necessary.—R. v. DoLBy (1823), 2 B. & O. 
104; 2 ae ae N. S. 
Dow, & Peres 
1L J K.B 
Annotation : i—As ag (2) Refi. R. Hughes (1843), 1 Car. & 

















Issue of warrant for jury to assess com- 
pensation—Under Lands Clauses Consolidation Act, 
1845.) —See CoMPULSORY PURCHASE oF LAND & 
oo Vol. XI1., pp. 204, 205, Nos. 829- 
57. One of two sheriffs interested — Process 
directed to & returnable by uninterested sheriff. ]— 
If one of the sheriffs of London bring an action 
against the chamberlain, the fact may be surmised 
on the roll, & the process of venire facias directed 
to, & returned by, the co-sheriff.— RicH v. PLAYER 
(1683), 2 Show. ae8 Skin. 104; 89 E. R. 948. 
Annotations :—Folld. R Warrington, ( (1882),, 12 mod: Rep. 
22; Letsom v. Bickley (1816) & 8. 144 Rett. 
Thompson v. Farden (1840), 1 ay 3 G. 535 
58. = Where: two persons are 
sheriffs, & one is C allenged, the venire facias shall 
be directed to the other.—R. v. WARRINGTON 
(1692), 1 Salk. 152; Oarth. 214; Comb. 191; 
Holt, K. B. 166; 4 Mod. Rep. 65; 12 Mod. Rep. 
22; 91 E. R. 140. 
s—Folld. Letsom v. Bickley (1816), 5 M. & 8S. 


444, Refd. Thompson v. Farden (1840), 1 Man. . & G 535; 
Worsley v. South Devon Ry. (18561), 16 Q 














59. .]— Where a aha paces was 
directed to the coroner, where one of the two 
sheriffs of B. was party to the suit, it was :—Held : 


PART V. SECT. 1, SUB-SECT. 3.—B. 
65 i. Grounds for issue of writ to 





pease to the coroners of the contr: 
there are more 
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irregular ; for it ought to have gone to the other.— 
LETsoM v. BICKLEY (1816), 5 M. & S. 144; 105 


I. R. 1004. 
en ee Bela. Worsley v. South Devon Ry. (1851), 16 
60. Under-sheriff interested——Process directed 
to & returnable by sheriff.|—-If the venire facias be 
awarded to coroners, on a suggestion that the 
under-sheriff is cousin to pltf., the judgment shall 
be reversed, for it is not cause of challenge.— 
SymMonps v. WALSH (1619), Cro. Jac. 547; 79 
E. R. 469, Ex. Ch. 
61. Sheriff & coroner interested.| — WIMBISH 
v. WILLOUGHBY (1552), 1 Plowd. 73; 75 E. R. 116. 


Annotations :-—Refd. Cham »v Matthow, (1597) or0., Pina 
S81. Mentd. Sadlers’ Case (1588), jie? 
Docmanny v. Davenant (1704), 6 Moa a 


62. Process directed to elisors_—Not mere 
serviceable process.|—The mayor, bailiffs, & bur- 
gesses of B., being pltfs. in the suit, the writ was 
directed to the coroner, who was sworn to be one 
of the burgesses. It being, however, mere service- 
able process, the ct. refused to set it aside; 
although it was objected that it should have been 
directed to elisors named by the prothonotary.— 
BERWICK UPON TWEED COORPN. v. WILLIAMS 
(1825), 10 Moore, C. P. 266; 3L. J.0O. S.C. P. 124. 

63. -]— Where ‘the sheriffs & coroners 
are members of a corporate body who sue in such 
character, the ct. will direct the prothonotary 
to name & a spp elisors to whom the process 

















may be directed.—Norwicii CorPpn. v. GILL (1831), 
8 Bing. 27; 1 Moo. &S.91; 1L. J.C. P. 46; 181 
E. RB. 310. 

64. -]—When the coroner is deft. in 


the cause, an attachment against the sheriff must 

issue elisors in the first instance.—R. v. 

GLAMORGANSHIRE SHERIFF (1841), 5 Jur. 1010. 
See No. 81, post. 


B. Issue to and Execution of Process by Coroners. 


65. Grounds for issue of writ to coroner— 
Need not be stated—-Nor entered on roll previous to 
issue.]|—-BASTARD v. TRuTCH, No. 55, ante. 

———. Sheriff interested.]—See Sub-sect. 3,A., ante. 

66. Return to process issued to coroner— 
Cannot be made by sheriff.)—If process of habeas 
corpora juratorum be awarded to the coroners, it 
will be a mis-trial if the sheriff afterwards return a 
tales de circumstantibus.—GREGORY v. BOOKER 
(1597), Cro. Bliz. 586; 78 BK. R. 829. 

67. J]— Tf the sheriff return a 
tales "after the venire facias has been awarded to 
coroners it will be error.—MORGAN v. WYE (1597), 
Cro. Eliz. 574; 78 E. R. 818, Ex. Ch. 

68. -J—If after the venire is awarded 
to coroners, the sheriff return a tales, it is error.— 
CorN v. PASLow (1602), Cro. Eliz. 894; 78 EH. R. 
1117, Ex. Ch. 

69. Must show name of office.|—A return 
by coroners in their proper names, omitting their 
name of office, is erroneous.—Scroes v. SPENCER 
(1599), Cro. Eliz. 703; 78 E. R. 939. 

° Must be in name of all coroners.}|— 
The return of a writ by two coroners, when it 
ought to have been by four, cannot be assigned 
for error.—LAMB v. WISEMAN (1615), Cro. arae. 
888; Hob. 70; 79 BH. R. 328, Ex. Ch. 

Annotation :-—Mentd. Philips v. Bury (1694), Skin, 447. 


R. vo. MoGuire (1898), 34 N. B. R. 
one; & if 430.—OAN. 
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Sect. 1.—Duties: Sub-sect. 8, B., C. & D.3 sub- 
4. Sects. 2 & 3: 


71. Enforcement of process—Posse comitatus.) 
—(1) Estrepement judicial was awarded out of the 
ct. to the coroners of the county of W. in the 
action of waste, brought by the Earl of C. against 
the Countess Dowager, because he was sheriff 
of the same shire, by which writ the coroners were 
ponenee to suffer no waste to be done in the 


(2) The Countess Dowager’s people had done 
waste after the writ was published & made known 
to them, but the ct. would not commit them, 
because it was not a writ directed immediately to 
her & her servants commanding them to do no 
waste as it might have been, & then it had been 
immediate contempt to the ct. But in this case 
the coroner himself was to provide against the 
waste by taking eed comitaius, if there be no 
remedy, or the like.—CUMBERLAND (HARL) v. 
CUMBERLAND (DOWAGER Counrtsss) (1615), Hob. 
85; 80 EB. R. 234. 

72. Writ directed to county coroner—May be 
delivered to keeper of county gaol—-When defendant 
in custody of sheriff.|—Bastarp v. TrutcH, No. 
55, ante. 

, C. Juries. 

78. Power to make selection— In striking 
special jury.j—In striking a special jury, the 
coroner is not bound to take the jurors as they 
occur upon the sheriff’s books, but is to make a 
selection ; & where he had made such selection 
impartially, the ct. refused to cancel the list of 

ersons so selected._-R. v. WoorirR (1817), 1 

. & Ald. 198; 106 E. R. 71. 

74, ——— Tales de circumstantibus.] — R. 
Do.tBy, No. 56, ante. 

75. Issue of new jury process to coroner— 
Special application to court.|}—Where upon a 
challenge to the array for unindifferency the 
sheriff, the jury panel was quashed :—Held: the 
peer course to obtain a trial of the cause was 

irect new jury process to the coroners of the 
county, at the instance of the prosecutor but not 
without applying to the ct. fags for that 
purpose.— RK. v. DOLBY (1822), 1 Dow. & me K. B. 
145; 1 Dow. & Ry. M. ©. 49: 107 E. R. 822; 
subsequent proceedings (1823), 2 B. & C. 104. 


‘D. Liability for Misconduct, Negligence, ete. 

Liabilities of coroners for misconduct generally.] 
—See Sect. 3, sub-sect. 1, post. 

Liabilities of gor SHERIFFS & BAILiFFs. 

76. Whether Liability joint or several— When 
one of several coroners in default.|—If, on a 
capias to the county palatine of L., the chancellor 
direct his precept to the six coroners of the county, 
an action on a false return of non est inventus will 
lie against the six jointly, although only one of 
them omitted to make the arrest. Qu: in 
what county it must be brought.—NAYLoR v. 
SHARPLY (1675), 1 Mod. Rep. 198; 2 Mod. Rep. 
28; 86 E. R. 826, 919; sub nom. NAYLER v. 


lecewwerver sew + _ eewenewe = ananng U Ketison (1695), 1 Ld. Raym. 
105; Litchfield Corpn. v. Slater (1743), Willes, 431. 
77. —— ——.]—Where a writ is directed to 
two coroners, & one of them executes it, & permits 


PART V. eevae ee SUB-SECT. 3. 


v. 





obey & special writ of 
in the particular case, which 


CoRONERS. 


an escape, & the other has no notice of the writ; 
ie : whether he is liable to pltf. in the writ.— 
AYLOR v. CLARKE & DENNY (1694), 8 Lev. 309. 

78. -J—If one of two coroners be 
insolvent, & suffer an escape, yet the other shall 
not be c ed. 

If there be two coroners, one whereof, being a 
beggar, suffer an escape, it is very hard to charge 
the other with it. The case came before me once 
& I would not take upon myself to determine it. 
And that case has been argued several times in 
the Common Pleas, but not adjudged (Hott, O.J.). 
—ANON. (1703), 6 Mod. Rep. 7 H 87 e R. 800. 

79. —— ——.] —- CONINGSBY (LORD) v. STEED 
(1728), 8 Mod. Rep. 192; 88 E. R. 140. 

80. Whether liable to attachment—For mis- 
conduct.J—-ConINGSBY (LORD) v. STEED (1723), 
8 Mod. Rep. 192; 88 HE. R. 140. 

81. .|}— Where motion was made 
for an attachment against the coroners of M. for 
not attaching the sheriff, against whom an attach- 
ment directed to the coroners had issued, for not 
bringing in the body of the deft. pursuant to a 
rule of the ct. & that the same might be directed 
to elisors :—Held: that attachment be granted, 
to be directed to elisors to be named by pltf. & 
approved by the prothonotary.—ANDREWS v. 
SHaRpP (1773), 2 Wm. BI. 911; 96 E. R. 538. 
Annotations :—¥olld. R. v. Peokham (1778), 2 Wm. BL. 1218 


Distd. Berwick upon Tweed Corpn. v. Williams (1825), 10 
Moore, C. P. 266. 


82. -}— The coroners of M. not 
having returned an attachment for contempt 
against the sheriffs, the ct. granted a peremptory 
rule in the first instance for an attachment against 
the coroners, directed to elisors.—R. v. PECKHAM 
& CLARKE (1778), 2 Wm. BI. 1218; 96 EH. R. 716. 

838. Failure to return process improperly 
delivered.]—Delivery of an attachment against a 
sherift to the managing clerk of the London agent 
of the coroner, is not sufficient to allow of an 
attachment issuing against the coroner for not 
returning the attachment.—FEVER v. AUBIN 
(1835), 1 Har. & W. 332. 

84. Liability for default of sheriff’s officer— 
In execu process directed to coroner.]—The 
sheriff of M. having obtained a ju ent and 
issued a fieri facias to the coroner, the sheriff’s 
attorney indorsed on the writ the name of a sheriff’s 
officer, who executed the writ & received the pro- 
ceeds of the sale of the goods seized from the 
coroner’s broker, but did not pay them over to the 
sheriff. The goods sold having been afterwards 
claimed & taken away from the purchaser by a 
third party, the purchaser brought an action 
against the sheriff for the purchase-money :— 
Held: it was not maintainable, as the officer was 
the officer of the coroner, & not of the sheriff, & 
deft. was not so connected with the transaction 
as to be liable-——SARJEANT v. CowAN (18338), 1 
Or. & M. 491; 3 Tyr. 5688; 2 L. J. Ex. 235; 
149 E. R. 493. 























SuB-sECT. 4.—JUDGMENT IN OUTLAWRY. 


See, now, Crown Office Rules 1906, rr. 88-101 ; 
Civil Procedure Acte Repeal Act, 1879 (c. 59). 
85. Duty to pronounce.] — Judgment of out- 
venire awarded | PART V. SECT. 1, SUB-SECT. 3.—D. 


is to b. Whether lable extent 
sheri 


It is to same 
}—All common law as well 


a. Number of jurors to be sum- | irregularity that where they have been oe D. liab eriff 
moned—Under special writ of ventre.}— | commanded summon twelve they ne Rey Gatary Paaropabeegie wee in Mie case 
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Part V.—Dvuztrs, PRIVILEGES AND LiaBritities or CoRONERS. 


erat must be by the coroner.-—BUTTON v. AWDLEY 
(1619), Oro. Jac. 521; 79 E. R. 446. 
Annotation :——Oonad. R. v. Yandell (1792), 4 Term Rep. 641. 

86. Must show name of coroner.] — P. Luang 
outlawed upon a quo warranto brought agains 
him, brought a writ of error to reverse the outlawry. 
Because he was outlawed per judicium coronatorum 
& he did not show the name of any of the coroners : 
—Held: the outlawry should be reversed.— 
a Oash (1619), Oro. Jac. 528; 79 E. R. 
Annotation :-—Oonsd. R. v. Yandell (1792), 4 Term Rep. 521. 
' 87. No outlawry in county without coroner.|— 
There can be no outla in a county in which 
there is no coroner.—WILBRAHAM v. DOYLEY 
(1700), 1 Ld. Raym. 591; 91 EB. R. 1296. 

See, further, CRIMINAL LAW & PROCEDURE. 


Sect. 2.— PRIVILEGES. 

88. Freedom from arrest — Extends to deputy 
coroner—While discharging yas ee deputy 
coroner, appointed under 6 & 7 Vict. c. 83, is 
privileged from arrest whilst preparing to hold an 
inquest.—-Hz p. MIDDLESEX DEPUTY CORONER 
(1861), 6 H. & N. 501; 30 L. J. Ex. 77; 3 L. T. 
ee 7 Jur. N.S. 103; 9 W. R. 281; 158 BH. R. 

Deputy coroners.]|—See Part VI. 

89. Protection from libellous attacks—Whether 
entitled to criminal information—When not free 
from blame.|]—The ct. refused to grant a criminal 
information for libels upon a coroner, with regard 
to his conduct upon holding a particular inquest ; 
where it appeared that he had at a public meeting, 
& in the House of Commons, vindicated his own 
conduct, & spoken conver tueney of the libellous 
publications in question; & that his conduct in the 
course of the inquest was not wholly free from 
blame.— Ea p. WAKLEY (1847), 8 L. T. O. S. 466 ; 
subsequent oceedings, sub nom. WAKLEY v. 
Cooke, 16 M. & W. 822; (1849), 4 Exch. 53, 511; 
tad Hom WAKLEY v. Haury (1849), 7 C. B. 591, 

x. Ch. 

90. May continue to act as magistrate.| — A 
justice of the peace does not become disqualified 
from acting as such, by reason of his being elected 
coroner for the county or division for which he so 
acts as justice.—DAVIS v. PEMBROKESHIRE JJ. 
(1881), 7 Q. B. D. 513 


Srot. 3.—LIABILITIES. 
Sus-srcr. 1.—REMOVAL OR PUNISHMENT FOR 
MISBEHAVIOUR. 

Jurisdiction to remove.|—See Part III., Sect. 2, 
sub-sect. 1, ante. 

Procedure on removal & appointment of suc- 
cessor.|—See Part III., Sect. 2, sub-sect. 8, ante. 

Liabilities of coroner acting as sheriff.]—Sce 
Sect. 1, sub-sect. 8, D., ante. 

91. General rule— Liable to be removed for 
misbehaviour.]|—ANon., No. 24, ante. 

92. ——- —_—.]—_-Hz p. PARNELL, No. 25, ante. 

93. Improperly withholding inquisition.|—Bucxk- 
HURST (LORD), WENTWORTH & BELLASIS CASE 
(1662), 1 Keb. 278, 280; 83 BH. R. 044, 946. 


PART V. SECT. 2. 


PART V. SECT. 3, SUB-SECT. 1. 
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94. Improper insertion of names in inquisition 
—Verdict of j ma altered—-Forgery.|— 
M. was found guilty of murder upon the coroner’s 
inquest & afterwards the coroner inserted the 
names of two other persons who, together with M., 
had been indicted upon the inquest, which being 
tried at bar, they were all acquitted. Afterwards 
two of the jury made oath that they found the 
indictment only against one. On an information 
being brought against the coroner for a forgery, 
he was found guilty.—R. v. MarsH (1708 , 3 
Salk. 172; 91 E. R. 758. 

95. Inducing wrong verdict—-By exclusion of 


some of jurors sworn.|—R. v. STUKELY, No. 336, 


post. 
96. ———- ——.]—-The coroner of L. took an 
inquisition su visum is of a man that 


corporis 

hanged himself whereby he was found felo de se. 
It appeared to the j that the man was lunatic, 
but the coroner in order to cover the goods told 
them the finding him felo de se was only matter of 
course, & they found accordingly. Being after- 
wards better informed they told the coroner they 
were satisfied the man was lunatic & desired him 
to take the verdict so, whereupon he drew up a 
second inquisition & they signed & sealed it. A 
certiorart being brought he returned the first 
inquisition in order that he might still cover the 
goods :—Held: the filing would be stayed, & the 
coroner was committed.—R. v. WAKEFIELD (1717), 
1 Stra. 69; 93 E. R. 390. 

Annotation :—Reid. R. v. Johnson (1725), 1 Stra. 644. 

Sec, also, No. 266, post. 

Ground for quashing inquisition & granting 
new inquest.|—See Part VII., Sect. 5, sub-sect. 5. 

97. Corruption—No disposition to abscond.|— 
On an information against a coroner for corruption 
in his office, he was found guilty. The judge 
refused to commit the deft., or to hold him to 
bail, no disposition to abscond being shown.— 
R. v. WHITCOMB (1823), 1 O. & P. 124, N. P. 

98. Extortion—Taking money for not holding 
inquest.]|—-H., coroner of the county of C., was 
convicted for extortion in his office in taking a 
sum of money for not holding an inquest on the 
body of a young woman, which he had no authorit 
for doing. The court fined & imprisoned him 
removed. him from his office. 

The coroner had no pretence or authority for 
taking any inquisition at all; but if the case had 
warranted his so doing, he was equally criminal in 
having extorted money to refrain from doing his 
office (GROsE, J.).—R. v. HARRISON (1800), 1 
East, P. 0. 382. 

99. —— Excessive charge for copies of de- 
positions.|—-R. v. WHITE, No. 370, post. 

100. Holding inquest improperly—-To obtain 
fees.|—A criminal information lies against a 
coroner who improperly holds an inquest for the 

ose of obtaining fees.—R. v. BREWER (1859), 
53 T. P. Jo. 755. ; 

101. Non-attendance at trial.) — Re URWwIN 
(1827), cited Jervis on Coroners, 6th ed. 52. 

102. Attending inquest in state of intoxication— 
Jury dismissed before being sworn—For no adequate 
reason.]—(1) A sudden death having. occurred in 
a coroner’s district he summoned a jury, but on 
the day ap ointed he attended in a state of in- 
toxication, & without swearing the jury dismissed 





me. } ge heedeors ve on 
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Sect. 8.— Liabililies : Sub-sects.1,2 &38. Paris VI.& 
VII. Sects. 1, 2 & 8.) 

them for no adequate reason. On petition to the 

Lord Chancellor, under the 23 & 24 Vict. c. 116, 

the coroner was ordered to be removed on the 

ground of ‘‘ misbehaviour in his office.” 

(2) The practice of issuing the writs de coronatore 
exonerando and de coronatore eligendo at the same 
time continued. 

(83) This is a very ancient & important office in 
the realm of England. The coroner, next to the 
sheriff, is the most important civil officer in the 
county, & he performs the duties of the sheriff 
when the sheriff is disabled from doing 50; & 
there are peculiar duties ascribed to him more 
particularly to inquire into the manner in which 
persons have come to their deaths where there is 
any reason to suppose that they may not have 
been by natural means; & on that a Pat a 
jury being sworn, the jury have all the rights of a 

and jury to find a verdict of murder, & on that 

ding the party accused may be tried & may be 
sentenced to death (LORD CAMPBELL, C.).—Re 
WARD (1861), 3 De G. F. & J. 700; 30 L. J. Ch. 
176; 4 L. T. 458; 25 J. P. 725; 7 Jur. N. S. 
853; 9 W. R. 848; 45 EB. R. 1049, L. C. 

103. Unnecessarily delaying inquest Body in 
state of decomposition—Delay for identification & 
registration under right name—-Body in mortuary. ]— 
Re HuLz, No. 114, post. 
he | of coroner to hold inquest.]—See Part VII., 

ct. 2. 


Sup-secr. 2.—For AcTs IN EXERCISE OF JURIS- 
DICTION. 
; teh General rule.]——-GARNETT v. FERRAND, No. 
ante. 
"105. For trespass—Person ejected from room 


CORONERS. 


in which inquest about to be held.] — GARNETT 

v. FERRAND, No. 1, ante. 

‘ 106. For slander—Defamatory language falsely 

& maliciously used in addressing jury.|—(1) An 

action is not maintainable against a coroner for 

defamatory words falsely & maliciously spoken 
by pu while addressing a jury in the course of an 
inquest. 

2) The coroner’s ct. is a ct. of record of very 
high authority, so much so that the Lord Chief 
Justice of this ct. is the supreme coroner of 
eee (CROMPTON, J.).—-THOMAS v. CHURTON 
(1862), 2 B. & 8.475; 811. J.Q. B. 139; 6L. T. 
820; 8 Jur. N. S. 795; 26 J. P. Jo. 308; 121 
EK. R. 1150. 

Annotations :—As to (1) Refd. Seaman v. Netherclift (1876), 
1C. P. D. 540; Anderson v. Gorrie, [1895] 1 Q. B. 668. 
Liability of judges for acts done in exercise 

of judicial function, see, generally, PuBLIC 

AUTHORITIES & PUBLIC OFFICERS. 


Sus-sEct. 3.—For Acts IN Excess OF JURIS- 
DICTION. 

107. Inquisition quashed for want of jurisdiction 
—Action for false imprisonment—Liablility for 
expenses of quashing inquisition.]|—Deft. by a 
warrant of commitment on a coroner’s inquisition 
held without jurisdiction caused pltf. to be im- 
prisoned. Pltf. was bailed, & afterwards, while 
on bail, procured the inquisition to be quashed. 
In an action for false imprisonment :—Held: pltf. 
was entitled, under an allegation that he in- 
curred expense in procuring his discharge from 
custody, to recover damages for the expense of 
quashing the inquisition—FoxaLL v. BARNETT 
(1853), 2 E. & B. 928; 22 L. T. O. S. 100; 2 
W. R. 61; 2C. L. R. 273; 118 BE. R. 1014; sub 
nom. FoxHAL. v. BARNETT, 23 L. J. Q. B. 7; 18 
J.P. 41; 18 Jur, 41. 

Annotation :—Mentd. Everett v. Griffiths, [1921] 1 A. C. 631. 


Part VIl—Deputy Coroners. 


See, now, Coroners Act, 1892 (c. 56). 

108. Right to hold inquest—Absence of coroner 
—** Lawful & reasonable cause ’’—Coroner holding 
another inquest.j—Under Coroners Act, 1843 
(c. 88), s. 1, it is a ‘‘ lawful or reasonable cause ’”’ 
for the absence of the coroner, & the acting of his 
deputy, on an inquest, that the coroner was 
engaged in holding another inquest. 

Where the jury are sworn, & the inquest com- 
mences, Proper before the deputy, he should 
continue holding the inquest to its conclusion, 
although, in the course of it, the principal coroner 
may be Sparernen 4 resent. : 

This inquisition held by the deputy is properly 
described as taken before the principal coroner, & 
it is properly signed in the name of the principal 
coroner, ‘by E., his deputy.’—R. v. PERKIN 
(1845), 7Q. B. 165; 14L.J.M.C.87; 5L.T.0.8. 


71; 9J.P. 279; 9 Jur. 686; 115 EH. R. 450. 
Annotation :-—Reid. R. v. Johnson (1873), 42 L. J. M. O. 41, 
108. -——- -—— 


Cum 
e 





Question for judge.]— 


Prisoner was indicted for perjury committed upon 
an inquest held before a deputy coroner, & an 
objection was taken that there was no “ lawful or 
reasonable cause’ for the absence of the coroner 
under Coroners Act, 1848 (c. 83), s. 1 :—Held: the 
question of ‘‘ lawful or reasonable cause ’’ was one 
for the judge, not for the jury.—R. v. JoHNsSON 
(1873), L. KR. 2C.C. R. 15; 42 L. J. M. © 41; 
27 L. T. 801; 37 J. P. 181; 12 Cox, O. O. 264, 
C. C. R. 

110. Where inquest properly commenced under 
-—-Duty to continue—Though coroner afterwards 
present in court.]|——R. v. PERKIN, No. 108, ante. 

111. Privileged from arrest—Whlile discharging 
duties.|—Ez p. MIDDLESEX DEPUTY CORONER, 
No. 88, ante. 


Ponce of coroners.j|—See Part V., Sect. 2, 
ante. 

Signing of inquisition by deputy coroner.]—~See 
No. 108, anie; Nos. 258, 259, poat. 


PART V. SECT. 8, SUB-SECT. 2. pS pla (1862), 21 U. ©. R. 896.— directions : the coroner. 1 ea 
. warrant for B.’s arrest 

choles Whether Pacing Lasers seoaros i es ; for =m ley 3. = committal 

CONG ape Be See absence a @ sued the coroner A 

from room itn which inquest  malice.}—A coroner held an inquisition out alleging he had noted Inna; 
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tain no Sorin Seow conta Chics -eaetis Gf acdaiams Dreeaiiog Gk, Gl lie agatast him,— 
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Part VII.—INQuUEsTs. 
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Part Vil—Inquests. 


Spot. 1—NATURE AND OBJECTS. 
Result of aie ee No. 1, ante. 
Object of inquiry.|—See No. 402, post. 


Sect. 2.—DUTY OF CORONER TO HOLD. 

See Coroners Act, 1887 (c. 71), ss. 3 & 4. 

112. When duty arises—On notification of death 
by violence.]|—BuckuursT (LORD), WENTWORTH & 
BELLASIS OASE (1662), 1 Keb. 278, 280; 83 EH. R. 
944, 946. 

113. ——— Right to prompt notice.|—R. 
v. CLERK, No. 163, post. 

114. Cause of death not apparent—Medical 
certificate refused.]|—A coroner is not justified in 
delaying the inquest upon a dead body in a state 
of decomposition for so long a period as five days 
in order that the body may be identified, & buried 
& registered under the right name, & the mere 








fact that it has been placed in a mortuary can : 
' Annotation :—Refd. R. v. Polwart (1841), 1 Gal. & Dav. 211. 


make no difference. 

A coroner received from the proper police 
authorities a report with a view to an inquest, 
that a man within his district, aged 61, had been 
found dead in his bed. It did not appear on the 
one hand that there had been any previous disease 
or illness, or on the other hand that there was any 
suspicion of violence, suicide, or crime. A medical 
man, moreover, refused to give a certificate of the 
cause of death, & the friends & relatives of the 
deceased made no objection to an inquest :— 
Held: the coroner had, in the absence of further 
information as to the cause of death, no discretion 
to refuse to hold an inquest upon the ground that 
it was unnecessary.—Re HULL (1882), 9 Q. B. D. 
689; sub nom. Re WEST SURREY CORONER, 47 
J.P. 166, L. C. 

115. ——-- ———. Credible information of circum- 
stances warranting inquiry.]—A coroner has juris- 
diction, & it is his duty, to hold an inquest where 
he has information, which he honestly believes, 
that death may be due to some other cause than 
common illness. His jurisdiction is not affected 
by such information being eventually proved to 
be untrue: it is enough that he bond fide believes 
& has reasonable ground for believing that the 
information is such as to call for an inquest. 

In cases where a coroner has jurisdiction to 
hold an inquest, it is a misdemeanour to destroy 
the dead body in order to prevent the holding of 
an intended inquest upon it, & to do so amounts 
to the obstruction of an officer in the discharge of 
his duty.—R. v. STEPHENSON (1884), 13 Q. B. D. 
381; 53 L. J. M. C. 1763 652 L. T. 267; 49 J. P. 
486; 33 W. R. 44; 15 Cox, C. ©. 679, C. C. R. 
Annotation :-—Mentd. Bastablo v. Little (1906), 96 L. T. 115. 


116. Whether delay in holding inquest justifiable 
—For identification, burial & registration under 
right name—Dead body in state of decomposition— 
Placed in mortuary.]—Re Hui, No. 114, ante. 

Liability for prevention of inquests.|—See Part 
VII., Sect. 7, post. . 

Liability of coroner for misconduct.]—See Part 
V., Sect. 3, sub-sect. 1, ante. 
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. Can 
t. Whether duty to hold on Sun- od 
rg Re COOPER (1870), 
5 P. R, 256.—CAN, 


J.——-VOL. XIII. 


PART VII. 

only act within 
tion.}—A coroner is a Jocal officer who 
can act only within his own juris- 
diction.— Re ANDERSON & KINRADE 


Srcr. 3.—LOCAL JURISDICTION OF CORONERS. 


See, now, Coroners Act, 1887 (c. 71), as. 3 & 7. 

117. Former law—Whether determined by place 
of cause of death.|—L. was arraigned on the ver- 
dict of a London coroner’s jury that he had on a 
given date with a shovel struck a man in the 
county of M. so that he died within a year. The 
ct. discharged the prisoner on this indictment, the 
matter being not within the jurisdiction of a 
London coroner’s jury; since it was not a felony 
without the percussus. In such a case the use 
is to convey the cial aire into the county wherein 
the blow was struck & there to find that that blow 
was the cause of the death.—R. v. Lone (1490), 
Y. B. 6 Hen. 7, fo. 10, pl. 7. 
Annotation :—Refd. R. v. G. W. Ry. (1842), 3 Q. B. 333. 

118. ——- ———.] — Where a death occurs in 
the county of W. from an injury received in the 
county of S., the coroner’s inquest is rightly held 
in the county of W.—R. v. GRAND JUNCTION Ry. 
Co. (1839), 11 Ad. & El. 128, n.; 3 Per. & Dav. 
57; 113 H.R. 362. 


119. 








Death from accidental injury— 


' 2 & 3 Edw. 6, c. 24.J)—(1) The above Act which 


enacts that where a mortal wound is given feloni- 
ously in one county & death ensues from it in 
another county a coroner shall have jurisdiction 
to take the inquisition in the county where the 
death happens, does not apply to deaths arising 
from accidental injury. (2) Semble: nor where 
death ensues in a borough from a felonious injury 
inflicted out of the borough. (3) Where death 
ensues in a borough from an accidental injury 
inflicted out of the borough, the borough coroner 
has no jurisdiction to take an inquisition either by 
common law or statute.—R. v. GREAT WESTERN 
Ry. Co. (1842), 3 Q. B. 383; 3 Ry. & Can. Cas. 
161; 2 Gal. & Dav. 773; 11 L. J. M. C. 86; 6 
J.P. 509; 6 Jur. 823; 114 E. R. 533. 
Annotations :—Folld. I. v. Lancashire JJ. (1845), 9 J. P. Jo. 
324. Refd. R. v. Hinde, Re Webster, Nowland & Byrne 


(1844), 13 L. J. M. ©. 160. Mentd. Newbould v. Coltman 
(1851), 16 L. T. O. S. 488. 


120. -|— The coroner of L. had, 
prior to Coroners Act, 1843 (c. 12), power to take 
inquests within the borough of M., when the death 
took place within the borough, but the cause of 
death arose without the borough, but in the county. 
—R. v. LANCASHIRE JJ. (1845), 5 L. T. O. S. 923 
9J. P. Jo. 324. 

121. Coroners Act, 1843 (c. 12).J]— 
In a case of manslaughter, the cause of the death 
& the death occurred in the county of S., & the 
body after death was removed to the city of L., 
the coroner of L. held the inquest, & J. E. was 
tried for the manslaughter on the inquisition. 
Semble: the inquest was properly held under the 
above Act although that Act is a little obscurely 
worded.—R. v. Extis (1846), 2 Car. & Kir. 470. 

See, now, Coroners Act, 1887 (c. 71), ss. 3, 7. 

122. Death in county prison — Prison within 
limits of city—Jurisdiction in county coroner—Not 
in coroner for city.]|—Notwithstanding the transfer 
of prisons to the Secretary of State by Prison Act, 
1877 (c. 21), a prison, as to which no rules have 
been made under s. 30 of that Act, & which at 


(1909), 18 O. L. R. 362; 13 0. W. R. 

1082 ; 14 Can. Crim. Cas. 448.—OAN. 
h. Death in ctty— Within county 

—Jurisdiction .n county coroner.}—R. 

v. BERRY (1881), 9 P. R. 133, 

" B 
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Sect. 8.—Local jurisdiction of coroners. 

Sub-secis. 1, 2 & 8.) 
the commencement of Prison Act, 1865 (c. 126), 
was a prison belonging to a county, is still the 
county prison, although locally situate within 
the limits of a city, & therefore the jurisdiction 
to hold inquests on prisoners d in such prison 
is in the coroner for the county & not in the coroner 
for the city, & such jurisdiction is not affected by 
Municipal Corporations Act, 1882 (c. 50), s. 171 (1). 
—R. v. Rospinson (1887), 19 Q. B. D. 322; 57 
L. T. 275; 52 J. P. 22; 35 W. R. 843; 16 Cox, 
C. C. 287, D. C. 

123. Death within arms of the sea—Land visible 
from one side to the other—Jurisdiction in county 
coroner—Not Admiralty.|—-The admirals ought not 
to meddle with anything done within the realm, 
but only with things done upon the sea. If aman 
be killed or slain within the arms of the sea where 
& man may see from one part of the land to the 
other, the coroner shall inquire of it, & not the 
admiral.—ADMIRALTY CASE (1609), 18 Co. Rep. 
51; 77 HE. R. 1461. 

Annotation :-—Mentd. R. v. Muilman (1766), Park. 241. 

124. -——- ——- -———- ———.] — Where a man 
may see from one side to the other of the water :— 
Held: the admiral would have no jurisdiction, but 
the coroner of the county shall inquire of felonies 
committed there.-—LEIGH v. BurRiLEY (1609), 
Owen, 122; 74 HK. R. 946. 

125. -}—It cannot be said to 
be the sea where one can stand on the land on one 
side & see the land on the other, & the coroner 
has jurisdiction over the act done upon the water. 
Sa cited in Moore, K. B. 892; 72 


126. Death on warship in harbour—Inquest not 
held by Admiralty coroner—-Remedy for obstruction 
of county coroner.}|— Where a captain of a man-of- 
war, in commission, lying at P., prevented the 
coroner of P. from holding an inquest on board the 
ship, upon a person who had hanged himself in a 
cabin; no inquisition having been held by the 
Admlty. coroner :—Held: an information would 
be granted.—R. v. SOLEGUARD (1738), Andr. 231 ; 
95 HK. R. 376; sub nom. R. v. SOLGARD, 2 Stra. 


127. Body found within concurrent jurisdiction 
of city & Admiralty—Removed beyond city limits 
into county—Jurisdiction as between city & county 
coroners.|—On an inquisition taken under Coroners 
Act, 1843 (c. 12), if a person is found drowned in 
& river within the concurrent jurisdiction, ex- 
clusive of all others, of the coroner for a city & 
the Admlty., & the body is taken to a place on 
shore beyond the city limits :—Held: the coroner 
& jury of the city could not view the body at such 
place for the purpose of an inquest; & an in- 

uisition taken on such view would be quashed.— 

. v. HINDE (1844), 5 Q. B. 944; 13 L. J. M. C. 
150; 8 Jur. 927; 114 HB. R. 1504. 

128. ——— Jurisdiction as between county & 
Admiralty deputy coroner.|—L. was coroner of the 
city of R., & deputy coroner of the Admlty. for 
the river M. An inquisition had been held by H., 
coroner for the county of K., on the body of a child 
found in the river M., at a part out of the borough, 
but within the jurisdiction of the Admlty. H. 
claimed to hold the inquisition as wit his 
jurisdiction as county coroner; while L. contended 
that as deputy coroner to the Admlty. he had 
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k. All circumstances attending death.]} 
—The duty of the coroner is not con- 


fined to gegen the cause of . 
death, but he should inquire into all | 


Sect. 4: 











! the circumstances at é 
COURTNEY (1856), 7Cox, C.C. 111.—~IR. 


PART VU. SECT. 4, SUB-SEOCT. 2. 396 
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exclusive jurisdiction to hold the inquest :—Held : 
Coroners Act, 1848 (oc. 12), s. 1, did not apply, 
there being a deputy coroner for the Admlty. 
this case, & therefore the jurisdiction was as at 
common law.—R. v. HINDE (1848), 12 L. T. O. S. 
1938; 12 J. P. Jo. 278; evious proceeawwae, sub 
nom. Ex p. Lewis, 11 L. T. O. 8. 89. 

129. County palatine of Lancaster — Extent of 
jurisdiction.]|—Rurrer v. CHAPMAN, No. 18, ante. 


Sus-sEcr. 1.—Scorgz or Inquiry. 

130. Coroner cannot inquire into accessories 
after the fact.|—A coroner upon an indictment of 
murder super visum corporis finds the murderer & 
that A. received the murderer after the killing, & 
that A. fugam fecit :—-Held: this finding as to 
receipt & flight was void, for the coroner has 
nothing to do except as to who killed the man & 
as to accessories before the fact, but not as to 
accessories after the fact.—ANON. (1488), Jenk. 
177; 145 BE. R. 116. 

131. -|—A coroner, upon the sight of the 
body, cannot inquire as to an accessory after the 
murder.—ANON. (1561), Moore, K. B. 29; 72 
E. R. 419. 

182. Material facts to be ascertained — How, 
when & where deceased met with his death.j|— 
A. died in prison nearly a month after admission, 
& the verdict at the inquest was, that A. died from 
paralysis following upon injury to the skull, such 
injury having been occasioned before his admission 
to prison, but there was no finding as to how A. 
came by this injury. At the time of the inquest 
there was a suggestion, known to the coroner, that 
the injury might have been received in chance 
medley during the assaults, in respect of which the 
deceased was convicted & sent to prison. It 
subsequently transpired that A. had brought a 
cross-summons for assault against K., which was 
dismissed by the justices, & that certain persons 
accused K. of inflicting the injury with a door 
knocker :—Held: the facts of the case that A. 
had died in prison, & that the justices had held 
an inquiry into the alleged assault by K., did not 
exonerate the coroner from inquiring “ how, when 
& where the deceased met his death,’ & there 
having been a suggestion that the injury was 
received in an affray, a fresh inquest must be 
held.—R. v. GRAHAM (1905), 93 L. T. 371; 69 
J. P. 324; 21 T. L. R. 576; 49 Sol. Jo. 552, 


e e 





SUB-SECT. 2.—WHO MAY ATTEND. 

133. Counsel & witnesses— For all persons 
oe The public.) —Socorr v. SHEARMAN, No. 

135. .]}— The examination before the 
coroner is an inquest of office; it is a transaction 
of notoriety to which every person has a right of 
access (KENYON, C.J.).—R. v. ERISWELL (1790), 8 
Term Rep. 707; 100 E. R. 815. 
A -—Mentd. Smith v. Edge (1796), 6 Term a0, 

rig. 


nnotations : 

562; R.v. Ferry stone (otherwise Bete iene 1 

2 Hast, 54; races: Lawson (1824), 2 Bing. 8 na 
it—R. ¢ insist upon being present at a coroner's 


inquest, & upon examin — 
AGNEW ¥v. STEWART (1862), 21 U. C. BR. 
.-—~OAN, 





Part VII.—Inquests. 


©. Doe d. Tatham (1837), 7 Ad. & El. 313: v. Wedder- 
Baro (edi), 11 2. 3. Gao: to. Hull GBS) @ Don 

b4 « ant es s . J 3 e 
Keep, {1918} 2 K. B. 692. : ™ 


136. Discretion of coroner to exclude persons— 
Not connected with proceedings—Or whose presence 
injurious to ends of justice.|——-GarNerr v. 
FERRAND, No. 1, ante. 


SuB-sgcT. 3.—TuHE Jury. 

187. Number of jurors to be summoned.] — In 
the case of a trial by the petit jury, the presentment 
can be by no more nor less than twelve, & all 
assenting to the verdict.—CoBaT’s Case (1368), 2 
Hale, P. O. 161, n. 

See, now, Coroners Act, 1887 (c. 71), s. 3 (1). 

188. Challenge of Jurors—For kindred with 
parties—-Decree of relationship material.}] —A 
challenge of a juror in any trial by inquest or jury 
for kindred with pltf. or deft. is not a good challenge 
if the juror challenged is a bastard or his ancestor 
was a bastard; but it is otherwise if both chal- 
lenged & challenger descend from the bastard after 
the marriage of the bastard, then the challenge is 
good.— ANON. (1368), Jenk. 47; 145 HB. R. 36. 

139. Qualification of jurors—- Must be good & 
lawful men.]—A person arraigned for murder may 

lead 11 Hen. 4, c. 9, in avoidance of the coroner’s 
inquisition or the indictment ; & then plead over 
to the felony.—WITHIPOLE’S Cask (1628), Cro. Car. 
134, 147; 79 E. R. 718, 730. 
Annotations :-—Consd. R. v. Sheridan 
543; R. v. Ingham (1864), 5 B. & 
Mitchel (1848), 6 State Tr. N. S. 545, 
ynch v. R. (1845), 1 Cox, C. C. 210; 

(1861), 1 B. & S. 460. 

140. ~——.]—Barksn’ (COUNTEE DE) CASE 
(1622), Palm. 282; 81 E. R. 1083. 

141. ——— Must be inhabitants of district.)— 
PEtTTvs’ CasE (1670), 2 Keb. 705; 84 EB. RB. 445. 

142. -]—Where a coroner’s inyuisition 
pono to have been taken before A. B., coroner 
or the borough of W., & a jury of the county 
alatine of T..:—Semble: that it was bad.—Ez p. 
LUNDEL (1814), 4 L. T. O. 8.1388 a; 9J. P. 154. 

1438. ——.]—Motion for a rule to show 
cause why the inquisition taken by B. in a case of 
death inquired into before him should not be 
quashed on three grounds, (a) that the coroner did 
not accompany the jury to view the body, & never 
saw the body, (b) that the coroner held the inquest 
in the county of M., though the body was in the 
county of G., (c) that the Jury were not qualified 
to sit as jurors on an inquest held in the county of 
G. This objection rested on affidavits setting 
forth that eight of these persons were not, nor was 
any one of them, a resident within the county of 
G., nor qualified to act as a juror therein :—Held : 
rule would be made absolute.—R. »v. BARNETT 
(1858), 20 L. T. O. S. 2386; 17 J. P. Jo. 38. 

144. .|—A person not an inhabitant 
householder, nor occupying any premises within 
the jurisdiction of the coroner, but being only a 
shareholder in a limited co. carrying on business 
within the jurisdiction, is not liable to serve on 
summons as & juryman on an inquest held within 
the jurisdiction, or to be fined for disobedience to a 
jury summons left at the place of business of the 
ae WaLpo, Ex p. Hupson (1908), 67 
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145. Liability for service—Not by holding shares 
in company carrying on business within jurisdiction 
—No fine inflictable for non-attendance—Summons 
left at office of company.|—R. v. WALDO, Ez p. 
Hupson, No. 144, ante. 

146. Exemption from service—Exemption con- 
ferred by Juries Acts—Extends to coroners’ juries— 
Solicitors’ managing clerks.|—The exemption of 
solrs.’ managing clerks from service on juries which 
is conferred by Juries Act, 1825 (c. 50), s. 52, & 
Juries Act, 1870 (c. 77), s. 9, & sched., extends to 
service on coroners’ juries.—He Durron, [1892] 
1 Q. B. 486; sub nom. R. v. DuTron, 61 L. J. Q. B. 
190; 66 L. T. 324; 56 J. P. 455; 40 W. R. 270; 
8 T. L. R. 214; 36 Sol. Jo. 218. 

147. Swearing of jury—By _ coroner.| — (1) 
Where a coroner’s inquest has n irregularly 
assembled & afterwards adjourned the ct. will not 
compel the coroner by mandamus to proceed with 
the Inquisition. 

(2) The jurisdiction of a coroner is only super 
visum corporis, & the view of the body must be 
taken by the jury & the coroner at the same time. 

(3) An inquest in which the jury are not sworn 
by the coroner himself & super visum corporis is 
absolutely void. 

A coroner’s clerk, in the absence of his principal, 
summoned a j & charged them super visum 
corporis & examined witnesses, &, after sitting 
several days, the coroner himself proceeded in 
person with the inquest, & afterwards had a view 
of the body without the presence of the jury, & 
then proceeded with the inquest without reswearing 
the jury or the witnesses previously examined :— 
Held; the proceedings were altogether illegal, & 
an inquisition found under such circumstances 
might be quashed.—R. v. Ferranp (1819), 3 
B. & Ald. 260; 106 E. R. 659; sub nom. R. v. 
FaRrrant, 1 Chit. 745. 
sa des :— As to (2) Conad. R. v. Ingham (1864), 5 B. & 8. 


148, -——— Super visum_ corporis.] — HK. 
FERRAND, No. 147, ante. 

149, —— J—R. v. INcHaM, No. 237, Sl 

150. Need not be simultaneous.|—K, v. 
INGHAM, No. 237, post. 

151. Must be before any evidence given— 
Whole evidence must be heard viva voce.]—After 
a jury had viewed the body & heard part of the 
evidence, another person was sworn, viewed the 
body & took part in the proceedings on hearing 
evideties. previously taken, read to him :—Held: 
this was sufficient ground for a certiorari to remove 
the inquisition, & it made no difference that there 
was a@ sufficient number of jurymen without the 
one in question.—R. v. YORK COUNTY CORONER 
(1863), 3 New Rep. 165; 9 L. T. 424; 28 J.P.9; 
9 Cox, O. C. 373. 

152. Discharge of jury—On failure to agree.|— 
R. v. REINHEATZ, No. 196, post. 

See, now, Coroners Act, 1887 (c. 71), 8. 3 (3). 

Jurors not duly sworn—Whether inquisition 
eer aa Part VII., Sect. 5, sub-sect. 5, 

. (d) vi 


Misdirection of—Liability of coroner for.]—See 
No. 96, ante. 
As ground for quashing inquisition.|—Sce 
Part VII., Sect. 5, sub-sect. 5, A. (0) vii. 

Verdict of jury.|—See Part VII., Sect. 4, sub- 
sect. 10. 
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Sect. 4.— Proceedings at inquest: Sub-sects. 8,4 & 
: 9 eg B., C. & D.; sub-sects. 6, q & 8.] 


Form & Ay, maa of.]—See Part VII., 
Sect. 5, sub-sect. 1, C. 





Sus-secr. 4.—VIEW OF THE Bopy. 
See Coroners Act, 1887 (c. 71), 5. 4 (1). 

158. Essential to jurisdiction of coroner.] — A 
corenet cannot ar any anger ts eg it. be gers 
mm co OTs .-—. NON. O) > 
E. R. 1296. iene ieee re ee 

154, ——.]—R. v. Ferranp, No. 147, ante. 
155. —— Felonies.|—R. v. HERFORD, No. 418, 


post. 

156. ——— When fresh inquiry ordered — After 

ne saqulatsion quashed.|—R. v. Carrer, No. 
» post. 

Whether second inquest held super visum cor- 
poris.)— See Nos. 332, 341, post. 

157. Whether coroner must accompany jury to 
view body.J—R. v. Foxnan., No. 308, post. 

168. Jury ought to view whole body.] — Filing 
of an inquisition taken super visum corporis five 
hing after the death, when only the head was to 

e found, stayed. The jury ought to view the 
whole body.—R. v. Bonp (1717), 1 Stra. 22; 93 
BE. R. 360. 

159. Simultaneous view by all jurors—Not 
essential. |—R. v. INGHAM, No. 237, post. 

160. When view cannot be had — Inquiry by 
justices— Commission of inquiry.|—A coroner's 
inquest super visum corporis, which found that P. 
felonice seipsum threw into a river, & in rivo pred’ 
seipsum emergit, & sic seipsum occidit & murdravil 
was quashed, because emergo is to arise out of the 
water, & not to drown himself in the water. Then 
it was moved what should be done, for the party 
being dead & buried for two years, there could be 
no other view in this case :—Held: the inquisition 
might be supplied by commission of inquiry ; or 
the justices of peace, or of assize, might inquire of 
it without commission, but in either of these cases 
the inquisition was traversable, though the inquisi- 
tion of the coroner himself in such case was not 
traversable, & it was ruled that the death should 
be presented next assizes at Y., & the inquisition 
traversed & tried at the same assizes. 

Anciently the coroner’s inquest was traversable 
in this case, but never in fugam fecit (HALE, C.J.).— 
R. v. PARKER (1675), 2 Lev. 140; 1 Freem. K. B. 
522; 3 Keb. 489; 83 BE. R. 488. 

Annotation :—Mentd. Edwards v. R. (1854), 23 L. T. O. 8. 39. 

161. -]|-——-The coroner’s inquest having 
found a ‘man felo de se, his exors. moved that 
they might traverse the inquisition :—Held : 
it would be granted; for the coroner’s inquest 
finding one felo de se was traversable, but a fugam 
fecit was not traversable. Afterwards the inquest 
was quashed for want of the word murdravit, and 
& new inquisition was er ponies to be taken before 
the justices of peace.—R. v. ALDENHAM (ALDER- 
MAN OF ROWEL) (1676), 2 Lev. 152; 83 E. BR. 494; 
sub nom. R. & ALDERMAN, 3 Keb. 604. 

Annotation :—Refd. R. v. Clerk (1702), 7 Mod. Rep. 16. 

162. ——— Inquiry by grand jury.]J—ANon., No. 
8315, post. 

163. Disinterment —Time for.]—A 
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o. Previous statements of witneas.] 
-~At a coroner’s inquest evidence is 
properly receivable under R. 8. C. 
6. 174. 8. 234, that a witness at such 
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statement inconsistent with his testi- CAN. 








coroner’s 


admissions § 
mM ‘7 
cluded from giv: 


mony at the inquest.—R. v. SANDER- 
SON (1888), 15 O. R. 106.—CAN. 


eviden: 
WINEGARNER (1889), 17 O. 


CoRONERS. 


inquest super visum corporis of one who had killed 
himself is traversable. Qu.: if a coroner’s inquisi- 
tion of felo de se is good without the word murder. 

A coroner’s inquisition omitting to state that the 
deceased. died of the wound is void, & where an 
inquisition being thus quashed, though the body 
had lain buried seven months, the coroner took it 
up again & had another inquisition found, which 
was complained of as irregular, & moved to be set 
aside :—Held: the inquisition would be traversed 
& tried at the assizes. 

The coroner need not go ex officio to take the 
inquest, but ought to be sent for, & that when the 
body is fresh; & to bury the body before, or 
without sending for the coroner, is a misdemeanour. 
The body may be dug up again, but it ought to be 
upon fresh pursuit, not at such a distance of time ; 
for it is a nuisance, & may infect people. In 
Barkley’s Case there was leave of the ct. for that 
purpose (Hott, C.J.).—R. v. CirerK (1702), 1 
Salk. 377; 7 Mod. Rep. 16; 91 E. R. 328 ; sub nom. 
ANON., 7 Mod. Rep. 10. 

Annotations :—Consd. Re Hull (1882), 9 Q. B. D. 689; R. 

v. Stephenson (1884), 53 L. J. M. C. 176. 

164, For fresh inquiry—Leave of court.|— 
Where there was a motion for leave for the coroner 
to take up the body, & take a new inquisition :-— 
Held: it would be granted, & it was said the 
coroner could not do it without leave of the ct.— 
R. v. SAUNDERS (1719), 1 Stra. 167; 93 E. R. 452. 

165, —-.]—-The ct. granted a rule 
for the coroner of W. to take up a body in order for 
& new inquisition, the former having been ae 
—ANON. (1722), 1 Stra. 583; 93 E. R. 682. 
Annotation :—Mentd. Re Culley (1833), 2 Nev. & M. K. B. 61. 

Whether jurors must be sworn super visum 
corporis.|—See No. 147, arite. 











SuB-sEcT. 5.—EVIDENCE. 
A. In General. 


166. Insanity not presumed— From act of 
suicide.|—The coroner ought not to presume 
insanity from the act of suicide. 

A coroner’s inquisition finding that the deceased 
seipsum emersit is not good. 

f a coroner’s inquest finds the substance, it may 
be amended for defect of form.—R. v. SALOWAY 
(1686), 3 Mod. Rep. 100; 87 HE. R. 63. 

167. Duty of coroner to direct Jjury—On material 
et v. BAYLEY (1828), Car. C. L. 3rd ed. 


B. Admission and Rejection of. 

See, generally, Coroners Act, 1887 (c. 71), 8. 4. 

168. Duty of coroner to receive evidence—On 
behalf of accused or suspected person.|—BARCLEES 
Cask, No. 9, ante. 

169. -}—A coroner, on an inquisition 
super visum corporis, ought to hear evidence on 
oath, not only on the part of the Crown, but on the 
part of the person accused.—R. v. SCOREY (1748), 
1 Leach, 4th ed. 43. 

170. Grounds for rejection—Not incrimination 
of witness.|—A coroner has no right to refuse to 
examine persons upon oath at an inquest, merely 
on the ground that their evidence might criminate 
themselves.—WAKLEY v. CooKE (1849), 4 Exch. 


q. Hffect of improper admission— 
No ground for certiorart to bring up 
inquisttion.}—The improper reception 
of evidence is no ground for & art 
to bring up a coroner’s inquisition.— 
R. v. SANDERSON (1888), 15 O. R. 106. 








ce.—R. v. 
R. 208.— 


Part VII.—InqQussts. 


511; 19 L. J. Ex. 91; 14 L. T. O. 8. 158; 13 
J.P. 749; 154 E. BR. 1316. . 
Annotation :—Reid. R. v. Ingham (1864), 5 B. & S. 257. 

Effect of improper admission—Of unsworn 
testimony—Whether inquisition quashed.]—Sce 
Sect. 5, sub-sect. 5, A. (0) vi. 

Effect of improper rejection—Inquisition quashed 
. oon inquiry directed.]—See Sect. 5, sub-sect. 5, 

. (db) ix. 

Admission at trial of depositions taken at inquest.] 
—See Sect. 5, sub-sect. 6, B., (a), post. 


C. Depositions. 

171. Whether must be read to & signed by 
Witnesses,|—It is the duty of a coroner before 
whom an inquisition super visum corporis is taken, 
to read over to every witness, examined on such 
inquest, the evidence he has given, & to desire 
the witness to sign it.—R. v. PLUMMER (1844), 1 
Car. & Kir. 600; 8 J. P. 615; 8 Jur. 921, N. P. 

172. Whether must be signed by witnesses.|— 
It is not the duty of a coroner to take down the 
evidence of witnesses in the form of depositions, 
& to return them, except in cases involving probable 
charges against third parties. 

An inquisition terminated in @ verdict of insanity : 
—RHeld: it was competent to deft.’s counsel, in an 
issue from Chancery directed to try the soundness 
of the mind of deceased, to cross-examine a witness 
for pltf. as to the nature of his evidence before 
the coroner, & he was not bound to put in the 
deposition. 

n cases of inquests before coroners terminating 
in a verdict of insanity, as this has done, & where 
there is no suggestion made of any one having 
caused & accelerated the death of deceased, it 
is no part of the duty of the coroner to compel the 
witnesses before him to sign their evidence or 
depositions, or indeed to reduce their evidence into 
writing at all (PoLLocK, C.B.).—Woop v. Hurron 
(1849), 14 L. T. O. S. 257. 

178. Duty of coroner to take down evidence in 
form of—Only arises where charges against third 
~ probable.|}—Woop v. Hutron, No. 172, 
ante. 

See Coroners Act, 1887 (c. 71), s. 4 (2). 

Depositions taken before coroner—Whether ad- 
missible as evidence at trial—Inquisition charging 
a or manslaughter.|—See Sect. 5, sub-sect. 6, 
post. 


D. Publication of. 


174. Punishable by criminal information — At 
common law-—Though statement be correct— 
Absence of malice.|—The ct. will grant a criminal 
information for publishing, in a newspaper, a 
statement of the evidence given before a coroner's 
jury, accompanied with comments, although the 
statement be correct, & the party has no malicious 
motive in the publication.—R. v. Fiver (1818), 
1B. & Ald. 379; 106 EB. R. 140. 

Annotations :—Conad. R. v. Burdett 1 (1821), 1 Btate Tr. N. 8. 


1; Usill v. Hales (1878), 3 © Refd. R. v. 
prey Gt3> 10 Cox, 0. C. 184; Hz p. Jolliffe (1873), 42 
L. J. Q. B. 121; R. v. Parke, (1903] 2 K. B. 432. 


175. Action for libel—Evidence of correctness 
of report admissible in mitigation of damages— 
Truth of evidence at inquest cannot be challenged. 
—TIn an action for libel, purporting to be a repo 
of a coroner’s inquest, evidence of the correctness 
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of the report is admissible under the general issue, 
in mitigation of damages; but no evidence of the 
truth or falsehood of the facts stated at the inquest 
is admissible on either side.—Hast v. OHAPMAN 
(1827), 2 O. & P. 570; Mood. & M. 46. 
Annotation :—Mentd. R. v. Garbett (1847), 1 Den. 236. 

176. Injunction to restrain— Publication of 
evidence with improper comments—Refused.|— 
Pitf. moved for an injunction to restrain the 
printers & publishers of a paper from publishing, 
while the inquest on pltf.’s husband was still 
pening: comments on the relationship between 

usband & wife, as calculated to frustrate the 
administration of justice:—Held: the motion 
must be refused as there was no jurisdiction, though 
such comments were most improper.—WELDON v. 
MOIGNARD (1889), 87 L. T. Jo. 356. 

See, now, Law of Libel Amendment Act, 1888 
(c. 64), 8. 3. 


SuR-sSEcT. 6.—EXAMINATION AND EXPENSES OF 


177. Cross-examination —- Whether suspected 
person has right of.|—R. v. WALL (1830), Russell’s 
Crimes & Misdemeanours, 7th ed., Vol. II., p. 2246. 

178. Expenses of attendance at inquest—Cannot 
be allowed by the judge at trial.|—The judge on a 
trial for murder has no power to allow expenses of 
witnesses on their attendance at the coroner’s 
inquest.—R. v. Ress (1832), 5 C. & P. 302, N. P. 

reer of medical witnesses.|—~Sce Nos. 184, 185, 
post. 


SuB-sEcT. 7.—ATTENDANCE OF PERSONS IN 
CusTopy. 

179. Jurisdiction of court to grant writ of habeas 
corpus—-Not exercised for purposes of identification.] 
—Where a prisoner is committed for trial, under a 
magistrate’s warrant, on a charge of murder :—Qu. : 
whether the ct. can grant a writ of habeas corpus 
to bring him before the coroner, sitting upon the 
body of the deceased; such power will at any rate 
be exercised only where a case of necessity is 
shown. 

Where the ground suggested was that the party 
charged was to be identified before the coroner, 
& it was not shown that such identification could 
not be effected without producing the party, 
the writ would be refused.—Re Coox (1845), 7 
Q. B. 653; 14 L. J. M. C. 188; 9 Jur. 869; 115 
E. R. 635 ; sub nom. Re Cocke, 9 J. P. 730. 

—— Generally.|}—See CRowN PRACTICE. 


SusB-sEctT. 8.—MEDICAL WITNESSES AND POST- 
MORTEM EXAMINATIONS. 


See Coroners Act, 1887 (c. 71), ss. 2], 22, 26. 

180. When medical evidence requisite.—Death 
after pugilistic encounter.|—-It is the duty of a 
coroner in a case of death occurring in a pugilistic 
encounter, to examine a surgeon as to the cause of 
the death.—R. v. QuincH (1831), 4 0. & P. 571; 
2 Man. & Ry. M. C. 519. 

181. Post-mortem examination not made— 


occurred & where the bod 
' entered the house of d :) 
& post-mortem examination of the body. 
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Sect. 4.—Proceedings at inqueat: Sub-secia. 8,9 & 
10. Sect. 5: Sub-sect. 1, A. & B.] 


Whether second inquest ordered—More definite 
result improbable.|—C. was coroner at an inquest 
on the body of A., who shot her brother, & then, 
during a struggle with her husband, who tried to 
wrest the gun from her, was herself shot by the gun 
going off. It was put to the jury whether she was 
shot by accident or by her husband, but the body 
was not examined as to what direction the bullet 
took :—Held: a second inquest on the ground of 
insufficiency was not necessary, as, from the 
incidents of the struggle, the point as to suicide or 
murder was not likely to be seman? A explained. 
—R. v. COULSON (1890), 55 J. P. 262, D. C. 

182. ——— Further evidence forthcoming— 
Jury dissatisfied with prior verdict.|—The body of 
a girl was found in a burned and charred condition. 
No post-mortem examination having taken place, 
an inquest was held. The evidence of only two 
witnesses was taken, & there was no medical 
evidence. The jury returned an open verdict. 
Subsequently, suspicion of foul play having arisen 
directed towards certain persons, the jury ex- 
pressed to the coroner, through their foreman, their 
dissatisfaction with their verdict. The coroner 
communicated with the Home Office, & an order 
was made for the exhumation of the body. An 
application was made under Coroners Act, 1887 
(c. 71), 8. 6 (1), by the flat of the A.-G., for an 
order quashing the inquisition found by the 
coroner’s jury :—Held: the order would be made 
& a second inquest would be directed to be held.— 
na A Woon: Ea p. ATCHERLEY (1908), 73 J. P. 

183. ——— —— Former ing insuffi- 
clent.|— Ex p. A.-G. (1913), 29 T. L. R. 199; sub 
nom. R. v. LEWES CORONER, Ex p. A.-G., 48 
L. Jo. 25, D. C. 

184. Fees of medical witnesses—For 








post- 


surgeon will only be allowed for his attendance on 
the trial, & not for his fee for opening the body by 
order of the coroner.—R. v. TayLor (1832), 5 
C. & P. 301; 1 Nev. & M. M. C. 358. 

185. Not recoverable by ‘‘ medical officer ’”’ 
of ‘‘ public hospital ’’—Institution receiving pay- 
ment from patients—Post-mortem by honorary 
surgeon.|——A hospital chiefly intended for children, 
was founded to meet the requirements of a large 
population in a particular district, & was free for 
the admission of poor patients from that district, 
& of patients outside that area upon payment of a 
small weekly sum. It had the management, 
apparatus, etc., of an ordinary hospital. Pitf. 
was honorary medical officer of the hospital, 
receiving no remuneration for his services, & as 
such medical officer he attended a patient who died 
in the hospital, & by order of the coroner he made 
a post-mortem examination & attended at the 
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inquest to give evidence. In an action by pltf. to 
recover his fees from the coroner :—Held: the 
hospital was a ‘‘ public hospital,” & pltf., though he 
received no remuneration for his services, was 
** medical officer’ within Coroners Act, 1887 (c. 71), 
8. 22, & was not entitled to recover his fees from the 
coroner under that sect.—HORNER v. Lewis (1898), 
67 L. J. Q. B. 624; 78 L. T. 792; 62 J. P. 345; 
14 T. L. R. 854; 42 Sol. Jo. 450, D. O 


Annotations :-—Reld. Qumakkire Union ». Chorlton Union, 
[180318 cre 498. entd. Shaw v. Halifax Corpn. (1915), 


SuB-sEcT. 9.—ADJOURNMENTS. 

186. Grounds for—Refusal of jury to give 
verdict.|—-A coroner gave evidence to the jury, 
super visum corporis, but they would give up no 
verdict, wherefore he adjourned them from time 
to time, & from place to place, but still they would 
not agree upon a verdict. The coroner went to 
the assizes at H., & acquainted the judges with 
it :—Held: the jury were to be fined, if they 
would not give up their verdict.—R. v. TAVERNER 
(1616), 3 Bulst. 171; 81 E. R. 144. 

Annotation :—Mentd. R. v. Rice (1803), 3 East, 581. 

187. ——— Jury persisting in insensate verdict— 
Adjournment to great distances by way of punish- 
ment.J—Where a coach & horses beat down a post 
stuck in the ground, which struck a man so that he 
died, the coroner’s inquest would only find, that 
the post moved to his death. The coroner having 
refused to receive the presentment adjourned the 
inquest to several places, & at last to the agsizes ; 
but nothing could prevail upon the jurors to make 
any other presentment. The coroner moved the 
ct. to know what he should do:— 

Held: (1) the coroner had no remedy, but ought 
to accept such presentment as the jury made. 

(2) The coroner should not have adjourned the 


jurors to places at great distance, by way of punish- 
mortem ordered by coroner—Not allowed at trial.|— | : 4 al Tehete the 
On the trial of an indictment for manslaughter, the | 


ment, but to the assizes was well, where the judge 
will inform them better (Hour, C.J.).—SMITH’s 
CASE (1696), Comb. 386; 90 E. R. 544. 
188. ——— Jury unable to agree—Power to dis- 
charge jury.]—H. v. REINHEATZ, No. 196, post. 
See Coroners Act, 1887 (c. 71), 8. 4 (5). 
189. To draw up inguisition — Whether 
justifiable.|—R. v. Matter & CHILCOTE, No. 880, 
t 


post. 

190. Postponement without formal adjourn- 
ment — Inquest wholly void — Though court 
adjourned to draw up formal Eequieien | a 
coroner’s inquest on a dead body be adjourned, & 
on the day sone the ct. be not formally opened 
& further adjourned, the proceedings drop & the 
ct. is dissolved, & everything else done in the 
matter of the inquest is coram non judice; & this 
is the case, even where the adjournment takes 
peace only for the purpoee of pia Ma 2 a formal 

quisition after the jury have, substance, 
agreed upon their verdict.—R. v. DovVER CORONER 
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Part VII.—INQUESTS. 


(1864), 5 New Rep. 198; 11 L. T. 488; 29 J. P. | 
86; 10 Jur. N. 8. 1150; 13 W. R. 2063 sub nom. 
R. v. Payn, 84 L. J. Q. B. 593 subsequent pro- 
ceedings, sub nom. R. v. DOVER CoRONER (1865), 
5 New Rep. 307. 
Annotation :—Mentd. Re Beverley Election Comrs., Hx p. 

Fitzgerald (1869), 34 J. P. 244. 
_ 191. —— J—An inquest wae ad- 
journed to a given day in order that the inquisition 
& verdict might, in the meantime, be formally 
prepared for signature. Before the day arrived, 
the coroner wrote to the jurors not to attend on 
that day, nor until they received a further notice. 
Pursuant to a further notice, they met & signed 
the inquisition & verdict :—Held: the inquisition 
& verdict were void, having been signed coram non 
judice.—R. v. MarGatre CORONER (1865), 11 L. T. 
707; 10 Cox, 0. C. 64. 

192. When inquest assembled irregularly & 
adjourned—-Mandamus to proceed not granted.]— 
R. v. FERRAND, No. 147, ante. 








Sus-sectr. 10.—VERDICT OF JuRY. 

See Coroners Act, 1887 (c. 71), 8. 4 (3). 

198. Must find person responsible for or cause of 
death.)—It seems that upon the sight of the corpse 
the jury are bound to indict some one for the death 
or state some other cause for it.—ANON. (1505), 
Keil. 68; 72 EH. R. 228. 

194. Refusal of jury to return verdict — Jurors 
liable to fine.|—R. v. TAVERNER, No. 186, ante. 

195. Perverse presentment — Adjournment to 
assizes.|—SMITH’s CASE, No. 187, ante. 

196. Fatlure to agree—Adjournment to assizes.] 
——When a coroner’s jury cannot agree, the coroner 
cannot discharge them, but they must be remitted 
to the judges of the next assizes for the county, & 
if they still cannot agree, the judge of assizes trying 
prisoners will discharge them, but the judge 
ee peuved to deliver the gaol at the next gaol 
delivery, & not sitting as judge of assize has no 
power whatever in the matter.—R. v. REINHEATZ 
(1866), 4 F. & F. 1094, N. P. 

See Coroners Act, 1887 (c. 71), s. 4 (5). 

197. Whether well found by requisite number of 
jurors—Validity presumed.]—In assumpsit against 
exors., the declaration stated that testator made a 
promissory note & thereby promised to pay Y. on 
demand £200, & delivered the note to him, whereby 
testator became liable to pay, but did not pay: & 
at the time of his death was indebted to Y. for the 
amount of the sum secured by the note, & interest. 
It then averred that afterwards & after the death 
of Y., the money specified in the note remaining 
wholly due & unsatisfied, before one of the coroners 
for the county of N., it was found, upon view of 
the body of Y., then & there lying dead, by the 
oaths of honest & lawful men, that Y. feloniously 
did kill & murder himself, as by the inquisition 
before the coroner remaining of record more fully 
appeared, by reason of which inquisition, & by 
force of the felony, Y. forfeited to the King the 
promissory note & the money due thereon. On 
motion, to enter a nonsuit :—Held: assuming it 
to be necessary in order to vest the chattels of a 
Selo de se in the Crown that the coroner’s inquest 
should be found by twelve men, it must be taken 
after verdict that the inquest was so found.— 
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LAMBERT v. TayLor (1825), 4 B. & ©. 188; 6 
Dow. & Ry. K. B. 188 ; 8 de J. O. 8. K, B. 160 ; 


107 KE. R. 1010. 

Annotations :—~Mentd, Doe d. Watt ». Morris (1835), 1 Hodg. 
215; Plummer v. Lee (1837), 5 Dowl. 755; Gw © v. 
Burnell (1840), 7 Cl. & Fin. 572; R. v. Toole (1867), 16 


198. Verdict arrived at after threat of com- 
mittal by coroner—Set aside.j——R. v. MALLET & 
OHILCOTE, No. 330, post. 

199. Irrelevant reflections on persons added to 
verdict—Certiorari to quash verdict refused— 
Whether jurors Hable for libel.|—Re GrirrIn 
(1844),3 L. T. 0.8. 102; 8 J. P. Jo. 310. 

200. —— Coroner exceeding duties in 
recording additions.|—-L'z p. BERNCASTLE (1848), 12 
J.P. Jo. 405. 

Form & requisites.}—See Part VII., Sect. 5, 
sub-sect. 1, C. 

Inquisition quashed when verdict defective.|— 





| See Part VII., Sect. 5, sub-sect. 5, A. (b) iii. 


Evidence insufficient to support findings— 
Whether inquisition quashed.|—See Part VII., 


_ Bect. 5, sub-sect. 5 A. (6) viii. 


pound, rowaibea Br atmisistared | {6 
vy, who deserved severe censure for ; 


to quash the verdict —Held: (1 
the fnputation which it contained did 


Secr. 5.—THE INQUISITION. 
Sup-sEctT. 1.—FormM AND REQUISITES. 
A. In General. 


201. When inquisition must be drawn up— 
Immediately after verdict.)—R. v. Matrer & 
CHILCOTE, No. 330, post. 

202. Whether necessary to be on parchment— 
Inquisition on charge of murder.]—-A coroner's in- 
qufisition on a charge of murder was written on 
paper :—Held: the inquisition must be quashed 
as it should have been written on parchment.— 
te BEAVERS (femp. 1756-1788), 1 Rast, P. C. 

203. Verdict of felo de se.]—~Where a 
coroner’s inquisition which recorded a verdict of 
felo de se was written on paper :—Held: a verdict 
of felo de se was equivalent to a verdict of murder, 
& the inquisition ought therefore to have been 
written on parchment, & it would be quashed on 
that ground.—R. v. WHALLEY (1849), 7 Dow. & L. 
317; 19L. J. Q. B. 14. 

204. Inquisition on paper instead of parch- 
ment—Admissibility in evidence.|—A  coroner’s 
inquisition on paper instead of parchment but 
not having been quashed, is admissible in evidence, 
not as an inquisition proving the statements 
therein contained, but to show that an inquiry 
into the subject-matter of it did in fact take 

lace.—R. v. GrecorY (1846), 8 Q. B. 508; 2. 
Naw Sess. Cas. 229; 15 L. J.M. 0.38; 6L. T. 0.8. 
867; 10 J. P. 262; 10 Jur. 387; 115 BE. R. 966 ; 
subsequent proceedings (1847), 16 L. J. Q. B. 281; 
sub nom. Grecory v. R. (1848), 15 Q. B. 957, 974, 


Ex. Ch. 

Annotation :—Consd. Bird v. Keep, {1918] 2 K. B. 692. 
See, now, Coroners Act, 1887 (c. 71), 8. 18 (2) 

(as amended by Indictments Act, 1915 (c. 90),58. 9), 

& sched. 2; Stat. R. & O., 1916, Nos. 874, 875 

({1916] W.N. Pt. II., p. 296). 


B. The Caption. 


205. Place where inquest held—Must be stated.] 
—A coroner’s inquisition must state the place, the 
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Sect. 5.—The inquisition: Sub-sect. 1, B. & C.) 


jurors names, & that they were sworn.—PINNER’S 
OASE (1684), Cro. Eliz. 31; 78 E. R. 296. 

206. Place where death happened or body 
found—Must be stated.|—A coroner’s inquest 
found that the death was occasioned by a coach 
& horses the property of A. & B. & Co. It omitted 
to state the place where the death happened, or 
where the body was found; the names of the 
jurors were not inserted in the body of the in- 
quisition, & it was subscribed by them with the 
initials only of their christian names :—Held: 
(1) the finding could not be altered upon affidavits 
that the property was in A. & B. alone. (2) The 
omissions were defects in substance & could not 
be amended, & the inquisition was quashed.—R. v. 
Evert (1827), 6 B. & C. 247; 9 Dow. & Ry. K. B. 
237; 4 Dow. & Ry. M.C. 313; 5L.J.0.S.M. 0. 
182; 108 E. R. 444. 

207. Jurisdiction of coroner—Must be shown.]— 
A. was indicted of murder. Exceptions were taken 
that the inquisition was taken before the coroner 
of Lord B. but did not show that he was coroner 
of the county, or of what liberty ; that it was not 
shown how Lord B. could make a coroner, by 
patent or prescription ; & that it was quod percussit 
cum. gladio, & did not say felonice :—Held: the 
indictment would be discharged.—DEARING’S CASE 
(1590), Cro. Eliz. 1938; 78 E. R. 449. 


208. —— Liberty of honour.}—An inquest 
taken by a coroner for a liberty of an honour must 
show on the face of it that it was taken within 
such honour.—R. v. PoMFRET CoRONER (1844), 3 
L. T. 0. 8. 208; 8 J. P. 676; 8 Jur. 910. 

Local jurisdiction of coroners.|—See Part VII., 
Sect. 3, ante. 


209. Date—Year of King necessary.|—R. v. 
HETHERSAL, No. 288, post. 

See, now, Coroners Act, 1887 (c. 71), s. 18 (2), 
Sched. 2. 


210. Must be in words or Roman numerals. ] 
Where the year of our Lord in the caption was in 
common figures :—Held: it ought to have been 
in words at length or at least in Roman numerals.— 
R. v. Poiiies (1720), 1 Stra. 261; 93 BE. R. 510. 

211. ——— Statement that inquest held on par- 
ticular day & adjournment on successive days— 
Inquisition purporting to be signed & sealed on first 
day—Sufficient.}—(1) An inquisition, to which is 

xed a printed stamp opposite the signatures of 
the coroner & jurymen respectively, & concluding 
with the usual averment that it was given under 
their hands & seals, is sufficient. 

(2) An inquisition was stated to have been held 
on a certain day, & by adjournment, on several 
successive days; but it purported to have been 
signed & sealed on the day first aforesaid :—Held : 
sufficient. 

(3) The principal was described in the inquisition 
as ‘‘T. W., otherwise J. W.,”’ omitting the word 
‘* called.”?’ Qu.: whether the inquisition was bad 
for uncertainty.—R. v. Sxnats & Brmgs (1846), 
71L. T. O. 8, 433. 








to an inquisition stated that the | clent.—R. % WINRGARNER (1889), 17 


inquest was held at H., etc., on Jan. 11, 
in'51 Vict. & that the inquisition was Oude 208 
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212. Name of deceased—-Unknown at date of 
inquest—Subsequently ascertained.|——A coroner's 
inquisition found that the prisoner killed a man 
ankoat Eventually, & before the trial of the 
prisoner at the assizo the name of the deceased 
was ascertained. The grand jury having ignored 
the bill, the prisoner was arraigned on the in- 
quisition :—Held: the date must refer to the 
present time, & not to that of the inquisition, & 
the name of the deceased being known, the 
inquisition was bad.—R. v. GoppaRD (1846), 
10 J. P. 553. 

213. Alternative description of offender—‘‘ T. W. 
otherwise J. W.’’—Omission of word ‘‘ called ’’— 
Whether void for uncertainty.).—R. v. SkEats & 
Bines, No. 211, ante. 

214, Jurors—Names must be stated.]—-PINNER’S 
Cask, No. 205, ante. 








215. Initials insufficient.]—R. v. 
Evetr, No. 206, ante. ; 
216. J~—If the names of the jurors 








be not set out in the caption of a coroner's in- 
quisition, & the inquisition be not signed by the 
jurors, with their names at length, the inquisition 
is bad. If some of the jurors sign with their 
marks, such marks ought to be verified by an 
attestation.—R. v. BOWEN (1820), 3 C. & P. 602. 

Annotations :—Consd. R._v. Stockdale & Darlington Ry. 

(1840), 8 Dowl. 516. Refd. R. v. Brownlow (1839), 11 

Ad, & El. 119. 

217. Juries with similar christian & 
surnames—Need not be distinguished by abode or 
addition.}—R. v. Nicnoxias, No. 262, post. 

218. —— Swearing of——Must be stated.]— 
PINNER’S CASE, No. 205, ante. 

219. Affirmation by.]——If a coroner’s in- 
quisition states it to have been taken on the oath 
of eleven men & the affirmation of one, it should 
state that man to be either a Quaker or a Moravian. 
—R. v. POLFIELD (1831), 2 Dowl. 469. 

See, now, Oaths Act, 1888 (c. 46). 

220. Description of—No necessity to state 
that jurors were of nelghbouring townships.|— 
R. v. CrossE (1664), 1 Sid. 204; 82 E. R. 1058. 
Attestation by.|—Sce Part VII., Sect. 5, 
sub-sect. 1, D. 

















C. The Verdict. 

See Coroners Act, 1887 (c. 71), 8. 4 (3). 

221. Whether void for uncertainty or insuffi- 
clency—Finding of murder—Felonious act not 
stated.}—DraAriNna’s Case, No. 207, ante. 

222. ——— Finding of manslaughter—Felonious 
pa not stated.|—R. v. DALZELL (1888), 4 T. L. R. 


223. ———~ Finding of felo de se—Without word 
** murder .’’"]—R. v. CLERK, No. 163, ante. 

224. ——— Principals in second degree charged 
with manslaughter—‘‘ Feloniously ’’ present, there 
& then aiding, etc.]—k v. Nicnwo.as, No. 262, 
post, 

225. ———- Finding that death occasioned by 
neglect of duty—-Duty of particular person not 
stated.]—ANON. (1648), Aleyn, 51; 82 E. R. 911. 

22 — Upon a motion to 
quash an information taken by the coroner of §., 


(1) the omission of the word “ murder *’ 
was a fatal & subatantial defect; (2 
the statement that the act was 








*an inquisition indented, taken for . 
H.M. in view of the body of an infant | PART VII. SECT. 5, SUB-SECT. 1.—O. sistent with acharge 9 Tmanslaughver. 
child of A. then & there lying,” & {. Whether void for uncertainty | —R. v. BREDEN (1858), 16 U. O. R. 
upon the oath of named jurors good & | or insufficiency—Find of murder or | 487.—OAN. 

lawful men of the country, who ughter uncertain.}—An inquisi- 

being then & there duly sworn & | tion intended to eo the crime of g- ——— No criminal offence dis- 
charged to inquire for H.M., when, murder by A. omi the word | closed with certainty }—A  coroner’s 
where, how & by what means the murder” & stated that he did the | inquisttion found that G. did feloniously 
child came to her pice did upon | act which resulted in death “wilfully | & maliciously kill M., in self-defence 
their oaths say, eto.:—Held: suff: | & of malice aforethought ’:—Held: | without malice or intent to kill:— 


Part VITI.—Inqouzsts. 


upon view of a body drowned in the river P. it 
ep pcared the directors of the B. & E. Ry. had 
built a bridge across the river P., & against these 
& boat containi two persons was driven, 
upset, & the two individuals were drowned. The 
coroner’s jury returned a verdict of manslaughter 
against the entire body of the railway directors. 
The inquisition set out that it was the duty of 
the directors to remove certain posts & obstruc- 
tions in the river, but that, instead of so doing, 
they suffered them to continue. The inquisition 
showed in fact the accident was caused by the 
wind & tide, which rendered the boat unmanage- 
able, whereby it was driven against the obstruction 
& upset :—Held: the rule must be made absolute. 
—R. v. RickEerts (1843), 2 L. T. O. S. 128. 

227. -|—A coroner’s inquisition 
alleged that defts. were trustees of a road under 
an Act of Parliament, & it was their duty to con- 
tract for the reparation of that road: that they 
feloniously did neglect & omit to do so, whereby 
the road became very ruinous, & a cart, which 
deceased was driving along the road, went into a 
hole, & deceased, being thrown out, sustained 
injuries of which he died :—Held: bad, for not 
showing any such neglect of duty as could render 
the trustees guilty of manslaughter. 

How can it be said that the omission to raise a 
rate, or to contract for the reparation of the road, 
directly causes the death? If so, the surveyors 
or the inhabitants of the parish would be equally 
guilty of manslaughter; for the law casts upon 
them the duty of keeping the roads in repair. 
To uphold this inquisition would be to extend the 
criminal law in a most alarming manner, for which 
there is no principle or precedent (CAMPBELL, 
C.J.).—R. v. Pocock (1851), 17 Q. B. 34; 

lL. L: O. Ss. 91; 15 J Pp; Jo. 307 ; 5 Cox, C. Cc. 


172; 117 EB. R. 1194. 
étnnotation :—Refd. R. v. McIntosh (1858), 32 L. T. O. S. 146. 
-J]—A coroner’s inquisition 











228. 
stated that the cause of death of the deceased was 
injury resulting from a fal] into a quarry, & by 
the neglect of three named persons to fence the 
quarry the deceased fell therein, therefore the 
three persons did feloniously kill him :—Held: as 
the inquisition qualified the finding of manslaughter 
by a statement of the ground of the finding, & that 
statement showed no legal ground for it, the in- 
quisition was bad on the face of it, & might be 
quashed.—_-_ R. v. OxrForp Crrcuir (CLERK OF 
ASsIZE), [1897] 1 Q. B. 370; 66 L. J. Q. B. 271; 
76 L. T. 260; 61 J. P. 197; 18 Cox, C. C. 518; 
sub nom. R. v. OXFORD Circuit (CLERK oF ASSIZE), 
Ez p. DANIELL v. SAISE, R. v. SAME, Fx p. TREE, 
45 W R. 548; 138 T. L. R. 161; 41 Sol. Jo. 211. 

229. —— Death of new-born infant by 
exposure & neglect—Duration of neglect not stated.] 
-—-A coroner’s inquisition charged the prisoner 
with concealing her child, & deserting it :—Held: 
the inquisition was bad, for not alleging for how 
long a time she deserted it.—R. v. PINHORN (1844), 
2L. T. O. 8.619: 8 J. P. 699; 1 Cox, O. C. 70. 

230. ——- -——— Non-observance of statutory 
regulations—Without felonious intent.|—R. v. 
DALZELL (1888), 4 T. L. R. 725. 


Held: no criminal offence on G.’s 
a was disclosed with ar ar nat Pe 
‘< A a (1876), 89 1. O. R. 259. 
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231. Presumption as to cause of death— 
**Certe credimus.’"|—On motion to quash an 
inquisition taken before a coroner, where the jury 
found that a post in the highway was unica causa 
movens ad mortem, because it was nos cerle 
credimus esse causam mortis :—Held: whereas it 
ought to be certain therefore it would be quashed. 
—ANON,. (1696), 12 Mod. Rep. 112; 88 HB. R. 1201. 

232. ——— Persons charged with the death—Not 
clearly designated—-Two persons implicated.]—An 
inquisition stated that J., with a stick or stave, 
assaulted L., & B., with a stick, assaulted A., 
thereby giving him bruises, of which he died :— 
Held: the inquisition was bad; for it was not 
clear whether the death was caused by the blows 
given by one of the prisoners or by the other.— 
R. v. Jones & Brick (1843), 1 Car. & Kir. 243 ; 
2L. T. O. 8. 230; 1 Cox, C. C. 11. 

Annotation :-—Mentd. R. v. Parker (1870), 21 L. T. 724. 

233. Nor connected with the 
death.]—A coroner’s jury had found that the death 
of A. was occasioned by means of a locomotive 
engine of B. being driven against him & that the 
same did feloniously cast to the ground the said 
A. :—Held: (1) not a sufficient description of the 
cause of the death of A. (2) Some of the jurors 
being marksmen, & their marks not being attested, 
the inquisition was bad on that ground also.— 
R. v. STOCKDALE & DARIINGTON Ry. Co. (1840), 
8 Dowl. 516. 

234. ——- ——— -——— Corporate description as 
‘* directors.’"|—R. v. GREAT WESTERN Ry. Co. 
(DirEcToRsS), No. 298, post. 

285. Date of offence—Clerical error — Word 
** of ’? omitted.|—(1) It is no objection to the laying 
of the time in a coroner’s inquisition, that the 
offence is stated to have been committed on the 
‘26th day June,” omitting the word ‘‘ of.” 

(2) Where one of the names signed to the in- 
quisition differed from the name of any of the 
jurors stated in the caption :—Held: that was 
fatal.—R. v. Huaa@ins (1828), 3 C. & P. 414. 

236. Impossible date.]|—A coroner’s 
inquisition for manslaughter stated the inquest 
to have been held on Jan. 5, in the 7th Will. 4, 
in the year 1837, & stated that J. M., on Dec. 28, 
in the year aforesaid, committed an assault :— 
Held: bad, as the offence was charged to have 
been committed on an impossible day.—R. v. 
MITCHELL (1837), 7 C. & P. 800. 

Sec, now, Coroners Act, 1887 (c. 71), s. 20. 

237. Omission to state not vital—In finding 
of murder or manslaughter—Coroner’s Act, 1843 
(c. 83), 8. 2.]—(1) Offences against the Person Act, 
1861 (c. 100), s. 6, applies to a coroner’s in- 
quisition. 

(2) It is not necessary that the jurors on 4 
coroner’s inquisition should be sworn super visum 
corporis. 

(3) Nor that the jurors should be sworn at the 
same time. ; 

(4) Nor that the jurors should all view the body 
at the same time. oe : 

(5) It is no ground for a certiorari to bring up & 
coroner’s inquisition that evidence not upon oath 
was received. 























(1857), 15 U. C. R. 244.—-CAN. 
Indirectly to accuse certain 
pares of manslaughter.}—A jury added 
t they were of opinion that there 
was culpable neglect on the pore of 
named persons which resul in 

that the boy’s deceased 8 death :—Held > an indirect 





ody of a boy 
y er 


the fin of the jury did not definitel: dad not done justice to attempt to accuse such persons of 
state the cause of death of the person accord to his ment with the manslaughter & the ing tion was 
on whom the inguisition was held.— boy’s father :—Held: the latter part uashed.— Re GATLVIN’S INQUISITION 

NQUISITION (1889), of the verdict was relevant & witbin 1889), Crime (Ireland) Act Cases, 318. 


Re GA.Lvin’s UIs 
Crime (Ireland) Act Cases 318.—-IR. 


the province of the jury._-Re MILLER 
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Sect. 5.—The inquisition: Sub-sect. 1, C. & D.; 


(6). Nor that the direction of the coroner to the 


jury was improper. ; 
(7) Nor that there was no evidence to warrant 
the finding of the jury. : 

A coroncr’s inquisition found B. guilty of man- 
slaughter, but omitted to state the time at which 
the offence was committed :—Held: the objection 
was cured by Coroners Act, 1843 (c. 83), 3. 2.— 
R. v. INGHAM (1864), 5 B. & S. 257; 4 New Rep. 
141; 88 L. J. Q. B. 183; 10 L. T. 456; 285.7. 
580; 10 Jur. N. 8. 968; 12 W. R. 793; 9 Cox, O. C. 
eaten oa as ot Consd. Bird ». Keep, [1918) 2 K. B 
at Refd ae) rE p. ariidgo, [1914] 1 


692 Rv. L. G. B , Z; li 
Aa to (6) & (7) Consd. Bird eep, [1918] 


K. B. 160. v. 

2K. B. 692 

See, now, Coroners Act, 1887 (c. 71), s. 20. 

238. Manner & cause of death—Whether verdict 
void for error in description of.}—R. v. PARKER, 
No. 160, ante. 

239, ——.]—R. v. SALOWAY, No. 166, ante. 

240. Whether omission to state vital— 
Finding of felo de se.|—R. v. CLERK, No. 163, ante. 

241. —— In finding of murder or man- 
slaughter—Offences against the Person Act, 1861 
(c. 100), s. 6.])—R. v. INGHAM, No. 237, ante. 

242. Time of death or cause of death—Must be 
stated.]—R. v. BRown1iow, No. 323, post. 

243. Rider to verdict—Not part of inquisition— 
Inadmissible in evidence.]|—-A rider to the verdict 
of a coroner’s jury is not part of the inquisition & 
cannot be given in evidence.—R. v. HARDING (1908), 
25 T. L. R. 189; 1 Cr. App. Rep. 219, C. C. A. 


D. Attestation, 


244. General rule—Inquisition must be signed— 

bie oe & jury.J—R. v. DovER Coroner, No. 
45, poat. 

245. —— Aft court duly constituted — Not 
at meeting after informal adjournment.}—(1) Where 
a@ coroner, proceeding by inquisition, adjourns the 
ct., to a day named, & neglects to hold the ct. on 
that day, the proceedings cannot afterwards be 
resumed. 

(2) The signature of the coroner & the jury 
must be attached to the inquisition at a ct. duly 
constituted.— R. v. DOVER CORONER (1864), 5 New 
Rep. 198; 11 L. T. 488; 29J.P.86; 10 Jur. N.S. 
1150; 13 W. R. 206; sub nom. R. v. Payn, 34 
L. J. Q. B. 59; subsequent proceedings, sub nom. 
R. v. DovER CORONER (1865), 5 New Rep. 307. 
Annotation :—Mentd. Re Beverley Election Comrs., Ez p. 
Fitzgerald (1869), 34 J. P. 244. 

246, —— ——- ——- ———_.] —— R. v. MARGATE 
CornoneER, No. 191, ante. 

247. By jurors—Necessity for all Jurors to sign.) 
—R. v. NorFo.tkK JJ., No. 87, ante. 

248. ——— Unable to write—- Presumption that 
mark made in presence of other jurors.|—A juror 
who has put his mark to a coroner’s inquisition 
must be taken primé facie to have done so in the 
presence of the other jurors.— ’s CASE 
(1834), 2 Lew. C. ©. 1265. 

249. Mark must be attested.] — R. 
v. BowEn, No. 216, ante. 

250. ——.]— Re APPLETON, No. 
art 
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252, ——— Whether effectively signed—Variance 

between signature & names in caption.]—R. v. 
Huaains, No. 235, anie. 
——.}] — Objection was raised 
to a prisoner bei ut on his trial for murder on 
the coroner’s in tion after the grand jury had 
thrown out the bill for murder, & another objection 
to two differences in the names of the jurors as 
recorded in the body of the inquisition & in their 
signatures. In the body of the inquisition 
occurred the name J. T. B., but the only signature 
which corresponded with that was J. B. There 
was a further objection as to the signature of the 
deputy coroner. In the body of the inquisition 
it said before ‘‘S., deputy to O., one of the 
coroners ’ :—-Held: (1) the coroner’s inquisition 
could only be disposed of by a verdict of the jury, 
or by no evidence being offered, in which event 
the verdict of the jury was also taken. (2) There 
was no reason to doubt that J. B. who signed the 
inquisition was the J. T. B. appearing in the body 
of the inquisition. (3) It sufficiently sppented in 
the inquisition that the person holding the inquest 
was the deputy-coroner.—R. v. COLEMAN (1911), 
75 J. P. Jo. 448. 

254. —— Abbreviations of christian names 
—Full names not set out in caption.J—-R. v. EvETT, 
No. 206, ante. 











Bowen, No. 


Ex p. VICTORIA 
STEAMSHIP PROPRIETORS (1838), 2 J. P. 726. 

257. —— ——- Full names appearing in 
caption.J—It is no objection to a coroner’s in- 
quisition, that one of the jurors did not sign his 
christian name at length, if the names be set out 
at length in the body of the inquisition.—R. v. 
BENNETT (1833), 6 C. & P. 179. 

258, —— ——- ——- ——..J—-R.. v. BrowntLow, 
No. 323, post. 

259. By deputy coroner — Whether effectively 
signed—-*‘ A., deputy steward & coroner.’’|——A 
coroner’s inquisition may be quashed in part for 
uncertainty, & stand good for the residue. 

Where an inquisition was signed “ A., deputy 
steward & coroner” :—Held: the ct. would 
refuse to quash it in foto, as necessarily void for 
want of authority. 

Semble: there may be a valid custom for a 
coroner to be tea a deputy; or that such signature 
may be read as ‘‘ A., coroner & deputy steward.’’ 
—Re Brunswick THEATRE, Ex p. CARRUTHERS 
cae & Ry. K. B. 397; 1 Man. & Ry. 


ee ee eee oe 
e e 





Annotations :—Refd. R. v. Grand Junction Ry. (1839), 11 
Ad. & El. 128, n. Mentd. R. v. Polwart (1841), 1Q. B. 818. 
260. —— ‘*R., coroner, by E., his 

deputy.’’"]—R. v. PERKIN, No. 108, ante. 

261. ‘* Before 8., deputy to O., one 
of me coroners, etc.’’]—R. v. COLEMAN, No. 258, 
ante, 

262. Final averment—*‘‘ & so the jurors do say °’ 
—Need not state date or place.J——(1) If several 
jurors on a coroner’s inquest have the same 
christian & surname, it is not necessary, in the 
caption of the inquisition, to distinguish them by 
abode or addition. 

(2) An inquisition for manslaughter, which 








EE 


.——— —— ——]—R. v. SrockpaLteE & charges that the principals in the second degree 
DARLINGTON Ry. Co., No. 283, ante. were feloniously present, then & there abetting, 
PART VII. SECT. 5, SUB-SECT.1.—D. of ihe gy wee aie eee ae The Ohristian & surnames of all the 

ures of o seven other urors need not be appended to the 
2471. By furora—N for alt jurom, with the 
ee to a ar fnquintion einnt gt — . tal obs at a Held: aoa YR. v. opie (i8Y é. 
jurors. After the signature & seal  juro did not concur in the finding. tee eres 


Part VII.— Inqussts, 


aiding, & assisting, is bad, as the word ‘“ feloni- 
ously ”’ only extends to the word ‘‘ present.”’ > 

(3) The concluding averment ‘“ & so the jurors 
do say ’’ does not require either time or place to 
be stated in it.—R. v. Nicnoias (1836), 7 C. & P. 


538. 
(2) Bold. R. v. Phelps, Southan & Smith 


Annotation :—Aa to 

(1841), Car. & M. 

2638. ——- Under hands & seals — Whether 

rinted stamp sufficient.J—R. v. Skzats & BILEs, 

o. 211, ante. 

264. Date of — Inquisition held on particular 
date & by adjournment on successive days—Pur- 
porting to be signed & sealed on first day—Suffi- 
clent.|—R. v. Skpats & Biss, No. 211, ante. 

See, generally, Coroners Act, 1887 (c. 71), 
as. 18 (1), 20. 


SuB-sEctT. 2.—CusToDY AND FILIna. 

NotTe.—Formerly all inguisitions of felo de se 
were returned into the Crown Office where they were 
filed subject to an application to the King’s Bench 
by any person aggrieved by an inquisition to prevent 
at being filed. 

See, now, Coroners Act, 1887 (c. 71), s. 5 (3), & 
Prosecution of Offences Act, 1879 (c. 22), s. 5. 

265. Filing refused.J|—Barcirres Cask, No. 9, 


ante. 

266. Filing stayed.) — (1) In an_ indictment 
against a coroner for practice to find a felo de se 
non compos & issue joined upon the fact, & the 
a arenas being brought into the King’s Bench : 
—Held: the ct. would stay the filing thereof till 
the issue upon the indictment was tried. 

(2) There cannot be a melius inquirendum where 
the inquisition was virtute officit (per Curn.).—R. v. 
ec iaaoel (1701), 12 Mod. Rep. 496; 88 KH. R. 


267. a v. Bonn, No. 158, ante. 
268. ———-.|——R. v. WAKEFIELD, No. 96, ante. 


SUB-SECT. 3.—TRAVERSE OF INQUISITION. 

269. General rule — Traversable.| — R. 
PARKER, No. 160, ante. 

270. ———~.] — GARNETT v. FERRAND, No. 
1, ante. 

Sce Nos. 807, 349, post. 

271. Exception to general rule—No traverse to 
make finding felo de se—Where not so found.|— 
Upon & motion to set aside an inquisition taken 
before the coroner, super visum corporis, certified 
into the ct. of K. B., that J. S. killed himself, & 
was non compos mentis:—Held: an inquisition 
before the coroner, taken super visum oris, 
which finds that the person was felo de se & non 
compos mentis, may be traversed; but the fugam 
fecit in an inquisition before the coroner cannot 
be traversed. 

No traverse can be taken to make a man felo de 
se (HALE, O. J.).—ANON. (1676), 1 Vent. 289, 278; 
86 HE. R. 160, 186. ; 

272. Finding of non compos mentis — Travers- 
able.|—ANon., No. 271, ante. 

273, Finding of felo de se—Not traversable.|~ 
BARCLEES Case#, No. 9, ante. 

274. —— Traversable.|—ANoN., No. 271, ante. 

275. ere an inquisition was 
found of a felo de se:—Heid: it was traversable 
& was removed into ct. by cerliorart.—InEtTon’'s 
CASE (1676), 1 Freem. K. B. 443; 89 E. R. 381. 

. R. v. ALDENHAM (ALDER- 
MAN OF ROWELL), No. 161, ante. 
o—— ——-)]—-No meliue inquirendum will 


v. 

















—~ 
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be granted after an inquisition by the coroner that 
one was felo de se, for the inquisition is traversable, 
& should be removed into the King’s Bench by 
certiorari to bring the matter & truth of the 
a uisition in judgment.—RiIPLEy’s CasE (1682), 


Jo. 198; 84 E. R. 1215; sub nom. Rf. v. Rietey, 
2 Show. 199; Skin. 45. 
mpl (1754), 2 Ves. Sen. 


Annotations :—Consd. Ex p. D 

538. Refd. Hz p. Roberta (1743), 3 Atk. 5. 

278. —— -]—R. v. CLERE, No. 163, ante. 

279. Finding of homicide— Traversable.} — If 
the coroner’s inquest finds a man guilty of homicide, 
& that he fled for it; though he may traverse the 
crime, & be acquitted of the felony, yet he cannot 
traverse the flight. The reason given in some of 
the books why this inquest on flight is not travers- 
able is because of the notoriety of the coroner’s 
pn ere super visum corporis, at which the in- 
habitants of all the neighbouring vills are bound 
to attend (BLACKSTONE, J.).—Scorr v. SHEARMAN 
(1775), 2 Wm. Bl. 977; 96 B. R. 575. - 

n v. Pleasance (1778), 2 


A :—Mentd. Henshaw 
Wm. BL 1174; Wood »v eesal ae Wm. Bl. 1254; 


dv. 

De Mora v. Concha i885) 20 Ch. D. 268. 

280. How inquisition traversed — Reference to 
assize or justices.|—R. v. PARKER, No. 160, ante. 

‘ : R. v. ALDENHAM (ALDER- 

MAN OF RowEzt), No. 161, ante. 

282, ——- ——-.]—R.. v. CLERK, No 163, ante. 

288. ———- Removed into court—By certiorari.] 
—IRETON’s Oasp, No. 275, ante. 

284. —— —— ——.]—Rupiry’s Case, No. 
277, ante. 





SUB-SECT. 4.—AMENDMENT. 

See Coroners Act, 1887 (c. 71), 8. 20. 

285. Jurisdiction to amend— Under Coroners 
Act, 1887 (c. 71), s. 20—Limited to court having 
cognizance of case—Jurisdiction of High Court to 
eer not affected.)—R. v. GREAT WESTERN Ry. 
10. (DrrEcTORS), No. 298, post. 

286. In what respects inquisition may be 
amended—lIn all respects except verdict.|—R. v. 
HARRISON (1664), 1 Sid. 225; 82 E. R. 1072. 
ry erties :—Refd. R. v. Atkinson (1784), 1 Wms. Saund. 

287. Only in matters of form.]-—On 
@ motion for a coroner to come into ct. to amend 
an inquisition:—Held: all matters of form in a 
coroner’s inquisition could be amended in the office 
by the coroner but not matters of substance.—R. 
v. GLOVER (1665), 1 Sid. 259; 82 EH, R. 1092. 
Anvuxation s—Refd. R. v. Atkinson (1784), 1 Wms. Saund. 

», 2. 


288. .|—Defect of form in coroner’s 
inquisition is amendable. The ct. will grant a 
melius inquirendum for misbehaviour in the jury 
orcoroner. Year of the King must be in coroner’s 
inquisition.—R. v. HETHERSAL (1685), 3 Mod. Rep. 
80; 87 E. R. 52. 

An 7 Rela. Re Six-Mile Bridge Inquisition (1852), 











Reeve 


notation : 
6 Cox, C. C. 122. 
239. ——- ——.]—R. v. SaLoway, No. 166, ante. 
290. ——- ——.]—A coroner’s inquisition can 
only be amended in matter of form.—R. v. SHEP- 
HERD (1710), 11 Mod. Rep. 271; 88 E. R. 1034. 
201. ——— Not in matters of substance—Omis- 
sion of juror’s spe ee where body found.]} 
—R. v. Evert, No. 206, ante. 
4 Verdict unintelligible.] — (1) A 
coroner’s inquisition stated, that a certain 
locomotive engine, etc. with a certain tender 
attached thereto, etc. & lee ae Bisse 
. & which carriages, respectively, 
& thi attached & fastened together to the tender, 
& were then & there propelled by the locomotive 
engine, & which engine & tender & carriages, were 
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Sect. 5.—The inquisition: Sub-sects. 4 & 6, A.(a) & 
(dD) 4., d4., dit, tv., vw, vi. & vit] 

then & there moving & travelling along the railway, 
towards the town of N.”’ It then proceeded to 
state in a fresh sentence, that whilst the engine, 
tender, & carriages, were so moving along the 
railway, another locomotive engine, tender, & 
carriages, were travelling in an opposite direction 
acne the same line, that a collision took place 

hich caused the death, & that all the engines, 
tenders, & carriages were deodand :—Held: the 
inquisition would be quashed on the ground that 
the paragraph was insensible as it stood, & there 
were no words the rejection of which would clearly 
make it intelligible. 
_ (2) It is an example of a case in which there are 
introduced mere words without anything at all 
being said by them. It is clearly not a matter 
for amendment, & we are obliged to say the 
inquisition should be quashed (LORD DENMAN, 
C.J.).—-R. v. MIDLAND Ry. Co. (1846), 8 Q. B. 
587; 6L. T. O.S. 479; 10J. P. 200; 2 Cox, C. C. 
1; 115 EH. R. 997. 

293. ——- -~——- Imsufficient designation of 
persons charged—-Inquisition prima facie defective.] 


—R. v. GREAT WESTERN Ry. Co. (DIRECTORS), 
No. 298, post. 
294. Misdescription of parties.} — Where 





a record of an inquisition was produced by the 
officer of the Crown Office, by which it appeared 
that the death was occasioned by a fall from a 
cart, which was originally found to be the property 
of W. & Co., of S., in the county of E., calico 
printers, it was ordered, on hearing the clerks 
in ct. on both sides, that this should be altered to 
S. W., & C. B., of the P., London, linen drapers. 
A venire then issued to bring in defts. to answer 
for the deodand, & the proceedings were after- 
wards stayed upon payment of the deodand & 
costs.—R. v. WiiwiaAMs & BELLAMY (1772), 6 
B. & C. 250, n.; 108 E. R. 445. 
Annotation :-—Reld. BR. v. Evett (1827), 6 B. & C. 247. 

295. ——.]—R. v. Evett, No. 206, ante. 

296. How amendment effected— Coroner sum- 
moned into court.|—R. v. GLovER, No. 287, ante. 

297. ——— By order of court.|—R. v. WILLIAMS 
& Bexctamy, No. 294, ante. 

See, also, No. 206, ante. 

See, generally, Coroners Act, 
ss. 20, 35 





1887 (c. 71), 


SUB-sSEcT. 5.—-QUASHING AND NEW INQUEST. 
A. Quashing. 
(a) In General. 

See Coroners Act, 1887 (c. 71), ss. 6, 20, 35. 

298. Jurisdiction of High Court to quash—Not 
affected by Coroners Act, 1887 (c. 71), s. 20.)— 
On a rule for a certiorari to bring up & quash an 
inquisition charging that the directors of the 
Great Western Ry. Co. did feloniously kill & slay 
G., without further designating the directors by 
name or otherwise or the offence charged :— 


PART VII. SECT. 5, SUB-SECT, 4. 


204i. In what respects inquisition 
, be amended—Miadescriplion ) 
parties.}—A Sorene noun found 
ting of & ma 

belonging top. as é shed 
person’s death. The ct. refused to 
allow the inquisition to be amended 
by substitu for the words “ & 
ee ne ae of he een ah 
& Al. 104.—IR, : 2 


PART VII. SECT. 5, SUB-SECT. 5.— 
A. (a). 


301 i. When inquest a nullity—Cer- 

tiorari refused.}—Re fe) 
BPR. Be GAN” COOPER (1870), 
PART VIL. SECT. 5, SUB-SECT 5.— R. v. 
8021. General rule.J—A 
Pi a coroner’s 


juty's ding can 

the inquisition: fe’ Gases (Leen, °f 
— ASEY ; 

Lc. L. R. 22.—IR, ne 


CoRONERS. 


Held: the Q. B. Div. had no power to amend the 
inquisition by sufficiently designating the directors 
by name because the power to amend was limited 
by s. 20 of the above Act to the ct. before whom 
the persons charged should be brought for trial, 
but the jurisdiction of the Q. B. Div. to quash the 
inguisition for the irregularity on the face of it 
was left untouched by that sect.—R. v. GREAT 
WESTERN Ry. Co. (DrrEcrorRs) (1888), 20 Q. B. D. 
410; 58 L. T. 765; 52 3. P. 772; 36 W. R. 5063 
16 Cox, C. 0. 410; sub nom. R. v. GREAT WESTERN 


Ry. Oo. (Directors), Re GkorGs, 57 L. J. M. C. $1. 
Annotation :-—Consd. R. v. Oxford Circuit (Clerk of Assize), 
11887) 1 Q. B. 370. 


299. Not on finding of fact.}——The ct. ought 
not to quash the inquisition of a coroner’s jury 
on their finding as to a matter of fact.—R. v. 
GREW (1755), Say. 249; 96 E. BR. 869. 

300. In part for uncertainty & residue good.|— 
Re Brunswick THEATRE, Ex p. CARRUTHERS, 
No. 259, ante. 

301. When inquest a nullity——Certiorar! re- 
fused.]|—A coroner’s clerk held an inquisition in 
Apr. in the name of the coroner, which was in 
many respects invalid :—Held: the ct. would 
refuse to grant a certiorari in Nov., to quash it for 
irregularity, & a melius inguirendum was un- 
necessary as the proceeding was altogether a 
nullity —Re Daws (1838), 8 Ad. & El. 936; 112 
E. R. 1095; sub nom. Ex p. Daws, 1 Per. & Dav. 
146; 1 Will. Woll. & H. 684. 


(b) Grounds for. 
i. Defects primd facie Apparent. 
802. General rule.|—Re CuLLEY, No. 321, post. 
803. —-—.|—-R. v. McIntosu, No. 313, post. 
804. ———.] — R. v. GREAT WESTERN Ry. Co. 
(DIRECTORS), No. 298, ante. 


ii. Defective Caption. 

Jurisdiction of coroner not shown.]—Scee Nos. 
207, 208, ante. 

Omission to state where death occurred or body 
found.j|—See No. 206, ante. 

Jury wrongly selected.|—-See No. 142, ante. 

Names of jurors not inserted.|—See Nos. 206, 
216, ante. 

Date.|—-See Nos. 210, 288, ante. 


iii. Defective Verdict. 

805. Verdict inconsistent.] —Certiorart granted 
to remove the inquisition of a coroner’s jury for 
inconsistency, the jury having found thereby that 
deceased was accidentally killed, & at the same 
time having declared the engines, the alleged 
cause of death, to be a deodand.—Hz p. GRAND 
JUNCTION Ry. Co. (1838), 2 J. P. 471; subsequent 
proceedings, 3 J. P. 34. 

306. Verdict unintelligible—Matter for 
not amendment.|—-R. v. MIDLAND Ry. 
202, anie, 

Verdict insufficient or uncertain—Finding that 
death due to neglect of duty—Facts imposing duty 
or duration of neglect not stated.|—See Nos. 226, 
227, 228, 229, ante. 


uashing 
0., No. 


m. Defective wording.J — An in- 
quisition was on the fin of thirteen 
jurors “upon their oath ” :—Held: 
thirteen men could not have been 
sworn by one oath, but by thirteen 
oaths, & the inquisition was quashed.— 

: ScOBREY (1828), 2 Ir. L. Reo 
lst ser. 99.—IR. 


PART VII, SECT. 5, SUB-SECT. 5.— 
A. (b) iff. 


306i. Verdict unintelligible—M: 


atler 
for ing.}-—-R. v. BREDEN (18 
16 U. 0. R487. OAN, 1868), 


only be quashed 


Part VII. —INQUESTS. 


As to cause of death.]—-See Nos. 160, 168, 

166, 233, ante. 
As to persons causing death.|—Sce Nos. 
282, 298, ante. 

Irrelevant additions to verdict—cCertiorari to 
quash refused.|—-See Nos. 199, 200, ante 

No finding as to how deceased came by injury— 
plahd of coroner to inquire into.] — Sce No. 132, 
ante. 

Omission of essential words from verdict.|— 
See Nos. 207, 222, 262, ante. 

Clerical error as to date of offence.|—Sce Nos. 
235, 236, ante. 

one to state time of death.|—Sce No. 323, 
post. 

Evidence insufficient to support findings.|—Sce 
Sect. 5, sub-sect. 5, A. (b) viii., post. 

Verdict in law repugnant to facts.|—Sce No. 
321, post. 


CE 


iv. Defective Attestation. 


Marks of jurors not attested.|—See Nos. 216, 
233, ante; No. 822, post. 

Abbreviations of christian names—Immaterial if 
set out at length in body of inquest.) —Sce No. 
257, ante; No. 823, post. 


v. Wrongful Practice of Coraner. 


307. General rule.|—(1) On sworn proof made 
of corrupt practice in a coroner on an inquisition 
super visum corporis, the ct. will quash the writ, & 
grant a melius inquirendum. 

(2) Let the coroner attend; he must take the 
evidence in writing, & he should bring his examina- 
tion into ct. (Hot, 0.J.).—R. v. STANLAKE (1672), 
1 Mod. Rep. 82; 2 Keb. 859; 86 KH. R. 749; sub 
nom. STANLACK’S CASE, | Vent. 181. 


Annotation :—Generally, Mentd. R. v. Polwart (1841), 10 
L. J. M. C. 118. 


See No. 334, post. 


308. Inquest held outside limits of jurisdiction.] 
Motion for a certiorari to bring into the Bail 
Ct. an inquisition taken by the coroner of the 
county of G. in order that it might be quashed. 
B. was driving a horse & cart along a road in the 
county of G., when, in consequence of a quantity 
of building stone being in the road, the cart was 
upset & the driver killed. The stones had been 
placed there during some repairs which were bei 
done to a wall belonging to F. The coroner cause 
& jury to be summoned, & they met at an inn, 
situate in the county of M., & at that inn the 
inquest was held. The body at this time was 
lying in the county of G., where the jury, without 
the coroner, proceeded to view it. The jury 
returned to the inn, at which place the witnesses 
were sworn & examined, & where a verdict of 
manslaughter was returned against F., whereupon 
the coroner issued his warrant of apprehension. 
It was now contended that the inquisition was 
bad, (a) because the coroner did not accompany 
the jury to view the body & in fact never saw it, 
(6) because the inquisition was taken out of the 
county, & in a locality, therefore, in which the 
coroner had no jurisdiction :—Held: rule would 

made absolute upon an affidavit of service 
which stated that a copy of the rule had been 
formally served upon the coroner & the party 


PART VII. SECT. 5, SUB-SECT. 5.— 
A. (b) v. —R. 


—Held: the inquest should be quashed. 
(MANSFIELD) v. O’BRIEN (1882), 
17 I. L. T. $34.—IR, 
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bound over to prosecute, & that diligent inquiries 
had been made to find the next of kin of deceased 
but none could be found.—R. v. FoxHALL (1852), 
20 L. T. O. 8S. 104; 16 J. P. 783; subsequent pro- 
ceedings (1853), 17 J. P. Jo. 67. 

Postponement without formal adjournment.|— 
See Nos. 191, 245, ante. 

Inducing wrong verdict-——By exclusion of some of 
jurors sworn.|—Sce No. 336, post. 

Wilful misdirection of jury.|—Scee Sub-sect. 5, A. 
(b) vii., post. 

Coroner not accompanying jury to view body.|— 
See Nos. 148, 308, ante. 


vi. Jurors or Witnesses not duly Sworn. 


309. Reception of unsworn testimony.|—R. »v. 
INGHAM, No. 237, anie. 

310. Verdict not affected.|—-The ct. refused 
to quash a coroner’s inquisition on the ground that 
evidence was received not upon oath, there being 
no mala praxis, & no mischief having resulted, & 
the jury having found their verdict upon the other 
evidence only.—Rt. v. STAFFORDSHIRE CORONER 
(1864), 10 L. T. 650. 

311. Jurors & witnesses not resworn—Coroner 
continuing inquest commenced by clerk-——Proceed- 
ings illegal.|—R. v. FeErranp, No. 147, ante. 

312. Juror sworn after part of evidence given— 
Not hearing whole of evidence.|—R. v. YORK 
County Coroner, No. 151, ante. 

Swearing of jury.|—-Sce Nos. 147, 151, 237, ante. 

Duties of coroner as to admission & rejection of 
evidence.|—See Sect. 4, sub-sect. 5, B., ante. 





vii. Misdirection of Jury. 


813. General rule.|—The ct. will not quash an 
inquisition of a coroner on the ground that there 
is no evidence in the depositions to support the 
verdict, or on the ground of misconduct in the 
coroner in persisting in an alleged misdirection 
to the jury, as where, in the absence of evidence, 
he told the jury it was the rule that engine drivers 
were bound to slacken their speed to four miles 
an hour on coming to a road on a level with the 
railway. 

If the inquisition is bad on the face of it or there 
has been fraud we might interfere, but we cannot 
do so on the ground of the coroner’s alleged mis- 
direction, which does not appear on the record 
(LorD CAMPBELL, C.J.).—R. v. McIntTosH (1858), 
32 L. T. O. S. 146; 7 W. R. 523 sub nom. Re 
R. v. M‘Inrosu, Ex p. M‘Inrosu, 22 J. P. Jo. 
754. 

314. J—R. v. INGHAM, No. 237, ante. 

815. Person non compos mentis— Found felo 
de se.|—A motion was made to quash an inquisition 
taken before the coroners super visum corporis of 
one that killed himself, which found that he was 
felo de se. The ct. were informed that the party 
was non compos mentis & that there had been an 
undue practice by the coroner, of both which 
great proof was made :—Held: the inquisition 
would ie quashed. ; 

If the body could not be dug up there might be 
an indictment exhibited to the grand jury, who 
might inquire thereupon (per CuR.).—ANON. 
(1680), 1 Vent. 352; 86 E. R. 227. 

See, also, No. 266, ante. 





| but before their verdict was declared, 
| entered the room where they were in 
. consultation, & took their verdict in 


n. Coroner esent during jury's the room before ret into open 
deliberations. During the holding Mt 0. Taking jury's verdict before ct. :—Held: misconduct of the coroner 
® coroner’s inquest, d the time = they refurned into open court.}—After & the inquisition was quashed.—Re 
when the were in beration, the jury Lane e coroner, upon MITCHELSTOWN, NQUISITION (1888), 
the coroner clerk remained present: being informed t they hed agreed, 22 L. R. Ir. 279.—IR, 


Sect. 56.—The inquisition: Sub-sect. 5,A.(b) viit., de. | 


vili. Evidence Insufficient to support Findings. 

816. Mere insufficlency — No ground for inter- 
ference.]|—-R. v. McInrosu, No. 813, ante. 

317. remaster -]—R. v. INGHAM, No. 237, ante. 

Defects in verdict—Ground for quashing.]— 
See Sect. 5, sub-sect. 5, A. (b) iii., ante. 


ix. Exclusion of Material Evidence. 
818. Inconclusive verdict——Further evidence 
available.|—-R. v. CARTER, No. 832, post. 
Duties of coroner as to admission & rejection of 
evidence.|—See Sect. 4, sub-sect. 5, B., ante. 


x. Fresh Evidence. 

319. Post-mortem examination not made 
fe) —J dissatisfied with verdict—By 
reason of further evidence.]|—R. v. Woop, Ez p. 
ATCHERLEY, No. 182, anie. 

320. ——— Subsequent post-mortem revealing 
further medical results—Verdict of first inquest 
quashed.|—Ka2 p. A.-G. (1913), 29 T. L. R. 199; 
sub _nom. R. v. LEWES CoRoNER, Fa p. A.-G., 48 
L. Jo. 26, D. C. 

Medical witnesses & post-mortem examinations 
generally, see Sect. 4, sub-sect. 8, ante. 

See, also, No. 332, post. 


(c) Practice. 

See, generally, CROWN PRACTICE. 

821. Removal into court—By certiorari.|—A 
coroner’s inquisition, clearly bad in point of law, 
was removed into the King’s Bench a certiorari, 
& a motion made on behalf of the Crown that it 
should be quashed, no other party appearing to 
be interested :—Held: it would be quashed at 
once. Semble: the ct. would do so in any case 
where the conclusion of the jury, in point of law, 
appeared directly repugnant to the conclusion 
warranted by the facts stated upon the face of 
the inquisition.— Re CuLiey (1833), 5 B. & Ad. 
230; 2 Nev. & M. K. B. 61; 1 Nev. & M. M. C. 
184; 110 E. R. 777; sub nom. R. v. MippLesEx 
CoRoNER, 2 J.. J. M. C. 102. 

322. ——- —— Affidavit in support of applica- 
tion—Applicant refused copy or inspection of 
inquisition.|—It is by no means a matter of course 
to remove a coroner’s inquisition into the Bail Ct. ; 
& the affidavits upon which the application is 
made must in general state specifically the grounds 
of objection, but where it was sworn that the 
party applying to remove a coroner’s inquisition 

been refused a copy, or even an inspection 
of the inquisition, the ct. dispensed with the 
strictness of this rule, & granted a certiorari upon 
a general statement of the objections. 

en & coroner’s inquisition stated the instru- 


PART VII. SECT. 5, SUB-SECT. 5.— , 
A. (b) viii. 





| 
| 


l 
i 
{ 
} 
| 


will not examine the depositions 
returned by the coroner for the purpose 


ment by which the death was caused to be the 

mapeity of the 8S. & D. Ry. Co., or their assigns, 
; omitted a direct allegation of felony against the 
party charged with manslaughter, & ar fone 
to have been taken before some jurors, who were 
marksmen, & whose marks had not been attested, 
the ct. granted a rule nisi for a certiorari for quash- 
ing the inquisition, & expressed at the same time 
a strong opinion that the inquisition was bad.— 
Re APPLETON (1839), 3 J. P. 738. 

323. ———- Upon demurrer—By party contesting 
validity of inquisition.]—A coroner's inquisition on 
a dead body found that, on a day & at a place 
named, the deceased being on board a steam-boat, 
a boiler burst, instantly killing him, & that the 
boiler & steam-engine were the cause of death :— 
Held: inquest would be quashed, hecause no 
time was sufficiently laid for the time of the 
explosion, or for that of the death. ; 

-: whether, if jurors’ names be inserted at 
full length in the body of an inquisition, it is any 
objection, that some have signed the inquisition 
without giving their christian names at length, 
but only the initials. . ’ 

Though the ct. will sometimes quash an in- 
quisition on motion, for palpable defects, the most 
convenient course is to put the party contesting 
it to demur.—R. v. BROWNLOW (1839), 11 Ad. & El. 
119; 8 Dowl. 157; 3 Per. & Dav. 52; 19L. J. M.C. 


15; 8J. P. 722; 4 Jur. 103; 113 BK. R. 358. 
Annotations :—Refd. Oldershaw v. King (1857), 3 Jur. N. S. 
1152. Mentd. Ze 


Appleton (1839), 3 J. P. 738; Grace v. 
Clinch (1843), 4 Q. B? 608. 

824. On motion—— Where palpable defects.|— 
Re CuLLEY, No. 321, ante. 
J—R. v. Browntow, No. 323, 


— 





ante, ; 

326. ——— Judgment nisi in default of appear- 
ance—Affidavit of service.|—R. v. SprLueR (1845), 
9 J. P. Jo. 53. 

827. Not on motion—Procedure.|—R. v. NEw- 
CASTLE-UPON-TYNE Ry. Co. (1846), 10 J. P. Jo. 
280. 


328. Service of rule—Sufficiency of—Inquisition 
affecting one of two persons charged—Service on 
party not affected not necessary.)—-R. v. MALLET & 
CHILCOTR, No. 330, post. 

829. ——- ——— Service on coroner & party 
bound over to prosecute—Whereabouts of next of 
kin of deceased unknown.}—On a motion to make 
absolute a rule for a certiorari to bring up a coroner's 
inquisition for manslaughter with a view to quash 
it, it was shown that the rule had been served on 
the coroner & the party bound over to prosecute, 
& that diligent inquiries had been made to find the 
next of kin to deceased, but none could be found :— 
Held: this was a sufficient service of the rule.— 
R. v. FOXHALL (1852), 20 L. T. O. S. 104; 16 J.P. 
193 ; subsequent proceedings (1853), 17 J. P. Jo. 67. 


(1852), 31.0. L. R. 22.—IR. 


Where on 


iis , Seaves Pane 


; of in whether the evidence was a. 

8161. Meret No ground sufficient support the verdict,— % motion to quash the es rae of & 
Jor interference. ho the ct. ma TCHELSTO P * coroner’s jury finding persons 
quash an inquisition ‘where a verdict fe Mt R. Ir tia QUISITION (1888), therein named guilty of wilful murder, 
is found t & person confessedly ; 7 ‘ the ct. has, for the purpoe of hearing 
innocent, it will not interfere when counsel on behalf of the next-of-kin 
there has been any evidence, even PART VII, SECT. 5, SUB-SECT. 5.— of deceased, granted a conditional 
jury Anding Re Sox-diae aan pales entitied to begin, bus counsel for tho 

ury’s — Ix- -BRIDGB ak en . 
INqUINTION (1852), 6 Com Core need of hein of deco ed Righ Wiel £2”, Crown will move to make absolute the 
mm. “it la et grata allowin’ cote t ete villas Aart Bean plas 

316 fi, ——- ——-.}—An all of appear on a« motion to quash the find- 2 7 ; a 
the "invuici re the “Sridonoe DP ote coroner's j on behalf of the QUIAITION (1852), 6 Cox, O. O. 122. 

arn © coroner to support the ves 0 ven were : 
finding wil not support an pi lication not so, the ia Joy of the Crown to r. A. rom discharge of fule 
to set aside inquisition.— He OCasEY cannot be affected by the form of the to eetpl a! ere is no appeal 
(1852), 31.0. L. R 22,.—-IR. ; the case is to be ed the on of the Supreme Ot. dis- 

as if it were set down on concilium & rule to quash 8 coroner's 

316 iil, ——- ——-.}—On certiorart to ore, is un- in —R., v, HOockENn (1876), 2 
quash & coroner’s inquisition, the ct. doubtedly in the ——Re Osasry J. tt. N. 8. 86; 80. A. 376, n-——=N 


Part VII.—Inquzsts. 


880. Writ of melius inquirendum—Need not be 
inserted in rule for sacar, Je es is the duty of 
the coroner to draw up the inquisition for the 
signature of the jurors immediately after their 
verdict is returned, &, under ordinary circum- 
stances, he ought not to adjourn to a subsequent 
day. Where the coroner did so os Neon & upon 
the jury refusing to sign what he alleged to be in 
substance their verdict, threatened to commit them, 
upon which they signed the inquisition :—Held: the 
inquisition would be set aside. 

rule nisi to quash a coroner’s inquisition, upon 
an objection relating only to the finding as to one 
person named therein, need. not be served upon the 
other persons named. 

It is not necessary to insert a clause for a writ of 
melius inguirendum in a rule to quash a coroner’s 
inquisition.—R. v. & CHILCOTE (1846), 6 
L. T. O. 8. 369; 1 Cox, OC. C. 336. 


B. New Inquest. 


See Coroners Act, 1887 (c. 71), s. 6 (1). 

831. Coroner cannot hold second inquest mero 
motu—After inquest duly held—Unless first inquest 
quashed-——Or writ of melius inquirendum awarded. 
~—-A coroner has no power, after holding an inques 
i visum corporis & recording the verdict, to 
hold a second like inquest, mero motu, on the same 


body, the first not having been quashed, & no writ ° 
of melius inquirendum having been awarded.— . 


R. v. WHITE (1860), 3 E. & E. 187; 29 L. J. Q. B. 
257; 2L. T. 463; 24 J. P. 820; 6 Jur. N.S. 868; 
8 W. R. 580; 121 EE. R. 394. 

Annotation :-—Consd. R. v. Carter (1876), 34 L. T. 849. 

832. Jurisdiction of High Court to direct— 
When exercised—Exclusion of material evidence— 
Open verdict.|;—-Where a coroner rejects evidence 
which he ought to have admitted, & the jury 
return an open verdict, the Q. B. Div. of the High 
Ot. has jurisdiction to order the coroner to re-open 
the inquiry before a new jury, & such fresh inquiry 
must be held 8 visum corporis ; but this juris- 
diction will not be exercised unless the ct. can see 
that to do so will further the ends of justice. 

An inquest was held on the body of B., & nine 
witnesses were examined. One of these, C., 
deposed that B. had told her he had taken poison. 
The coroner rejected evidence of a doctor who 
stated that he had attended deceased throughout 
his illness, & had material evidence to give. The 
jury returned a verdict that deceased died of 

oison, but that there was no evidence to show 

ow such poison came into his body. C. after- 
wards stated that B. had before his death stated 
the reason for which he had taken poison. The 
doctor whose evidence had been rejected stated 
that B. had denied suicide. The solr. to the 
may having taken the statements of C., of 
the doctor, & of about thirty other persons, some 
of whom had, & some of whom had not, given 
evidence at the inquest, deposed that such persons 
could give further material evidence, & that further 
material evidence would be forthcoming from other 
pape upon a new inquiry :—Held: the inquisi- 

on ie Be to be quashed, & a melius inquirendum 
awarded before the same coroner & another jury.— 
R. v. CARTER (1876), 45 L. J. Q. B. 711; 34 L. T. 
a 40 J. P. 775; 24 W. R. 882; 18 Cox, 0. C. 

833. Whether court will direct — First indict- 
ment insufficient.|—-A murderer was indicted 
before @ coroner super visum corporis, but the 
indictment was i cient. The body after bei 
buried 14 days was dug up & a second indictmen 
was brought against the murderer & certain 
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accessories before the fact. The first indictment 
was void in law & it omitted the accessories before 
the fact:—Held: the exhumation & second 
indictment were good in law.—ANON. (1484), 
Jenk. 162; 145 BE. R. 104. 

834. ——— Misbehaviour of coroner.] — Upon 
an inquisition super visum corporis before the 
coroner, it was found that S. died of a megrim at 
G. On motion for a melius inquirendum, aifidavite 
were produced that S. was riding in the highway, 
& a coach with six horses rushing by him, cast him 
from his horse & killed him; & that divers offered 
to prove this before the coroner, & he would not 
hear them :—Held: if the misdemeanour of the 
coroner were somewhat more clearly made out, 
the ct. would set the inquisition aside & cause a 
new one to be e. 

If a coroner omits to inquire, this ct., as supreme 
coroner throughout England, may inquire; or 
may make comrs. to inquire ; or comrs. of oyer & 
terminer may inquire; but then it is not super 
on corporis, & therefore may be traversed (per 

UR. ° 

Where a coroner hath inquired, no melius 
inquirendum can go, as upon an office found after 
the death of the King’s tenant. For unless they 
could take some exception to the inquisition to 
quash it, the coroner could not inquire ain 
(Has, C.J.).—R. v. STANLAKE (1672), 1 Mod. Rep. 
82; 2 Keb. 859; 86 EH. R. 749; sub nom. STAN- 
LACK’s CASE, 1 Vent. 181. 

Anvncton :—Mentd. R. v. Polwart (1841), 10 L. J. M. C. 


See No. 307, ante. 
33 Or jury.|—K. v. HETHERSAL, 








ewes 


No. 288, ante. 

336. Exclusion of jurors to influence 
verdict.|—If a coroner in taking an inquisi- 
tion super visum corporis, exclude some of the jurors 
sworn in order to find deceased non compos the ct. 
will grant an information against him, & order a 
new inquiry.—R. v. STUKELY (1701), 12 Mod. Rep. 
493; Holt, K. B. 167; 88 E. R. 1469. 

337. Finding of felo de se— Inquisition 
traversable.]|—RipLey’s CASE, No. 277, ante. 

See, also, Nos. 182, 334, ante. 

338. When inquest held virtute officii.|— 
R. v. ATKINSON, No. 266, ante. 

39. ——— When former proceedings altogether 
void.|—Zte Daws, No. 301, ante. 

—— On quashing of inquisition—Misbehaviour 
of coroner.|—-See Sect. 5, sub-sect. 5, A. (b) v., 
anle. 


Rejection of material evidence.]—See 
Sect. 5, sub-sect. 5, A. (6) ix., ante. 
——— .Failure of coroner to inquire into 
ae deceased met with injury.]}—-See No. 132, 
ante. 

















—~——~ Fresh evidence when no post-mortem 
made originally.|—Sce Sect. 5, sub-sect. 5, A. (0) 


x., ante. : 
Disinterment with leave of court.|— 

See Nos. 164, 165, ante. 

3840. How court directs—- Writ of melius in- 
quirendum.]—R. v. CARTER, No. 332, ante. 

See, generally, OROWN PRACTICE. 

$41. Before whom held—Sheriff or commis- 
sioners—First inquisition quashed on misbehaviour 
of coroner.]—If a coroner’s inquest be quashed the 
coroner must take a new inquest super visum 
corporis ; but if a melius inquirendum be ted 
on a male se gessit of the coroner the new inquiry 
must be before the sheriff or comrs. not 
super visum corporis, but upon affidavits, for none 
but the coroner can inquire super visum corporis, 
& he is not to be trusted again.—R. v. BUNNEY 
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Sect. 5.—The inguisition: Sub-sect. 5, B.; sub-sect. 
6, A. & B. (a) i. & ii.) 

(1689), 1 Salk. 190; 3 Mod. Rep. 238; 91 EH. R. 

172; sub nom. R. v. Bonny, Carth. 72. 

Annotation -—Refd. R. v. Carter (1876), 34 L. T. 849. 

842. ——— Same coroner & different jury—First 
inquisition quashed on exclusion of material 
evidence.|—R. v. CARTER, No. 332, ante. 

848. Whether held super visum corporis — New 


inguiry by sag tana te v. BUNNEY, No. 341, ante. 
344. ——— New inquiry by sheriff or commis- 


_ ante. 
View of body by coroner & jurors.|—Sce Sect. 4, 
sub-sect. 4, ante. 


SUB-sECT. 6.—PROCEEDINGS UPON INQUISITION 
CHARGING MURDER orn MANSLAUGHTER. 


A. Duty of Coroner. 


See Coroners Act, 1887 (c. 71), ss. 5, 9. 

345. To bind over witnesses— Who prove 
material facts against accused.]—-In a case of man- 
slaughter it is the duty of the coroner to bind over 
all those witnesses who prove any material fact 
against the party accused, & not those who are 
called for the purpose of exculpating him.—R. v. 
TAYLOR & WEST (1840), 9 C. & P. 672, N. P. 

ra to depositions.]— See Sect. 4, sub-sect. 5, C., 
ante, 


B. Depositions taken before Coroner. 
(a) Whether Admissible as Evidence at Trial. 
i. Depositions of Witnesses. 


See Coroners Act, 1887 (c. 71), as. 4 (2), 5 (3). 

See, generally, CrimMInaL LAw & PROCEDURE ; 
EVIDENCE. 

346. Application of Indictable Offences Act, 
1848 (c. 42).|—-A deposition before the coroner by 
a deceased witness is of doubtful admissibility 
under. 2 & 3, Phil. & Mar. c. 10. 

Semble: a deposition before a coroner by a 
deceased witness is not admissible under the above 
Act.—R. v. CLEARY (1862), 2 F. & F. 850. 
Annotation :—Relfd. R. v. Morgan (1875), 14 Cox, C. C. 337. 

347. -| —Coroner’s depositions stand on 





the same footing as depositions taken before magis- | 


trates, & the provisions of the above Act apply. 

A police sergeant proved that a witness was 
ey, very close indeed to her confinement. :— 
Heid: this was not sufficient evidence of her 
inability to attend the ct. so as to allow her 
depositions taken before the coroner to be read.— 
R. v. BUTCHER (1900), 64 J. P. 808. 

348. In absence of witness—General rule.]— All 
the judges of England met to consider such things 
as might in point of law fall out in the trial of the 
Lord Morly, & resolved: (1) in case any witnesses 
which were examined before the coroner were dead 
or unable to travel, & oath made thereof, that then 
the examinations of such witnesses so dead or unable 
to travel might be read, the coroner first making 
oath that such examinations were the same which 
he took upon oath without any addition or 
alteration whatsoever; (2) in case oath should 
be made that any witness who had been examined 
by the coroner & was then absent was detained 
by the means or procurement of the prisoner, & 
the opinion of the judges was asked whether such 
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s. To prove depositions.]— At a 
trial for murder the prisoner’sa counsel 
proposed to prove by witness his own 


deposition at the inquest, & to show 

by other witnesses that it contained 
true sta ent 

although the witness alleged it to be 


CoRONERS. 


examination might be read, if their weber ee were 
satisfied by the evidence they had heard that the 
witness was detained by means or procurement of 
the prisoner then the examination might be read, 
but whether he was detained by the means or pro- 
curement of the prisoner was matter of fact, of 
which their lordships were judges; (8) if a witness 
who was examined by the coroner was absent, & 
oath was made that they had used all their en- 
deavours to find him & could not find him, that 
was not sufficient to authorise the reading of such 
examination.— Moriy’s (LORD) CASE (1666), 


AATe VY yg VU NOVEALT Ale FEU 


‘Annotations :—da to (2) Retd. R. v. Scaife & Rooke (1881), 


2 Den. 281. Generaily, Mentd. R. v. Mawgridge 
Kel. 119; R. v. Oneby (1726), 17 State Tr. 29. 
349. Witness beyond the seas.|——In a 





trial for murder one of the witnesses, who was 
examined before the coroner, did not appear, & 
it was proved that he had gone beyond the seas, 
apparently by the procurement of the offenders. 
It was desired to read his deposition :—Held: it 
might be read, for his being beyond the seas was 
all one as if he had been dead & the authority of a 
coroner super visum corporis was very great & in 
some cases was a record that could not be traversed. 
aia v. WALLER (1676), T. Jo. 53; 84 E.R. 
1143. 

350. ——— Witness enticed away by prisoner’s 
friends.|—At a trial for murder it appeared that 
one of the witnesses for the prosecution, who had 
been examined before the coroner at the inquest 
could not be found :—Held: on proof being given 
that he had been enticed away by friends of the 
prisoner, the affidavit of his examination before the 
coroner might be read in evidence.—R. v. HARRISON 
(1692), 12 State Tr. 833. 25 

en. 


Annotations :—Refd. R. v. Scaife & Rooke (1851 
281. Mentd. R. v. Ball & Ball (1910), 5 Cr. App. Rep. 238. 


351. Witness dead.] — Depositions taken 
before the coroner on an inquisition of murder 
cannot be read in evidence on the trial of the 
indictment, though the deponents are dead, if 
they are not signed by the coroner, or if signed his 
handwriting cannot be proved.—R. v. ENGLAND 
(1796), 2 Leach, 767. 

3 .J—R. v. CLEARY, No. 346, ante. 

353. ——— ——— Opportunity for cross-examina~- 
tion at inquest—Death previous to magisterial 
proceedings.|—-A coroner’s jury returned a verdict 
of wilful murder against prisoner, & a witness 
called before the coroner committed suicide im- 
mediately after the inquest, & before the pre- 
liminary inquiry before the magistrates, when 
accused was committed for trial on the charge of 
wilful murder. Prisoner had been present at the 
coroner’s inquest, & had been represented there by 
a solicitor, who had cross-examined the witness in 
question. The deposition of this witness as taken 
by the coroner contained statements made in the 
prisoner’s absence to the witness :—Held: on 
proof of the death of the witness & that the 
deposition had been duly signed both by the 
coroner & the witness, & that prisoner was present 
& had full opportunity of cross-examining the 
witness by her solicitor, the deposition was ad- 
missible at the subsequent trial of the prisoner at 
assizes, but such portions as were obviously 
hearsay or on other grounds inadmissible as legal 
evidence should not be read to the jury.—R. v. 
CowLeE (1907), 71 J. P. 152. 

Annotation :—Refd. R. v. Black (1909), 74 J. P. 71. 
354, ——-  —— Death before evidence 











incorrect :—~Held: the coroner must 
be called to prove the depositions.— 


of his evidence, ie re HAMILTON (1866), 16 OC. P. 340.— 


Part VII.—Inquzsts. 


completed at magisterial inquiry.;—A coroner’s 
jury returned a verdict: of ughter against 
prisoner. A witness called before the coroner was 
subsequently called at the br lear ingtiry 
before the magistrate, but died before his evidence 
there was completed. Prisoner had been present 
at the coroner’s inquest, but had not been legally 
represented & had not cross-examined the witness 
in question, although invited to do so by the 
coroner :—Held: on proof of the death of the 
witness, & that the deposition had been dul 
signed both by the coroner & by the witness, 
that prisoner was present & had full opportunity 
of cross-examining the witness, the deposition was 
admissible at the subsequent trial of prisoner at the 
Central Criminal Ot., but such portions thereof as 
were hearsay or otherwise inadmissible as legal 
evidence should not be read to the jury.—R. v. 
Buack (1909), 74 J. P. 71. 

855. Too ill to attend.|—-A deposition taken 
before the coroner at the inquest is admissible in 
evidence where the witness is so ill as to be unable 
to attend at the trial in the same manner as a 
deposition taken before the magistrate.—R. v. 
HAZELL (1861), 8 Cox, C. C. 443. : 

356. ——~.|—-Depositions taken before the 
coroner of a witness too ill to attend may be sent 
before the grand jury.—R. v. MooONEyY (1863), 9 
Cox, C. C. 411. 

357. Attendance involving danger to life— 
Advanced age.|—A medical man testified that the 
attendance of a witness aged 87, who had given 
evidence before a coroner, would be dangerous to 
her life, & that he would not answer for the conse- 
serait if she was required to appear in ct., but 
that she was suffering from no illness beyond great 
nervousness which might bring on a fit of apoplexy 
if she had publicly to give her evidence :—Held : 
her deposition taken before the coroner was not 
sora pleor tt v. THOMPSON (1876), 13 Cox, C. C. 

3858. ——- Witness unable to travel — Preg- 
nancy.|——-R. v. BUTCHER, No. 347, ante. 

859. Deposition not taken in presence of 
penal deposition of a witness was taken 

efore a coroner but not in the presence of prisoner. 
It was proposed to put the deposition in evidence 
at assizes :—Held: it was not admissible.—R. v. 
Riaa (1866), 4 F. & EF, 1085. 

360. Must be signed—-By coroner.j|—-R. v. 
ENGLAND, No. 35], ante. 

361. & witnesses.] —R. v. COWLE, 
No. 358, ante. 


ii. Depositions of Party Charged. 
See Coroners Act, 1887 (c. 71), ss. 4 (2), 5 (3). 
See, generally, CRrimiInaL LAw & PROCEDURE ; 
EVIDENCE. 
862. Statement purporting to 


PART VII. SECT. 5, SUB-SECT. 6.— | 
B. (a) il. 























be on oath— 


t. General rule.j— At the trial of 
the prisoner for the murder of M., his 
sworn statement made at the coroner’s 





was examined on oath, some of his 
evidence being in answer to questions 
put to him by the j -—H 
whole of the examination was rightly 
recelved.—R. v. MBECHAN (1869), 8 
N. Ss. W. Ss. Cc. R, 289.—AUS. 
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Parol evidence to prove oath not administered.]— 
A., who was charged with murder, made a state- 
ment before the coroner at the inquest which was 
taken down, & which purported on the face of it 
to have been made on oath :—Held: this state- 
ment was not receivable on the trial of A. for 
murder, & parol evidence was not admissible to 
show that no oath had in fact been administered 
I aaa v. WHEELEY (1838), 8 OC. & P. 


Annotation :-—Refd. R. v. Gillis (1866), 14 W. R. 845. 

363. Statement on oath—Admitted if essential.) 
—On a trial for murder the deposition on oath of 
the prisoner taken before the coroner on the 
inquest held on the body of deceased is not 
receivable in evidence. 

If the evidence be necessary & it is doubtful 
whether it be receivable in a crimi case -the 
judge will receive the evidence, because that is the 
only way to have the point considered by the 
judges.—R. v. OwEN, Exiuis & THomas (1840), 9 


C. & P. 238. 
Annotations :—Retd. R. v. Gillis (1866), 14 W. R. 845; R.v. 
Adams (1886), 50 J. P. 136. 


364. At inguest on different person.|— 
Prisoner was tried for the murder of her child, who 
died on Sept. 15. On Oct. 14 following another 
child of prisoner died under suspicious circum- 
stances, & prisoner was examined on oath at the 
coroner’s inquest held on the second child & 
signed her deposition, in which she made a state- 
ment as to the death of the first child. Semble: 
this deposition was receivable in evidence on the 
trial of prisoner for the murder of the first: child.—~ 
RK. v. SANDYS (1841), Car. & M. 345; 2 Mood. C. C. 
227, C. C. R. 

365. ———.]|—-R. v. CHESHAM (1861), Russell’s 
Crimes & Misdemeanours, 7th ed., Vol. IT. 2196. 
Annotation :—Oonsd. R. v. Coote (1873), L. R. 4 P. C. 599. 

366. }—Upon a trial for manslaughter 
prisoner’s deposition on oath, taken by the coroner 
upon the inquest, is admissible in evidence against 
him.—R. v. BATEMAN (1866), 4 F. & F. 1068. 
Annotation :—Refd. R. v. Marriott (1911), 75 J. P. 288. 

367. Taken after caution by coroner.|—-The 
depositions of prisoner at the coroner’s inquest, 
after a caution from the coroner, may be read.— 
R. v. COLMER (1864), 9 Cox, C. C. 506. 

Annotation :—Refd. R. v. Marriott (1911), 75 J. P. 288. 

368. Mode of proof—Coroner’s handwriting— 
Signature of prisoner.|—-At an inquest held upon 
the body of E. prisoner M. gave evidence upon 
oath. At the trial of prisoner for the manslaughter 
of E., the prosecution tendered the deposition of 
prisoner taken before the coroner as evidence 
against him :—Held: the deposition of prisoner 
was admissible in evidence against him under 
Coroners Act, 1887 (c. 71), & could be proved by 
@ person who was present at the inquest when 


dicted for murder. His depositions 
taken at the cgroner’s ingiity. were 
admitted in evidence :—Held : htly 
W. A. L. R. 4.—AUS. 


6. ——.]— The depositions of a 
0 








: the 


inquest on M.’s body was received in < 1— The ° 

i him : j— prisoner was ar- witness before a coruner’s ct. cannot 
pilepa eng ae the lr of Po ee Scgget he day before the inques Heeger in par against him = 
on suspicion of the murder; &, Vein onacharge of murder. At the inquest, subsequently rigor ‘or nine ol no 


in such custody, he voluntarily gave after being 


evidence. Before he was sworn, the 
coroner toid him that if he wished to 
make any statement, in order to clear 
himeelf with the public, he might do 
so, but that he was not bound to make 

, & that he would not be examined 
unless he himself desired it, & more- eld: 
over, that any such evidence would ‘ 
or might be for or agalny him. Aftor 
this he was sworn, made the state- 
ments in question-—in other words, b. 


J.—-VOL. XIII. 


objection. His 
saw 


the 





duly cautioned he ve withstan 
his ovidence volun 
deposition aimply 
amounted to a statement that he had 
never seon the deceased 
him dead. At the trial of the 
prisoner for murder, 
as put in evidence against him :— 
deposition was 
received in evidence.—R. v. McCoy 
(1884), 5 N. 8S. W. L. R. 429.—AUS. 


.J— The prisoner 


at the inquest.—R. v. Hk&ENDERSHOTT 
(1895), 26 O. RR. 678; Owverd. R. v. 
WILLIAMS, infra.—CAN, 

before he d. .J]—~ The depositions of a 
witness taken at a coroner’s inquest 
without objection by him that his 
answers may tend him, 
& who is aubsequently charged with 
an offence, are recelvabie in evidence 


eget him at the trial—R, ov, 
ILLIAMS (1897), 28 O. R. 583.— GAN. 


& without 





his deposition 
rightly 


was in- 
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Sect. 5.—The i : } : Sub-sect. 6, B. (a) t4., 
(bd), C., D., ° & F.; sub-sect. 7.) 

ner gave evidence on oath & could swear that 

he deposition was in the coroner's handwriting & 

was read over to prisoner & eon signed Py 


him.—R. v. MARRIOT® (1911), 75 J. P. 2883 
Cox, C. O, 211. 

Statements by party charged.]— See Sect. 5, sub- 
sect. 6, C., post. 


(b) Copies of Depositions. 

See, now, Coroners Act, 1887 (c. 71), 8. 18 (5). 

369. For use of prisoner—Jurisdiction of court 
to order copies.|——A coroner’s jury on the investiga- 
tion of a case of homicide returned a verdict of 
wilful murder against some person or persons un- 
known. The coroner returned the depositions he 
had taken to the Central Criminal Counsel 
for a prisoner indicted for the murder of the same 

rson applied for a copy of such depositions :— 

eld: although the coroner could not in such a 
case have been compelled to return them under 
Criminal Law Act, 1826 (c. 64), s. 4, yet, he having 
done so, the judges had power by their general 
authority as a ct. of justice to order a copy to be 
given if they thought it material to the interests 
of justice.—Fia p. GREENACRE (1837), 8 C. & P. 32. 

370. Charges for—Trials for Felony Act, 1836 
(c. 114), s. 3.}—Depositions taken before a coroner 
are within s. 3 of the above Act, which requires 
copies of depositions to be furnished, on applica- 
tion, to prisoners at the rate of charge therein 
provided. 

Prisoner was charged with manslaughter on a 
coroner’s inquisition & an application had been 
made under the above Act for copies of the de- 

itions, which the coroner refused to furnish on 
the terms stated in the Act, demanding a much 
larger sum. 

It is a pity that the sum demanded was not 
paid under protest, & the coroner indicted for 
extortion in his office, or an action brought against 
eae (PLATT, B.).—R. v. WHITE (1852), 5 Cox, C. C. 


C. Statements at Inquest by Party Charged. 

See, gencrally, CRIMINAL Law & PROCEDURE ; 
EVIDENCE. 

871. Whether admissible in evidence at trial— 
Statement admitting portion of evidence of witness 
—Admissible with deposition of witness.|—B., a 
witness on a coroner’s inquest, made a deposition, 
in which she stated a conversation with prisoner on 
their seeing a placard relating to the murder of 
deceased, & also stated that she called prisoner a 
murderer, & that she slept with prisoner, & that he 
beat her & gave her two black eyes. Prisoner 
made a statement before the coroner, which was 
taken down in the following form: ‘‘ Prisoner 
admits sleeping with witness, blacking her eyes, 
seeing Spe deter a & his beating her, & her calling 
him murderer ’’ :—Semble: e statement o 

risoner, & also the deposition of B., were receivable 
in evidence against the prisoner on his trial for the 
mourder.—_R. v. Rochoe & Brackxngy (1841), 
Car. & M. 341. 

872. Coroner giving evidence as to—May refer 
to notes made during inquest—In presence of party 
charged.|—-Written notes made by the coroner of a 
statement made in hia presence during an inquest 
by prisoner may be used by him at the trial in 
order to refresh his memory as to what that state- 


PART VIL SECT. 5, SUB-SECT. 6.—D. cer bo ge 
mi him 


e. Whether coroner may  batl.}— 
After a ooroner has drawn up an 


CoRONERS. 


ment was.—R. v. Wiaains (1867), 31 J. P. 728; 
10 Cox, 0. OC. 562. 


D. Bail. 

See Coroners Act, 1887 (c. 71), s. 5 (2). 

See, generally, CROWN PRACTICE. 

378. Manslaughter—Granted by court.|/—R. v. 
DALTON Sika Stra. 911; 93 E. R. 986. 
Annotation :-—Retd. R. v. Magrath (1745), 2 Stra. 1243. 
MaaeratH (1745), 2 


374. | - U. 
Stra. 1242; 93 E. R. 1157. 








375, —— ——.]—_R.. v. Jonus (1817), 1 B. & 
Ald. 209; 106 E. BR. 77. 

376. ——- ——.]—R. v. Roperts (1846), 10 
J. P. Jo. 294 

77. SSS ee —R. v. MorTrrRamM (1846), 10 
J. P. Jo. 787 
J. P. Jo. 358 

879. ——.)—R. v. M’CANNAN (1847), 11 
J. P. Jo. 489 

880 ——.J]—R. v. Corner (1847), 11 





J. P. Jo. 440. 
38 ° ——.J—R. v. CARTER (1783), Kel. W. 

bts ; 255. R. 545; sub nom. ANON., 2 Barn. K. B. 
0 


382. ——-_ ———.]—-Re Sroxms (1854), 24 
a O. S. 60; sub nom. Ex p. StoKss, 18 J. P. Jo. 

883. Murder — Refused by court.)— Ez p. 
BARONNET (1852), 22 L. J. M. C. 253; sub nom. 
Re Baronnet & ALLAIN, Re BARTHELEMY 
& Morney, 17 Jur. 184; 1 W. R. 63 sub nom. R. v. 
BaRRonet, 20 L. T. O. S. 50. 

384. ——- Rule granted.|—R. v. 
Hopaess (1854), 18 J. P. Jo. 311. ; 

885. Procedure by certiorari.|—Certiorari lies 
to remove depositions taken by the coroner in a 
case of manslaughter, & to admit deft. to bail.— 
R. v. Daw (1851), 15 J. P. 275. 

3886. ——- Documents required by court— 
Copies of depositions—Verified by affidavit.] —'The 
ct. will not grant a rule nisi to remove the de- 





Jonss & 


positions taken before a coroner, & to bail a party 


charged upon the coroner’s inquest with man- 
slaughter without an affidavit of what took place 
before the coroner.—R. v. Mirus (1834), 4 
Nev. & M. K.B.6; 2 Nev. & M. M. C. 416. 

3887. ——- ——- ——- ——.]—-In moving for a 
certiorari to bring up depositions taken before a 
coroner or magistrates with a view to admitting a 
party committed upon them for trial on a charge of 
murder or manslaughter to bail, it is the proper 
course to produce copies of such depositions 
verified by affidavit, & on them to ground the 
a" asagccar 

e parties are in the situation of persons 
against whom a grand j have found a verdict 
of wilful murder (LORD CAMPBELL, O.J.).—R. v. 
BARTHELEMY & MORNBEY (1852), Dears. O. C. 60 ; 
20 L. T. O. 8S. 125; sub nom. Re BARTHELEMY & 
Mornay, 1 W. R. 53; sub nom. Hz p. BARONNET, 
22 L. J. M. ©. 25, 28; sub nom. Re BARONNET & 
ALLAIN, Re BARTHELEMY & MORNEY, 17 Jur. 


184, 185. 

388. ——— —— Not inquisition.)—-Re WrssEn & 
Kemp (1846), 10 J. P. Jo. 724. 

389. ——— Service of rule nisi—On coroner—& 
next of kin.])—Service of a rule nisi for bailing deft. 
on a charge of manslaughter may be effected on the 
coroner only when no next of kin to deceased, a 
Imarried woman or husband, can be discovered.— 
R. v. WitLiAMs (1840), 8 Dowl. 801; 4 Jur. 654. 


‘rasa the Een Ck Bae 
alone is empowered, to release such 


m on hail—EMPErRoR v. JOGE: 
SHWAB Passat (1904 I. tL. R. 82 


Part VII.—INQUvEsTs. 


890. ———_ ——— On  prisoner—é& next of kin.j/— 
Motion for a writ of certiorari to bring up a 
coroner’s inquisition & also for a rule nist to t 

risoner to bail. There was strong grotind to 
believe that deceased had fallen down & died from 
intoxication, & not from the effect of any violence 
received from the prisoner:—Held: a rule 
absolute for a certiorari & rule nisi to admit 
poe to bail would be granted, which would 

ve to be served on the next of kin of deceased & 
oo Uneonet Be p. Rosins (1846), 10 J. P. Jo. 


E. Trial on Indictment and Inquisition. 


See Coroners Act, 1887 (c. 71), s. 5 (1). 

891. Inquisition equivalent to verdict of grand 
fury tt v. BARTHELEMY & MORNEY, No. 387, 
ante. 

382. Inquisition equivalent to indictment.J|— 
R. v. INGHAM, No. 287, ante. 

393. Prisoner liable to be tried on indictment or 
inquisition—Acquittal upon one—Plea of autrefois 
acquit.|—If there be two indictments against H. for 
the same thing, as if one be found by a coroner’s 
inquest, & another by the grand jury, & H. is 
acquitted upon one, yet he must still be tried upon 
the other, to which he may plead the former 
Se err (per Cur.).—R. v. CULLIFORD (1704), 1 
Salk. 382; 91 EB. R. 332; sub nom. CULLIFORD’s 
CasE, 6 Mod. Rep. 219; 3 Salk. 39. 


Annotations :-—Refd. Campbell wv. R. (1846), 11 Q. B. 799; 
R. v. Toole (1867), 16 W. R. 439. 
394. ——.|— Applt. & another 








person were charged upon a coroner’s inquisition 
with the murder of a child, & applt. was also 
charged alone upon an indictment with the man- 
slaughter of the child, to both of which they 
pleaded respectively not guilty. The prosecution 
offered no evidence upon the coroner’s inquisition 
for murder, & the jury, by dircction of the judge, 
found a verdict of not guilty upon the inquisition. 
Before the jury were sworn to try the indictment 
applt. handed in an additional plea of autrefois 
acquit, & the jury having been sworn, applt. was 
first tried upon that plea. By direction of the 
judge the jury found against appt. on that plea, 
& he was then tried upon his sp ea of not guilty & 
was convicted. Upon app against the con- 
viction on the ground that the judge ought to have 
held, the plea of autrefois acquit good :—Held : 
applt. after having pleaded not ty to the in- 
dictment was not entitled to plead autrefois acquit 
in addition thereto so long as the plea of not 
guilty stood upon the record, & therefore he could 
not rely upon that plea as a ground for quashing 
the conviction.—R. v. Banks, [1911] 2 K. B. 1095 ; 
81 L. J. K. B. 120; 106 L. T. 48; 75 J. P. 567; 
27 T. L. R. 575; 55 Sol. Jo. 727; 22 Cox, C. C. 
653; 6 Or. ADP. Rep. 276, 0. C. A. 

395. E thrown out by grand jury.|— 
Prisoner was indicted for murder but the bill was 
thrown out by the grand jury. Prisoner was then 
arraigned upon the coroner’s inquest :—Held: 
a coroner’s inquisition is a charge & therefore the 
prisoner was charged with murder.—R. v. MAYNARD 
(1812), Russ. & Ry. 240. 

896. -}—Prisoner stood charged on 
the coroner’s inquisition with the murder of her 
child, & a bill against her for the same offence had 
been thrown out by the grand jury. There was 
no evidence to convict her of murder :—Held: 


PART VII. SECT. 5, SUB-SECT. 6.—F., 
4001. Inquisition re ed to High 
Court nertlorart~_Fatr trial eh 
tn county.}+—Where it prima 











place, & such 
obtainab 


| 


facie appears that a fair & impartial 
trial Canoe be am in a ular 


strong case in answer thereto, 
will grant a certiorari to remove the 
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she could be found guilty of concealment of birth 
under 48 Geo. 3, c. 58, s. 4, whether charged with 
the murder by coroner’s inquisition or a bill of 
indictment returned by the grand jury.—R. v. 
CoLB (1813), 8 Camp. 371; 2 Leach, 4th ed. 1095. 

397. erdict of jury necessary on 
coroner’s inquisition.)—R. v. 
ante. 

See, further. CrmminaL Law & PROCEDURE. 


F. Other Cases. 


898. Whether witness may be examined as to 
evidence given at inquest—Depositions to refresh 
witness’s memory.]—There is no distinction between 
depositions before a coroner & before a istrate 
with reference to the modes of cross-examination 
upon them, & a witness cannot, therefore, be 
asked on cross-examination as to what he said 
before the coroner, but the deposition may be put 
into the witness’s hands to read over to himself 
& refresh his memory.—R. v. BARNET (1850), 4 
Cox, C. C. 269. 

399. Without putting in depositions.|— 
A. witness may be asked by prisoner’s counsel as 
to what he said before the coroner without porng 
in the depositions.—R. v. MALongy (1861), 
Cox, C. C. 26. 

See No. 871, ante. 

400. Inquisition removed to High Court by 
certiorari—Fair trial not obtainable in county.|— 
The Ct. of Queen’s Bench will remove a coroner’s 
inguisition or an indictment to be found at the 
ensuing assizes for murder from a county at large 
to the Queen’s Bench by certiorari, if it appears 
that a fair trial cannot be had in the county.— 
R. v. PALMER (1856), 5 E. & B. 1024; 26 L. T. 0.8. 
239; 27 L. T. O. S. 56; 2 Jur. N. S. 235; 20 
J. P. Jo. 70, 243; 119 H. R. 762. 

Annotation :-—Consd. R. v. Barrett (1870), 18 W. R. 671. 

See, generally, CROWN PRACTICE. 

401. Right of prisoner to postponement of trial— 
For attendance of material witness called at inquest 
—Though prosecution consent to reading of de- 
positions.|—(1) When an application is made on 
behalf of a prisoner charged with murder to put 
off the trial, in consequence of the absence of a 
material witness for the prosecution, whose 
depositions have been taken before the coroner, & 
who is expected to give evidence favourable to the 
prisoner, it is not necessary to swear that thc 
witness has been subpoenaed by the prisoner. 

(2) The prisoner has a right to have the tria 
postponed, although the counsel for the prosecu 
tion consent that the witness’s depositions may b: 
read, & although the prisoner was in point of fac 
present when the deposition was taken before th 
coroner.—R. v. TAYLOR (1840), 4 J. P. 509. 


Annotation: ally, R. v. Bridgeman (1840), 
J.P. 557. 


See, further, CRIMINAL LAw & PROCEDURE. 


CoLEMAN, No. 2538, 








SuxB-sEcr. 7.—DEPOSITIONS AND VERDICT AS 
EVIDENCE IN CiIvi, PROCEEDINGS. 


402. General rule.|—The primary object of a: 
inquiry before a coroner is not to fix responsibilit; 
on any one; the parties to an action at law ar 
not necessarily represented at the inquest, 4 
attention is not directed by examination & cross 
examination to many points which may be o 


proceedings into Q. B. to enable a) 
application to be mad 
t me other jurt: 


a case tried in so er ‘ 
the ct. ue v. BRLL (1859), 8 Cox, O. O. 287.— 
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Sect. 5.—The inquisition: Sub-sect. 7. 
Parts VIII. & ~~ 


importance in the action. The expression of 
opinion of the coroner’s jury, even if it touches the 
question of responsiblity cannot be made evidence 
in the action by any admission.—OALMENSON v. 
MERCHANTS’ WAREHOUSING Co. (1921), 90 
- P. O. 184; 125 L. T. 129; 65 Sol. Jo. 341, 


Annotation :-—Consd. Barnett v. Cohen, [1921] 2 K. B, 461. 
408. Verdict—-Whether admissible—In action 
to overthrow will—As proof of insanity.|—Upon 
the trial of an issue where the question was 
devisavit vel non deft. insisted, to overthrow the 
will, that testator was non compos at the time of 
making it. Two days after the date of the will 
testator shot himself, & deft. offered to read the 
coroner’s inquest finding him a lunatic. Qu.: 
whether the coroner’s inquest may be given in 
evidence in an action.—JONEsS v. WHITE (1717), 
1 Stra. 68; 93 E. R. 389. 
Annotation :-— Consd. In the Estate of Crippen, [1911] P. 108. 


Secls. 6 & 7. 


404. & observations of jury—Not ad- 
missible in Court of Admiralty.|—Part of one of the 
interrogatories i in an Admlty. action 
had reference to remarks made by a coroner’s 
jury & to the verdict of the jury :—Held: this 
should be struck out.—THE MANGERTON (1856), 
Sw. 120; 27 L. T. O. S. 207. 

405. ——— Challenged in civil action—Burden of 
proof—Action on life assurance policy.]|—A policy 
was effected on the life of P., who died under 
suspicious circumstances. R. claimed the amount 
of the policy under an assignment. An inquest 
was held on the body of P. & the j found R. 
guilty of murder, but he was never tried, having 

m hanged for another murder. A suit was 
instituted by the insurance co. to have it declared 
that the po aS had been fraudulently obtained & 
was void, as R. had no insurable interest in the 
life of P. & had murdered P. :—Held: the burden 
of proof would lie on R., or his exor., to show that 
the jury did not come to a correct conclusion in 
their verdict.— PRINCE OF WALES, ETC. ASSOCN. 
oe v. PALMER (1858), 25 Beav. 605; 53 HE. R. 
Annotations :-—Expld. Bird v. Keep, [1918] 2 K. B. 692. 

nae ea Equitable Assce. Co. v. G. W. Ry. (1868), 19 

406. Depositions—May be admitted when wit- 
ness beyond the seas—In action for damages.|— 
The deposition of a witness taken before the 
coroner on an inquiry touching the death of a 

rson killed by a collision, is receivable in evidence 
in an action for damages if the witness be shown 
to be beyond the sea.—SILLs v. Brown (1840), 9 
CG. & P. 601. 

Annotation :—Mentd. The Margaret (1881), 29 W. R. 533. 


407. ——— Need not be put in—On examination 
of witness as to evidence before coroner.|—Woop 
vw. Hurron, No. 172, ante. 

408. ——— Of doctor in attendance at inquest— 
Not admissible as evidence of cause of death—In 





action for compensation—Under Workmen’s Com- 


pensation Act, 1906 (c. oe) workman was 
killed as the result of a bomb dropped by enemy 
aircraft on an oil & colour warehouse to which he 
was sent by his employer in the ordinary course of 
his employment. His widow applied for com- 

nsation. ‘The facts proved before the county ct. 
judge were that in the case of a breaking out 
upon the premises in which deceased workman met 
his death, dense & suffocating smoke would be 
produced from the materials stored there; that 
while he was upon the premises they were wrecked 
& set on fire by a bomb or bombs from hostile 
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aircraft; & that deceased workman was found 

in the basement of the premises buried under the 

wreckage, but without any apparent external 
marks of injury upon him. Appct. sought to put 
in evidence, as showi the cause of death, the 

record of the coroner’s inquisition & evidence of a 

doctor given at the inquest, who had died before 

the arbitration. The county ct. judge refused to 

it them as evidence :—Held: neither the 
record of the coroner's inquisition nor the evidence 
of the doctor at the inquest was admissible as 
evidence of the cause of death, & the county ct. 
judge was right in refusing to admit them.— 

Brrp v. KEEp, [1918] 2 K. B. 692; 87 L. J. K. B. 

1199; 118 L. T. 683; 34 T. L. R. 518; 62 Sol. Jo. 

666; 11 B. W. C. C. 133, C. A. 

Annotations :—-Consd. Barnott r. Cohon, [1921] 2 K. B. 461. 
Mentd. Munro Brice vr. Marten, Munro Brice v. R., (1920) 
3K. 8B. 94; Smith v. G. W. Ry., [1921] 2 K. B. 237. 

409. Not admissible as evidence of negligence 
—In action under Fatal Accidents Act, 1846 (c. 93).] 
—The depositions of the cvidence given in a 
coroner’s inquisition together with the verdict & 
rider of the jury are not admissible in evidence inan 
action under the above Act as proof of deft.’s negli- 
gence.— BARNETT v. COHEN, [1921] 2 K. B. 461; 90 
L. J. K. B. 1307 ; 125 L. T. 733 ; 37 T. L. R. 629 ; 
19 L. G. R. 623. 

410. Record of inquisition—-Not admissible as 
evidence of cause of death—In action for com- 
pensation—Under Workmen’s Compensation Act, 
1906 (c. yal ear ne v. Kreger, No. 408, ante. 

See, also, No. 408, ante. 





Sect. 6.—EXPENSES AND RETURNS OF INQUEST. 


See, generally, Coroners Act, 1887 (c. 71), ss. 25, 
26, 27, 33, 40 (2), 41 (b); Municipal Corporations 
eae (c. 50); Local Government Act, 1888 
Cc. ; 

Remuneration of coroners.) — See Part IV., 
Sect. 1, ante. 
Fees of medical witnesses.|—Sce Nos. 184, 185, 


ante. 

411. Jurisdiction of quarter sessions—To make 
order for fees—Whether empowered to compel 
personal attendance of coroner with inquisition.]— 
The Ct. of Quarter Sessions are not justified in 
refusing to give a coroner an order for his fees 
because he has disobeyed a rule of the Sessions 
directing personal attendance. 

Semble: a Ct. of Quarter Sessions have no 
power to compel the personal attendance of the 
coroner with his inquisitions.—R. v. CUMBERLAND 
JJ. (1881),9 L. J. O. S. M. C. 102. 

412. ——— As to disbursements after tnquest.]— 
R. v. CARMARTHENSHIRE JJ., No. 40, ante. 

413. Disbursements by coroner to constables & 
jurors—Several inquests ‘‘ held concurrently ’’— 
Payment on basis of separate inquests—No right to 
relmbursement.|—An explosion having occurred in 
a coal mine whereby many deaths were caused, 
the coroner caused a jury to be summoned, & an 
inquest was oe On the first day the inquest 
was held on 51 bodies, the jury having been sworn, 
the bodies viewed, & evidence of identification 
taken in each case, & on four subsequent days 
inquests were held on other bodies, & the same 
procedure was followed in all the cases, the same 
jury having been sworn 166 times. The inquests 
were then adjourned, & on five subsequent days 
evidence was taken before the same jury relative 
to all the deaths in common. The question arose 
as to what payments should be allowed by the 


Part IX.—Kine’s CoronER AND ATTORNEY. 


county council to the coroner in respect of the fees 
to the j & constables, the council contending 
that the inquests were ‘ concurrent” inquests 
throughout within the meaning of the schedule of 
fees, allowances, & disbursements made by them 
under Coroners Act, 1887 (c. 71), 8. 25, & that 
according to the scale the jury were only entitled 
to one fee of ls. per day. The coroner contended 
that the inquests were separate inquests for the 
first five days on which the jury were separately 
sworn in each case, & concurrent inquests on the 
last five days. More than four months after the 
inquests the coroner paid the jury & constables on 
the basis that the aa bey were all separate 
inquests on the first five days & concurrent inquests 
on the last five days, but the county council refused 
to reimburse him for the whole of the amounts so 
paid. Upon the application by the coroner for a 
mandamus to compel the council to reimburse him 
the amounts so expended :—Held : (1) the inquests 
were inquests ‘‘ held concurrently ’’ throughout, 
& the coroner was only entitled to be reimbursed 
the fees paid to the jurymen on that basis; (2) as 
to the fees paid to the constables, by reason of 
Police Act, 1890 (c. 45), s. 28, which prohibits a 
constable from taking any fee for any service 
performed by him except such fees as are men- 
tioned in the table of fees payable to constables, 
submitted to & approved by a Secretary of State, 
the coroner was not entitled to be reimbursed in 
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respect of any of the fees paid to constables accord- 
ing to the sched. made under Coroners Act, 1887 
(c. 71), 8s 25.—R. v. DurHaAmM County CouNcIL, 
Ex p. GRAHAM (1912), 106 L. T. 949; 76 J. P. 
219; 28 T. L. R. 360; 10 L. G. R. 384. 


Sect. 7.—PREVENTION OF INQUESTS. 

414. Indictable misdemeanour — Burial before 
inquest.|—R. v. CLERK, No. 163, ante. 

415. —— -]—On an application for a rule 
for defts. to show cause why an information should 
not go against them for burying a dead body 
found in a river without sending for the coroner :—~ 
Held: this was too heavy a punishment for such 
mistake, but the prosecutor might poe by way 
of indictment.—R. v. Prospy & TAYLoR (1756), 
1 Keny. 250; 96 E. R. 983. 

416. ——— Body wilfully disposed of to prevent 
inquest.|—If an inquest ought to be held upon a 
dead body it is a misdemeanour so to dispose of the 
body as to prevent the coroner from pelaing an. 
inquest.—R. v. Prick (1884), 12 Q. B. D. 247; 
538 L. J.M.C.51; 33 W. R. 45,n.; 15 Cox, C. C. 389. 


Annotations :—-Refd. Re Dixon, [1892] P. 386; Re Kerr, 
{1294] P. 284; R.v. Byors (1907), 71 J. P. 205. 


417, —— After notice of inquest given by 
coroner.|—R. v. STEPHENSON, No. 115, ante. 

See, generally, BURIAL & CREMATION, Vol. VII., 
p. 563, Nos. 380, 381. 








Part VIIl—Inquests on Fires. 


418. No jurisdiction to inquire into origin of 
flre—When no death occasioned.|—(1) The juris- 
diction of a coroner to hold inquests is, wit 
reference to felonies, limited to the case of ‘‘ on 
view of the body.”’ 


(2) A coroner cannot hold an inquest to inquire 


into the origin of a fire by which no death has bee 
occasioned.—R. v. HERFORD (1860), 3 KE. & H. 115 


=] 


h 20 L. J. Q. B. 249; 21. T. 459; 24 J. P, 628; 6 


. Jur. N.S. 750; 8 W. R. 579; 121 HE. R. 387. 


As to fires in the City of London.|—See City of 


| London Fire Inquests Act, 1888 (c. xxxviii.). 


Part 1X.—King’s Coroner and Attorney. 


See Coroners Act, 1887 (c. 71), s. 29. 

419. Appointment—By letters patent.|—On the 
death of ©., who held the offices of coroner & 
attorney, one V. showed letters ‘patent to the C. 
& V. of the offices & prayed admittance. The 
judges refused to appoint V. as being totally unfit 
& the letters patent void in law. Afterwards they 
made representation to the King, who interrogated 
them as to who was a fit & proper person to 
exercise the offices, & they replied W. was. After- 
wards the King commanded by his letters patent 
the justices to admit W.—VYNTER’s CasE (1558), 
2 Dyer, 150 b; 2 And. 118; 73 E. R. 328. 
‘Annotation :-—Retd. Campbell v. Hewlitt (1851) 16 Q. B. 258. 


PART VIII. 

f. Mare iiagdira) vias soci ae a ah 
tnto ” re—Inquests on e8 
Act 1863.12. v. Sante (1908), 
5. R. Q. 83.—AUS. 


coroner returned 


an 
Afterwards fresh evidence was dis- 
covered which led to a suspicion of in- 
cendiarism, although not strong enough 
to justify a prosecution :—Held ; | the 





Of franchise coroners.|—See Part IIl., 
Sect. 1, sub-sect. 3, ante. 


420. Authority to receive fines imposed — On 
indictments or criminal information in King’s 
Bench—Payment over to privy purse.|—The King’s 
coroner has authority to receive fines imposed on 
defts. convicted on indictments or criminal in- 
formations in the King’s Bench. 

The King’s coroner does not pay the money 
received into the exchequer but to the privy 
purse.—R. v. SHACKELL (1825), M‘Cle. & Yo. 5143 
148 EB. R. 516. 


open verdict. 


stroyed by W., with intent to 

a certain insurance co. The coroner 
was @ sbareholder in the co. :—Held: 
as the verdict of the coroncr’s jury 
arnounte to an accusation only, & does 
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aitve Act ‘the coroner is inade the not decide upon the gully of 9 person oF 
udge of the necessity {06 veeae te 

© cause O© & TO. 7 Ee ‘ ware oe Gb UL UNO Uy, vwwY wun av 

(1859), 18 U.,C. R. 341.—OAN, ing Ex . AG. (1915), Lo | Panad: for impeac the inquisition. 

, | N, 8. . 8. C. & sft avs. ! cick ay HOCKEN (187 s 1 J. x. N. 8. 


h. Power to quash inqu —_ 
Meltus inquirendum.}—An inquest was 
held into the origin of a fire & the | 


k. —— Interest of coroner. 
coroner’s inquest on a building 
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CORPORAL OATH. 


See CRIMINAL LAW AND PROCEDURE; EVIDENCE. 


CORPORAL PUNISHMENT. 


See Crrminat Law anp PROCEDURE; EDUCATION; INFANTS AND CHILDREN; Roya. Foross; 
TRESPASS, , 


CORPORATIONS 


PART I. NATURE AND ATTRIBUTSES. P : : 
Secor. 1. IN GHNERAL . s Z 
SEocT. 2. CLASSIBICATION OF Ghisouseioice 
Sus-sucr. 1. IN GENERAL . ‘ é ‘ 


SuB-sECT. 2. CORPORATIONS agneauen é 
Sus-sEcT. 3. CORPORATIONS SOLD 
Sor. 8. CONTINUITY AND SUCOESSION 
Sor. 4. Toa NAME : 
SuB-sEcT. 1. NECESSITY FOR 
Sus-secT. 2. ACQUISITION OF . ; : 
Sus-sgect. 8. Uses or : : ‘ - 
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SuB-sEcT. 2. FORRIGN OORPORATIONS 


PART II. CREATION OF CORPORATIONS . 


Sect. 1. ESSENTIALS OF INCORPORATION. 
Ssecr. 2. WHO MAY BE INCORPORATED 


Sect. 3. Mopgs of CREATION oom. . 
Sup-secT. 1. IN GENERAL : j 
Sup-sect. 2. By Common LAw : ‘ 


Sup-sect. 3. By OH ARTHER 
A. Who may incorporate . 
B. What may be granted . 
©. Acceptance of Charters . 
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(a). In General . 
(6) Usage as Evidence. 
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264. ee CoRPORATIONS. 


Spor. 4. VALIDITY OF INCORPORATION . ‘ : ; 
Sror. 5. NEw CHARTERS 

SuB-sEcr. 1]. APPLICATION FOR 

SUB-SECT. 2. ACCEPTANCE OF ., é : 


Sus-sect. 3. FoRM oF . i ¢ ‘ ; ‘ . 
SusB-sEctT. 4. VALIDITY OF F . ; ‘ ; : ‘ 
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Norr.—This Title deals with the general principles of law applicable to all corporations. For the 
law applicable to a particular class of corporations reference must be made to the Title dealing 


with such class. 


A list of such Titles will be found at the end of this Table of Contents. 


Cases 


to which Corporations were parties, but in which the principles specially affecting corporations 
were not involved, are as a general rule excluded. 


Part |1—Nature and Attributes. 


Sect. 1.—IN GENERAL. 

1. Indivisible body.]|—The mayor & commonalty 
of S. have an assignment from the wn 
of a sum of moncy payable yearly out of the 
onetonis of the town; the mayor alone makes 
an acquittance on receiving it; this does not 
strictly bind the corpn. but was allowed in this 
case on account of precedent. The mayor & 
corpn. are one indivisible body. The mayor as 
mayor can do nothing regularly for he is the head 
of a corpn. aggregate, & is only a part of it, but 
usage & precedent are not to be neglected in 
things indifferent or not mala in se.—ANON. 
(1484), Jenk. 162; 145 E. R. 105. 

2. Capacity of corporations — Distinction be- 
tween corporation aggregate & corporation sole.|]— 
FULMERSTON v. STEWARD (1554), 1 Plowd. 101; 


75 EB. R. 160. 
: . Sutton’s ner Ty Case (1612), 10 
Co. Rep. 1 a. entd. Ive’s Cane (1597), 5 Co. Rep. lla; 


’a Case (1608), 7 oo: 51 a; Bonham’s Case 
(1610), 8 Co. Rep. 113 Salisbu © v. Ashley (1612), 
Palm fal Oxtord’s Cun Nad idee . Ch. 1; Pells v 
Brown (1620), Cro. Jac ‘d (1826), 


; Davies v. apg (164), Cart. 2; Gardn 
v. Sheldon cies), } Vangh. 22 25 v. Acklom (1843), 
if Boott, N. N. R. Bridcon. v. Poole (1848), 


3. Pats of—Need not have head.|—James I., 
by his letters patent dated June 22, 1611, reciti 
an Act, 9 Jac. 1, entitled, ‘‘ An Act to confirm 
enable the erection & establishment of an hospital 
& free ue school, done & intended to be 
done by T . §., etc.” granted to T. S. licence to 
found an hospital ‘for the relief of poor, aged, 
maimed, needy, or impotent people, & a free 
school for the maintenance & education of poor 


PART I. SECT. 1. ar -—CAN. 
a. In general) — The incidents er- 

sential to corpn. are @& corporate 

cer hold pro & CO 
ower ts) perty, mmon 

a powers to shake bye-laws for its 

own govt. & perpetual succession.— 

BURRITT v. HATSIELD (1857), 2 Thom. threedays. At 


The Convention of the 
bey al Burghs of sai er — a pony, 


orised an 
which it can sue & be sued, a 1 ‘ a ea. sted of del 
m the alogates 
oe todas tere 


& new obit never continued above 
each 


children or scholars; ‘‘and also that T. S., 
during his life, & after his death, the governors 
thereinafter named & their successors & the 
survivors & survivor of them, & his & their 
successors for ever, & the governors thereof for 
the time being, & their successors, should have 
full power, licence & lawful authority, at his & 
their wills & ar Pasty respectively, from time to 
time & at all times thereafter, to place therein 
such master or head of the hospi as to 
T. S., during his life, & after his auath to the 
governors & their successors, & to the survivors 
& survivor of them, & to his & their successors, 
& to the governors thereof for the time being & 
their successors, would seem convenient;” &, 
in a subsequent part of the same letters patent, 
appointed fifteen persons by name, “& the 
master of the hospital, & such person & persons 
as should from time to time be master or masters 
of the hospital during the time & they should be 
master or masters thereof to be the first & present 
governors of the lands, possessions, revenues & 
goods of the hospital of James I., founded in the 
Charter-House, within the county of M., at the 
humble petition & only costs & charges of T. S., 
& they & the survivors of them, & such as the 
survivors & survivor of them should from time to 
time elect to make up the number sixteen, when 
& as often as any of them, or any of their successors, 
should happen to die, or be removed from being 
eovenete or governor thereof, should be incor- 
 eahpigamdeed have pe tual succession, & be one 
ody corparete & politic T. S. on Oct. 30, 1611, 
by a ing sealed with his seal, & be date 
the same day & year appointed ‘J. H. to be the 


vention was dissolved :—Held : a body 
of men so chosen & of a kind so peculiar 
could nor be a corporation in that sense 
which w to enable them he 
bind nig contract those who might in 
@ subsequent year be eppunted for 
NVENTI or 
~—- (1843), Q 
. 370. iT, 


t met once a year 


BURGHE v. > 
meeting the Con- Cl. & Wie. 144; 8h. R 
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first master of the hospital, to have & to hold the 
office at the will of T. 8S. :— 

Held: (1) no hospital, eto., was founded by 
the Act itself ; @) he incorporation ought to 

recede the founding the hospital; (3) the King 
y his charter of incorporation may, at the 
etition of the founder, make the house & 
Piheritance of petitioner to be an hospital, & 
may give it a name; (4) the words in the 
charter, ‘‘ that the house & other the premises 
shall from henceforth for ever hereafter be, 
remain, etc., & shall for ever hereafter be 
named & called the Hospital of King James, 
founded in the Charter-house,” is a sufficient 
naming of the place of the corpn. A known name 
is sufficient to found a hospital, & it need not be 
described by metes & bounds; (5) an objection 
was made to the validity of the incorporation, 
that the King by his letters patent intended to 
make a present corpn., which words expressly 
imported, but that no incorporation could be 
until T. S. had named a master, & that nomination 
being subsequent to the letters patent, the latter 
were repugnant to themselves & void; & was 
overruled; (6) the incorporation may _ exist 
before the hospital is actually founded; (7) the 
word “ foundation’”’ is taken in two different 
senses ‘‘ fundatio incipiens” & ‘‘ fundatio per- 
ficiens ;"’ as to the politic capacity, the act of 
incorporation is metaphorically called the founda- 
tion, but as to the dotation, the first gift of the 
revenues is called the foundation, & he who gives 
it is the founder in law; if the King had incor- 
Po the poor of the hospital, T. S. need not 
ve made any instrument comprehending any 
foundation, erection, etc., but his gift of the land 
being the first gift, had made him founder, & the 
very first donation is all the foundation which is 
requisite in law; & to the erection of a hospital, 
nothing is required by the law but incorporation 
& donation; (8) the nomination of the master 
is good; when the master is nominated, he is 
master by force of the letters patent, as if he had 
been named in & by the letters patent them- 
selves; (9) (a) money given by the governors as 
pieveve persons, is a good consideration to grant 
and to them in their politic capacity. (b) If the 
grant to them is by bargain & sale, a trust declared 
in the habendum does not make the conveyance 
void; (10) the governors should plead that they 
were seised in their demesne as of fee, jure incor- 
porationis suc. 

(11) Inhabitants of a town, or other single 
persons, who have not capacity to take in succes- 
sion but only to their singular heirs, have capacity 
to take an incorporation. 

(12) Every corpn. or incorporation, or body 
politic & incorporate, either stands upon one sole 
person, as the King, bishop, parson, etc., or 
aggregate of many, as mayor, commonalty, dean 
& chapter, etc. 


(18) A corpn. may be aggregate of many with- 
out a head. 

(14) The essence of a corpn. consists in, (a) law- 
ful authority of incorporation, which may be by 
the common law, as the himself, etc., by 
authority of Parliament; by the King’s Charter ; 
by prescription; (b) the persons to be incor- 
porated, elther as persons natural, or bodies 
incorporate & political; (c) a name, which ma 


be fictitious, by which the persons are in orated, 
as governors of the lands, etc.; (d) a place, for 
without a place no incorporation can made; 


{e) words sufficient in law, but not restrained to 
any certain, legal, Se ira form of words. 
45) Corpn. is cient without the words to 
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implead, & to be impleaded, etc., & therefore 
divers clauses subsequent in the charters are not 
of necessity, but only declaratory, & might well 
have been left out, as to have a seal, (16) to make 
ordinances, but not to the essence of the incor- 
poration, or to make leases & grants. 

(17) Many corpns. may be created one out of 
another, as dean & chapter are a joint corpn., the 
dean by himself is a corpn., &-each of the prebends 
is a corpn. by himself. 

(18) They cannot commit treason, nor be 
outlawed, nor excommunicate, for they have no 
souls, neither can they appear in person but by 
attorney.—SurTron’s HosprraL Case (1612), 10 
Co. Rep. 1 a; Jenk. 270; 77 HE. R. 937, Ex. Oh. 
Annotat :—-As to (1) Consd. Birm am School Case 

1726), Gilb. Ch. 178. As to (3) Reid. Hayward v. Fulcher 

1628), Palm. 491; Thomas v. Sorrel (1673), 3 Keb. 223; 
wen v. Saunders (1696), 1 Ld. Raym. 158; Rutters. 
Chapman (881), _ & Nn. ; R. v Dulwich College 
as 1, 17 Q. B. 600. 4s to (4) Retd. Hayward v. Fulcher 
1628), Palm. 491. Ae to (5) . Birmingham School 
Case (1726), Gilb. Ch. 178. mad. A.-G. v. Middleton 
(1751), 2 Ves. Sen. 327. Refd. Thomas v. Sorrel (1673), 
3 Keb. 3; Boulton v. Bull (1795), 2 Hy. BI. 463; 
R..v. Dulwich College (1851), 16 Jur. 654. As to (7) 
Refd. A.-G. ». Bowyer (1800), 5 Ves 300: R v. Dulwich 
College (1851), 16 Jur. 654; Colchester v. Kewney (1866) 
L. 1 Exch. . 8s to (8) Refd. Thomas v. Sorre 
(1673), 3 Keb. 223; Birmingham School Case (1726), 
Gilb. Ch. 178. As to (9) Refd. Anon. (1670), 2 Vent. 35; 
Barker v. Keete (1678), Freem. K. B. 249. As 
Merchants Adventurers v. Rebow (1686), Comb. 53 
Winton Corpn. v. Wilkes (1705), 2 Ld. Ra 
As to (14) Refd. Hayward v. 
Boulton v. Bull (1795), 2 Hy. Bl. 463 
River Tone Conservators v. Ash (1829) 


1 Ld. yin. > 
Bostock v. North Staff ~ (1 
225; A.-G. vw. L. C. C. [1901] 1 Ch. 781: B 
. v. R., [1916] 1 A. C. 
. R. v. Westwood (1830), 7 Bing. 1. 
Refd. Lyn v. Wyn (1685), QO. Bridg. 122; Ford v. Haring- 
ton (1869), 1 Hop. & Colt. 331. Generally Mentd. Kinnell 
v. Harding Wace, [1918] 1 K. B. 405. 

4. Body aggregate— Without soul or con- 
science.|—As touching corpns. they are invisible, 
immortal, & have no soul; & therefore no sub- 
pena lies against them, because they have no 
conscience nor soul. A corpn. is a body aggregate. 
None creates souls but God, but the King creates 
them & therefore they have no souls; they cannot 
appear in person, but by attorney (Coxkn, C.J.).— 
ace v. PEXALL (1614), 2 Bulst. 233; 80 BE. R. 

5. "Body politic—- With trust annexed — Fran- 
chises, etc. not essential to corporation.]|—(1) A 
corpn. is a body politic, to which a trust is annexed, 
& any maladministration of it is a cause of forfeiture 
& it may therefore be dissolved. 

(2) Franchises, etc. are not essential to a 

sae but a privilege pertaining to it. 
(3) The essence of a corpn. is to make by-laws, 
& govern their members, etc., which they may do, 
though their franchise are seized.—R. v. LONDON 
Crry (1692), Skin. 310; 90 E. R. 139. 


Annotation :— Aa to (1) Refd. Eastern Archipelago Co. v. R. 
(1853), 2 BE. & B. 856. 


6. Common council incident to corporation— 
Unless otherwise provided.|—(1) Disfranchisement 
of a corporator is good if he is heard in his defence 
though he be not summoned to make it. 

(2) A corporator appointed by patent under the 
common seal cannot be disfranchised except by 
order under such seal, but a corporator constituted 
by election may be disfranchised by an order only 
without an instrument under the common seal. 

(8) Misapplication of corpn. money is no cause 
to disfranchise a corporator, nor altering the 
corpn. books in immaterial respects. 
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Seot.1.—In general. Sect. 2: Sub-sects. 1 & 2.] 


unin A common council is incident to corpns. | 


eas otherwise provided by the charter.—R. v. 
Mer (1697), 1 eG Be re 225 ; Comb. 806 ; 
2 Salk. 428; 91 E 47; sub nom. R. »v. 


WILTON OonEN., 5 Mod. Rep. 254. 


Annutations -—~Ae to (1) Refd. Osgood v. Nelson (1869) 
10 B. & S. 119. wx Me (3) Consd. R. v. Derby Corpn. 
(1784), Lee femp. Hard. 153. 


7. Distinction between ‘corporation & individuals 
composing It.|—- Four projectors of a public co. 
obtained a c r by which they & persons 
who might become subscribers, were incorporated. 
The capital was declared to be £20,000, which 
was to be divided into 400 shares. "Before any 
other subscribers had joined, the four projectors, 
of common assent, divided the 400 shares amongst 
themselves, accoun to the corpn. (as was 
alleged) for £12,000 & not £20,000. They after- 
wards disposed of the shares. A bill was subse- 
quently Aled by the corpn. against the projectors, 
impeaching the transaction & to compel them to 
pay the full consideration :—Held: (1) though at 
the time they were the only persons interested in 
the co., yet it was not competent for them to take 
the shares without aying the full consideration ; 
(2) the individual shareholders need not be made 
parties ; (3) distinction between a corpn. & the 
aggregate of the members forming such corpn. 
discussed.— Society oF Practica KNOWLEDGE 
v. ABBOTT (1840), a Beav. 559; 9 L. J. Ch. 307; 
4 Jur. 453; 48 HK. R. 1298 


Annotations :—As to (1) Distd. Re British Seamless Paper 

BEDE ho a Babs, 9 Roath TBE 
, Ex rougham, 

95. to (2 th (3) Reta.” overcna Gurney v. Gueney 


B. 

Gat), fe Gn Aor B ch. b.36 Pera rg s Cond. Mas Masons’ 
Hall Tavern Co. v. Nokes a ‘S70y 22 i T. Refd. 
Overend Gurney un soruey (1869), 4 Ch. Ap PP 707, n.; 
Riche v. aud LY ieee e & Iron Co. (1874), L. 
9 Exch. 224; one on Trust Co. v. Mackenzie (1893), 
62 L. J.C Re Newman, [1895] 1 Ch. 674; Jenkin 
y Pliawhissautioal aoe: of Great Britain, [1921] 1 Ch. 392. 
Release of corporation by member.]—See 
No. 803, post. 
‘Ownership of property by corporations.|— 
See Part IX., Sect. 6, posi. 
Powers & liabilities of corporations in 
sop? PR! Part X., post. 

owers & liabilities of corporations in 
tort.|—See Part XI., post. 

—— Criminal ability of corporations.|— See 
Part XII., post. 

Liability of members of corporations.] 
See Part XV., Sect. 6, post. 

Legal. proceedings by & against corpora- 
tions.|—See Part XV., post. 

~——— Company.|]—See ComMPANIEs. 

8. Noncexisience of corporation—-Court cannot 
take judicial notice of.]|—Coocn v. GoopMAN, No. 
1057, post. 

As a person.|—See Part IX., Sect. 2, post. 


71. Distinction between corporation 7 hii, ——. 
& individuals composing it.}—In an RIFLES (1908), 
action by members of a ue against 
the church council for pro rata 
distribution of the ohuseh Property 
amo: such members :—He 
church was a corpn. or artificial 
& distinct from the individuals forming 
it, who were moe entitled to a vba 























rson, 





HOoBs' 

T. oo 462.—S. AF. 
7 iv. ——.})— Cassm™_ 1. 

(1908), T. S. 748.—S. AF. 


PART I. SECT. 2, SUB-SECT. 2. CAN. 
C. pees ytd iY deal 
v= 


CorPoraTIoNs, 


Sor. 2.—CLASSIFICATION OF CORPORATIONS. 
SuB-sEcT. 1.—IN GENERAL. 
9. Sole & aggregate.|—Surron’s HOsprraL 
nite 


Oasb, No. 8, ante. 
—— Examples of 


Sub-sect. 8, 
‘eeaaibs of corporations aggregate.| — 
See Sub-sect. . ost. 
Rocce eta 7 lay—Examples of yerrn cy 
ee 1087, post, & generally, EICCLESIASTICAL Law. 
Tra ng ‘& non-trading—Examples of trading 
corporations. |—See Nos. 10, 11, 29, post, & generally, 
COMPANIES. 
Examples of non-trading ra eae age Oa 
See Nos. 28, 85, 41, 42, ee post, & Part II., 
Sect. 8, sub-sect. "4, A., post. 


corporations sole.) — See 


SRS 





SuB-SECT. 2.—CORPORATIONS AGGREGATE. 
10. Banking co-partnership.] — Semble: since 
Joint Stock Banks Act, 1838 (c. 96), a banking co- 
partnership is in the nature of a corpn.— STEWARD 


v. DUNN (1844), 12 M. & W. 655; 1 Dow. & L. 
642; 13 L. J. Ex. 324; 8 Jur. 218 ; 152 BE. R. 
1361. 

notatt —, Powl P. 1846), 3 C. B. 16, 
Ato Ress, _ Scott (1847), 110.8 ( . 92; Re Fenwick, 

Kr p. Brown (1849), 13 L. T. O 

11. —Since J oint gee Banks Act. 





1838 (c. 96), a banking co-partnership is in the 
nature of a corpn.—Pow.Les v. PaGE (1846), 3 
C.B.16; 15L. J.C. P. 217; 71. T. O. 8. 257; 


10 Jur. 526 ; 136 E. R. 7%. 

Aen irs ett te vee wep wae te oe 
e 6. CK, M2 
; 8. 468 5 hee Carow'’s Estate Act 1802), 31 


13 L. T. O. 
Beav, 39. 
Benchers of Inns of Court.|—-See BARRISTERS, 

Vol. III., p. 315, Nos 
12. Chapter ‘without dean — For taking by 

purchase or by gift—For receiving payment of 

rent.|—A chapter is not a corpn. capable of taking 
by purchase or by gift without the dean who is 
the head of their body. But the chapter alone 
may receive payment of a rent, for they are known 
persons, but) not to their own use or in their own 
right.— E1rnz’s Cask (1563), Moore, K. B. 51; 72 
EB. R. 434. 
Dean & chapter.|— See Nos. 53, 1037, post. 
13. Churchwardens—For certain purposes only 


corpn. for the benefit of “the parish.—STARKEY v. 
BERTON (1610), Cro. Jac. ieee te BH. R. 202. 


sa ip rile :—Refd. Bry. & v. Treasure (1865), 
2 Moo. P. C. Meas S. 539. Monta Cooper v. Law (1859 


6C.B.N.S.5 

14. —— Whether for taking & holding 
land.]—A lease ae land for 40 years was made to 
A., who made his testament, & by which after 


giving certain life interests in the term, he devised 








ON v. NORTHERN appointed by the Lieutenant-Governor 
in Council: the maxim that ‘‘ the 

ing can do no wrong ”’ has no applica- 
tion to them.—SooTr v. TORONTO 
Pe tt a ene 24 0. W. R. 325; 
4Q. W. 10 D. L. R. 154.— 


MOLIFE 


e. Overseers—Ior hig special 


of the property.— VENTER v. BETHULI poses only—-No power ects defined by statute. URRITT %. 
REFORMED CHURCH COUNCIL (1879), ee Sides aa A Under Church aoe fe5%, 2 Thom. 161.—CAN. 
0. F. 8. 4.—8. AF. o. Wontans (1882), 82°C. P 6sde 

7 ii. -_--A corpn. is a body, CAN. f. —— ——.]-—— Overseers of the 


consisting of a number of individua g, 
which body has the power to own 
property apart from the individual 
capselty of its members.—WEBB & Co. 

NORTHERN RiFrites (1908), T. 8S. 


d. Governors 


of University ~ of 
Toronto.] — The Governors of 
ella oe be Toronto are a body cor- 

porate. ls ble to be sued as such & are 
462, —§. AF, no sense Crown officers, even though 


oor are bodies corporate, without, 
owever, powers being given to them 
as & corporate body other than such 
as would enable them to sue & be 
sued in the corporate name on con- 

made by them in their public 


the 
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the remainder of the years to the chfurchwardens 
of I.:—Held: the remainder was not 
FAWENERS OaseE (1627), Het. 74; 124 HE. R. 854, 


15. .|—Churchwardens are not 
a corpn. in the full sense of the word, they are not 
a corporate entity, & cannot sue or be sued by 
any corporate name, but they are a corpn. 
for the purpose of holding land & the devolution of 











roperty.—FELL v. Peary LANDs OFFICIAL 
USTEE, [1898] 2 Ch. 44; 67 L. J. Ch. 385; 
78 L. T. 474; 62 J. P. 804 ; 14 T. L. R. 376 ; 


42 Sol. Jo. 488. 

For taking personal property 
of church.]—(1) The peer of a church is a corpn. 
for the taking of land for the use of the church. 

(2) The churchwardens are a corpn. to take 
money or goods or other personal things for the 
use of the church.—A.-G. v. Ruprer (1722), 
2 P. Wms. 125; 24 E. R. 667. 


Annitations :— A& to (2) Refd. De Windt v. De Windt art 
eaant Rep. 1107; Cooper ». Law (185), 5 Jur. N. 


17. Church ornaments.] — 
(1) Churchwardens are a corpn. for the purpose 
of being possessed of the ornaments of the church. 

(2) Where a monition was directed to A. & B., 
the churchwardens of the church of St. B. :—-Held: 
it might be amended on an ex parte motion, by 
striking out the names A. & B.---LIDDELL v. BEAL 
(1860), 14 Moo. P. C.C.1; 3 L. T. 218; 24 J.P. 


788; 8 W. R. 569; 15 E.R. 206, P. C. 
Annotations ‘—Generally, Martin Re ei soronecs: 








Flamank v. Simpson (1868), L. R. 2 A. Ritchings 

v. Cordingley (1868), L. R. 3A. & KH. 113; WIRKineone e. Vv. 

Purchase (1870), L. R. 3 P. C. 245; Boyd v. Phillpotts 

( ih i 1. Re oe . & BR. 297; Lee v. Fagg (1874), L. R. 6 

~C.3 errata (1876), 1 P. D. 373; St. Gile’s, 

Cripplogait | (1901), 17 T. L. R. 672 5 b Wimbledon v. iden, 
ark’a, . Andrew’s, 


Wimobledon, [1908] P. 167; St 
Havorstock Hill (1909), 25 T. L. R. 408, 

18. ——- Whether for legal proceedings. 
—All the parishioners are the body, & the church- 
wardens are only a name to sue by in personal 
actions ; but the property is in the parishioners ; 
& in all actions brought by churchwardens it must 
be laid ad damnum parochianorum.—WHITMORE 
v. BripGEs (1723), 2 Eq. Cas. Abr. 204; 22 E. R. 
174. 


19. —FretL v. CHARITY 

LANDS OFFICIAL TRUSTEE, No. 15, ante. 
No power to bind themselves & 
successors. ] (1) Churchwardens & overseers, 
having no common seal, cannot bind themselves 
as a corporate body. 

(2) Where A., B., C., & three others, church- 
wardens & overseers of the parish of St. B. 
covenanted with pltf. for themselves & their 
successors, churchwardens & overseers, & the 
deed contained a proviso that they should not be 
affected by the deed in their private capacity :— 
Held: the proviso was repugnant to the covenant 
& there must be judgment for pltf.— FURNIVALL 
v. COOMBES (1843), 5 Man. & G. 736; 6 Scott, N. R. 
522; 12 L. J. OC. P. 2865; 1 L. T. O. S. 80; 7 
J.P. 822; 7 sur. 399 ; 134 B. R. 756. 

Annotations tae ” (2) Gonsd. Kelner v. Baxter (1866), 
20. P. Distd. Voeley v. Pertwee (1879), L 
5 Q. B. 573. Willia 


ms v. Hathaway Sena, Me 6 
Ch. D. 544. na Wa v. Lewin, | (1911) 1 Ch. 414, 
. pence . 


TIRADY. an Reatt 99. 
Avery ee ae . L. Cas. 811 “», Corner 
21. 


6363 Forbes v. Git, (1928) ow C. 256. 
“under Poor Relief Act, 1819 (c. 12)— 
Whether corporation within Charitable Trusts | 
Act, 1853 (c. 187).|—-Where lands were given for 
the benefit of the poor of the parish generally or 


45 U. C 
h. —— & Har 








ed 

















capacity. —IRVINE v. STANLEY OVER- 
caps (1906), 2K. L. R. 5.—CAN. 


. Town Commissioners. }-—-MCSHERRY 
v. ‘OROURG TOWN TRUST ‘Comrs. (1880), 


J.— VOL. XI. 


§40.—IR. 


| 
| 


.R. eaaiainige ils 


bour missioners, } 
—BOWER v. GRIFFITH (i808) 16 W. R. 
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trustees to per’ the churchwardens to 
Gisawete the rents among the poor of the parish 

nerally as directed by two or more of the 
inhabitants of the parish YF eld: the lands were 
vested in the churchwardens & overseers as a 
corpn. under the above Act of 1819.—-Re HAcKNEY 
CHARITIES (1864), 4 New Rep. 530; 34 L. J. Ch. 
169; ea T. 85; 28 J. P. 692; 10 Jur. N.S. 941; 
12 W. R. 1129; revsd. ae other grounds (1865), 
4 DeG. J. & Sm. 588, L. J 


Annoialion :—Mentd. Re Burnham "National Schools (1873), 
a R.17 Eq. 241. 


‘22. ——— -—— Corporation for care & manage- 
ment of parochial property.|—Poor Relief Act, 
1819 (c. 12), s. 17, makes churchwardens & over- 
seers @ corpn. of a peculiar kind,’ differing from 
ordinary corpns., the object of it being the care 
& proper management of the parochial property, — 
GouLDSWoRTH v. KNIGHTS (1843), 11 M. & W. 
337; 12 L. J. Ex. 282 5. orem R. 833. 

‘Annotations :-—Retd. » Benham, pee. a: 

Edney »v. Mee a (sis), ? & os 976: Ritchings 

& BE. 113; '°R. v. White (ia83), 
venta, Webb v. Austin ac 7 ben 


le 68), L. 

i¢ o pe D. 309. 

RG 701; Pargeter v. — sree 7Q. @. 
Weld v. REE (i858) 


v. Stephens (1855), 1EK.&J 
11 Exch. 816; Hickman ». Jegontn Naas 4H. & N. 716 


Cuthbortson v. Irving (1860), 6 H. 
Compare No. 36, post. 


City Livery Company. |—-See Nos. 1605-1607, post. 

23. College.}— (1) There is no manner of 
difference between a college & a hospital, except 
only in degree; a hospital is for those that are 
poor & mean, & low, & sickly; a college is for 
another sort of indigent persons; but it has 
another intent, to study in, & breed up persons in 
the world, who have not otherwise to live; but 
still it is as much within the reason of hospitals, 
& if in a hospital the master & poor are incor- 
porated, it is a college having a common seal to 
act by, although it has not the name of a college, 
which always supposes a corpn. 

(2) The head of a college cannot maintain an 
assize for his headship, for he has no sole seisin ; 
the whole body of the college have an interest in 
the estate; he has not a title to a penny of the 
revenues in his own right till by consent they be 
privately divided & distributed. 

(3) There are in law two sorts of corpns. aggre- 
gate: such as are for public govt., & such as are 
for private charity. Those that are for the public 
govt. of a town, city, mystery or the like, being 
for public advantage, are to be governed according 
to the laws of the land ; if they make any particular 
private laws & constitutions, the validity & justice 
of them is examinable in the King’s cts. (HoT, C.J.). 
—Puinips v. Bury (1694), 2 Term Rep. 346; 


Comb. 265; Holt, K. B. 715; 1 Ld. Raym. 5; 
4 Mod. Rep. 106; Show. Parl. Cas. 35; 1 Show. 
360; Skin. 447; 100 E. R. 1863; subsequent 
proceedings, Carth. 319, 
Annotations »—As aa 2) Refd. Young v. . Lynch (tba, 
re Ate General Mentd. Hartop 1695), 
a 263 ; Ratel Hors Cons (1719), 1 Bra, 267 ; “Bhan 
ie Ch. 178; Sna ov. Linco 


ham School rn. iB. 5), 
(1728), pe fas 32; Selwood v. Methlyn (1729), 
4; ipentiéy ©, El C132), Fitz-G. 305 ; 


18d, 9 pg 441; Broadb 


ent v 
” Chester (1747) 1 Wils, 
1 Ves. Sen. 462: R. 
idly (1757), 1 Wm. Bl. 71; St. John’s Colle » Cambri 
tte n - oa Azioty 1 i Keny. 44 R. Ely 
(794), 6 erm Bil tia ork gap, a Russ. 
481; os oieith a e 1; 
Rochester, (qsdiy, 7 Hare, 532; Chester (1889), 
15 Q. B Buller (1855), 26 L. T. 
hi hag A Sona 1875), L. R. 6 P. C. 485; Cannes 
De La Bere (1881), 6 P. D. 157 


Trustees of religious 
tons. }--BEATY v. GREGORY a , 8 
© R. 60; 24 A. R. 325.—CA’ 
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24. Colonial Government.]— A Colonial Govt. 
not a corpn.—SLOMAN v. NEW ZEALAND 
GOVERNMENT (1876), 10. P. D. 568; 46L. J. Q. B. 
1856; 35 L. T. 454; 25 W. R. 86; 2 Char. Pr. Cas. 


202, C. A. 
Annotations :—Mentd. Hillyard v. Smyth (1887), 36 W. R. 
7; Fry v. Mooro (1889), 61 L. T. 545. 
25. Dean & chapter.|—FULWooD’s Oasz, No. 
1087, post. 
26. ——.]—ForpD v. HARINGTON, No. 58, post. 
Chapter without dean.|—See No. 12, ante. 
Foreign corporation.]—See Sect. 7, sub-sect. 2. 
27. Freemasons’ lodge.|—-Where a bill was 
filed by some members of a lodge of freemasons 
against others to have the dresses & decorations, 
& other effects, of the society delivered up, an 
injunction was allowed on demurrer on the ground 
that they affected to sue in a corporate character. 
—LLOYD v. LOARING (1802), 6 Ves. 773; 31 E.R. 
1802, L. C. 
Annotations :—Reld. Meux v. Maltby (1818), 2 Swan. 277; 
Clough v. Ratcliffe (1847), 1 De G. & S. M. 164. Mentd. 


Re Lead Co.’s Workmen’s Fund, Lowes v. Smelting Down 
Lead with Pit & Sea Coal, (1904) 2 Ch. 196. 


28. Guardians of the poor.|—SmarT v. WEST 
Ham UNION GUARDIANS, No. 111], post. 

ma had Part II., Sect. 2, post. 

29. Joint stock company.]— Joint stock cos. 
completely registered under 7 & 8 Vict. c. 110, 
are bound by contracts made by a competent 
board of directors, though not under seal, or made 
in compliance with the requisites of sect. 44 of 
that Act. Semble: they cannot enforce such 
contracts.— RIDLEY v. PLYMOUTH GRINDING & 
BAKING Co., KINGSBRIDGE FLOUR Miz Co. v. 
PLyMouTH Baxkine Co. (1848), 2 Exch. 711; 
17 L. J. Ex. 252; 12 Jur. 542; 154 EB. R. 676. 
Annotations -—Distd. Smith v. Hull Glass Co. (1849), 8 

Consd. Ze Sea, Fire 


C. B. 668 & Life Assce. Co., Green- 


i ‘ ea, 
wood’s Case (1854), 3 De G. M. & G. 459; Hrnest v. 
Nicholls (1857), 6 H. lu. Cas. 401.  Distd. Metropolitan 
Saloon Omnibus Co. vt. Hawkins (1859), 4 H. & 8 


° 7. 

. Kast lian Rys. v, Eastern Countics Ry. (1851) 
11C.B.775; Hallett v. Dowdall (1852), 18 Q. B. 2; Royal 
British Bank v. $27 ; ‘Charles 


Turquand (1856), 6 E. & B 
rdian Assce 


: 857), 29 L. T.O. 8. 246; 
Prince of Wales Assce. Co 1858), BE. B. & EB. 


.v. Har 

183; Balfour v. Ernest (1859), 5 C. B. N. 8. 601 

80. Promoters of joint stock ash pce 
Promoters of a joint stock co. provisionally 
registered under 7 & 8 Vict. c. 110, have no right 
to assume the style of corpn., nor to call on the 
registrar of joint stock cos. to register a return of 
such @ name.—R. v. WHITMARSH (1850), 14 Q. B. 
808; 19 L. J. Q. B. 185; 14 L. T. O. S. 486; 
117 KE. R. 309; sub nom. R. v. Joint-Stock Co.’s 
REGISTRAR, Re SEA, FIRE, Lire ASSURANCE Co., 


14 Jur. 348. 
Annotation -—Mentd. R. v. Whitmarsh, Re National Land 
Co. (1850), 19 L. J. Q. B. 469. 

See, paige COMPANIES. 

81. Local board of health./—Upon a petition 

resented by a local board of health :—Held: the 
ocal board was not a body corporate under 11 & 12 
Vict. c. 63, & must sue in the name of their clerk 
as directed by sect. 128.—£2 p. LLANELLY LOCAL 
BoarD OF HEALTH (1853), 22 L. J. Ch. 419; 20 
L. T. O. S. 320; 17 Jur. 107; 1 W. R. 159. 

82. -|— MANCHESTER, SHEFFIELD, ETC., Ry. 
Co. v. ORKSOP BOARD OF HEALTH (1857), 
23 Beav. 198; 26 L. J. Ch. 345; 29 L. T. 0.8.6; 
21 J. P. 227; 8 Jur. N. S. 804; 5 W. R. 279; 
58 E. R. 78. 


Annotation -—Mentd. A.-G. v. Birmingham B. ©. (1858), 
4K. & J. 628. ¢ ) 


88. Mayor & commonalty.|}—FuLwoop’s Casz, 
No. 1087, post. 


. Soc. (1 





34. ——.]—-Land given to a mayor common- . 


CoRPORATIONS. 


alty is fee-sfinple, & the reason is because they are 


Perpetual, & if the estate be not limited, they shall 
e accordi to their continuance.—MARSH v. 


NEWMAN (1624), Poph. 168; 79 E. R. 1261. 

35. Mayor & aldermen.|—On an action on the 
case for a false return to a mandamus directed to 
the Lord Mayor of London & aldermen, etc., a 
return was made that pltf. ~unquam fut electus 
to the office of chamberlain of L. Deft. pleaded 
that the Mayor & Aldermen of L. are a corpn. & 
that they jointly made the return:—Held: the 
mayor & aldermen are not a corpn.—RICH v. 
PILKINGTON ase Carth. 171; 90 BR. R. 704. 
Annotations :—Consd. Harman ». Tap den (1801), 1 Hast, 

565; ¥F n v. Kinnoull (1842), 9 Cl. & 251. 

Refd. Mitchell v. Tarbutt (1794), 6 Term Rep. 649 ; Mill 

v. Hawker (1874), L. R. 9 Exch. 809. 

36. Overseers—For demising land.|—Where a 
pauper had been put in possession of a cottage 
40 years before, by the then existing overseers of 
the poor, & had continued in the parish pay, & 
the cottage had been from time to time repaired 
by different overseers till two years before, when 
the pauper disposed of it to deft., & went away :— 
Held: the existing overseers could not maintain 
ejectment for it, having no derivative title as a 
corpn. from their eae d. GRuNDY 
v. CLARKE (1811), 14 Hast, 488; 104 BH. R. 688. 

Compare Nos. 18-18, 20-22, ante. 

37. Parishioners—For disposal of personal 
property of church.j}—-The churchwardens by the 
consent & agreement of the parishioners, took a 
ruinous bell & delivered it to a bell-founder. On 
a writ of account brought against them by their 
successors :—Held: the cement excused the 
churchwardens for the parishioners are a corpn. 
for the disposal of such personal things as belong 
to their church.—METHOLD v. WINN (1595), 4 
Vin. Abr. 526. 

38. ——..]—A parish is a Hoping body, 
not at all similar to a corpn. (PLUMER, M.R.).— 
fe SUDBURY’s (LORD) CHARITY, Ex p. FOWLSER 
(1819), 1 Jac. & W. 70; 37 BE. R. 302. 

39. For purchasing property.|—A parish 
as such, cannot buy property because it has no 
eorporate existence (JESSEL, M.R.).—Re Sr. 
BRIDE’s, FLEET St., CHURCH OR PARISH ESTATE 
(1877), 35 Ch. D. 147, n.; 56 L. J. Ch. 692, n.; 
35 W. KR. 689, n.; affd., [1877] W. N. 149, C. A. 
Annotation :-—Refd. Re St. Botolph Without Bishopsgate 

Parish Estates (1887), 35 Ch. D. 142. 

40. Parson, churchwardens & parishioners.}— 
Petition was presented by the parson, church- 
wardens, & parishioners of a parish under City of 
London Parochial Charities Act, 1883, c. 36, for 
a declaration that certain lands or property were 
not charity property within the meaning of the 
Act, or, that the petitioners had a vested interest 
in such land. Part of the property consisted of 
three houses built on the site of the north aisle of 
the church. The church was, in 1536, by Act of 
Henry VIII., vested in the parson, churchwardens, 
& parishioners, & their successors in free alms for 
ever. The remainder of the property was held 
by the parson, churchwardens, & parishioners 
under a lease granted in 1587 for the relief & 
maintenance of the poor, the parish, & the neces- 
sary reparations of the parish church of St. A. :— 
Held: the parson, churchwardens, & parishioners 
did not constitute a corpn., except for the purpose 
of taking the church granted we the Act of 
Henry VIII.—Re St. ALPHAGE, NDON WALL 
(1888), 59 L. T. 614; 47. L. R. 756. 

41. Trinity House.]|—By Merchant Shipping 

in 





Repeal Act, 1854 (c. 120), the superintendence 
management of all lighthouses & beacons 
England & the adjacent seas are vested in the 


Part I.—NATURE AND ATTRIBUTES. 


Trinity House, subject to the existing jurisdiction 
of local hthouses authorities; the bree A 
House 8 continue to hold & maintain 
roperty vested in them in the same manner & 
toe the same purposes as they have hitherto held 
& maintained the same, & extensive powers are 
given to them, to be exercised with the consent 
of the Board of Trade, in respect of the manage- 
ment & control of lighthouses & beacons which 
are subject to the jurisdiction of local authorities, 
& in other respects. The Act further provides 
that the light dues levied by the Trinity House 


shall be carried to the account of the Mercantile | 


Marine Fund; that the expenses incurred in 
respect of the service of lighthouses & beacons 
shall be paid out of that fund; that the Trinity 
House shall account to the Board of Trade for 
their receipts & expenditure, & that their accounts 
shall be audited by the Comrs. of Audit :—Held: 
the corpn. of Trinity House were not by virtue 
of the above Act constituted servants of the 
Crown so as to exempt them from liability to an 
action for negligence in the performance of their 
duties.—GILBERT v. TRINITY House CORPN. 
(1886), 17 Q. B. D. 795; 56 L. J. Q. B. 85; 35 
W. R. 30; 2 T. L. R. 708, D. C. 

Annotations :—Refd. Boynton »v. Ancholme Drain & 
Navigation Comrs., [1921]2 K. B. 213. Mentd. McClelland 
v. Manchester Corpn., [1912] 1 K. B. 118. 

Trustees appointed under statutes for performance 
of public duties.|—Scee Part II., Sect. 8, sub-sect. 
4, A., ante. 

42. Universities.|—(1) There is a vast deal of 
difference between a new charter granted to a 
new corpn., who must take it as it is given, & a 
new charter given to a corpn. already in being, 
& acting either under a former charter or under 
prescriptive usage. The latter, a corpn. already 
existing, are not obliged to accept the new charter 
in toto, & to receive either all or none of it: they 
may act partly under it, & partly under their old 
charter or prescription. 

(2) Whatever might be the notion in former 
times, it is most certain now, that the corpns. of 
the universities are lay-corpns.: & that the Crown 
cannot take away from them any rights that have 
been formerly subsisting in them under old 
charters or prescriptive usage. The validity of 
these new charters must turn upon the acceptance 
of the university (LORD MANSFIELD).—R. v. 
CAMBRIDGE (VICE-CHANCELLOR) (1765), 3 Burr. 
1647; 1 Wm. BI. 547; 97 EH. R. 1027. 

Annotations :— As 
4B. & C. 781. 
1 Cowp. 377. 
43. Voluntary society—Society for relief in 

sickness, etc.|—In a suit for an account brought 

against the trustees by some members of a society 
for relief in sickness by means of a fund raised 
by members’ subscriptions :—Held: the society 
had no corporate character, & all the other members 
must be made parties.—BEAUMONT v. MEREDITH 

(1814), 3 Ves. & B. 180; 35 EB. R. 447, L. C. 

— - Clough v. " 2 

- 164; Re inate "8 Warkoees Poot Leta Senet 
Down Lead with Pit & Sea Coal, [1904] 2 Ch. 1u8. 

44. ——— Society of inspectors of poor for 
Scotland.] — RATHVEN PARISH v. ELGIN PaRiIsH 
EHD) Le Boe TSO Bs 

nnotation :—Hien an v. : 

41800), 18 App. Cas. 125. nor Ot Seotiand 
45. ey eae v. DALE (1878), 9 Ch. D. 78; 

27 W. R. 149. 


to (1) nsd. R. v. Westwood 338): 
Generally, Mentd. R. v. Windham (1776 


421. Universities. 

1908), Ty. 8. 748.—B. AF. 
PART IL. SECT. 2, SUB-SECT. 3. 
49 i, Bishop.}—-Rvitz v. SANDWICH 


DIOCESE, ROMAN CATHOLIC EPIscOPAL 
cane (1870), 30 
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Club.}—-See CLugs & OTHER VOLUNTARY ASSOCIA- 
TI0oNs, Vol. VIII., p. 505 


SUB-SECT. 3.—OORPORATIONS SOLE. 


46. The Crown.]—Svurron’s Hosprran Oase, 
No. 8, ante. 


47. -]—Ton® River CONSERVATORS v. ASH, 
No. 265, post. 

48. Archdeacon.] —- Henry VIII., by letters 
patent, refounded the cathedral church of R., & 
appointed a chapter, consisting of a dean & 
prebendaries, reserving to the king, his heirs 
& successors, the right of nominating the dea 
& prebendaries, & their successors, as vacancies 
occurred. Charles I., by letters patent, granted 
to A., archdeacon of R. & his successors, the first 
canonry or prebend which after the date of the 
letters patent should become vacant, & that the 
said prebend or canonry should be united & 
annexed to the archdeacon & his successors :— 
Held: Charles I. might lawfully annex the prebend 
to the archdeaconry, the archdeacon being a 
corpn. sole.—KING v. BaynaAy (1881), 1 B. & Ad. 
761; 9L. J.0. S. K. B. 181; 109 EB. R. 969. 
Annotations :—Coosd. & Apprvd. R. v. Rochester (1832), 

3B. & Ad. 95. Refd. A.-G. v. Durham (1882), 46 L. T. 16. 

49. Bishop.|—FuLwoop's Cask, No. 1037, post. 

50. ——-.I—ToNE RIVER CONSERVATORS v. ASH, 
No. 265, post. 

51. ——.]—Deft. was rector of the parish of 
A. in the archdeaconry of D., which was formerly 
in the diocese of B. but was dissevered from that 
diocese & annexed to & included in the diocese of 
S. The registrar of such portion of the diocese of 
B. as lay within the archdeaconry had an office, 
at which, after the annexation, he continued to 
transact the business of sequestrations as he had 
done before. A writ of sequestrari facias was 
issued by pltf., directed to the Bishop of S. & 
delivered to the registrar & accepted by him, & 
sequestrators were appointed under the seal of 
the Bishop of S., & the writ remained in the said 
registrar’s hands at his office:—Held: (1) the 
writ of sequestration was a continuing execution 
& continued in force until the debt & costs should 
be realised, without reference to the time at which 
the writ was nominally returned, or until the 
Bishop was ruled to return it; (2) a bishop is a 
corpn. sole; (3) the writ was rightly directed to 
the Bishop of S., & he must make a return to it.— 
PHELPS v. St. JoHN (1855), 10 Exch. 895; 24 
a. Ex. 171; 24 L. T. O. S. 811; 30. L. R. 

52. ——— Roman Catholic bishop.|—-An_ owner 
of land in Ireland i i with a Roman Catholic 
bishop to let land to him & his successors, in order 
to provide a suitable residence & holding for a 
Roman Catholic officiating clergyman upon the 
estate, to be held so long as there sho d be & 
remain stationed upon the premises such an 
officiating clergyman, appointed by the bishop 
& his successors :—Held: inasmuch as the bishop 
was not a corpn. sole his rights under the agree- 
ment did not vest in his successor on his death.— 
KEHOE v. LANSDOWNE (MARQUESS), [1893] A. C. 
451; 62L. J. P.C. 97; 675. P. 708; 9T.L. R. 
628; 1 R. 294, H. L. 

58. Canon or prebendary.)--An an ‘ser 
from the revising barrister for the city of EH. it 





iil, ——-.}—PARIS v. NEW WEST- 
id (BP) (1897), 5 B. 0. R. £60.—- 


U. CG. R. 269.— 


xy 2 
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appeared that the dean & chapter of E. are a 
corpn. aggregate. There are five canons in the 
chapter ihe are appointed for life, & five houses 
which the canons are entitled to occupy in right 
of their prebends for life, & with their enjoyment 
of which the chapter cannot interfere. At the 
election of a canon he produces the key of the 
house occupied by his predecessor, & prays to be 
admitted. As one of the canons he is elected & 
decreed to be installed, & thereupon takes posses- 
sion of his house. Each canon repairs his house 
at his own expense :—Held: the proper inference 
was that each canon held his house in severalty 
as a corpn. sole & not as a member of the chapter, 
though each canon was a member of the corpn. 
aggregate of the chapter, & he was entitled to a 
vote for the city in respect of it.—ForpD v. HARING- 
TON (1869), L. R. 5 C. P. 282 ; 1 Hop. & Colt. 331 ; 
39 L. J. C. P. 107; 21 L. T. 609; 34 J. P. 120; 
18 W. R. 289. 

Annotation :-—Consd. Harris v. Phillips, [1891] 1 Q. B. 267. 

54. ——-.]|—A prebendary is a sole corpn. 
existing by charter of foundation or prescription 
(BOSANQUET, J.).—MIREHOUSE v. RENNELL (1833), 
1 Cl. & Fin. 527; 8 Bing. 490; 7 Bli. N.S. 241; 
: Moo. & S. 688 ; NaS 759, H. L. * 

nnotations :— . 0 vw 9), Iu. 4 

C. P. 282. Refd. Howley v. Knight (1849), 19 ie : y B. 
3. Mentd. Alston v. Atlay (1837), 7 Ad. & El. 289; 
Edwards r. Exeter (1839), 7 Scott, 652; Bradburne ». 
Botfield (1845), 14 M. & W. 559; Walsh v. Lincoln (1875), 

J. R.10C. P. 518. 

55. Chamberlain of London.]|—FuLwoop’s CaAsE, 
No. 1037, post. 

56. ——.]—The chamberlain of l. is a 
special corpn. & securities given to him shall go 
to his successor who may sue upon them.—-ByRD 
v. WILFORD (1596), Cro. Eliz. 464; 78 E. R. 


917, Ex. Ch. 
Annoiations : mad. Graves v. Colby (1838), 9 Ad. & El. 
356. Lincoln (1827), 7 B. & C. 118. 


Refd. Rennell v. 

57. Master of hospital.|} — Funwoop’s Case, 
No. 1037, post. 

58. Parson.]|—FuLwoop’s CasxE, No. 1037, post. 
59. SEE Bs v. RuPER, No. 16, ante. 
60. -]—TONE RIVER CONSERVATORS v. ASH, 
No. 265, post. 

Prebendary.}|—Sce Nos. 53, 54, ante. 

61. Vicar.|—FuLWoop’s Casz, No. 1037, post. 

62. Vicar choral.}—-A vicar choral of the 
cathedral church of W., in the county of S., is a 
corporation sole, & his personal representative is 
liable to an action at the suit of his successor in 
the vicarage, for dilapidations of the house held 
by him as such vicar choral.—GLEAVEs v. PARFITT 
(1860), 7 C. B. N. S. 838; 29 L. J. GC. P. 216; 
eae Es ee, in E. R. 1045. 

nnotat — . ewater v. Dur 

aa N. 8 7; Ford v. Harington (1869). L ge 50. P. 





Sect. 3.—CONTINUITY AND SUCCESSION. 


68. General rule.|—If a man be bound to 
the dean of P., & to his successors, & the dean die, 
the successor shall not have an action but the 
dean’s exors.; for he had no succession, by such 
@ name; but if a man be bound to the dean & 
chapter of P., & to their successors, the successors 
will have the action & not the exors., because by 


PART I. SECT. 8. 
721. Whether succeasion to righta in 
property —— Corporation aggregate.}—A 
corporation aggregate possesses the 


roperty 
8. AF. 


right of erpetual 
rights.-—-WEBB & Co. »v. 
ORTHERN RIFLES (1908), T. 8S. 462.— 


CORPORATIONS. 


that name they have a succession; but even in 
that case, if the chapter had not been founded, 
then the exors. would have the action, & not the 
successors; & the law is the same respecting a 
bishop (LITTLETON, J.). 

I understand there is a distinction where the 
succession is in one person; or in several; or in 
one person, in right of sevéral. If a man be 
bound to a dean & chapter this will enure to the 
successors, but if the bond be made to the dean 
& to his successors, the word “‘ successors’? is void 
it is otherwise if the bond be made to an abbot or 
prior, & to their successors, omitting the convent ; 
this will be good, & enure to the successors; for 
in this last case no one can accept the obligation, 
but only the abbot; for none of the others is a 
person capable of accepting. As to the case of 
the priest of a chantry, if the foundation be such 
that he can take the bond by such name to him- 
self & his successors, & it is given to him & his 
successors; the gift is good, & will enure to his 
successors, as well as to him; & not to his heirs ; 
notwithstanding that a bond made to him & his 
successors will enure to his exors., & not to 
his successors (CHOKE, J.).—ROBINSON v. LEWIS 
(1480), Y. B. 20 Edw. 4, fo. 2, pl. 7. 

Annotations :—Refd. Fulwood’s Case (1591), 4 Co. Rep. 

64 b. Mentd. Bird v. Orms (1611), Cro. Jac. 289, 

64. -|—TonE RIVER CONSERVATORS v. 
ASH, No. 265, post. 

65. -]|—CoocH v. GOODMAN, No. 1057, post. 

66. Whether succession to rights in property— 
Corporation sole—Member of corporation aggre- 
gate..— ANON. (1440), Y. B. 19 Hen. 6, fo. 44, 


1. 94. 
Mnaoions :—Mentd. Waterer v. Freeman (1619), 








Hob. 








266; Dodd v. Beckman & Carman (1699), 1 Ld. Rayin. 
445; Ashby v. White (1703), 2 Ld. Raym. 938. 
67. —— Succession in severalty ] — 


Forp v. HARINGTON, No. 58, ante. 








68. ——.]—-FULWOOD’s CASE, -No. 1037, 
post. 

69. ——-.]—-A succession in one person 
for chattels will not be presumed without special 


allegation sa case of an abbot or prior, or 
the like corpn. known in law to rest in one person 
as well for chattels as inheritances.—ARUNDEL’s 
Case (1615), Hob. 64; 80 E. R. 212. 


Annotations :—Retd. Rennell v. Lincoln (1827), 7 B. & O, 
113. Mentd. Wray v. Thorn (1744), Willes, 488. 
70. ~———.]—Byrp v. WILFORD, No. 56, ante. 





-}— An administration bond 
taken under Stat. of Distributions to the ordinary 
& his exors., administrators or assigns, passes on 
the death of the ordinary to his exor., & not to 
his successor.—HOWLEY v. KNIGHT (1849), 14 
Q. B. 240; 19L. J.Q.B.3; 14L. T. 0. S. 1738; 
14 Jur. 665; 117 HE. R. 95. 

Annotations :—Refd. Wilkinson v. Verity. (1871), T. R. 6 

C. P. 206; Power v. Banks, [1901] 2 Ch. 487. 

72. Corporation aggregate.|— FULWooD’s 
OaseE, No. 1037, post. 

78. Underwriting association — Statutory 
incorporation—Right of action on guarantee.|—A. 
desiring to become an underwriting member of 
Lloyd’s, B. gave a guarantee to the committee of 
that body on behalf of A. in which he held himself 
responsible for all his engagements in that capacity. 

en the guarantee was given, Lloyd’s was a 
Mart assocn., managed by a committee, to 
whom the guarantee was given. A few years 
after the members of this assocn. were incor- 
porated by a special Act of Parliament under the 


succession to l. Lhtabilities 0 successor — Cor- 

won sole.}-—-The Roman Catholic 
ishop of S. incorporated as The 
Roman Catholic Episcopal Corpn. of 








Part I.—NATURE 


name of Lloyd’s, & the rights of the committee 
were vested in the corpn. :—Held: the committee, 
& the corpn. as their successors, were in tHe 
poo of trustees for all persons with whom A. 

entered into engagements as an underwriter, 


& were therefore entitled to maintain the action.— | 


LiLoyp’s v. HARPER (1880), 16 Ch. D. 290; 50 
L. J. Ch. 140; 43 L. T. 481; 29 W. R. 452, 0. A. 
Annotations :—Mentd. Re Flavell, Murray v. Flavell (1883), 
25 Ch. D. 89; Re Crace, Balfour »v. Grace, 1902] 1 Ch. 
783 ; Shepheard v. Bray, [1906] 2 Ch. 235 ; Cavendish 
Browne’s Settlimt. Trusts, Horner v. Rawle (1916), 61 
Sol. Jo. 27; Barker v. Stickney, [1918] 2 K. B. 356. 
Legal proceedings by corporations generally, see 
Part XV., post. 


74. —— Incorporation of local board district 
words ‘“ council of such borough ”’ in sect. 310 of 
the above Act mean the mayor, aldermen, & 
burgesses acting by the council; the effect of the 
sect., therefore, is that when the district of a 
local board is incorporated as a borough all the 
property of the board, including property acquired 

y them by purchase after the passing of the Act, 
vests at once in the corpn., without the necessity 
of any conveyance or transfer. In such a case, the 
Bank of England are bound on the request of the 
corpn. to register in their corporate name govt. 
stock previously standing in the books of the 
bank in the name of the local board without 
requiring any transfer to be executed.—HyDE 
CORPN. v. BANK OF HNGLAND (1882), 21 Ch. D. 
176; 51 L. J. Ch. 747; 46 L. T. 910; 30 W. R. 


790. 
Annotation :—Consd. Re Leeds Institute of Science, Art & 

Literature, & Leeds City Council, (1909] 1 Ch. 500. 

75. Transfer of schcol board to borough 
council.]—- This was an action brought by the 
corpn. of O. against the Bank of E. to obtain 
possession of certain 24 per cent. annuities. 
Pltfs. were, under Education Act, 1902 (c. 42), 
the local cducation authority for the district of 
the borough of O. The Act came into operation 
in that district on Jan. 1, 1904, which was the 
“appointed day,’ & at that time the annuities 
stood in the books of the Bank of E. in the name 
of the O. school board. Pltfs. claimed that on 
the appointed day the school board had ceased 
to exist, that the annuities had then become 
vested in them by virtue of the Act, & that no 
further transfer was necessary :—Held: by s. 6 
of the above Act the school board had for all 
purposes ceased to exist on the re gregh day; 
the annuities had on that day vested in pltfs. by 
virtue of the above Act; & no further transfer 
was necessary.—OLDHAM CORPN. v. BANK OF 
ENGLAND, [1904] 2 Ch. 716; 73 L. J. Ch. 785; 
01 L. T. 582; 68 J. P. 584; 58 W. R. 243; 20 
T. L. R. 787; 48 Sol. Jo. 724; 2L. G. R. 1824, 





Annotations :-—Distd. Re Wallsend B. C. & Northumberland 
506. Consd. Re Leeds 


County Couucil, [1906] 2 he 


Institute of Science, Literature, & Leeds City 


Council, [1909] 1 Ch. 600. 

76. Grant of charter to members con- 
stituting voluntary association.|.—A bond was 
given to A., B., & C., payable to them & their 
successors, as the governors of the Society of 
Musicians, to secure H.’s faithfully accounting 
with them & their successors, governors, etc., as 
their collector; afterwards the society was 
incorporated by letters patent, at which time H. 





the Diocese of S. had no power to | CATHOLIC. EpiscopaL CORPN. 
30 U. C. R. 269.— CAN. 


borrow so as to bind his successor, & | 
money lent to the Bishop could not 
be recovered against the corpn.— 
RvItTz v. SANDWICH DIOCESE, ROMAN 


m, —— -——.}—A covenant by 2 | office.—PaRIs v. NEW 
bishop, describe in his corporate | (Br.) (1897), 5 B. C. R. 450:—CAN, 
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had accounted for all monies collected by him, 
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but after the incorpn. received money for which 
he did not account :—Held: the obligor of the 
bond was not liable for such default of II. in an 


action on the bond.—DANCE v. GIRDLER (1804), 
1 Bos. & P. N. R. 34; 127 E. BR. 370. 
Annotations :—Expld. Edwards v. Grand Junction Ry. 

1836), 1 My. & Cr. 650. . Backhouse v. Hall (1865), 

: . J. Q. B. 141. Mentd. Re Carlisle Election Peta. 

(1852), 20 L. T. O. S. 156. 

Succession to benefit of personal contract.]— 
See No. 71, ante. 

77. Liabilities of successor—Guardians of poor.] 
—By local Act 42 Geo. 3, c. 56, certain persons & 
their successors were nominated guardians of the 

oor, & trustees for putting the Act into execution: 

y the Act, they were to sue & be sued in the 
name of their treasurer for the time being, & he 
was to be reimbursed out of the monies received 
by the guardians under the Act, for all costs, 
damages, & charges, that he should be put to as 
pltf. or deft. in any such action. Pltf., in 1805 
& 1820, was elected treasurer. As treasurer he 
obtained a decree from the Ct. of Ch. in favour of 
the parish of C., & certain sum was paid to him 
as treasurer, on that account. This sum pitf., 
by order of the then guardians, paid to them. On 
the petition of the inhabitants of a district, within 
the parish of C., pltf., after he ceased to be treasurer, 
was ordered by the Ct. of Ch. to pay the sum, which 
he had received as treasurer to the guardians, 
into ct., that the proceeds might be applied to the 
exclusive benefit of C.; which was done :—Held : 
(1) the guardians were a body having perpetual 
succession, &, for the purposes of suing & being 
sued, a corpn.; (2) pltf. was entitled to recover 
from the now guardians the sum so paid by him, 
as money paid to their use; (3) the sum to be 
recovered against deft. (the now treasurer) in the 
present action, was costs, damages, & charges, 
within the meaning of the Act.—JEFFERYS v. 
Gurr (1831), 2 B. & Ad. 833; 1L. J. K. B. 23; 
109 H. R. 1352. 

Annotations :—As to (1) Consd. Salford Corpn. v. Lancashire 


County Council (1890), 25 Q. B. D. 384. As to (2) & (3) 
Dbtd. Moffatt ». Dickson (1853), 1 C. L. R. 294. 
78. Churchwardens &  overseers.| — 





FURNIVALL v. COOMBES, No. 20, ante. 

79. County council—Successors of county 
justices.|—The justices of a county, as the local 
authority for the county, neglected to aaa 4 
to pltfs., as the local authority for a boroug 
within the county, the proportionate amount 
contributed by the borough to the expenses 
incurred by the local authority of the county, in 
carrying out the provisions of Contagious Diseases 
(Animals) Act, 1869 (c. 70), which they were bound 
to repay under s. 97 of that Act. After the 
passing of the Loca 1Government Act, 1888 (c. 41), 
pltfs. sued defts., as successors of the local authority 
for the county, to recover the sums which should 
have been recouped :—Held: the only remedy 
against the justices would have been by mandamus 
to them to pay the amounts claimed out of moneys 
in their hands, or to levy a rate for the purpose ; 
& that, as Local Government Act, 1888, vests 
in the county council the property of the justices 
for the county subject to the same conditions & 
restrictions as if the Act had not been passed, 
defts. were not liable in the action.—SALFORD 
Coren. v. LANCASHIRE County CouNctn (1890), 25 
Q. B. D. 384; 59 L. J. Q. B. 576; 63 L. T. 409 ; 


(1870), capacity, expressed to be on behalf 
of himself heirs, exors. & adminis- 
| trators, will not bind his 





successors in 
WESTMINSTER 
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Sect, 8.—Continuity and euccession. Seol. 4: Sub- 
sects, 1 & 2.] 


aN P. 85; 88 W. R. 661; 6 T. L. R. 362, 


Annotation :-—Retd. Bootle-cum-Linacre Corpn. v. Lanca- 

shire County Council (1890), 60 L. J. Q. B. 323. 

Legal peeeedings against corporations generally, 
see Part -» post. 

80. ———- Corporation sole—Writ of sequestration 
issued to—Liability of successor to make return to 
writ.]|—PHELPs v. St. JOHN, No. 51, ante. 

Whether acts are binding on successor—Appoint- 
ment of officer.|—See Part IV., Sect. 1, sub-sect. 8, 


ost. 

81. Whether continuity affected — Surrender 
& regrant of possessions—Under new name.]— 
Henry VIII. translated the abbot & prior of N. 
uy his letters patent, & created them by the name 
of dean & chapter, who surrendered their posses- 
sions to Edward VI. who reineorporated them by 
the name of ‘‘ The Dean & Chapter of the Cathedral 
Ohurch of the Holy & undivided Trinity of N., 
of the foundation of Edward VI.,” & regranted 
their possessions to them, omitting the words “ of 
the foundation of Edward VI.” :—Held: (1) the 
translation, if there were any defect in it, was 
made good by 35 Eliz. c. 33; (2) the misnomer in 
the regrant by Edward VI., if mat-gial, was 
cured by 1 Edw. 6, c. 8; (8) the old corpn. re- 
mained, notwithstanding the surrender.—Nor- 
WICH’s (DEAN & CHAPTER) Cass (1598), 3 Co. Rep. 
73a; 2 And. 120, 165; 76 E. R. 793. 


«ainnotations :—.As to (1) & (2) Refa@. R. v. —— (1610) 
Cro. Jac. 247; Lynne Corpn. Case (1612), 16 
Co. Re As to (3) . Sutton’s Hospital Case 


Dp. 120 a. 
(1612), 10 Co. Ree 1 a; R. v. London Corpn. (1692), 12 
Mod. Rep. 17; Trinity Chapel, Dublin v. Dublin (1723), 
8 Mod. Rep. 183. ally, Refd. Ford v. Harington 
(1869), I . 5 C0. P. 282. Mentd. Thompson v. Leach 


(1690), 2 Vent. 198; Rennell v. Lincoln (1825), 3 Bing 


82. -——— Assets of insolvent corporation taken 
over by new corporation./-Where @ new co. had 
taken over all the assets of an old co. which was 
insolvent & a creditor of the old co. brought only 
the new co. to a hearing, on an objection for 
want of parties :—Held: the creditor was entitled 
to go on with the case.—CURSON v. AFRICAN CO. 
(1682), 1 Vern. 121; 23 EB. R. 358. 


Aan :-~—Mentd. Freeman v. Lomas (1851), 9 Hare, 


See, generally, COMPANIES. 

83. ——— Constitution changed by statute.]— 
A trading corpn. made a bargain for the use of 
one of H.M. ships of war to protect its monopoly, 
& agreed to pay the expenses of H.M.S., & £700 to 
the captain for certain services. The owner of a 
ship captured brought a suit 20 years after for 
the value of the ship & cargo :—Held: he should 
stand in the place of the captain’s executrix & 
recover the amount from the corpn., which was 
liable, although its constitution had been changed 
since by Act of Parliament.—RovyaxL AFRican Co. 
OF ENGLAND v. Dockwra (1708), Colles, 327; 
1 E. R. 309, H. L. 

84. -—— Modifications under Municipal Cor- 
orations Act, 1835 (c. 76).]—A sale, alleged to 
e fraudulent, of corporate lands, was agreed to 

be made in 1817, & was completed in 1818. No 
proceeding was taken by any member of the 
corporate body, or other person interested, to 
invalidate the sale till the year 1838 :—Held: 
though under the above Act the corporate bod 
had undergone various modifications, it was still 
one & the same continuing body as in 1818, & 
was concluded by its own laches for so long a 
eriod from disputing the purchaser's title.— 
Marnow CORPN. v. BLACKBORNE (1839), 8 J. P. 489. 
85. ———- ——.]—In an action of debt against 


CORPORATIONS. 


@ corpn. regulated by Municipal Oorpns. Act, 
1835 (c. 76), on & bond given by them to pltf. it 
appeared on (ra verdict, that, before the 
passing of the Act, pltf. being an alderman of the 

rough, guo warranto informations were filed 
against him & several of his friends to try their 
right to be members of the corpn., & they were 
ultimately ousted; that pltf., without authority 
from the now defts., caused the information to 
be defended; & that before the passing of the 
Act certain members of the corpn., then being 
the governing body, & having the custody of the 
common seal, & lawful power to affix it to instru- 
ments, on pitf.’s sppication, affixed the seal to 
the bond & delivered it to him by way of reim- 
bursement of the costs of such defences, & for no 
other consideration; that divers of the then 
burgesses of the corpn. had no notice of the bond 
being given for that cause; that the sealing & 
delivery thereof was without fraud, unless the 
sealing & delivery for the cause was a fraud in 
law upon defts., or the inhabitants, or the members 
of the corpn. who did not concur :—Held: (1) on 
the facts found, the corpn. were liable on the bond 
before the above Act; (2) the corpn., as subsisting 
under the statute, were still liable.—HoLpswortH 
v. DARTMOUTH CoRPN. (1840), 11 Ad. & El. 490; 
3 Per. & Dav. 308; 9 L. J. Q. B. 121; 4 J. P. 
188; 4 Jur. 605; 118 E. R. 501; subsequent 
proceedings, sub nom. CLIFTON DARTMOUTH HARD- 
NESS CoRPN. v. HOLDSWORTH (1844), 13 L. J. Ch. 


178, T.. C. 
Annotation SPP tae 6 Mentd. Arnold v. 

Corpn. (1856), 2 K. & J. 574. 

86. ——— Custody of corporation books.] 
—Primé facie it must be presumed that the books 
of a corpn. which existed before Municipal 
Corporations Act, 1835 (c. 76), are in the posses- 
sion of the new corpn. which succeeded them 
under that Act, but if it be shown that the old 
corpn. before their dissolution deposited them 
with a banker, & that from his hands they passed 
into the master’s office of the Ct. of Ch. this rebuts 
the presumption. ; 

An old corpn. before Municipal Corporations 
Act, 1835 (c. 76), were trustees of a charity & a 
tenant of the charity had paid rent to the secretary 
to the old corpn. up to Lady Day, 1836 :—Held : 
this was a good payment & might be taken 
advantage of in an action brought by the new 
corpn. for the rent. 

is was a lease granted by the old corpn. 
It was a grant of charity land. As the legislature 
continued the old corpn. as charity trustees 
during the time that they were so continued 
trustees they had a right to receive the rents of 
the charity estates (GURNEY, B.).—LUDLOW 
COoRPN. v. CHARLTON (1840), 9 C. & P. 242, N. P.; 
subsequent proceedings, 6 M. & W. 815. 


87. ——— Charter under Municipal Corporations 
Act, 1837 (c. 78).]|—If a charter be granted under 
the above Act to a district which is already a 
corporate borough, no new corpn. is created, but 
the former corpn. becomes subject to all the 
provisions of the new charter, & of Municipal 
Vorperesions Act, 1835 (c. 76), & consequently, 
all the property of the former corpn. vests in the 
corpn. as constituted under the new charter.— 
A.-G. v. AVON CoRPN. (1863), 38 Beav. 67; 2 
New Rep. 146; 38 L. J. Ch. 172; 8 L. T. 504; 
27 J. P. 757; 9 Jur. N.S. 1117; 11 W. BR. 709; 
55 E. R. 291; affd. on other grounds, sub nom. 
A.-G. v. AVON (OTHERWISE ABERAVON) CORPN., 
8 De G. J. & Sm. 687, L. JJ. 

Anagiation :—Mentd. Evans v. Bagshaw (1870), 39 L. J. Ch. 


See, further, LOCAL GOVERNMENT. 


Gravesend 





Part I.—NATURE AND ATTRIBUTES. 


88. ——— Dissolution of school district for 
which corporation was school board.|—A school 
district & a board for such district were constituted 
under Poor Law Amendment Act, 1844 (c, 101). 
The district was dissolved. At the date of the 
dissolution there was standing in the books of 
the Bank of E. a sum of Consols, which repre- 
sented surplus assets of the board of ement : 
—-Held: (1) the corporate body remained in 
existence either by implication from 33 & 34 Vict. 
c. 2, 8. 1, or according to the common law rule so 
long as any one of the corporators remained alive. 
(2) Plitfs., the last acting ers, were not 
entitled to claim that the property was vested in 
them automatically under the last mentioned Act, 
& it would be necessary that the transfer of the 
Consols be executed under the corporate seal of 
the board.—MoRTON v. BANK OF ENGLAND, 
[1904] 1 Ch. 664; 73 L. J. Ch. 503; 90 L. T. 375; 
68 J. P. 268; 52 W. R. 393; 20 T. L. R. 230; 
2L. G. R. 734. 

89. —— Amalgamation of corporations & 
change of name.|—S. Water Co. incorporated in 
1838 by Act of Parliament, covenanted for them- 
selves their successors & assigns to supply water 
d the existence of the co. to the houses on 
an estate at a special rate. By an Act of 1845 
the shareholders in V. Waterworks Co. were 
united & incorporated with S. Water Co. & the 
name changed to the S. & V. Water Co. Later 
both Acts were repealed, but it was enacted that 
notwithstanding such repeal, the co. should, as from 
1888, & according to the incorporation continued 
by the Act of 1845, remain incorporated by the 
name of S. & V. Water Co., & all contracts made 
under either Act were saved. By Metropolis Water 
Act, 1902 (c. 41), the co.’s undertaking & liabilities 
were transferred to the Water Board as from 
June 24, 1904, & pursuant to that Act the co. 
was dissolved on June 5, 1906. In an action for 
a declaration that the Water Board were liable 
to supply water at the contract rate during its 
existence as a oes :--Held: notwithstanding the 
incorporation of V. Waterworks Co. & the statutory 
change of name, the co. remained the same body 
with perpetual succession, but that under the 
above Act of 1902, s. 45 (b), the contract was 
only enforcable against the Board according to 
its terms, & as it was only expressed to endure 
during the existence of the co., it came to an end 
when the latter was dissolved in 1906.—EpGE v. 
METROPOLITAN WATER BoarpD (1907), 97 L. T. 
cae 71 J.P. 486; 23 T. L. R. 898; 5 L. G. R. 


Secr. 4.—THE NAME. 
SUB-SECT. 1.—-NECESSITY FOR. 

90. Name_ essential.) A corpn. is a body 
politic, consisting of material bodies, which, joined 
together, must have a name to do things which 
concern the corpn., or else it is no corpn. (LITrLe- 
DALE, J.).—MARIOT v. MAsoaL (1587), 1 And. 202 ; 
123 EB. R. 430. 


Annotation :—Refd. Tone River Conservators v. Ash (1829), 
10 B. & C. 349. 


91. ——— But may be fictitious.) — Surron’s 
HospiTau Cass, No. 38, ante. 


92. ———.] — Forny v. A.-G. (1722), 7 Bro. 
ee tes. 49; cited 6 Vin. Abr. 262; 3 HE. R. 
9 de 


Annotations :—Consd. Wilson v. Dennison (1749), 1 Amb. 
82; A.-G. v. Scott (1750), 1 Ves. Sen. 413. Refd. . 
Stephen, Coleman S St. Mary the Virgin, Alder- 


treet, 
manbury (1888), 39 Ch. D. 492. 
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90 i. Name esaential.] — Burritt v. 
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98. ———.]-—-TON® RIVER CONSERVATORS v. ASH, 
No. 265, post. 

04. Name must be expressed in grant—Or 


implied in nature of it.|—ANoNn. (1701), 1 Salk. 
191; 91 H. R. 1733 sub nom. Puysicrans (PRESI- 
DENT & COLLEGE OF) v. SALMON, 1 Ld. Raym. 680. 


Annotations :-—Mentd. Underhill v. Ellicombe eee 
aaa a vo: Feta Smith v. Birmingham Gas Co. (1834), 


SuB-sEcrT. 2.—AcQUISITION OF. 

95. By reputation— From business — Foreign 
corporation.|—-Where the Dutch West India co. 
sued for money in England which was borrowed 
& was to be paid at A. :—Held: though no certain 
name was given them by the States, they might 
gain one by reputation from their business, by 
which they might sue.—DutcH West INDIA Co. 
v. HHENRIQUES VAN Moses (1728), 1 Stra. 612; 93 
EK. R. 733, H. L. ; subsequent proceedings, sub nom. 
HENRIQUES v. GENERAL PRIVILEGED DutcH Co. 
TRADING TO WEST INDIES, 2 Ld. Raym. 1532. 
Annotations :-—Refd. Alivon v. Furnival (1834), 1 Or. M. & R. 

277; Woolf v. City Steamboat Co. (1849), 13, Jur. 456 ; 


Ingate v. Lloyd Austriaco (1858), 4 . Sz. 7 
ors. v. Colt’s Patent Firearms Co. (1872), L. R. 7 Q. B. 


96. More than one name—General rule.| — 
VAUGHAN v. BEDFORD (1594), Cro. Eliz. 351; 


78 BB. R. 600. 
Annotation :—Refd. Knight v. Wells Corpn. (1694), 1 Lut, 
508. 


97. ——.]—-A  corpn. may be known by 
two different names; as of B., & of B. & B. But 
if the name of B. & B. be a name which they have 
received within time of memory; they cannot 
then prescribe by it, but by their ancient name.— 
A.-G. v. FARNHAM (1669), Hard. 504; 145 KE. R. 











569. 

Annotations :—. - Knight v. Wells Corpn. (1695), 1 
= Raym. 80. entd. R. v. Mitchel (1848), 3 Cox, C. C. 
98. ——.]—R. v. IPSwWicH CORPN., No. 

809, post. 

99. For different purposes.}]——- Where an 


exception was taken to a writ, because it was in 
the name of the President of the College of 
Physicians & not in that of the College also :—Held: 
the writ was good for although the incorporation 
was by the name of President & College, yet the 
right to sue was by the charter given to the 
President, & a corpn. could have only one name to 
purchase land & otherwise, yet it could sue by 
another name.—PHYSICIANS (COLLEGE OF) vw. 
BuTLER (1632), 1 W. Jo. 261; sub nom. BUTLER 
v. PHYSICIANS (PRESIDENT & COLLEGE OF), 
Oro. Car. 256; 82 HE. R. 136. 


Annotations :—Consd. President & College of Physicians ». 
Salmon (1695), 1 Ld. Raym. 680. . Knight v. Wells 


Corpn. (1694), 1 Lut. 608 

100. By grant.]— (1) A corpn. cannot 
, have two names by grant. (2) If a corpn. enters 
| into a bond by their weone name, the bond is 
| void. (3) A corpn. may by charter or pre- 
| scription have two names. (4) A corpn. ought 
| to be sued by its proper name.—KNIGHT v. WELLS 
| 
| 





Corpn. (1696), 1 . Raym. 80; 1 Lut. 508 
91 EH. R. 950. 
: ) Refd. Colchoster Corpn. v. Seaber 
(1766), $ Burr. 1866. 


Annotation :—As to 
101. By charter.|— KNIGHT v. WELLS 


Corpn., No. 100, ante. 
102. By prescription.|—KNIGHT v. WELLS 


CorRPn., No. 100, ave. 
108. .]|—— Where a corpn. declaring 


4, SUB-SECT. 1. 
HATFIELD (1857), 2 Thom. 161.—CAN. 
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Sect. Pag ei mame: Sub-secis.2, 3, 4 & 5, A. 


in covenant by their modern name, stated that 
the citizens, etc. were from time immemorial in- 
corporated by divers names of incorporation, & at 
the time of making the indenture by A. declared 
on, were known by a certain other name, by which 
name <A. granted to them a watercourse, & 
covenanted for quiet enjoyment :—Held: the 
deed granting the watercourse to them by such 
name was evidence as against defts., who claimed 
under the grantor, & the corpn. was known by 
that name at the time, upon an issue taken on 
that fact.—CaRLISLE CORPN. v. BLAMIRE (1807), 
8 East, 487; 103 = R. sie 
+] —~ DY 


od 





custom, 


. @ co. may 
compel all of their trade to become members. 
A co. by prescription may have more than 


one corporate name.-—SHREWSBURY (WARDEN & 
COMBRETHREN OF THE ORAFTS OF MERCERS, 
IRONMONGERS & GOLDSMITHS) v. Hart (1823), 
1C. & P. 113, N. P. 

105. ——— Distinction between ancient & modern 
corporations.|—There is a difference between an 
ancient corpn. & a new one. An ancient corpn. 
may have a name by prescription, different from 
that by which it was incorporated ;_ but that 
cannot be the case with one of mcWdern date 
(DENMAN, C.J.).—R. v. HAUGHLEY (1883), 4 
B. & Ad. 650.; 1 Nev. & M. K. B. 525; 1 Nev. & 
M. M. C. 122; 2L. J. M. C. 56; 110 E. R. 601. 


Annotations :-—Retd. R. v. Isle of Wight Union Grdns. 
(1864), 4 New Rep. 92. 


Sub-sEcT. 3.—USE OF, 

106. Corporation aggregate-—-Corporate name— 
Without showing christian name of head.]—-In 
ejectione firme, pltf. declared upon a lease made 
by the Warden & College of All Souls in Oxford, 
exception was taken because the christian name of 
the warden was omitted :—Held: the inclusion was 
unnecessary ; but where the corpn. consists of 
one person only, as a bishop, there he should be 
named ; otherwise, if of many, as a dean & chapter 
mayor & commonalty.—CaARTER v. CRUMWEL 
ae 1 Dyer, 86, n.; 1 And. 248; 73 EK. R. 


107. ——— Not name of head Sie 
PHYSITIANS CORPN. v. TENANT (1614), 2 Bulst. 
185; 80 EH. R. 1054. 

108. ——— ——— Without showing proper names 
of members.|—A dean & chapter, or a warden 
& fellows of a college, may grant or lease by the 
name of dean & chapter, etc., without showing 
their proper names; & they may plead or be 
impleaded, because in their corporate capacity 
they have no name of baptism, or any other name 
than that by which they are incorporated; but 
it is otherwise in the case of a parson & vicar, for 
they must use their name of 
v. TRAVERS (1696), 3 Salk. 103; 91 E. R. 718. 

109. : -]—A corpn. must prose- 
cute in their corporate name; & the addition of 
such name as a description of the persons of which 
the corpn. is composed, is not sufficient in an 
indictment.—R. v. PATRICK & PEPPER (1783), 
1 Leach, 253. 

















110. —— \—KNicHT v. WELLS CORPN., 
No. 100, ante. 

111. ——- ——— Notwithstanding express power 

PART I, SECT. 4, SUB-SECT. 4. _ 

n, How — effected — Not withoul bo pow 


aptism.—NEWTON | 


en ms 


“authority of legislature. J—A corpn. in- 
by statute or charter has 
no power to change its corporate name 


CoRPORATIONS. 


to sue by another name.|—A corpn. may sue by 
their name of creation, notwithstanding an express 
power given them to sue by another. PHYSICIANS 
(PRESIDENT & COLLEGE OF) v. TaLBoIs (1697), 
1 Ld. Raym. 153; 91 HE. BR. 999. 

1 .|—A corpn. may sue by 
its name of incorporation, notwithstanding an 
express power given it to sue by another.— 
PHYSICIANS (PRESIDENT & COLLEGE OF) v. SALMON 
(1701), 1 Ld. Raym. 680; 2 Salk. 451; 5 Mod. Rep. 
327; 3 Salk. 237; 91 E. R. 1353. 

Annotation :-—Mentd. Underhill v. Ellicombe (1825), M‘Cle. 

& Yo. 450. 

113. —— Foreign corporation.!|—A foreign 
corpn. may sue in this country by their corporate 
name, but they must prove that they are in- 
corporated in the foreign country, & it will be 
left to the jury to say, whether the body so 
incorporated is the same which sues. 

Pitfs. sued by the name of The National Bank 
of St. C. The name given by charter of the King 
of Spain, was The Bank of St. C.:—Held: no 
variance, the bank being in fact a national one.— 
NATIONAL BANK oF St, CHARLES v. DE BERNALES 
(1825),1 C. & P. 569; Ry. & M. 190, N. P. 


Annotations :—Refd. Alivon v. Furnival (1834), 1 Cr. M. & R. 
He : Sheehy v. Professional Life-Assce. (1853), 18 C. B. 














114. Corporation sole-—— Baptismal name.|]— 





CARTER v. CRUMWEL, No. 106, ante. 
115. ———.]—- NEWTON v. TRAVERS, No. 
108, ante. 


By companies. |—See COMPANIES. 
By friendly societies.|—Sec FRIENDLY SOCIETIES. 
By industrial & provident societies.|—See INpUs- 
TRIAL, PROVIDENT, & SIMILAR SOCIETIES. 
ahs ee of joint stock company.|— See No. 
» ante. 


SUB-SECT. 4.—CHANUE OF. 


116. How effected—Grant of land to corpora- 
tion by another name.|—If the King grants lands 


unto a corpn. by another name than that which 


they were named before :—Held: the land should 
pass, & the letters patents should be to them as a 
new incorporation, etc.—-CHRIST CHURCH (DEAN 
& CHAPTER) & ParotTrs CASE (1584), 4 Leon. 
190; 74 BE. R. 813. 

117. Effect of—On franchises—& land.] — The 
corpn. of the bailiffs & commonalty of D. has 
land & franchises; the King changes their name, 
& they are incorporated by the name of the 
mayor, bailiffs, & commonalty of D. The land & 
the franchises which they had, remain with this 
new corpo for the new patent of incorporation 
recites their former name, & changes it as above ; 
& this new corpn. continues composed of the same 
persons & place which constituted the old one. 

If after their new incorporation, a patent had 
been made to them by the name of their old corpn., 
such patent had been void. Every one is bound 
to know his own name, & not the name of another. 
—ANON. (1485), Jenk. 99; 145 BE. R. 71. 


118. ——- ——.]—-DAVENANT v. Hurpis, No. 
655, post. 
119. ——.]—-If a corpn. has franchises 





or privileges by grant or prescription, & afterwards 
they are incorporated by another name, the new 
body shall enjoy all the privileges, etc., which the 
old corpn. had either by grant or by prescription. 








without a ea tas of the legisiature.— 
Lioyp v. E. & N. A. Ry. Co. (1878), 
3 Pp, & B. 194.—CAN. 


Part I.—NAtTURE 


—LUTTREL’s Casz (1601), 4 Co. Rep. 86 a; 76 
EH. R. 1065, Ex. Ch. 


Annotations :— - Colchester Corpn. v. Seaber (1766), 
: tpn 1866. entd. Brown & Tucker’s Cage testo 


n. 1; Douglas v. Kendall (1610), 1 Bulst. 93; 

R. v. Sorel (1613), Cro. Jac. 324; Burton v. Browne (1622), 
Palm. 319; Harrison v. Rooke (1625), Palm. 420; Rowden 
v. Maltster (1626), Cro. Car. 42; Shury v. Piggot (1626), 
3 Bulst. 339; etree v. Wooloott 11666), 1 Sid. 291; 
Lane v, Cotton (1701), 1 Ld. Raym. 646; 
Ward (721) 1 Stra. 429; Allan 
Ad. & Kl. 759; haw v. Bean 

ilson v. Townend (1860), 1 Drew. & Sm. 324; Huto 
son %. Copestake (1861), 8 Jur. N. S. 64; Hill v. Cock 
(1872), 26 L. T. 185; Aynsley v. Glover (1874), L. R. 
18 Eq. 544; arren v. Brown, [1900] 2 Q. B. 722; 
s Herat Renee ARAG ee eh 
J > ° . r v. Tan 0 oe 
Eastbourne, [1913] 1 Ch. 113. 


120. tw —MELLOR Vv. SPATEMAN, e 
ae post. ki 


121. -]— (1) If a corpn. that has 
existed by prescription accepts a new charter, 
in which there is some alteration of their name, 
& of the method in the governing part, yet their 
power to remove & other franchises which they 
had from time immemorial continue. 

(2) If the power to remove is at their will & 
pleasure this will must be expressed under their 
common scal, but in a return to a mandamus 
debito modo amoius may suffice.—HADDOCK’S 
aes Oo 1 Vent. 355; T. Raym. 435; 86 











Annotations :—As to (1) Consd. Colchester Corpn. v. Seaber 
(1766) 3 Burr. 1866. | Reld. R. v. Westwood (1830), 
tas in Hea el entd. R. v. Derby Corpn. (1734), 
122. —-—- Coupled with surrender & regrant 

of possessions.|——NoRwIcH’s (DEAN & CHAPTER) 

CAsE, No. 81, ante. 

On pleading prescriptive right.|— 

The custom of foreign baught & forelien sold 

within a city prescribed for as seizable by the 

mayor, sheriff, & citizens, at the same time 
showing that this name was by incorporation of 

Richard II. where before they were mayor, bailiffs, 

& citizens, is good.— ANON (1568), Dyer, 279 b; 73 


* R. 627 

nnotations :—-Refd. City of London’s Case (1610), & Co. 

Hep 121 b; Hutchins » Player (1663), am Bridg. 
272; R. v. Kilderby (1670 aund. 311; Mitchel v. 


Reynoids (1711), 1. PY Wins. 481. 
, 124. — -|— Deft. in a quo warranto 
information derived title under a custom for the 
mayor & burgesses of N. in common council as- 
sembled, under their various names of incorporation 
from time immemorial till the granting of letters 
patent by Elizabeth, & for the mayor, bailiffs, & 
capital burgesses, in common council assembled 
since that time, to admit every person of the age 
of 21 whom thcy chose. After verdict for deft. 
establishing this custom:—Held: it was well 
paced, the prescriptive right appeared to have 

een always exercised by the same body, the 
common council, though constituted of different 
persons at different times.—R. v. KNIGHT (1791), 
4 Term Rep. 419; 100 E. R. 1096. 
Annciation :—Refd. A.-G. v. Norwich Corpn. (1837), 1 Jur, 

125. ——~ On right to sue for recovery of debt. 
——Debt to an old corpn. when they are ianorporats 
by a new name, is recovered by their new name.— 


0. Effect of—On right to sue.}—A 
deed to deft. co. described it by its 
original name of P. & Co., when in fact 
its name had then been changed :— 
Held: not a sufficient descriptio 
personae to ehable corpn. to sue in.— 
GRAND JUNCTION Ry. Co. v. MIDLAND as 
Ry. Co. (1882), 7 A. R. 681.—CAN. 


p. Proof of.}—Where, between the 
time of obtaining an 0 ‘or 
service out of the jurisdiction & the 











was directed to 
chan 
seal 


ere a ct Er 


service, the name of a town, before the | 
mayor of which th 


, & certificate of the town clerk 
roe Bhat Aa corporate seal ori 
wa under its new name, waa receiv eo 
roof of the fact of such change Frankford Road Co.” was in the name 
having taken place.—ROLPH v. CAHOON 
(1851), 2 Gr. 623.—CAN. 
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ScARBOROUGH CORPN. v. BuTLER (1685), 8 Lev. 


237; 83 BE. R. 668. 
Annotations :-—o Colchester Corpn. ve. Seaber (1766), 
td. Calland v. Howard (1850), 


; en! er 
. B. 390; Re Layoock v. Pickles (1863), 4 B. & S. 
497; Srenau v. Crawley, Moxican Ry., Garnishees (1868), 


Grants and effect of new charters generally, 
see Part II., Sect. 5, post. 


AND ATTRIBUTES. 


SUB-SECT, 5.—MISNOMER AND MISDESORIPTION. 
A. In General. 


126. Substantial accuracy sufficient.) — The 
King incorporated a borough by the name of the 
Mayor & Burgesses of his borough of L. R., 
commonly called K. L. One became bound to 
the corpn. in a bond by the name of the Mayor & 
Burgesses of L. R.:—Held: the bond was good, 
& the variance immaterial. 

The name of a corpn. in grants or conveyances 
need not be idem syllabis seu verbis ; it is sufficient 
if it be idem re et sensu.—LYNNE REGIS OORPN. 
CASE (1612), 10 Co. Rep. 120 a; 77 BE. BR. 1111. 


Annotations :—Consd. Stafford Corpn. v. Bolton (1797), 
Bos. & P. 40; Oroydon Hospital v. Farley (1816), 
6 Taunt. 467; A.-G. 0 Rye ae (1817), 7 Taunt. 546. 
Ayray’s Case (1614), 11 Co. Rep. 18 
127. Mistakes helped in equity. — AUDLEY 
(Lorp) v. SIDENHAM (1590), Toth. 131; 21 EB. Rt. 
145 


See, generally, EQUITY. 


B. In Documents. 

128. Bond—To __ corporation— Variance im- 
material.|—The Abbot of Y. was incorporated by 
this name Abbas monasterii beatae Mariae Eborum, 
& a bond was made to the Abbot by this name, 
Abbati monasterii beatae Mariae extra muros 
civitatis Eborum; & although the abbey was 
extra muros civitatis Kborum; yet because in 
truth it was within the city, the bond was good, 
& therefore the Abbot there brought his action of 
debt by his true name, & in his declaration he 
said that the bond was made to plitf. per nomen, 
etc., which implies an averment that the abbey 
was within Y.:—Held: the writ was a good 
writ. 

In pleading, or in a special verdict, in many 
cases, if by express averment, or by the finding 
of the jury, it shall be made apparent to the ct., 
that the true name of the incorporation, & the 
name in the lease, grant, etc. are all one in effect, 
it will much enforce the matter, although in 
words there is some seeming difference.—YORK’S 
(ABBOT) CASE (1465), Y. B. 5 Edw. 4, fo. 5, pl. 20; 
cited in 10 Co. Rep. 125 b; 77 BE. R. 1116. 


Annotations :-—Distd. Mariot v. Mascal (1587), 1 And. 202. 
Refd. Button v. Wightman (1694), Oro. Eliz. 338. 











129. ——.|-— LYNNE REGIS CORPN. 
CasE, No. 126, ante. 
180. ——.]— Bond to Doctor C., 





Master, Fellows, etc., of Sussex & Sidney College, 
solvendum to the master, etc., is a bond taken in 
their corporate capacity.Sussex & “~~~~ 


immaterial.|—BROcK DISTRICT 


ance 
affidavit of service | COUNCIL vw. OWEN, PANTELS & 
made been | Rownps (1850), 7 U. C. R. 


128 i. ——- —— ———. }—A bond sued 
upon in the name of ‘*‘ The Trent & 


Trent & Frankford Road Co. : : 
no objection.—TRENT & FRANKFORD 
oaD CO. v. MARSHALL (1862), 10 
‘ Cc. P, 329.—OAN. 


1281. Bond—To corporution—Vari- ; 
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Sect. 4.—The name: Sub-sect. 5, B. & C.) 


(MASTHR, ETC.) v. DAVENPORT (1747), 
1 Wils. 184; 95 E. R. 568. 

181. ——— By corporation—Vold.] — KNIGHT v. 
WELLS CoRPN., No. 100, ante. 

132. Devise—To corporation — Variance im- 
Tagged —A devise to a corpn. is good, though 
it is no Lee their corporate name.—FOsTER v. 
WALTER (1588), Cro. Eliz. 106; 78 E. R. 364; 
sub nom. FoRSTER & WALKER’S CASE, 2 Leon. 


1838, —— ——.]—The mayor, jurats, & 
commonalty of the ancient town of R., were held 
to take lands by a devise to the right worshipful 
the mayor, jurats, & town council of the ancient 
town of R.—A.-G. v. Rye Corpn. (1817), 7 
Taunt. 646; 1 Moore, C. P. 267; 129 E. R. 218. 

134. Valid as appointment of 
charitable use.|—Devise void by misnomer of 
corpn., supplied in equity as a good appointment 
of a charitable use.—ANON. (1675), 1 Cas. in Ch. 
267; 22 H.R. 794. 

To charity.|—See CHARITIES, Vol. VIII., 
pp. 282, 306-308, Nos. 565, 865-894. 

135. Grant—To corporation—Void—Use of old 
instead of new name.|—ANON., No. 117, anie. 

. —-.] — Where the college of 
E. is incorporated by the name Pratpositi & 
Collegiit Regalis, Collegii Beatae Mariae de Katon 
juata Windsor, & the provost & college make a 
lease for a great number of years to A. omitting 
in the lease the words Beatae Mariae, & the 
repetition of the word college :—Held: the lease 
would be void for the misnomer. 

A grant made to a corpn. by any other than 
their true name, is void: for they know their 
own name (per CUR.).—EATON COLLEGE CASE 
(1557), 2 Dyer, 150 a; 1 And. 23; Moore, K. B. 

3; cited Ben. & D. 45; 78 EB. R. 327; sub nom. 
ANON., Jenk. 214. 


Annotation :—Refd. Lynne R Corpn. Case (1612), 10 
Co. Rep. 120 a. Lc = ss : } 
By 


137. corporation — Variance im- 
material.|—A grant by such a college in Academia 
Oxon, shall not be avoided for the misnomer, 
although the college was not named in Academia 
in the charter of incorporation, but in Oxon only.— 
BuTTON v. WIGHTMAN (1594), Cro. Eliz. 888; 
Poph. 56; 78 E. R. 587. 

Annotation :-—Refd. A.-G. v. Downing (1767), Wilm. 1. 

138. -|—It is against conscience 
for a corpn. to avoid its grant for a misnomer.— 
SLOCOMBE v. (circa 1600), Ch. Cas. in Ch. 
108; 21 KE. R. 67, L. C. 

139. Lease-—— By corporation — Vold.] — Eaton 
COLLEGE Cask, No. 136, ante. 

40. Long lease without 
consideration of fine or good rent.]—The dean & 
chapter of B. made sundry leases, misreciting the 
name of their corpn., & an intricate case of sundry 
such leases made of one thing to divers men}; 
wherein the Lord Chancellor said, that it was fit 
to help such leases in Ch., being for reasonable 
time, & upon good consideration ; contra, of long 
leases, without consideration of fine or good rent. 
ANON. (1603), Cary, 31; 21 E. R. 17. 



































ee 








q. —-— By corporation — Variance 
tmmaterial.}—The name of deft. as a 
sole corpn. was “* The Roman Catholic 
Episcopal Corpn. of the Diocese of 
8. in Canada.” The bonds declared on W. in the Provin 
were itn the name of the ‘‘ Roman 


dent & Fellows of King’s College, at 
© ce of N. S.”*: 
real name of the co 


CoRPORATIONS. 


141. ——— ——— Omission of word immaterial.] 
—CLARK’s OasE, No. 183, post. 
142. —— -—— Variance immaterial.| -—— The 
rovost, fellows, & scholars of Queen’s Oollege, 
xford, were guardians of the hospital, or meason 
de Dieu in S. They made a lease of the land 
parcel of the hospital to H. Jor a term of years by 
the name Praepositus Socii & Scholares Collegvi 
reginalis in Ozonia, Gardianus H as, etc. 
In an ejectione firmae upon that lease it was found 
for plitfis.; & it was objected in arrest of judgment, 
that the word gardianus, ought to be gardianit, 
for the college consists of many persons, & every 
person is capable, & it is not like unto an abbot 
& covent :—Held: the exception was not good, 
but the lease as well as the declaration was good, 
for the college is one body, as one person; & 80 
gardianus is good enough.—QUBHEN’S COLLEGE, 
Ox¥ForpD CAsE (1588), 1 Leon. 134; 74 H. R. 124. 

143. ——  ——- ——.]— TRINITY COLLEGE, 
CAMBRIDGE CASE (1609), 2 Brownl. 243; 123 
EK. R. 921. 

144. ——- —— Helped in equity— Lease for 
good consideration & for reasonable time.]—ANON., 
No. 140, ante. 

145. Apparent variance—No variance 
in fact.|—In ejectment, the demise was laid to 
be by the Mayor, Burgesses, etc., of the borough 
town of M., & on the trial it turned out from the 
charter that the name of the corpn. was, The 
Mayor, etec., of M. :—Held: this was no variance 
since it appeared from the charter, which was in 
evidence, that M. was a borough town.—Dos d. 
MALDEN CoRPN. v. MILLER (1818), 1 B. & Ald. 
699 ; 106 EK. R. 257. 

146. Presentation—By corporation — Variance 
immaterial.]|—Edward III. granted licence to R. 
to found a collegiate hall of scholars, etc. sub 
nomine Aulae Scholar’ Reginae de Oxon’, quae per 
unum praepositum de dictis scholaribus gubernabitur, 
& to give & assign a certain house, etc. praefatis 
praepositis et scholaribus aulae illius for their 
habitation for ever. James I. had exemplified 
the charter under the Great Seal in the records 
of Ch.; & the clause sub nomine was, Aula 
Reginae de Oxonia. R., who founded the college, 
in his charter of foundation, ordered that it should 
for ever be called Aula Reginae; & in several 

arts of his charter, scholares were called socit. 

e provost & scholars of the hall, by deed under 
their common seal & per nomina H., praepositi 
wt he in Universitate Oxoniae, cl sociorum, et 
scholarium ejusdem collegii, presented A. to a 
church, who was admitted, instituted, & in- 
ducted, & who afterwards, being proved of the 
hall or college, demised the rectory for years. 
Afterwards the poe of the hall or college, & 
the scholars of the same, per nomina ‘‘ Praepositi, 
Sociorum, et Scholarium, Aulae vel Collegii Reginae 
in Universitate Oxoniae,” patrons of all the church, 
by their deed sealed with their common seal, 
confirmhed the demise; & the Ordinary likewise 
confirmed it in the lifetime of A.:—Held: the 
true name of the corpn. was, ‘ Praepositus et 
Scholares Aulae Reginae de Oxon’,’’ & the presenta- 
tion & confirmation were good.—AYRAY’s CASE 








Thom. 106.—CAN. 

a. Valid — Use of old 
tinatead of new name.}—A deed to a 
corpn. described it by ita original name 


h when in fact ita name had then been 


n. was “The gohanged :—Held @ sufficient dee- 


Catholic Bishop of 8.”:—Held: the Governors of King’s College, N. 8." :— sonae 

variance was immaterial—Rvitz v. Held: the grant was prima Jacie made rly me pesonae tovenehle ep Rr. a 
SANDWICH D10CESEz, RoMaN CaTHOLIO to the corpn.—KING’S COLLEGE (Gov- vw. MIDLAND Ry. Co. (1882), 7 A. R. 
EFIs0OPAL OORPN. (1870), 30 U. ©. R. =RNORs) v. MoDoNnatp (1842), $  §9; 7OaN ‘ 


Parr I._—NaturE 


(1614), 11 Oo. Rep. 18 b; 77 BE. R. 1168; sud 
nom. QUEEN’S COLLEGH, OxForD Casn, Lane, 15; 
~~ nom. ATRIB ve SIO, Tene, 83. _ . Py 
HELE mamma hr (ee By A ea 
Corpn. v. Johnson (1733), 2 Barn. K. B. 120. sais 
147. Resolution — By corporation — Variance 
material.|—Where by statute, a special authority 
is delegated to particular persons, affecting the 
Peeper of individuals, it must be strictly pur- 
sued; & appear to be so upon the face of their 
proceedings. The mayor, aldermen, & commons 
in common council assembled, are not sufficiently 
described by the mayor & commonalty & citizens, 
though in fact the latter include the former.—R. 
v. OROKE (1774), 1 Cowp. 26; 98 E. R. 948. 
AGO. Monta. Bes, Witenes ge aoe baa 
Ez p. Kinning (i847), 40. B. 607, OO” ° 9: Pe 1483 
148. Sale— By corporation — Invalid.] — The 
cooks of London were incorporated by Edward IV. 
by the name of Two Masters or Governors & 
Commonalty of the Mystery of Cooks of London, 
& they bargained & sold land by the name of 
A., B., C., & D., Masters & Wardens of the Craft 
or Mystery of the Cooks of London, to R. D. :— 
Held: the corpn. was misnamed in the indenture, 
& the bargainee by his entry was a disseisor.— 
Oxorr v. HowEt (1578), 2 Plowd. 530; 75 E. R. 


7838. 
Anno es, - L A r 
(i633) Cro. Car. 302: ie mae tcaaiiaeeahia 

149. Misdescription immaterial— 
Omission of founder’s name.]—A corpn., entitled 
The Wardein & Poore of the Hospitall of the Holy 
Trinitie, in C., of the foundation of J. W., Arch- 
bishop of C., by deed, sealed with their common 
seal, in which they describe themselves as ‘‘ The 
Wardein of Poore of the Hospitall of the Holy 

tie in C,” omitting the name of their founder, 
sell part of their estate for £50, paid in discharge 
of the costs of the sales made by them for the 
redemption of their land-tax :—Held: the mis- 
description of the corpn., in omitting the name of 
their founder, was immaterial, &, if it had been 
material, it would have been cured by Land Tax 
Redemption Act, 1814 (c. 173), s. 12:—Oroypon 
HospiraL v. FaRtBy (1816), 6 Taunt. 467; 2 
Marsh. 174; 128 BE. R. 1116. 
Annotation :—Apld. R. v. Haughley (1833), 4 B. & Ad. 650. 


C. In Legal Proceedings. 


150. Mandamus.) — R. v. Rippon COorRpN., 
No. 586, post. 
151. ——.]—R. v. Ipswich Corpn., No. 809, 








post. 
152. Quo warranto.]—To a rule that had been 
made against the duke of B. to know by what 
authority he claimed to be governor of the corpn. 
of the conservators of B. L. & which was made 
upon other defts. to know why they claimed to 
be bailiffs of that co. exception was taken to the 
manner in which the rule was drawn up, the name 
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CORNISH 
t. Pleading — Action by (1874), 21 Gr. 6 


name—Ground for demurrer. }— 
SILVER MINING Co. v. BULL 
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of the corpn. being entirely mistaken :—Held : 
(1) rule would be discharged; (2) a new rule 
against defts. according to the true description 
of the corpn. would be refused, for there would 
have to be several motions aguinst the several 
defts.—R. v. BEDFORD (DUKE) (1729), 1 Barn. K. B. 
242; 94 E. R. 165; subsequent proceedings, 1 
Barn. K. B. 278, 280. 


‘Annotations :—Retd. R. v. Attwood (1833), 4 B. & Ad. 481: 
Darley v. R. (1844), 12 Cl. & Fin. 520. 


See, further, CROWN PRACTICE. 

153. Pleadings—Action by  corporation—Ap- 
parent variance—No variance in fact.|—NATIONAL 
Bank oF St. CHARLES v. DE BERNALES, No. 118, 
ante, 


AND ATTRIBUTES. 


Amendment.|—-See No. 156, post. 

154. Estoppel of corporation—From relying on 
misnomer or misdescription as defence-——Return to 
mandamus to corporation of different name.|-— 
May not a corpn. be estopped by their warrant of 
attorney ? Surely they may, & the judgment 
shall be against the corpn. by that name, & also 
execution shall be executed upon them thereon ; 
& here the question is, whether you are not 
estopped by your return (HOLT, C..J.). ; 

e agreed Gippo & Gippvico cannot be intended 
to be the same, & that Gippo could not be an 
abbreviation of Gippvico. a man is sued on 
his bond which he gave by a false name, & appears 
to it, he is estopped, & so is a corpn.; he has 
owned the writ: to be good by answering over: 
suppose an action is brought against J. of Styles, 
& ig of Downs appears of his own head, & pleads 
to it by the name of J. of Downs, surely this shall 
not conclude him to be J. of Styles; so here the 
Corpn. of Gippvico come by their own name, & 
answer a writ directed to the Corpn. of Gippo 
(POWELL, J.). ; 

They come here & say, they were incorporated 
by the name of Gippvico, & yet they might have 
the name of Gippo also, & we shall take them 
both to be the same, & not different; besides, I 
think this at present, that it is an estoppel (HOLT, 
O.J.).—R. v. Ipswich Corpn. (1706), 2 Ld. Raym. 
1232; 2 Salk. 484; 92 H. R. 313; sub nom. 
R. v. WHITACRE (SERJRANT), Holt, K. B. 446 ; 
sub nom. WHITACRE’S (SERJEANT) CASE, 11 Mod. 
Rep. 67; subsequent proccedings, sub nom. R. v. 
IpswicH Oorpn. (1707), 2 Ld. Raym. 1283. 
Annotations :— . R. v Joint Stock Co.’s Regis 

(1847), 10 Q. B. 839; Southampton & Ite 

v. Southampton L. B. (1858), § E. & B. 801 

Cambridge University, Bentley’s Case 

Rep. 202; R. v. Ward (1729), 1 Barn. K. B. 2 

Halford (1734), 7 Mod. Rep. 193; 

(1767), 4 Burr. 1998 ; 

que K. B. 360; - v. Corry (1 

sieht Diet USS BO Bs Ta 

R18 Eq. 28; R. v. Leeds JJ., Ex p. Binns 1908), 
95 L. T. 916; Cassel v. Inglis, [1916] 2 Ch. 211. 

155. Rectification by amendment—Judgment— 
Against corporation—Part omission of corporate 
name.}] —- Judgment against a corpn., omitting 

art of the corporate name, may be amended by 
he docket roll—HeEainas v. LONDON CORPN. 
(1640), Cro. Car. 574; 79 HE. R. 1093. 
the corpn., under their old name. A 
filed. his 


declaration, following the 
On @ 


used in the appearance. 

hendechiy to “ant est motion to amend, by substituting the 

dared on whee to “ secede do - "renee new. BANS OF sr eid ghar 

Municipal Co ”» the being no TELEGRAPH Co. v. McLaREN (1884), ct. Dn cLae hi AGEs DuB- 

gach corpn. in existence. Defts. did 1 Man. L. R. 358.—OAN. aN CORPN. (1842), 2 Leg, Rep. 356.— 

t deny making the bond, but pleaded 0. Rectification by amendment— if ; : 

over, On demurrer :— y not Pleading—Action agatnet corporation. ° 

Hebarred trom objecting’ to the form p45 Bugd.out a CEE eee at ritihar deerieeon 

Gt ths ‘compa, wearaltaned by nt R. S. c. 133, 3. 143,}—NoRTH OF SCOT- 


pleaded.— BEVERLEY 

TOWNSHIP 0, BARLOW (1861), 10 C. P. 
178.—CAN. 

a. —— Bil by corporation—Usee of 


of the corpn. was altered b 
The coe eeone of the corpn., notwith- 
standing the 


» OX p 
ance, & took other steps on behalf of 


statute. 
y we OANADIAN ORTGAG . U. 


LAND : 
an appear- tage (1900), 13 Man. L. R. 95.— 
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Sect. 4.—The name: Sub-sect. 5, C. Sect. 5: Sub- 
sects. 1 & 2.] 
156. —— Pleadings—Action by corporation.|— 


Pitis. were incorporated by the name of the 
Mayor & Burgesses of the borough of S. in the 
county of S., & sued by the name of the Mayor 
& Burgesses of the borough of S._ This is in abate- 
ment, & not in bar.—STAF¥YORD CoRPN. v. BOLTON 
(1797), 1 Bos. & P. 40; 126 BE. R. 767. 
Annotation s—Refd. Jowett v. Charnook (1817), 6 M. & 8. 

157. ——— Mandamus—Against corporation— 
Extent of amendment required.}—Where an appli- 
cation had been made for the costs of a mandamus 
upon an affidavit, intituled The Queen v. The 
Directors of the G. W. Ry. Co., instead of The 
Queen v. The G. W. Ry. Co., their name of in- 
corporation, the same mistake occurring in the 
body of the affidavit, & the rule was discharged 
on that counts the ct. refused a second applica- 
tion made upon the same affidavit amended in 
this particular, the amendment being required 
in the body of the affidavit, & not dias A in the 
title or jurat.—R. v». GREAT WESTERN Ry. Co. 
(1844), 6 Q. B. 597; 1 Dow. & L. 874; Dav. & 
Mer. 471; 3 Ry. & Can. Cas. 700; 13 L. J. Q. B. 
129; 2L. T. O. S. 368; 8 Jur. 107; 8 J.P. Jo. 
120; 114 E. R. 1374. 
Annotations :—Refd. Tilt v. Dickson (1847), 4 C. B. 736. 
Mentd. R. v. Hull & Selby Ry. (1844), 6 Q. B. 70; Dodg- 

gon v. Scott (1848), 6 Dow. & L. 27. 

See, further, CROWN PRACTICE. 

158. Monition—Against churchwardens.| 
— LIDDELL v. BEAL, No. 17, ante. 

See, further, ECCLESIASTICAL LAW. 

Coroner’s inquisition— Against corporation— 
ae quashed.|—-Sce Coroners, p. 252, No. 298, 
ante. 





Srcr. 5.—THE SEAL. 
SuUB-SEcT. 1.—IN GENERAL. 


See, generally, DEEDS & OTHER INSTRUMENTS. 

159. Inherent right of corporation aggregate to 
pbs seal.|—SUTTON’s HosPITAL CASE, No. 3, 
ante. 

160. Churchwardens é& overseers not entitled 
to seal at common law.|—Semble : churchwardens 
& overseers, having no corporate seal, have no 
power to execute a power of attorney authorising 
a party to continue to receive the dividends of 
stock notwithstanding fluctuations in the number 
& identity of the members of the corpn.—Re 
STRATFORD BRIDGE IMPROVEMENT Act, Ea p. 
ANNESLEY (1836), 2 Y. & OC. Ex. 350; 6 
L. J. Ex. Eq. 81; 160 BE. R. 431. 


sai 7 a :—Mentd. Re Paddington Charity (1838), 2 Jur. 


161. ——-.]—FURNIVALL v. CoomMBES, No. 20, 


ante. 
162. Non-existence of seal—Evidence against 
incorporation.|—-R. v. DAcCREs (LORD), No. 227, 


post. 

_ 163. Proof of seal—Necessity for.|—When an 
instrument having a seal affixed to it purporting 
to be a corporate seal is produced in evidence 


PART I. SECT. 5, SUB-SECT. 1. 
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it is necessary to prove that it is the seal of the 
corpn. if there be any doubt about it; otherwise 
any instrument with a seal to it might be produced 
in ct. as an instrument sealed by the corpn. 
(LAWRENCE, J.).—MoIsEs v. THORNTON (1709), 
8 Term Rep. 308; 101 = Th 1403, uni areas 
Argoletiont The Disks. Walmsley 0, Abbott 834), 5 
Hast, 1 Re. Bathwiok aa 9 1. J. 0.8. M. ©. 103. 
Mentd. Cannell v. Curtis (1835), 2 é 


Bing. N. C. 228 
Forgery of seal.)—See CriminaL Law & PRO- 
CEDURE. : 


SuB-sEcT. 2.—NECESSITY FOR. 

164. To express corporate will or do corporate 
act—Return to mandamus.|—In an action upon 
the case against a corpn. for a false return upon 
& mandamus plitf. was nonsuited because it was 
not proved to be under the common seal. On 
subsequent proceedings for attachment against 
the corpn. :—-Held: (1) the return ought to have 
been under the common seal; (2) an attachment 
would not lie against a corpn.—MORGAN v. 


CARMARTHEN CorPN. (1674), 3 Keb. 350; 84 
E. R. 760. 

165. ——- ———.]—Happock’s Case, No. 121, 
ante. ; 

166. ——. .|—The return of a corpn. to a 





mandamus need neither be signed nor sealed.— 
R. v. ExererR Corpn. (1697), 1 Ld. Raym. 228 ; 
91 E. R. 1045; sub nom. LypsTon v. EXETER 
CorPNn., 12 Mod. Rep. 126. 

167. —— —-—.]— A corpn.’s return to @ 
mandamus need not be sealed with the common 
seal.—R. v. CHALICE (1703), 2 Ld. Raym. 848 ; 
92 E. R. 66; sub nom. THETFORD CORPN. CASE, 
Holt, K. B. 171; 1 Salk. 192; 3 Salk. 103. 
Annotations :—Consd. Arnold_v. Poole Corpn. (1842), 

Dowl. N. 8S. 574. Distd. Kidderminster Corpn. v. 

Hardwick (1873), L. R. 9 Exch. 13. d. Fishmongers’ 

Co. v. Robertson (1843), 5 Man. & G. 131. Mentd. 

wero’ io Corpn. v. Brougham (1879), 48 


See, generally, CROWN PRACTICE. 

Removal of recorder.|——To a man- 
damus to restore P. to his place of recorder of the 
town of C. the return was that they were in- 
corporated by the name of mee fed aldermen etc. 
with a power to choose a recorder hubendum pro 
termino vitae aut ad voluntatem eligentium, that P. 
was chosen recorder ad voluntatem eligentium, & 
that afterwards by the votes of the greater 
number of the electors he was removed, & A. 
constituted recorder under their common seal. 
Upon this return it was moved for P. that although 
they had alleged a power to choose a recorder at 
will yet they should have shown cause for his 
removal, his being a judicial office which the ct. 
took notice of ; & that none had a power to remove 
judges ad libiium but the King, that a cory 
aggregate could not determine their will but 
under their common seal, & that was not shown 
here :—-Held: (1) where a recorder was at wi 
they might remove him at pleasure ; (2) as it did 
not. appear that P. was constituted under the 








; tunities, which he _ described, of A .}]—Some of the parties 

: observi mnowitg the seal of a execu a deed were corporate bodies, 

e. Inscription on.]— The common SFP Os that he believed the seal to & the witnessing clause was expressed. 

seal of a corpn. need not have the be their seal, both from the impression ‘‘In witness whereof, the parties 

corpn.’s name inscribed upon it.— itself & from the signature of the party hereto have hereunto set their hands & 

Pirt & Sons v. SYDNEY MUNICIPAL attached to it, with which he was seals,” etc., & the seals were all simple 

Counci, (1907), 8 S. R. N.S. W. 1: aca ted :—Held: sufficient to go wafer seala:—Held: prima facie evi- 

24 N.S. W. W. N. 203.—AUSB. , to & jury to authenticate the seal, dence that these were the proper 
' though not conclusive.—DorE d. Kin@’s corporate —O Sait Co 


£. Proof of seal.)-— Where a wit- 


nees stated that he had good oppor- ; 677.—CAN. 


COLLEGE v. KENNEDY (1849), 5 U. C. R. 


rate seals. NTARIJO «Ve 
| MEROHANTS’ SALT Co. (1871), 18 Gr. 
551.— CAN. 
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common seal his removal was good; (3) as A. 
was constituted under the common seal this act 
removed P.—PEpIs’s CasE (1679), 1 Vent. 342; 
i E. R. a. : Qonsd 

Annotgon iN i MOL Por to ) R. v. Canterbury Corpn. 


169. ——.|—-A pes created for the purpose 
of supplying gas may maintain assumpsit for 

reach of a contract by deft. to accept gas from 
year to year at £12 168. per annum, & such a 
promise by the co., though not under seal, is 
valid, being a contract of frequent & daily occur- 
rence. 

The general rule of law is that a corpn. contracts 
under its common seal, &, as a general rule, it is 
only in that way that a corpn. can express its 
will or do any act. That general rule, however, 
has from the earliest traceable periods been 
subject to exceptions, A corpn. may sue or be 
sued in assumpsit upon executed contracts of a 
certain kind, among which are included such as 
relate to the purposes for which it was created ; 
the first question will be whether as affecting 
this point & in respect of sych contracts there is 
any sound distinction between contracts executed 
or executory. Now the same contract which is 
executory to-day may become executed to-morrow ; 
if the breach of it in its latter state may be sued 
for it can only be on the supposition that the 
party was competent to enter into it in its former. 
(LORD DENMAN, O.J.)—CHURCH v. IMPERIAL GAS 
Lieut & CoKE Co. (1838), 6 Ad. & El. 846; 3 
Nev. & P. K. B. 35; 1 Will. Woll. & H. 137 ; 
71. J. Q. B. 118; 112 BE. R. 324. 

serra Ee nd. & Apld. Ludlow Corpn. v. Charlton 

815. Consd. Arnold v. Poole Sorts 
Sth; Hall v. Seat Gelne’ tig 4), 
; Sake ®. Cuckfield Union Grdns. (1852) al 


istd. Hende erson of Australian Roy. 
igation Co. mrs 24 L. J. Q. B. : 


en Ante N. S. 576; 
Gris (d 5 813), 27 L. T. 342. 


ra rbot Groen rdns. (1874), L. R. 9 0. P. 91; 

wells v. ‘Kingston-upon-Hull (1875), L. R. dass} ‘ pee : 
oung v. Ro Leam a Corpn. ap: 

Cas. 517. Retd. Gibson v. Mast India dia Co. g30), 1 

493; Fishmongers’ Co. v. Robertedi cists) 

N. R. 56; Paine v. Strand Union (age), 8 %. atta 7 

Finlay v. Bristol & Exeter a A (1852), 7 ixch. 409; 

Lawford v. Billericay R. C. (1903), 72 L. J. K. B. 554. 


170. -|—A municipal corpn. cannot enter 
into a contract to pay a sum of money out of the 
corporate funds for making improvements within 





the borough by removing an obstruction in one | 


of the streets of the borough except under the 
common seal. 

The seal is required as authenticating the 
concurrence of the whole body corporate. The 
resolution of a meeting, however numerously 
attended, is after all not the act of the whole 
body. Every member knows he is bound by 
what is done under the corporate seal & by 
nothing else (RoOLFE, B.).—LUDLOW CORPN. v. 
CHARLTON (1840), 6 M. & W. 815; 10 L. J. Ex. 
75; 4 Jur. 657; 151 KH. R. 642. 


fmold v. Poole Corpn. (1842), 2 

Dowl. N. s. 574. 2. v. Thames Haven jock 
& Hee (1849), 3 Exch. are rejl v. Billericay Union 
(1849), 3 Exch. 283; Clarke oe Jucktield Union Grdns. 
(1852), 21 L. J. Q. B. "349, istd. Lowe v. L. & N. W. Ry. 
1852) Ry. Cas. 524. Consd. Henderson v. 
al Mal Piem Navigation Co. 
St. zeuoras Board of 


Retd. London Fishmongers v. nope 
ein PL. J.C. P. 185; Hall v " SWanbo’ GO 
6; Paine v. Strand Union a eis 6; 
ham Canal Co. v. Bold (18 git), 13 Jur 
aes "Gee v. Midiand Counties Ry. (1849), 3 Exch. 268; 
Diggles v. London & Blackwall Ry. (1850), 15 L. T. O. &. 
208 omersham v. Wolverham hb hag hed Sea Co. 
(1851), 6 Exch. 137; Finlay v. Bristol 
1852), 7 Exch. 409; Smith v. Hull Glas 
16 Jur. 595; Lawford v. Billericay R. C., 
173. Mentd. Beeching v. Westbrook (1841), 2 M. & W. 


171. —— Petition for payment of dividends on 
interim investment—To Chamberlain or Comp- 
troller of City of London.|——A petition had been 
presented by the corpn. of London for interim 
investment in Oonsols of some moneys arising 
from sale of lands belonging to the corpn. as 
trustees of the Bridge House KHstates, & the 
petition asked for payment of the dividends to 
the corpn. or to the Chamberlain of the City or 
Comptroller of the Bridge House Estates for the 
time being, but the registrar refused to draw up 
the order because the petition was not under the 
seal of the corporation :—Held: the order should 
be drawn up as prayed, for the rule requiring the 
seal of railway cos. to petitions asking for pay- 
ment of moneys to their secretary or other officer 
did not apply to a case like the present, the 
Chamberlain & Comptroller being well known & 
recognised persons.—Ha2 p. LONDON CORPN., 
[1878] W. N. 238. 

Annotation :—Refd. Re Brettingham, Melhado v. Woodcock, 

11904] W. N. 168. 

172. Need not be common seal.|—In a quo 
warranto brought against bailiffs aldermen etc. 
they appeared by warrant of attorney, but one 
of the bailiffs named in the warrant did not 
appear nor agree to it :—Held: (1) although the 
warrant of attorney was under another seal than 
their common seal, yet being under seal & recorded, 
it could not be annulled; (2) the appearance of 
the major or greater part being recorded, was 
sufficient.—YARMOUTH CORPN. & COWPER’S CASE 
(1630), Godb. 439; 78 K. R. 258. 

173. Foreign corporation.|—-Articles of assocn. 
of an English co. provided that the instrument 
appointing a proxy should be in writing under the 
hand of the appointor or his attorney duly 
authorised in that behalf, or, if such appointor 
was a corpn., under its common seal. A South 
African co. having no common seal & not required 
to have one was a shareholder in the English co., 
= by writing under the hands of two directors 

ppointed an attorney in England to vote on its 

, with power of substitution. Acting under 

this power the attorney appointed himself proxy 

in the form prescribed by the articles & claimed 

to vote either under the power of attorney or 

under the proxy. The chairman rejected this 
vote :— 

Held: the requirement of a common seal in the 
articles only applied to corpns. having a common 
seal according to English law, & the attorney of 
the South African co. was entitled to vote at any 
rate under the proxy if not under the power of 
attorney itself.—COoLONIAL GOLD HKEEF, Lip. v. 
FREE State RanpD, Ltp., [1914] 1 Oh. 382; 83 
L. J. Ch. 303; 110 L. T. 63; 30 T. L. R. 88; 


G 
say a7 Leh Ft . Kidderminste 58 Sol. Jo. 173; 21 Mans. 42. 
arnt! (1873), L. R. ‘Avid. i oh, 13. nna, Auntie 2 As regards contracts.]—See Part X., Sect. 2, 
penne Spon t 18), ae , ; eae as vi Wells ». post; LocaL GOVERNMENT ; METROPOLIS. 
Hunt v. Wimbledon . (1878), 3 C. P. D. 208. Consd. To delegate authority for particular purpose.]— 
Young v. Royal L n Spa Corpn. (1883), 8 oy See Part XITII., post. 
PART I. SECT. 5, SUB-SECT. 2. to actions —BREWSTER v. 128.—CAN. 
169 5 To express ate will or do CANADA Oo. (54) 7 ‘Gr. 443.—CAN. 
corporate act.}—The objection that a 169 iii. ———.]— PAmLEY v. OHILLI 


corpn. cannot be bound unless under 
the corporate seal, is applicable only 


169 ii. ——.}-UNITED TrRusT Co. v. 
CHILLIWACK CORPN. (1896), 5 B.C. ’R, 


WAOK CORPN. (1896), 6 B C. R. 32 
CAN. 
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Sect. 5.—The seal: Sub-sect. 8, A.] 


SuB-sEcT. 3.—AFFIXING. 
A. By Whom. 

174. Presumption that seal duly affixed.|— 
Directors exercising the powers conferred by the 
Companies Clauses Consolidation Act, 1845 (c. 16), 
must act together & as a board. The prescribed 
quorum of directors in defts.’ co. being three the 
secretary affixed the seal of the co. to a bond 
after having obtained the written authority of 
two directors at a private interview & at another 

rivate interview the verbal promise of a third 
‘© sign the authority. The co. being sued upon 
this bond :—Held: the seal of the co. was affixed 
without lawful authority & the co. were not 
liable on the bond. 

It is not to be presumed that what has been 
done is ulira vires & therefore when an instru- 
ment, is produced under the seal of the co. it is 
prima facie to be taken that the seal was properly 
affixed. But it is here shown affirmatively that 
.the seal was not properly affixed (BRAMWELL, B.) 
—D’Arcy v. Tamar, KIT & CALLINGTON 
Ry. Co. (1866), L. R. 2 Exch. 158; 4 H. & C. 
468; 361. J. Ex. 37: 14 L. T. 626; 30 J. P. 
792; 12 Jur. N.S. 548; 14 W. R. 968. 


Annotations :-—. . & Distd. Re Bonelli’s Telegraph Co., 
Collie’s Claim (1871), L. R. 12 Eg. 246; Mahony v. 
Haat Holyford ng Co. (1875) . R77 H. L. 869. 


istd. He Great Northern Salt & Chemical Works, Ez 7. 
Kennedy (1890), 44 Ch. D. 472; County of Gloucester 
Bank v. Rudry Merthyr Steam & House Coal Colliery 
Co., [1895] 1 Ch. 629. Refd. Duck v. Tower Galvanizing 
Co., [1901] 2 K. B. 314; Ruben v. Great all Consoli- 
dated, [1904] 2 K. B. 712. Mentd. Cook v. Ward (1877), 
20. P. D. 255; Re Haycraft Gold Reduction & Mining 
Co.. (1900) 2 Ch. 230. 

175. ——.|—-The directors of an incorporated 
manufacturing co. having the legal custody of the 
corporate scal, are authorised to affix it to an 
indenture granting an annuity by way of retiring 
pension to a clerk of the co. in consideration of 
past services, & subject to a proviso restricting 
the grantee from manufacturing or assisting in 
the manufacture of the article. 

Where the charter of incorporation requires the 
assent of the corporate body convened in a particular 
manner to the affixing of the corporate seal by the 
directors, it lies upon the corporate body impugning 
the authority of the directors, repudiating their act 
in affixing the seal, & disclaiming the contract, to 
show that no such assent was formally given, & if 
this is not clearly shown the corpn. are bound by 
the deed.— CLARKE v. IMPERIAL Gas LIGHT & COKE 
Co. (1882), 4 B. & Ad. 815; 1 Nev. & M. K. B. 
206; 2L. J. K. B. 80; 110 HK. R. 478. 

Annotations :-—-Refd. Hill v. Manchester & Salford Water- 
works Co. (1833), 2 Nev. & M. K. B. 578; Hast 

Rys. v. Eastern Counties Ry. (1851), 11 C. B. 775. 

176. ——— Third party taking corporation deed— 
Right to assume internal regulations complied with. 
—Where articles of assocn. of an incorporate 
co. empower the directors to make regulations 
as to the quorum of directors necessary to authorise 
the affixing of the common seal, an outside 

erson taking a deed under the co.’s seal signed 
by two directors & the secretary is entitled to 
assume that the regulations made by the directors 
have been complied with, & a plea of non est 
jactum cannot be sustained by evidence that 
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ment was signed by the mayor, with 
a 
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regulations have been made requiring a quorum 

of three directors.—CoUNTY OF GLOUCESTER BANK 

v. Rupry Merrtuyr Steam & House Coan 

CoLttisry Co., [1895] 1 Ch. 629; 64 L. J. Oh. 

451; 72 I. T. 875; 43 W. R. 486; 389 Sol. Jo. 

8381; 2 Mans. 2283; 12 R. 183, 0. A. 

Annotations :—COonsd. Premier Industrial Bank v. Carlton 
Manufact Co., [1909] 1 K. B. 106. Refd. Re Bank of 
Syria, Owen Ashworth’'s Claim (1900), 83 L. T. 547; 
Duck v. Tower Galvanizing Co., 11901} 2K. B. 314; 
Ruben: v. Great vingal! Consolidated, (1904) 1 K. B. 
650; Re Fireproof Doors, Umney v. The - (1916 
2 Ch. 142; Dey »v. nger Engin Co., {1921 

110; : re ine we newton kine Oy ‘ Seeble 

(1913), 82 L. J. Ch. 388. -s. 

177. Person without authority—Whether in- 
dictable offence.]—-M. was indicted at the Old Bailey 
for forgery, for that he, being governor of & co., 
set the seal of the co. to a deed without 
authority :—Held: a certiorari would be granted 
to remove the indictment as it appeared to the 
ct. that that fact was not indictable. — MAcK- 
wou e CAsE (undated), cited 4 Vin. Abr. 345, 


pl. 81. 
Annotation :-—Distd. R. vaPusey (1724), Seas. Cas. K. B. 91. 
178. ——.]—A member of a corpn. was 
indicted for a misdemeanour for putting the 
common seal of a corpn. to a deed whereby the 
corpn. surrendered to the King their charter 
franchises lands & tenements without the consent 
of the corpn. & for publishing it as the deed of 
the whole corpn. & causing it to be enrolled in Ch.— 
aoe Tyack (1676), Tremaine’s Placita Ooronae, 
179. ——- & acting fraudulently—Seal in 
custody of fraudulent clerk or secretary— Whether 
corporation bound.|—-The trustees of a charitable 
corpn. having a sum of stock standing in the books 
of the Bank of Ireland, allowed their common 
seal to remain in the possession of their secretary, 
but without authority to use it. The secretary 
fraudulently affixed this seal to certain powers of 
attorney, & having prcures the signatures there- 
to of two persons, falsely attesting that the seal 
had been duly affixed to such powers, obtained 
transfers of the stock of the trustees thereunder, 
after which he accounted for the dividends to the 
trustees, who remained ignorant of the transfers 
for three years, when they prosecuted & convicted 
him of forgery, & brought an action against the 
bank to recover the stock so transferred by them : 
—RHeld: these facts did not amount to that 
species of negligence in the trustees which would 
entitle a jury to find that as between them & the 
bank the transfers were valid for the negligence 
requisite to constitute a good defence in such a 
case must have been such as was immediately 
connected with the improper transfer.—BANK OF 
IRELAND v. EVANS’ CHARITIES TRUSTEES (1855), 
5 H. L. Cas. 389; 25 L. T. O. 8S. 272; 3 W. R. 
573; 38C. L. R. 1066; 10 E. R. 960, H. L. 
Anetta Puma, Shag Nera Brn Auten 
Kast. Holytord Mining Co. (1875), lL. R. 7H. L. 469. 





Consd. Merchants of Staple of England v. Bank of England 
(tee. » 57 L. J. Q. B. 418; Vag o v. Bank of England 
1888), 22 Q. B. D. 103; Farquharson v. , (1902) 
A. C. 325; Ruben v. Great Fingall Consolidated, [1906] 
A. C. 439. Refd. Re North British Australasian OCo., 
Ez np. Swan (1859), 7 OC. B. N. 8S. 400; Swan v. North 
British Australasian Co., (1863) 2 H. & (. 175; D‘Aroy v. 
Tamar Kit-Hill & Callington Ry. (1866), 14 W. R. 968 ; 

TOWN Comers. (1847), 11 IL. R. 


the words S§8. 435.—IR. 


1741. Presumption that seal duly Villa ’’ inscribed around what appeared ._—— May be rebutted. J—Th 
}-The acknowledgment of a to be the cit — - it im- presumption relating to an faareaiient 

deed was in the following form: ‘ Be rted to be the corporate seal of §., which has the corporate seal attached 
it remembered that on, ete., before not the private of the mayor  & the signatures of the proper officers 
me, T. G., mayor of the town of S,,  DEVEBER ¥v. BRITAIN (1859), All. that there was authority to affix the 
personally appeared, etc. Given under 330.—OAN. seal may be rebutted.—CossiTr ». 
my hand & seal.” The acknowledg- 174 ii. ——-.]—- JONES ©. GALWAY CUSACK 71903), 40 N. 8. R. 446.—OAN, 
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Arnold ». Cheque Bank, Arnold v. City Bank tettty 
10. P. D. 578; Crapp v. Hast Stonehouse L. B. (1889), 
6T L. R. 601; S o. Prosser, [1907] 2 K. B. 735; 
London Joins Stock Bank v. M n & Arthur, (1018) 
A. GC. 777. entd. Cornish v. Ab mn on) 28 L. J. Ex. 
262; Baxendale v. Bennett (1878), Q. B. D. 525; 
London & South Western Bank v. Wentworth (1880) 
Ex. D, 96; Re Cooper, Cooper r. Vesey (1882) 26 
Ch. D. 611: Hall v. West-End Advance Co. (1883), 
Cab. & El. 161; Bank of England v. Vagliano, (1891] 
A. O. 107; Marsh v. Joseph (1896), 75 L. T. 558: Schol- 
field v. Londesborough, [1896] A. OC. 514; Longman v. 
Bath Electric Tramways, [1905] 1 Ch. 648; Lewes 
onltary Steam Laundry Co.:v. road O (1906), 95 L. T. 
444; epitigalla Rubber Hstates v. National Bank of 
India, [1909] 2 K. B, 1010; Morison r. London County 
& Westminster Bank (1913), 108 L. T. 379. 

, J—P itfs. ’ a cor- 
porate body, left their seal in the custody of their 
clerk, who, without authority, affixed it to powers 
of attorney, under which certdin stock in the 

ublic funds, the property of pltfs., was sold. 
e clerk appropriated the proceeds. In an 
action in which pltfs. claimed that they were 
entitled to the stock on the ground that it had 
been transferred without their authority by 
defts. :—Held : assuming pltfs. had been negligent, 
their negligence was not the proximate cause of 
the loss, & did not disentitle them from recovering 
in the action.—StTarLze oF ENGLAND (MAYoR, 
ETC. OF MERCHANTS OF) v. BANK OF ENGLAND 
(GovERNOR & Co.) (1887), 21 Q. B. D. 160; 57 
L. J. Q. B. 418; 52 J. P. 580; 86 W. R. 880 ; 
47. L. R. 46, C0. A. 
Annotations :—Consd. Vagliano v. Bank of England (1888), 
Refd. Crapp v. East Stonehouse L. B. 
i ; Brocklesby v. Temperance Bidg. 
OC 2 ; Ruben v. Great Fingall Consoali- 
dated, (1904) 2 K. B. 712; Kepitigalla Rubber Estates 
v. National Bank of India, [1909] 2 K. B. 1010; Mac- 
v. London Joint Stock Bank, [1917] 2 K. B. 439. 
Mentd. Bank of England v. Vagiiano, [1891] A. C, 107; 
Scholfield v. Londesborough, [1895] 1 Q. B. 536: London 
qome Stock Bank v. Macmillan & Arthur, [1918] A. O. 


Re Nepcnb Looan Boarp (1889), 6 T. L. R. 501, 
AS eee ee, Ss ee iia, Sano 


@ sum of money to the secretary of deft. co. for 
his own purposes, & received from him as security 
a document which purported to be a certificate of 
shares in deft. co. made out in the names of 
certain nominees of pltfs. The document bore 
the seal of the co. & appeared to be signed by two 
of the directors, & was countersigned by the 
secretary. The seal had been affixed thereto by 
the secretary fraudulently & without any authority 
from the directors, acting not for or on behalf of 
the co. but entirely for his own purposes, & the 
signatures of the two directors were forgeries by 
the secretary. It was admitted that the secretary 
was & proper person to deliver certificates :— 
Held: in the absence of any evidence of a holding 
out of the secretary by the co. as a person having 
authority to warrant the genuineness of certificates 
the co. were not estopped from disputing pltfs.’ 
right to have their nominees rezistered as share- 
holders.—RUBEN v. GRBAT FinGatt CONSOLI- 
DATED, [1906] A. C. 489; 75 L. J. K. B. 848; 
by t T. 214; 22 T. L. R. 712; 1€ Mans. 248, 


Annotations :—Expld. Lloyd v, Grace, Smith, [1911] 2 K. B. 
489. oe a se runker v. Watoutoasa (1908), 

24 T. L. R. 864; Russo ese Bank v. Li Yau ‘ 

1910) A. ©. 174; Lloyd v. Grace, Smith, [1912] A. C. 
16; Rank v. Craig (1918), 88 L. J. Ch. 46. 

182. ——— Requisite formalities not observed in 


obtaining authority—Whether corporation bound.] 


186 i. ercbipe 4 of members — To 

nor Abe wnajarity af Cora. of 
™ ; ts) of Corpn. o 
Trin. posed to 


Du » pro 
the corporate seal of the College to an 


atent & 


application to the King for letters 
ltering the 


ainst the protest of minority :— 
Fela : the oeton of the majority 
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—D’Aroy v. Tamar, Krr Hirt & CaALLINeTonN Ry. 
Co., No. 174, ante. 

183. Head of corporation—With assent of 
members—Head & members one entire body.|—In 
ejectione firmae the case was the master brothers 
& sisters of the a of M. V. by indenture by 
the name of the M. hospital, omitting the word 
V. leased the land. The words of the indenture 
were haec indentura inter magistrum fratres & 
sorores hospital M. etc. Testatur: ‘‘the master; 
with the assent of the brothers & sisters leased to 
A. in cujus rei testimonium the master, with the 
assent of the brothers & sisters, put their common 
seal’ :—Held: (1) the lease was void for the 
brothers & sisters, being one entire body with the 
master, were not parties to the indenture, but 
gave their consent only; (2) the omission of the 
word V. did not invalidate the leagse.—OLARK’S 
CaAsE (1584), 4 Leon. 11; 74 EB. R. 698. 

184. Person acting under general aecoke Aa 
In an action against a corpn. on a bond deits. 
pleaded non est factum :—Held: a clause in the 
Act authorising the co. to raise money by bond 
whereby the co. were authorised to any general 
or special general assembly to order & dispose of 
the custody of their common seal & the use & 
application thereof empowered them to make rules 
& regulations for its custody, but did not require 
their concurrence in each particular act of sealing, 
& a bond to which the seal had been affixed by 
the co.’s clerk under a general authority from the 
directors was valid.—Him.t v. MANCHESTER & 
SALFORD WATER Works Co. (1833), 5 B. & Ad. 
866; 2 Nev. & M. K. B. 578; 3 L. J. K. B. 193 
110 HR. R. 1011. 


notations :—. . Mestayer v. B (1834), 4 Tyr. 466. 
Ay Y dog Brompton, Rothe Gingham & 


Rochester Waterworks Co. (1861), 1 B. & 8. 675. 

185. Majority of members—To change nature 
of corporation—Right of minority.|——A motion was 
made on behalf of the minority for an injunction 
to restrain the majority of the members of a 
corpn. from surrendering their charter with a 
view to obtaining a new charter for an object 
different from that for which the original charter 
was granted :—Held: an injunction would be 
granted until the hearing. ; ; 

I am not prepared to say that it can be in the 
power of any person or persons, to whom the 
general authority of using the common seal is 
entrusted, to use it, without at least the consent 
of every member of the corpn., for the patpore of 
changing the nature of the institution (KNIGHT 
Brucg, V.-C.).—WARD v. SOCIETY OF ATTORNIES 
(1844), 1 Coll. 370; 8 Jur. 1021; 63 H. R. 459. 


notations :—Co: Hoey v. M‘Farlane (1858), 4 C. B. N.S. 
AG ; Jenkin NE Oey sorted Soc. of Great Britain, 


18; 

621) 1 Ch, 392. 

186. Minority of members—Refusal of majority 
to concur.]—(1) Dr. LusainaTton in Veley v. 
Gosling (1843), 3 Curt. 2538, put the case of a 
mandamus to do an act ordinarily & legally done 
by certain persons, as to put a corporate seal on 
an instrument. The case supposed of course 
excludes the notion that the seal is in the custody 
of a particular officer & that, by the charter, he 
only can affix it, & that he refnses to do so, That 
would be a case of disobedience to be punished, 
but the act would de facto remain unperformed. 
If the act were properly to be done by the majority, 
& the greater number of those present refused to 
concur, but the lesser number did in fact affix 


could not be restrained Dy one: 
—GrRay & CATHCART ¥. INITy OCOL- 
Gas serve Provost, ETc.), (1910) 
1 ry r aniel ry 


constitution of 
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Sect. 5.— The seal: Sub-sect. 8, A,, B. & Ce sub- 
sect. 4. Sects.6 & 7: Sub-secis. 1 & 2.) 


the seal, we should feel no difficulty in saying 
that the seal was well affixed (LORD DENMAN, C.J.). 
(2) A bye-law, though made by & applicable 
to a particular body, is still a law, & differs in its 
nature from a provision made on or limited to 
particular occasions. Jt is a rule made pro- 
spectively, & to be applied whenever the circum- 
stances arise for which it is intended to provide 
(LORD DENMAN, (.J.).—GOSLING v. VELEY (1847), 
7Q. B. 406; 16L. J. Q. B. 201; 11 J. P. 372; 
ll Jur. 885; 115 E. R. 542; sub nom. GOSLING v. 
VELEY, BRAINTREE CHURCH RATE CASE, 8 
L. T. O. S. 555; affd. (1850), 12 Q. B. 828; 
revsd. on other grounds (1853), 4 H. L. Cas. 679, 
Annotations : :—Generally, Mentd. v, | Thomas | (1842), 
3 Q. 589; ranels v, tone (1844), & Q. B. 
Dale v. Pollard (1847), 11 J. P. 536; EKynsham 
. B. 39 Cordey : Bentley (1851), 15 
764; RR. ». ’ Onristchureh Overseers (1857), 
~G. me : ¥. Tandon Consistory Co Kx p. 
Beall (1862), 12,0 BLN. 


220; Trench © Nolan, 
Tliamentary Elections Act 1868, & Galway County 
Election Petition (1872), 20 0 W. R. 833; Drin 


H t:} 

P. rhe B eroltnnd Howe e 
Sandhurst (eto) 2 23 0. B D. 79; A.-G. v. Wilts United 
Dairies (1921), 3 L. R. 884 
187. Trading corporation—Persons having legal 

custody of seal.|—CLARKE v. IMPERIAL GAS 

Lieut & CoKE Co., No. 175, ante. 

188. Persons managing corporation’s 
affairs.|— Whoever as a matter of practice manages 
the aflairs of a trading corpn. must of necessity, 
in the absence of any rules contained in the 
constitution of the co., be able to use the seal of 
the co. for those acts which he is authorised to 
perform.—Re BARNED’s BANKING Co., Ha p. 
CONTRACT CORPN. (1867), 3 Ch. App. 105; 3&7 
L. J. Ch. 81; 17 L. T. 267; 16 W. R. 193, L. J. 


Annotations :—Refd. Merchants, etc. of Sta le of end 
v. Bank a aot arteries (1887), 5 oe L. T. Mer 


Asiatic 

(1869), 4 ar ag Op: 
national Contract Co. ‘186 9), 19 L. 
national Contract Co., Hughes’ Claim AUT e? 

623; Ke Land Credit Co. or Ireland, Weikershe ie 
(1873), 2 28 L. T. 253; Mersey Steel & Iron Co. v. Naylor 
(1882), 9 Q. B. D. 648; Re Thomas, Thomas v. Sully, 
{1915} 1 Ch. 326. 





B. Enforcement of. 


189. By mandamus—To compel warden of college 
to seal answer of fellows in Chancery.|—A man 
damus was granted to compel the warden of W. 
college to affix the common seal of the college to 
an answer of the fellows etc. in Ch., contrary to 
his own separate answer put in. 

In the Ct. of Ch., where a bill is brought against 
a sp if the corpn. is in contempt there is no 
reme by way of proceeding for a contem t 
personally against the real parties who offen 

ut the mode of compulsion is by Secueatratlon, 
by taking possession of the personal estate & the 
rent & prone of the real estate of the college or 
corpn. (LORD MANSFIELD, C.J.).—R. v. WINDHAM 
(1776), 1 Cowp. 877; 98 E. R. 1139. 

Annotations :— v. Beeston Ges Term Rep 


.R 
592. Mentd. ueen’s College ambridge (1328), 
5 Russ. 64; Mile. awker (1874), , L. ee 9 Exch. 3 


190. ——— To seal bond securing annuity indee 
Municipal Corporations Act, 1835 (c. 76).])—A 
person who has filled the office of town clerk & 


ee I. SECT. 5, SUB-SECT. 3.—B. 


ee To cp ee head 

seal answer - 
of corer te Chan ‘aepeee 
of answer.}—GILDERS 


mie eee oe 
Istanpd Ry. & GinaL Co. lis71), 3 
Ch. Ch. 358.—CAN. 


284; 15 0. W. N. 


PART I. SECT. 5, SUB-SECT. 3.—C. 


198 i. Binding on _ corporation.) — 
EASTVIEW TOWN v. OTTAWA ROMAN 
CATHOLIC CORPN. (1919), ue a L. R. | Ferro 


CORPORATIONS. 


clerk of the peace of a borough, & as incident 
thereto has acted as clerk to the ‘justices of such 
borough, previous to the passing of the above 
Act, is entitled to compensation under sect. 66 of 
that stat. for the loss of the fees & emoluments of 
the latter situation, as the word ‘‘ office” in that 
sect. is not to be construed in its strictly legal 
sense, but, with reference to sect. 37, in its general 
sense, as equivalent to ‘ situation or employ- 
ment,’’ & a mandamus lies to compel a corpn. to 
pw the corpn. seal to a bond awarded py ve 
rds of the Treasury securing an annuit 
compensation for removing from such o re -— 
R. v. BRIDGEWATER CORPN. (1837), 6 Ad. & EI. 
839; 1 Nev. & P. K. B. 466; Will. Woll. & Dav. 
129; 61. J. M. C. 78; 1 J.P. 21, 2138; 1 Jur. 
40; "112 B. R. ie ; subsequent proceedings (1839), 
10 Ad. & El. 281 


Annotations — Folld. v. Carmarthen Corpn. (1839), 
11 Ad. & “EL 8 Conse. Temple v. Eccl. Comrs. (1853), 
3 De G. M. & @. Ref. Ld P, Harvey (1838), 7 
Ad. & El. 739; 8 ee are e Kdwards (1838), 
7 Ad. & El. 736s v. York ie Ti7t3) 3 2 B. 550: 
R. v. . Manchester Ee “é GEeG), 11 Jur. 222; Rv. L. G. 
Board ati te ‘on 9 Q. B. 148; Re Carpenter & Bristol 
Corpn: (1907), u T. 461. Meaté, R. wv. Harwioh 

rpn. (1842), = a. B . 909; ee rwich Corpn. (1842), 
Sou, 285; hton B. G.a8ar), 7 & B. 249; 


R. v. fied t cases 


191. To aga sealing of presentation— 
By mayor.|—-A mandamus issued to the mayor 
of B. to affix the common seal to a presentation 
to the rectory & hospital of J. The return to the 
writ denied the right. On an action for a false 
return :—Held : Hite, would be entitled to a 
verdict & a peremptory mandamus should issue 
to the then mayor. —Ke BEDFORD CORPN. (1742), 
cited 1 Q. B. 378, n.; 113 EK. R. 1178. 

Annotation :—Folld. R. Kendall (1844), 1 Q. B. 366. 

192. —— By sot eae reo a hospital 
for the relief of poor, needy & impotent people is 
duly incorporated, & consists of a master & 
twelve poor brethren, & the advowson of a living 
is conveyed to them to hold to the use of the 
master & brethren & their successors for ever, 
the right to nominate to the living belongs to the 
majority of the entire body of master & brethren 
in the absence of anything to the contrary in the 
charter, & the master’s concurrence in the act of 
the majority is not necessary. 

Where the majority have nominated the party 
at a corporate meeting, & the master refuses to 
put the common seal to a presentation, the 
will compel him e do so by mandamus.—RH. 
KENDALT. (1841), 1 Q. B. 366; Arn. & H. O82 : 
4 Per. & Dav. 603; 10 L. J. Q. B. 137; 5 J. P: 
611; 113 E. R. 








v. Orto cat aire: ad 14 Q. B. 
139. Refd. R. v Abeahaine (1843), 4 Q. B. 157; v 
Ottery St. Mary (1843), 3 Gal. & Dav. 382. 


C. Effect of. 


198. Binding on_ corporation.] 
CoLLEGE CasE (1688), 12 State Tr. 1. 

194. ——— Unless requisite formalities not 
complied with.|—CLARKE v. ImpERIAr, Gas LIGHT 
& CoKE Co., No. 175, ante. 

195. Prima facie "imports delivery of deed— 
Unless intended otherwise—By power of attorney— 
Sealing of lease.]|—-If a dean & chapter se 
lease it is their deed immediately, but if at the 


Where the document to which the seal 
is affixed is not vetbin the powers 
of the corpn. the act of e 
corporate seal is of no legal f — 
LLOWS v. ALBERT MINING Oa. 875), 
3 Pug. 203.—CAN. 





MAGDALEN 


1. —— Not where act ultra vires. }— ® 


Part I.—NATURE AND ATTRIBUTES. 


same time they make a letter of attorney to 

deliver it, this is not their deed till the delivery.— 

WILLIS v. JERMIN (1590), Cro. Eliz. 167; +78 

HB. R. 424. 

Annotation :—Reld. Philips & Bury (1694), Skin. 447. 

196. —— ——- ——— -——.]— At a trial in 
ejectment the case upon evidence was that a dean 
& chapter having a right to certain land but 
being out of possession sealed a lease with a letter 
of attorney to deliver it upon the land which was 
done accordingly :—Held: it was a good lease, 
for though the putting the seal of a corpn. aggre- 
gate to the deed carried with it a delivery, the 

tter of attorney to deliver it upon the land 
should suspend the operation of it.—ANON. 

(1674), 1 Vent. 257; 86 HK. R. 171. 

Annotations :—Retd. M Merchants, ete. of anle ot f Hagland 
v. Bank of England (1887), 21 Q. entd. 
poorie d. Bridges ». Chandos (rey, 2 Baie: 1065 
Sawbridge v. Benton {eis ), 2 Anst. 372; Middleton v. 
Molton (1829), 8L. J. O. S. K. B. 243. 

197. —— Directions to clerk to retain 
conveyance until specified condition fulfilled— 
Sealing of deed of conveyance.]|—Though the affix- 
ing of the common seal to the deed of conveyance 
of a corpn. is sufficient to pass the estate without 
a formal delivery, if done with that intent, yet it 
has no such effect if the order for affixing the seal 
be accompanied with a direction to their clerk to 
retain the conveyance in his hands till accounts 
were adjusted with the purchaser.—DERBY CANAL 
ee v. WiLmMoT (1808), 9 Hast, 360; 103 E. R. 

10. 

Annotation :—Retd. Merchants, ete. of Staple of England v. 
Bank of England (1887), 21 Q. B. D. 160. 

198. As evidence.] — In fae pltf. held 
by lease under the city of L. : : the common 
seal of the city proved itself —Dor d. WoopMass 
wv. MASON (1793), 1 Esp. 52, N. P. 

199. ——— Of authority “under seal to do act 
authorised. — Trover lies against a corpn., if it 
is essential to the conversion by the corpn. of 
the property that the corpn. should have authorised 
it under the seal of the corpn. such authority will 
be presumed after verdict. Authority to agent 
under seal not necessary.— YARBOROUGH v. BANK | 
OF ENGLAND (1812), 16 East, 6; 104 HK. R. 991. 
Annotations :—Consd. Hall v. Swansea Corpu. (1844), 

B. 626; Green v. London General Omnibus Co. 

(1859), 7 GC. B. N.S. a ar East London Waterworks 

Co. v. Bailey (1827), 5 J.O. 8. C. P. 1753; Dunston v. 

Imperial Gas Light Co. Gia), 3 B. & Ad. 125; Smith v. 

Birmingham Gas Canal 34 1 Ad. & El 526 5 Maund »v. 

Fae aa toned ta (1842), 4 G. 452; 

R. Birmingham & Gloucester Iy. (1842). 3 Q. B. 
293; Eastern Counties Ry. v. Broom Sato 15 Jur. 
297; Stuart »v. Anglo- Californian Goid Co. (1852), 

19 L. T. O. S. 62; Mill v. Hawker Sie). L. ne 5 Exch. 

309; Edwards v. Mid. Ry. (1880), a D. 289, 

Lawford ». Billericay R. C., [1903] 1 K. B 

200. Of execution of deed to which seal 
affixed.|—To an indenture of feoffment by the 
Bank of E. the seal of the bank was affixed by a 
paper wafered to the indenture, on which paper 
was written, ‘‘ Sealed by order of the ct. of 
directors of the Governor & Co. cf the Bank of E., 


200 i, As umask agearaac execution of 
deed to which seal affixed.)—-The pro- 
duction of a document within the 
powers of the corpn., with the seal 
attached, is sufficient prima facie 
evidence of its proper execution.— 
WoopHILL v. SULLIVAN (1864), 14 
OC. P. 265.—-CAN. 











200 iii. 


was signed b 


J.— VOL. XI. 


corpn. individually, 
be made “ under "thoie seal.’”’ 


| 


—., —. 
(sen 24 U. « U. C. R.- 196.—CAN. 
——.}—A corpn. exe- 
cuted a lease on which an ejectment 
on the title was brought, which lease 
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Dec. 12, 1833. K. Secretary ’ :—Held: K. was 
not an attesting witness, & the execution of the 
feoffment might be proved by the seals without 
calling K.—Dor d. BANK OF ENGLAND (GOVERNOR 
& Co.) v. CHAMBERS (1836), 4 Ad. & El. 410; 
1 Har. & W. 749; 6 Nev. & M. K. B. 539; B 
L. J. K. B. 123; 111 E. R. 841. 

Aean on :—Refd. Deffell v. White (1866), L. R. 2 C. P. 


201. Mutual insurance policy — Whether suffi- 
ciently signed—Under 30 & 381 Vict. (¢. 23).]— 
Where a mutual policy is issued duly stamped 
by_a limited co. it is sufficiently signed under 
s. 7 of the above Act if it is sealed with the seal 
of the co. & authenticated by the manager.— 
MARINE MuTUAL INSURANCE ASSOCN., LTD. v. 
Youna (1880), 48 L. T. 441; 4 Asp. M. L. C. 357. 

See, further, INSURANCE; REVENUE. 


SuB-SEcT. 4.—REMOVAL OF. 

202. Seal improperly affixed.|—The ct. refused 
to grant a mandamus to remove the common seal 
of a railway co. which had been improperly affixed 
to the register of shareholders provided under 
Companies Clauses Consolidation Act, 1845 (c. 
—KEKz p. Nasu (1850), 15 Q. B. 92 ; 19L. J. Q. B 
296; 15L. T.0.S. 111; 117 BE. R. 393. 


Secr. 6.—NATIONALITY. 


See ALIENS, Vol. II., pp. 128, 145, 146, Nos. 48, 
49, 194-199 &, generally, COMPANIES. 


SECT. 7. ww. 
SuB-SECT. 1.—ENGLISH 
203. Necessity for.]|—SuTron’s HospitraAL CASE 
No. 3, ante. 
204. How established .}—-LONDON ToBACCO PIPE 
MAKERS’ Co. 7. WOODROFFE, No. 721, post. 
For taxing purposes.|— See COMPANIES ; 
COME TAX. 
Residence or place of business—To give county 
i court & Mayor’s Court London jurisdiction.|-—See 
CoMPANIES ; County Courts; MAyor’s Court, 
LONDON. 
Domicil of companies.|——-See COMPANIES. 


IN- 


SuB-SECT. 2.—FOREIGN CORPORATIONS. 

For taxing purposes.|—See COMPANIES ; 
COME TAX. 

Residence within jurisdiction—For service of 
writ within jurisdiction.|—See Part XV., Sect. 12, 
sub-sect. 4., post. 

Foreign companies.|—Sce COMPANIES. 


IN- 


was no evidence that they possessed a 
common seal :—Held: the body being 
assembled when tho seal was affixed, 
it was their common seal pro hac vice, 
& was admissible in evidence 


FELL v. SOUTH 


ainat 

them.—- JONES v. GALWAY OWN 

ine members of, the Comms. (1847), 11 I. L. R. 435.— 
There IR. . 
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CoRPORATIONS. 


Part I!_—Creation of Corporations. 


Srcr. 1.—ESSENTIALS OF INCORPORATION. 

205. General rule.|—SuTton’s HospiraL CASE, 
No. 8, ante. 

206. What words sufficient in law.|—-Henry IV. 
by letters patent, reciting that R. was scised in fee 
of a house, gave licence that he might give 20 marks 
rent, issuing out of the house to found a chauntry. 
By deed R. founded the chauntry, & by the same 
deed granted to the first chaplain & his successors, 
10 marks yearly rent issuing out of the house, & 
further appointed that he should present to the 
chaunt uring his life, & arranged who, after 
his death, should make the further presentations. 
After divers vacations F. was presented to the 
chauntry, who for rent in arrear entered the 
house & took a cup for distress. On an action of 
trespass it was contended against the licence & 
grant they were cuidam capellano & named none 
in certain, the King had not made any incorpora- 
tion, & an incorporation was a thing to be made by 
the King himself, to have perpetual succession, 
as elective, presentative, or donative, the King’s 
grant should not be taken by implication, as Ey 
the words to make an incorporation, & also to 
give licence to grant the rent, for then the King’s 
grant would inure to two intents :—Held: the 
grant was good, for all the grants of chauntries 
were of such form, cuidam capellano, & although 
there was no such gg owe at the time, it was 
not to the purpose. here the King by his 
charter said cuidam capellano that was a sufficient 
incorporation, & when he said in the habendum 
sibi. et successoribus suis that made a sufficient 
succession..—RAMSEY’s CASE (1487), cited in 10 
Co. Rep. 27; 77 E. BR. 965. 

An :—Consd. Rutter v. Chapman (1841), 10 L. J. Ex. 


495. 
2077 ——..]— Sutron’s Hosprirat Cask, No. 


8, ante. 


SEct. 2.—WHO MAY BE INCORPORATED. 

208. General rule.]|—SuTron’s Hospirau Case, 
No. 8, ante. 

209. Inhabitants.|—-If the King grant land to 
the men of I. without an habendum to them, their 
heirs, & successors, rendering a rent, they become 
a corpn. perpetual to this single intent; but they 
are only tenants at will, & if the King release the 
rent, it is a dissolution ipso fucto—ANON. (1554), 
Dyer, 100 a; 73 E. R. 219. 
An 7 — . Canterbury's Case (1596), 2 Co. Rep. 

46 a; R. v. Mashiter (1837), 6 L. J. K. B. 121; Lock- 
wood v. Wood (1844), 6 Q. B. 50; Rivers v. Adams 

1878), 3 Ex. D. 361. Mentd. Sutton’s Hospital Case 
1612), 10 Co. Rep. 1 a. 
No. 


210. ——.]——Sutron’s Hospira. Casex, 
8, ante. 

211. ——.]—A grant made by the Crown to 
the inhabitants of a parish is good; though such 
grant cannot be made by private individuals. 
Grants by the Crown in derogation of forestal 
rights are good grants, though they might not be 

ood except made in derogation of such rights.— 
eWILLINGALE v. MAITLAND (1866), L. R. 3 Eq. 108 ; 
86 L. J. Ch. 64; 31 J. P. 296; 12 Jur. N. S. 


9382; 15 W. R. 838. 
Annotations :-—Consd. Chilton v. London Co iy CLBTS), 


7 Ch. D. 735; Rivers v. Adams (1878), 8 


Tyne Improvement Comrs. v. Imric, A.-G. ». Tyne 
Improvement Comrs. 1809). 1L. T. 174. Befd. Mills 
wv. Colchester Corpn. (1867), 16 L. T. 626; Austin v. 


Aimhurat (1877), 38 L. T. 217; De La Warr v. Miles 
881),-17 Ch 535 ; Hyde Corpn. v. Bank of England 


¢! pr . D. 
(1882), 21 Ch. D. 176. 


212. ——- Grant of .profit a prendre out of 
Crown land.|—A right of lopwood lying within 
@ manor, that is, a right in the inhabitants of a 

arish at certain periods of the year to lop for 

el the branches of trees growing upon the 
waste lands of the manor cannot be created by 
custom or prescription, or otherwise than by 

Crown grant or Act of Parliament. <A grant by 

the Crown of a profit d prendre out of Crown lands 

to the inhabitants of a parish constitutes the 
inhabitants a corpn. guoad the grant, & an action 
to establish any such right is maintainable only 
by the inhabitants as a corpn., & not by an 
individual inhabitant suing on his own _ behalf 
alone. Semble: a grant to the ‘ inhabitants ”’ 
of a parish lying within a manor of a profit d 
prendre out of the manorial waste, means a grant 
to the inhabitants of houses lawfully erected 
within the parish & does not extend to the 
inhabitants of houses which, through having been 
erected on the waste, illegally interfere with the 

right claimed.—CuHILTON v. LONDON CORPN. (1878), 

7 Oh. D. 785; 47 L. J. Ch. 483; 38 L. T. 498; 

26 W. R. 474. 

Annotations :—Consd. Rivers v. Adams (1878), 3 Ex. D. 
361; Tyne Improvement Commrs. v. Imrie, A.-G. v. T 
Improvement Comrs. (1899), 81 L. T..174. Refd. De la 
Warr v. Miles (1881), 17 Ch. D. 535; Goodman v. Saltash 
Corpn. (1882), 7 App. Cas. 633; Hough v. Clark & Hall 
(1907), 23 T. L. R. 682. 

213. ——— Grant for specific purpose.|—-Defts. 
to an action for taking underwood for fuel from 
the waste of pltf.’s manor justified as inhabitants 
of the parish & proved immemorial user by some 
inhabitants as such, but they did not prove user 
by the inhabitants gencrally as such, & exclusive 
right was claimed by the tenants of the manor ; 
defts. justified also as occupiers of certain cottages, 
relying upon user by the occupiers as inhabitants 
of the parish :—Held: (1) the first justification 
could not stand either upon custom, as the custom 
would be for the inhabitants to have a profit 4 
prendre in the soil of another, or upon a lost 
grant from a private person, inhabitants being 
incapable of taking under a grant which does not 
incorporate them, or upon a lost grant from the 
Crown, user by the inhabitants gencrally as such 
being necessary for supposing a grant to the 
inhabitants; other considerations against sup- 
posing the grant being the absence of evidence of 
even a de facto corpn. of the inhabitants, the 
claim by the tenants of the manor, & the un- 
reasonableness & repugnancy to law of the 
supposed right; (2) as to second justification a 
prescriptive claim as occupier of a certain house 
or the like could not be founded upon user in a 
different character such as inhabitant of a parish. 

The result of the decisions in the year-books 
upon the effect of a royal grant to the inhabitants 
of a parish or village appears to be that, if the 
grant is for a specified purpose, the grant in- 
corporates the inhabitants so as to effectuate that 
purpose, but otherwise is inoperative. Therefore, 
when a ct. or jury is called upon to presume a lost 
royal grant to inhabitants, it has to presume a 
royal grant such as to incorporate them.—RIVERS 
(LORD) v. ADAMs (1878), 3 Ex. D. 361; 48 
L. J. Q. B. 47; 39 L. T. 389; 42 J. P. 728; 27 
W. R. 381. 


Annotations*:—As to (1) Consd. Goodman v. Saltash Corpn. 
gs TAPP: hae 633. Refd. De la Warr v. Miles (1861), 


mith v. Andrews, [1891] 2 
Chosterfield v. Harris Ch. 397; Harris v. Chester- 
field, [1911] A. C. 628. 4s to (2) Refd. A.-G. v. Horner, 
[1913] 2 Ch. 140. Refd. Turner v. Salmon 
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(1885) 1T. L. R. 482; A.-G. v. Antrobus, [1095] 2 Oh. 
88. Mientd. Re De la’ Warr's Estates (1881), 16 Ch. D. 
587; A.-G. v. Reynolds, {1911} 2 KE. B. 888. a 
214. One corporation out of 
SuTton’s HospiTaL OaseE, No. 8, ante. 

Classification of corporations. See Part I., 
Sect. 2, ante. 


another.| — 


SuB-sectT. 1.—IN GENERAL. 

215. General rule.] — Lawful authority of in- 
corporation is of the essence of a corpn. & may 
be given (1) by the common law, as the King 
himself, etc., (2) by authority of Parliament, 
(3) by the King’s charter, & (4) by prescription.— 
BUCKLAND v. FOWCHER (1488), cited in 10 Co. Rep. 
27,29; 77 EK. R. 965. 

216. 3 — TONE RIVER CONSERVATORS v. 
ASH, No. 265, post. 

217. Distinction between fundatio incipiens & 
fundatio perficilens.|—-SuTron’s Hosprrat Case, 
No. 8, ante. 

218. Corporation within County Palatine of 
Lancaster.]—-Corpns. cannot be made within 
the Duchy & out of the County Palatine by the 
Duchy seal, but they can be made by the King 
within the County Palatine by the Duchy seal, 
because the Duke of Lancaster had jura Regalia.— 
aan v. CLARKE (1697), 2 Lut. 1283; 125 E. R. 
Aeon :—Montd. Thomas v. Thomas (1850), 19 L. J. Ex. 





See, further, GONSTITUTIONAL LAw, Vol. XI., pp. 
557 et seq. 


SuB-sEcr. 2.—By Common Law. 
219. General rule.|}—Surron’s Hospirat UCASE, 


No. 8, ante. 
22 


. RIVER CONSERVATORS  v. 
ASH, No. 26 


CC) TONE 
» post. 





SuB-sEcT. 3.—By CHARTER. 
A. Who may incorporate. 


221. The Crown.]—SuTtTon’s HospiraL Casg, 
eas ante, 





-1— It was agreed by the ct., that 
the King might make corpns., & grant to them 
that they may make ordinances for the ordering 
& ove of any trade; but thereby they cannot 
make a monopoly, for that is to take away free- 
trade, which is the birthright of every subject. 

A corpn. cannot be empowered to decide whether 
there has been a breach of its charter, for in this 
way it would be a judge in its own cause, which 
is against the law, & the King cannot grant unto 
another to do a thing which is against the law.— 
IpswicH CLOTHWORKERS’ Oasn (1614), Godb. 
262; sub nom. IpswicH TatLors’ CASE, 11 Co. 
Hey 53 a; sub nom. IPSwIcH TAYLOR v..SHERRING, 

ra) 
An 


ll. Rep. 4. 

notations :—Refd. Norris v. Staps (1616), 
French v. Adams (1763), 2 Wils. 168. 
Brode (1621), W. Jo. 13; homas v. Sorrel 

Keb. 223; Hacket v. Tilly (1706), 11 Mod. 5 
Green v. Durham (1757), 1 Burr. 127; Boulton ». Bull 
(1705), a Hy. Bl. 463; Beard v. Egerton (1846), 3 C. B. 
b>] 


Hob. 210; 
Mentd. Joliffe v. 
dla 


efferys v. Boosey (1854), 4 H. L. Cas. 815; Rogers 

. Rajendro Dutt (1860), 13 Moo. P. C. C. 209; Dalton v. 

Saville Street Foundry & E eering Co. (1878), 39 L. T. 

97; Davies v. Davies (1887), 36 Ch. D. 359; Kruse v. 

Johnaon, [1898] 2 Q. B. 91. 

228. -|— The Crown, by charter of in- 
corporation, gave power to the founder of a charity 
to make statutes, ordinances, & constitutions for 
the maintenance, govt., & rule thereof. 





The | 
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founder did nothing in exercise of this power 
until seven years later, when he published a body 
of rules, ordinances, statutes, & constitutions for 
the corpn., in which he ordered that the election 
of the two members of the corpn., who were its 
chief officers, should be made by certain members 
of the corpn. & the churchwardens of certain 
parishes, whom he designated assistants, but who 
were not members of the corpn.:—Held: the 
founder had. power to make such a constitution. 

The erection of a corpn. by a charter must be 
by the act of the Orown, but the Crown may 
delegate to the founder the power of ordaining 
of what members the corpn. shall consist, what 
shall be their qualification & duties, & how the 
corpn. shall be continued from time to time, & 
whether that power is exercised in the first instance 
by the founder, & his ordinances are contained 
in the charter itself, or whether they be made by 
a separate instrument, after the incorporation, 
they are equally made under the authority of the 
Crown, & are part of the original constitution of 
the body corporate——R. v. DULWICH COLLEGE 
(1851), 17 Q. B. 600; 21 L. J. Q. B. 36; 18 
L. T. O. S. 183; 16 J. P. 19; 16 Jur. 6543; 117 
BE. R. 1411. 

224. On petition of inhabitants under 
Municipal Corporations (General) Act, 1837 (c. 78) 
—Effect of counter petition against charter.|— 
A petition which had been agreed upon at a meet- 
ing of the ratepayers of the borough of M. to 
which all ratepayers had access & which was in 
fact attended by 1,000 & which petition was 
afterwards signed by 4,000 of the inhabitant house- 
holders of the borough was presented to Her 
Majesty praying for the grant of a charter of 
incorporation to the inhabitants of the borough, 
under the above Act, s. 49. Afterwards, & before 
the day which was appointed for the Privy Council 
to take the petition into consideration, a counter- 
petition signed by 6,000 of such inhabitant house- 
holders was presented to Iler Majesty praying 
her not to grant the charter. The whole number 
of the inhabitant householders amounted to 
48,000 :—Held: (1) such second petition did not 
necessarily deprive Her Majesty of the power to 
grant the charter upon the first petition, but that 
such first petition might still authorise the exercise 
of the powers conferred by the above sect. of the 
Act; (2) whether the first petition was, under all 
the circumstances, the petition of the inhabitants, 
is a question of fact for a jury & the determination 
of the Privy Council to advise the Queen to act 
upon such petition is not conclusive of its validity ; 
(3) the grant of such charter of incorporation is an 
exercise of the common law prerogative of the 
Jrown, although such charter extends to the new 
corpn. the powers of  aelini Soe Corpns. Act, 1835 
(c. 76), which the Crown no power to do 
except by Municipal Corpn. (General) Act, 1837 
(c. 78), 8. 493; (4) the Crown may by its common 
law prerogative appoint the number & set out the 
bounds of the wards in such borough; (5) the 
Crown may also delegate the power of ey ore | 
the first members of such new corpn. & at al 
events appoint a person to ascertain the individuals 
who compose the class to whom such charter is 
granted; (6) such charter may be granted to 
part of the borough from the whole of which the 
petition has emanated & need not be conferred 
on the whole of such borough.—RUTTER v. CHAP- 
MAN (1841), 8 M. & W. 1; If. & W. 93; 10 
L. J. Ex. 495; 56J.P.417; 151 5.1. 925, Ex. Ch. ; 
subsequent proceedings, bs M. & W. 388. 





rr. 


Annotations :—-As to (1) nsd. Wt. ». 
(1842), 11 L. J. 9: B. 299. AS to (2) acres noe we arvenvnewe 
& Ellis (1842), 6 J. P. 657; R. v. Aberavon Corpn, (1864), 


02 
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Sect. 3.— Modes of creation: Sub-sect. 3, As, B., C. 
& D. (a)}. 
18 W. R. 90. 48 to (3) Consd. R. v. Boneker & Ellis 
ance 6 J. P. 657. d. Graham v. Berry (1865), 
oo. P. OC. C. N.S. 207. Generally, Refd. R. v. Dulwic 
College (1851), 21 L. J. Q. B. 36. entd. R. v. Boucher 
(1843 ey Q. B. 641; olford v. Hankinson (1844), 6 
225. .|—As soon as a petition 











for a charter of incorporation signed by an absolute 
majority of the inhabitant householders of a 
borough is presented to the Crown, the power to 
the Crown to grant a charter immediately attaches, 
under Municipal Corpn. (General) Act, 1837 (c. 78), 
s. 49, & is not divested by a subsequent petition 
against a charter, though a greater number of the 
inhabitant householders sign the second than the 
R. v ABERAVON CORPN. (1864), 5 New 
Rep. 111; 111.7.417; 29 J. P. 487; 13 W. R. 90. 

226. ———- ——— Petition not signed by majority 
of inhabitant householders.]|—The power of grant- 
ing a charter of incorporation, conferred on the 
Crown by Municipal Corpn. (General) Act, 1837 
(c. 78), 8. 49, may be exercised on a petition of 
the inhabitant householders, though it is not 
signed by a majority, either in number or de ‘ 

The validity of a charter of incorporation should 
be brought into question directly by scire facias, 
& not indirectly by certiorari to quash a rate with 
which the justices of the county may affect to 
assess the inhabitants of the borough, made 
corporate by that charter.—R. v. BENEKER & 
ELuis (BIRMINGHAM CHURCHWARDEN & OVERSEER) 
(1842), 6 J. P. 657. 

227. Not Pope.|—-Pope U. at the request of 
R., Baron of G., founded a college of a master & 
six priests resident at G., & assigned to each of 
the priests stipends, besides their bed & chamber, 
& the master £40 per annum, & it was certified 
into the book of First-Fruits & Tenths, rectoria et 
collegium de Greystoke. It was shown in evidence 
that they never had a common seal :—Held: the 
Pope cannot. found or incorporate a college within 
this realm, nor assign nor licence others to assign 
temporal livings to it; but it ought to be done 
by the King himself.—R. v. DacrrEs (LORD) 
(1553), 1 Dyer, 81 a; 78 E. R. 175; sub nom. 
ANON., Jenk. 205; sub nom. GREYSTOCK COLLEGE 
CASE, cited in 4 Co. Rep. 107. 


Annotation :-—Refd. Sutton’s Hospital Case (1612), 10 Co. 
Rep. 1 a. 


228. Not grantee of the Crown.|—-Where the 
men of C., grantees from the Crown of a lease of 
years, by the name of the ‘‘ Aldermen of Chester- 
field,’’? granted over their interests to E. :—Held: 
the pret was void as they had capacity to take 
the land but not to grant the land to another.— 
CHESTERFIELD’S (ALDERMEN) CASE (1584), Cro. 
Eliz. 35; 78 E. R. 301. 

229. Not commissioners under 43 Eliz. c. 4.)— 
The comrs. under the above Act cannot by their 
decree make a corpn. not before incorporated & 
enable them to take to charitable uses as a corpn., 
as churchwardens which are a corpn. in law only 
for special purposes.—ANON. (1602), Duke, 62. 

230. Not bishop.|—GooDYER v. SHAW (1650), 
Sty. 2908; 82 E. R. 725. 


B. What may be granted. 
oer to make bye-laws.]—Sce Part VI., Sect. 2, 
post. 
231. Exemption from toll.})-—- A charter was 


granted by Henry VI. to All Souls College, Oxford, 
that they & their successors, & their tenants & 
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servants, should be discharged from payment of 

toll for pontage & passage in every place in 

England :—Held: the charter was good.—WoopD 

v. HAUKSHEAD (1602), Yelv. 15; 2 Roll. Abr. 

198; 80 E. R. 11. ‘» 

Annotations :-—Refd. Butler v, College of Physicians (1632), 
Cro. Car. 256; R. v. Hornbee (1691), Freem. K. B. 331. 
232. Appointment of justices.j;—Albeit corpn. 

or franchise have justices, ita d nullus se 

intromittat, yet the King by special words may 
make others concurrent with them.—R. v. WHEL- 

DALE (1667), 2 Keb. 222; 84 EH. R. 139. 

Exclusive right of trading.] — See CoNnstTITU- 
TIONAL LAW, Vol. XI., p. 577, Nos. 779-785. 

283. Enlargement of city boundaries.] —- The 
King, by letters patents, may enlarge the 
boundaries of a city.—R. v. Norwicu Crry (1719), 
1 Stra. 177; 93 HB. R. 458. 

Annotations :—Mentd. R. v. Cowle (1759), 2 Burr. 834; 


R. v. Cumberland (79 ) 6 Term Rep. 194; R. v. New 
Sarum (1845), 7 Q. B. 941; R. v. Southampton (1886), 
17 Q. B. D. 434 


234. Incorporation of borough — Setting out 
wards—Delegation of appointment of members.|— 
RuTTER v. CHAPMAN, No. 224, ante. 

Franchises.]—Sce CONSTITUTIONAL Law, Vol. XI., 
pp. 578, 579. 

Right of forfeiture of subject’s goods.|—Sec 
CONSTITUTIONAL Law, Vol. XI., p. 577, Nos. 
782-785. 


C. Acceptance of Charters. 


235. Necessity for—Charter granted by Charles 
II.]|—The great question is on the acceptance 
of the charter of Charles II. We know the 
obloquy under which charters granted at that 
time lie. As Lord Hardwicke said, they have 
never received any countenance in Westminster 
Tall; & he would never give any opinion in sup- 
ort of them, unless the strongest evidence were 
aid before the ct. of their having been accepted 
& uniformly acted under (LORD MANSFIELD, C.J.). 
—R. v. JOHNSON (1734), cited in 1 Term Rep. 
367; 99 BE. R. 1143. 

Annotations :—Consd. KR. v. Amory (1786), 1 Term Rep. 
363. Mentd. R. v. Edmonds (1821), 4 B. & Ald, 471. 
236. .]|—Where a new charter was granted 

to an old corpn., the Mayor & Burgesses of S., 

whereby it was granted, that there should be 

certain definite bodies, & an indefinite body of 
burgesses; & the definite bodies, & a majority 
of the burgesses, signified their desire to accept 

the charter either by acting under it, or by a 

written declaration of their assent :-—Held: this 

was a valid acceptance. 

Qu.: whether it was necessary that the charter 
should be accepted by a majority of the burgesses. 

The Crown had a right to revive this almost 
defunct corpn., by granting them a new charter, 
& by filling up their definite bodies, which were 
so much reduced as to be incapable of discharging 
their corporate duties. 9 Ann. c. 20, does not 
apply to an appointment by the Crown under a 
new charter (HOLROYD, J.).—R. v. HUGHEs (1828), 
7B. & ©. 708; 1 Man. & Ry. K. B. 625; 6 
L. J. O. 8. K. B. 190; 108 E. R. 888. 

Annotation :—Refd. Rutter v. Chapman (1841), 5 J. P. 417. 
237. Sufficiency of—Acceptance of majority.|— 

The inhabitants of a town cannot be incorporated, 

without the consent of the major part of them, & 

incorporation without their consent is void.— 

ANON. (prior to 1611), cited in 2 Brownl. 100; 

123 E. R, 837. 

Arectonion :—Mentd. Buckley v. Barber (1851), 20 L. J. Ex. 
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238. ——- ——.]—R.  v. 
ante. 

239. Long pean an a eee v. 

(1733), 2 Barn. K. B. 8 94 EB 573. 

240. Partial acceptance. — No charter 
granted to a corpn. by the Crown can be partially 
accepted. 

Every corpn. has a power to make bye-laws, 
incident to the whole body; therefore, where a 

charter gives to a select body a power to make 

bye-laws in certain cases specified therein, the 
incidental power of the whole body to make bye- 
laws in other cases is not taken away. 

A corpn. consisted of mayor, bailiffs, aldermen 
& burgesses. The bailiffs & aldermen formed a 
common council, & were chosen out of the bur- 
gesses. The charter vested the right of electing 
burgesses in the mayor & burgesses. The corpn. 
made a bye-law, vesting the right of electing 
burgesses in the mayor & common council :— 
Held: the bye-law was good.—R. v. WEsTwooD 
(1830), 4 Bli. N. S. 213; 7 Bing. 1; 5 HE. R. 76; 
a Oe LOVELL v. WESTWOOD, 2 Dow & Cl. 


Annotations :— Refd. R. v. Attwood (1833), 4 B. & Ad. 
ie Mentd. en v. London & Croydon Ry. (1847), 


41. —— Acting under charter—Written decla- 
ration of assent.|—R. v. HUGHEs, No. 236, ante. 

242. Effect of—On customary mode of election 
—Inconsistent with charter. d Weaeps the acceptance 
of a charter, whereby the election of burgesses is 
directed in a manner different from what had 
obtained by ancient usage, the usage being in- 
consistent with the charter, can no longer subsist, 
but is determined by the acceptance of the charter, 
which must afterwards be the only measure by 
which the election of burgesses is to be governed.— 
POWELL v. R. (1728), 2 Bro. Parl. Cas. 298; 1 
E. R. 956, H. L.; affg. S. C. sub nom. R. »v. POWELL 
(1724), 8 Mod. Rep. 291. 

248. Grant of borough in fee farm— 
Crown remitting part of rent & willing that cor- 
poration should repair certain buildings, etc.— 
Obligation to effect such repairs.|— The King 
granted by letters patent to the Mayor & Burgesses 
of L. R., the borough so called, & also the pierquay 
or cob, with all liberties, & profits, etc., belonging 
to the same, & remitted part of their ancient rent 
payable to the King: & he willed that the Mayor 
& Burgesses, & their successors, all & singular, 
the buildings, banks, sea-shore, etc., within the 
borough, or thereto belonging, cr situate between 
it & the sea, & also the pier, etc., at their own costs 
& charges thenceforth for ever should repair, 
maintain & support:—Held: the Mayor & 
Burgesses, having accepted the letters patent or 
charter, became legally bound to repair the 
buildings, banks, & sea-shore; & this obligation 
being one which concerned the public, an indict- 
ment would lie against them in case of non-repair, 
& an action on the case for a direct & particular 
damage sustained by any individual.—Lymr 
REGIS CORPN. v. HHNLEY een 2 Cl. & Fin. 
831; 1 Bing. N. C. 222; 8 Bli. N. S. 690; 1 
Scott, 29; 6 EH. R. 1180, "HH. L.; affg. S. C. ‘aub 
nom. HENLY v. LYME CoRPN. (1829), 5 Bing. 91. 
Annotations :—Consd. Nicholl v. Allen (1862), 1 B. & 3. 


PART II. SECT. 8, SUB-SECT. 3.—C. 
Effect o aa number 
is ff oat ae cranlarah 


ie. corn & n. n reeoctintion accept 
ahanee iimf ‘he corpn. to ae less 

humber than existed by custom, the ay 

corpn. will be “pound by that accept- 

ance, & no subsequent vicious custom 

departing from the charter can avail,— 


Huaues, No. 236, 








445, 502.— 
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certain rights, 


Paer v. R. oe 2 Ridg. Parl. Rep. 


Whether Pocaibee wore necessary 
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ntention to Ps 
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7H. &N. 760. Refd. 
; M‘Kinnon v. Penson 

. “Winer S Thames Conservators 
.R.7C. a T58 : Bathurst Borough v. Macpherson 


985. Distd. "aa, 3 Davis 8 (1862), 
R. ». ge At (183 J. 
tesa) xch 


1872), 
iBtay 4 4 t App. C Soa 256; Esher & Dittons U. C. v. Marks 
1902) B. 309; Simpson v. A.- 4. (1904) 
A. ih Mie vata Wilkes v. Hungerford Market Co. 
a 2 Bing N. ©. a8 a. Cane v. Chapman (1836), 
6L. J. K. 9; James v. Lynn (1849), 18 L. J. Pe 

: ; offie ane - ‘ 
347; R Sheffield C ; ym (1849), 18 Q. B. 913; 


Liverpool ue Bank v. Eccles (1859), 4 H. & N. 139; 
ak teae v St atthow Bethnal Green Vestry eth 


L. J. © P. 62; Gibson v. Presto Bry SO 
iH R. 5 Q. B. ore "Hudson v. Tabor (1877), 2 
290; A.-G. v. Tomline (1879), 12 Ch. D. 2 


244. Validity of—Right of celine’ “ienibee to 
dispute.] — LONDON ToBAcco Preg MaxKgrs’ Co. v. 
WooprorrfeE, No. 721, post. 

Acceptance of new charter.]—-See Sect. 5, sub- 
sect. 2, post. 


D. Construction of Charters. 
(a) In General. 

245. General principles of construction—Words 
of permission-——Or mandate—‘‘ Shall ’’ or ‘* may.’’] 
—(1) If governors are visitors also, they are 
accountable to this Ct. of Ch. quoad the estates of 
the charity. 

(2) ‘‘ Shall” or ‘‘ may ” in private constitutions 
are to be construed imperatively.—A.-G. v. Look 
(1744), 3 Atk. 164 ; Pe i. R. 897, L. C. 


Annotation :—~Mentd. Mary Castlegate vw. St. Mary 
Bishophill the Klder erry 16 J. P. 87. 


246. To do act for public benefit— 











a charter ‘to do ‘an act which is clearly for the 
public benefit, they are obligatory; therefore 
where a charter declared that the mayor & jurats 
of an ancient town might hold a ct. of record for 
the holding of pleas, but which had been long 
disused :—Held: a mandamus would be granted 
to compel such ct. to be held at the instance of 
an inhabitant of the town, though he was not a 
corporator.—R. v. HAsTINGs COnEN. (1822), 6 
B. & Ald. 692, n.; 1 Dow. & Ry. K. B. 148; 
1 Dow. & Hy. M. 6. 53; 106 KB. R. 1344. 


Annotations :—Distd. HR. ». "Eye Corpn. (1822), 2 Dow. & 





Ry. K. 8.172. Refd. R. v. Havering Atte Bower (1822), 
5 B. & Ald. 691. Mentd. Bolton v. Crowther (1824), 
4 Dow. & Ry. K. B. 195. 

247. Forins imperative or directory.|— 


Foss v. HARBOTTLE, No. 1377, post. 

Compare CONSTITUTIONAL LAW, Vol. XI., p. 568, 
No. 674. 

——.|—Scee, generally, Deeps & OTHER INSTRU- 
MENTS ; STATUTES. 

248. What passes by particular words—‘‘ Appur- 
tenances ’’—Toll.|—-Where the King, before the 
time of legal memory, was entitled to the soil of 
the town of C. & to toll traverse within it, & after- 
wards granted to the burgesses of the town, “ the 
town of O. with all its appurtenances’: these 
words are sufficient to pass the toll—BRETT v. 
BEALES (1829), Mood. M. 416, N. P.3 sub- 
sequent proceedings (1830), 10 B. & "C. 508. 
ae :—Mentd. eager otto - Retin we sat), » 9 

tea 404; Woodward v. , eet onl : 


Pim vy. Curell aA & W. 234; 
Smith (1849), 4 Exch. 450; York & North Midland Ry. 
v. R. (1853), 22 L. J. Q. B. 225. 


See, generally, CONSTITUTIONAL Law, Vol. XI., 
pp. 564-568. 


charge by that body of certain 
oirties Shih t urposes cannot. be carried 
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& even in the absence of express terms 
a TG —COLQUHOUN 0. 
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(184), 13 13" L se R. 248, 250; 1 Ir. Jur. 
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249. Right of trial of issues—Forfeiture not 
included.]—If the King by his letters patents 
grant to the corpn. all issues within any places ; 
the issue that the corpn. itself shall forfeit, shall 
be excepted by intendment of law. Otherwise 
it would be a defrauding of justice; for then the 
corpn. would never appear.—OCasE OF IssUES 
(circa 1630), Het. 30; 124 E.R. 318. 

250. Ambiguous charter—Interpretation of—By 
reference to bye-law.|—A bye-law cannot explain a 
doubtful charter ; if there is any ambiguity on the 
face of the charter, it is the province of the ct. to 
expound it.—TucKER v. R. (1742), 2 Bro. Parl. Cas. 
3804; 1 E. R. 960, H. L.; affg. 8S. C. sub nom. R. v. 
WEymMouTH CoRPN. (1741), 7 Mod. Rep. 373. 


Annotations :—Consd. Lee v. Wallis (1756), Say. 262. Refd. 
R. v. Spencer (1766), 3 Burr. 1827. 


Bye-laws generally, see Part VI., post. 

251. Affirmative disqualifying clause — Dis- 
qualifications previously established not removed.]| 
—-Where a modern charter of an ancient borough 
contained a clause expressly disqualifying certain 
persons from voting for corporate offices, but at 
the same time ratified & confirmed the ancient 
usages of the borough, by which certain other & 
different persons were also disqualified from voting 
at any nomination or election of corporate officers, 
& a person was elected to a corporate office in 
pursuance of the words of the charter, but not 
conformably to the ancient custom :—Held: his 
election was void.—R. v. ABELL (1823), 8 Dow. & 
Ry. K. B. 390; 1L. J. 0.8. K. B. 250. 

252. ‘‘ Inhabitants ’—-Meaning of.]|—The word 
‘inhabitants ’? in a charter has not in itself any 
definite legal meaning, but must be explained, in 
each case, extrinsically, as by evidence of usage, or 
by reference to the context & objects of the charter. 

A. party who seeks to disturb another elected to un 
office, on the ground that he had not a majority of 
votes, must show the qualification of the electors, 
& that another candidate had the majority of 
those duly qualified, before the ct. will grant a 
quo warranto information.—R. v. MASHITER (1837), 
6 Ad. & El. 153; 1 Nev. & P. K. B. 314; Will. Woll. 
& Dav.173; 6L. J. K. B. 121; 112 E. R. 58. 
Annotations :-—Refd. R. v. Davie (1837), 6 Ad. & El. $374; 

R. v. St. Paul’s, Covent Garden (1846), 11 J. P. 70. 

By reference to usage.|—See No. 
260, post. 
(6) Usage as Evidence. 

See, generally, CONSTITUTIONAL Law, Vol. XI., 
pp. 573, 574; Custom & UsauEs; DEEps & 
OTHER INSTRUMENTS. 

253. Definition of usage.]|—What is usage but 
a collection through a great period of time of the 
regulations, by which the parish has from time 
to time agreed to put a construction upon the 
instrument, under which their title was derived 
(LORD ELpon, C G. v. NEWCOMBE (1807), 
14 Ves.1; 83 E.R. 422, L. C. 
Annotations :—Refd. R. v. Davie (1837), 6 Ad. & El. $74. 

en Milligan vv. tohell (1835), 4 L. J. Ch. 281; 

Nightingale ». Coulburn (1848), 12 Jur. 317; Re St. 

Stephen, Coleman Street, Re St. Mary the Virgin, Alder- 
manbury (1888), 39 Ch. D. 492. 


254. To explain doubtful words.|—Usage will 
be good or bad, according to circumstances ; where 
the words of a charter are equivocal, & it stands 
indifferent how to interpret, contemporary usage 
will explain the words.—R. v. JOHNS (1772), 
Lofft, 76; 98 E. R. 641. 

55. ——.]—-It is in the nature of all corpns. 
to do corporate acta ; & where the power of doing 
them is not specially delegated to a particular 
number, the general mode is, for the members to 
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meet on charter days, & the major part who are 

resent do the act, but where there is a select 

ody it is a different thing, for there it is a special 
appointment. All the -:reasoning therefore is 
different. But suppose the words of the charter are 
doubtful, the usage in this case is of great force ; 
not, that usage can overturn the clear words of a 
charter ; but if they are doubtful, the usage under 
the charter will tend to explain the meaning of 
them (LorpD MANSFIELD).—-~R. v. VARLO (1775), 
1 Cowp. 248 ; 98 E. R. 1068. 

:—Refd. R. v. Bell 


Annotations 
810. Mentd. Watcham v. A.-G. 
tectorate, [1919) A. C. 533. 


256. J—h. v. MIniER, No. 305, post. 

257. Of powers conferred by charter.]|—-Where 
from 1554, when the borough of St. A. was first 
incorporated by charter, till a charter of 1676 the 
mayor & the ten principal burgesses alone elected 
the parson of a church, & since the charter of 
1676 the parson had been constantly elected by 
the mayor & aldermen, without any interferences 
of the commonalty or burgesses at large; & no 
claim had ever been made by the burgesses at large 
to vote in the election :—Held : by the construction 
of the charter, with the uniform usage under it, 
the mayor & aldermen only ought to have the 
disposal of the advowson.—GAPE v. HANDLEY 
(1777), 3 Term Rep. 288, n.; 100 H. R. 579. 
Annotations :—Consd. Blankley v. Winstanley (1789), 3 

Term Rep. 279. Refd. Rennell v. Lincoln (1825), Sing. 


223; KR. v. Salway (1829), 4 Man. & Ry. K. B. 314. 
Armmold v. Bath & Wells (1829), 2 Moo. & P. 559. 


258. Prescriptive corporation.|—-Where a 
corpn. has from time immemorial been used to 
repair banks etc. of a river, an obligation to repair 
is presumed. 

his is a corpn. by prescription: & by the same 
prescription they are bound to do these things ; 
& it might be the original condition of their 
existence. They must have had their existence 
as a corpn. by charter; & prescription is evidence 
of what was in the charter, but does not now 
appear (LORD MANSFIELD, C.J.).—ANON. (1774), 
Lofft, 556; 98 KH. R. 796. 

259. ——— Election by Arpegrots members. ] 
—A charter, directing an election to be made by 
the remaining members of a definite body of a 
corpn., is good in law. In prescriptive corpn., an 
usage to this effect is evidence of such a charter. 
Consequently in either case a person is well elected 
by a majority of the subsisting members as dis- 
tinguished from a majority of the full body.—R. v. 
HoyTe (1795), 6 Term Rep. 430; 101 E. R. 632. 


Annotations :—Expld. R. »v. be heey Wa 3 Dow. & 
Ry. KE. B. 76. boned. R, v. Headley (1827), 7 B. & C. 496. 


260. Election of common councilmen. }- 
By a charter of Elizabeth, it was provided that 
vacancies in the common council of the borough 
of L. should be filled up by election out of the 
burgesses & inhabitants. The charter was accepted, 
but the corpn. afterwards elected burgesses, not 
being inhabitants, to the office of common council- 
men, as they had done before. This charter, & all 
other franchises, were surrendered to Charles II. 
& William & Mary by a charter of restoration 
granted that the corpn. should enjoy all franchises, 
elections, right of election, etc., that they had 
previously enjoyed by virtue or pretence of any 
charter, or by any other lawful manner, right or 
title :—-Held : (1) under the charter of Elizabeth, 
burgesses could not be elected to be common 
councilmen, unless they were inhabitants; & that 
an usage to elect burgesses not inhabitants was 
repugnant to the charter, & could not be pleaded 
in explanation of it. (2) The charter of William & 
Mary only restored such rights as had been law- 
fully exercised under or by pretence of former 


er (1792), 4 Term Rep. 
of East Africa Pro- 














Part II.—CrEATION OF CORPORATIONS. 


charters, &, therefore, did not enable the corpn. 
to elect burgesses, not being inhabitants, to the 
office of common councilmen. (8) The charter 
of William & Mary was limited by the words 
“or by any other lawful manner, right or title ”’ 
& must be confined to a lawful pretext.—R. v. 
SaLway (1829),9 B. & 0. 424; 4 Man. & Ry. K. B. 
814; 71. 3.0.8. K. B. 277; 109 HE. R. 158. 

Qualification of members generally, see Part III., 
Sect. 2, post. 


E. Presumption of Charters. 


See Sub-sect. 5, post. 
Presumption of grants generally, see CoNsTITU- 
TIONAL Law, Vol. XI., pp. 574, 575. 


F'. Surrender of Charters. 
See Part XVI., Sect. 1, post. 


SuB-sEcT. 4.—By STATUTE. 
A. How effected. 
See Municipal Corporations Act, 1882 (c. 50). 


261. Charter assented to by Parliament.J|—R. v. 


HAYTHORNE, No. 306, post. 

262. -]—R. v. Arrwoop, No. 726, post. 

263. ———.|—-Where a first charter purported 
to be granted de assensu praelatorum, comitum, 
etc. in instanti Parliamento convocato, a new 
charter granted to hold a market within the pre- 
scribed distance would be void, & would be 
repealable by sci. fa. The words stated would 
have the effect of giving the first charter the 
authority of an Act of Parliament. Such a charter 
could only be repealed by Act of Parliament.—Re 

ISLINGTON MARKET Bru (1835), 3 Cl. & Fin. 513; 

12 M. & Ww. 20, n. 3 6 EB. R. 1530, H. L. 

Annotations :—Expld. Goldamid v. G. E. Ry. (1883), 25 
Ch. D. 511. _Apprvd. Windsor Corpn. v. Taylor ra 8 79 
L. T. 450. Mentd. Young v. Thank (1845), 6 L. T. O. 3, 
146; Newton v. Cubitt (1859), 6 C. B. N. S. 627: Ellis 
v. Bridgnorth Corpn. (1863), 15 C. B. N. 9. 52; Wortley 

ham L. B. (1869), 33 J. P. 806; Manchester 

Corpn. v. Peverley (1882), 22 Ch. D. 294, n.; G. KE. Ry. 

v. Goldsmid (1884), 9 App. Cas. 927; Scott v. Glusgow 

Corpn., [1899] A. C. 470; Wilcox v. Steel, [1904] 1 Ch. 

212; Gingell, Son & Foskett v. Stepney B. C., [1906] 

2K. B. 468; A.-G. v. Horner, f19137 2 on. 140; Ham- 

merton vr. Dysart, [1916] 1 A. ©. 57; Morpeth Corpn. », 

N oe nd Farmers’ Auction Mart Co., [1921] 

o 4) e 


264. -|—A charter of Edward III., by 
the King & Parliament, purported to give to the 
citizens of L. & their successors exclusive right 
of market in a certain area. The charter was not 
included in the statute roll, but was in the charter 
roll :—Held: the charter of Edward III. had the 
force of a private Act of Parliament, & amounted 
to a grant of market to the corpn.—GrEaT 
EASTERN Ry. Co. v. GOLDSMID (1884), 9 App. Cas. 
927; 54 L. J. Ch. 162; 52 L. T. 270; 49 J. P. 
Plena, es 
Wentd. A..G. e Horner (1884) 14-0. BD) sag Ae 
venny Improvement Comrs. ve. 8 

7 ham Corpn. v. 04) 

stead ae vw. Mid. Ry., (1904] 
[1904] 1 Ch. $12; “Toronto 

Corpn. v. Russell, tee A. C. 493; Stepney B. C. v. 
agell Son & Foskett (1909), 100 L. T. 629: Haynes 
v. Ford, [1911] 1 Ch. 375; Hammerton v. Dysart, [1916] 
1 A. CG. 57; Selby vo. Whitbread, [1917] 1 & B. 
736; Morpeth rpn. wv. 0 
Auction Mart Co., [1921] 2 Ch. 154. 
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265. Whether express words necessary—Intent 
to incorporate evident—Persons acting for public 
purpose—Empowered to take land by succession.]— 
Where it appeared under an Act for making & 
keeping the river T. navigable, that certain persons 
should be conservators of the river, with powers 
to cleanse, etc., & cut a new channel if occasion 
required, & the conservators, or the major part 
of them, were authorised to make any contract, 
which contract should bind the whole body of the 
conservators, & the conservators might sue & be 
sued by the name of the Conservators of the 
River T., & also, by a subsequent Act, the con- 
servators were authorised to make orders in writing 
for the government of the boatmen, bargemen, or 
others, in navigating boats or barges, or floati 
timber on the said river :—Held: as it appcare 
from the different clauses of these Acts of Par- 
liament that the conservators should take land 
by succession & not by inheritance, although 
they were not created a corpn. by express words, 
they were so by implication; & that being so, 
they were entitled to sue in their corporate name 
for an injury done to their real property. 

A corpn. generally speaking have a right to 
make bye-laws to bind their own members, but 
not to bind strangers. The Act authorising the 
conservators to make any orders or regulations 
in writing for the government of the boatmen, etc., 
is a bye-law to bind strangers which could not 
have been made unless the Act of Parliament had 
enabled them to do so (BAYLEY, J.). 

A corpn. may exist, (1) by common law, as a 
King, bishop, or parson, (2) by authority of Par- 
liament, (3) by Charter; & (4) by prescription. 
A name is essential to a corpn. (LITTLEDALR, J.).— 
TonE River CONSERVATORS v. Ash (1829), 10 
B. & C. 349; 8L. J. 0. 8S, K. B. 226; 109 E. R. 
479. 

Annotations :—Expld. Bower v. Griffith (1868), 16 W. R. 
540; Salford Corpn. v. Lancashire County Council (1890), 
25 G. B. D. 384. Refd. Bridgwater & Taunton Canal Co. 
v. Bluett (1829), 10 B. & C. 393. Mentd. Re St. Alphage, 
London Wall (1888), 59 L. T. 614. 

266. ——  ——— ——- ——.]|—BRIDGWATER & 
TAUNTON CANAL NAVIGATION v. BLuETT (1829), 
10 B. & C. 393; 8 L. J. O. S. K. B. 239; 109 
E. BR. 496. 

267. ——- -——— Churchwardens & overseers 
empowered to take & hold parochial property.]— 
GOULDSWORTH v. KNnIGuHTs, No. 22, ante. 

268. —— Trustees appointed for inclosing 
common—rTrust for unlimited time.|—A question 
being raised whether certain trustees appointed 
under an Act of Parliament for inclosing a piece 
of land were to execute conveyances in their own 
names, or as a corporate body :—Held: although 
the Act did not expressly constitute them a corpn. 
yet as the trusts to be executed were to continue 
for an unlimited time, the trustees must, by the 
very constitution of the body & the powers given 
them, be taken to be a corpn.—z p. NEWPoRT 
Marsn TRusTEES (1848), 16 Sim. 346; 18 L. J. Ch. 
49; 60 B. R. 907; sub nom. Re NEwPort MARSH 
Act, 12 Jur. 932. 

Ananaics <n Willingale v. Maitland (1866), L. R. 

qd. * 

269. Municipal Corporations Act, 1835 (c. 76)— 

New corporations not created by.]—<Semble : the 


a Mpa abe supported by gar eit 4 
au ptions was 

public Act, which directed sums to be 
aid out of public a? A for purposes 
herein specified :—Held: such hos- 
pital was not thereby constituted a 
corpn., within above Act.—-GRIFFIN 
v. St. JOHN’s Hosprrau (1852), 2 
I. o. L. R. 390.—IR. 
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above Act does not create new corpns.—JLUDLOW 
CORPN. v. TYLER (1836), 7 C. & P. 537. 

270. Reference therein to boroughholders 
& freemen as corporate body—Not conclusive. |—- 
The fact that G. is mentioned as a borough in 
sched. A of above Act, & in the same sched., the 
boroughholders & freemen of the borough of G. 
are mentioned in connection with it, as the cor- 
pose body is not conclusive of the place having 

een a borough, or the boroughholders & freemen 
a@ municipal] corpn., before the Act. On evidence 
to the contrary :—Held: a mandamus would be 
refused, calling on the stewards, etc., of such 
borougbholders & freemen to deliver up money 
& documents to the corpn. established in G. under 
the Act.—R. v. GREENE (1837), 6 Ad. & El. 548 ; 
1 Nev. & P. K. B. 631; Will. Woll. & Dav. 291; 
112 BK. R. 210. 
Annotation :—Retd. R. v. Haughton (1853), 17 Jur. 455. 

271. Charter granted in pursuance of statute.|— 
A trustee empowered by will to invest in the 
shares of any co. incorporated by Act: of Parlia- 
ment invested in the shares of ‘‘ The London 
Assurance,’’ a co. created by royal charter granted 
in pursuance of an Act of Parliament, with rights 
& privileges which the Crown could not have con- 
ceded apart from the Act :—Held: the co. was 
a co. incorporated by Act of Parliament within 
the meaning of the power.—ELVE v. BoyTon, 
[1801] 1 Ch. 501; 60 L. J. Ch. 383; 64 L. T. 482, 





Annotations :—Consd. Re Smith, Davidson v. Myrtle, [1896] 
2 Ch. 590. Refd. Wakefield & District Light Rys. v. 
Wakefield Corpn. (1908), 2 Konst. Rat. App. 1904-8, 433. 
Right of corporation to apply for new charter— 

For remodelling or alteration of constitution.|— 

See No. 292, post. 


B. Effect of Statutory Incorporation. 

See COMPANIES. 

Limitation of powers (ultra vires) of corporations.| 
—Sce Part IX., Sect. 5, post. 

Benefit of act received by corporation.]—- 
See Nos. 1120, 1170, post. 

272. On liabilities of corporation & members— 
Under Chartered Companies Act, 1837 (c. 73)— 
Incorporation on petition under Act—No reference 
to Act in gad Ra above Act, s. 29 enacted 
that it shall be lawful for her Majesty, in any 
charter of incorporation, either by reference to 
this Act or otherwise, to make the corpn., thereby 
formed, & the members thereof, subject to all of 
the provisions, liabilities, & directions hereinbefore 
authorised to be imposed on any unincorporated 
co. or its members. By s. 24, judgments obtained 
pe are the co. shall have effect against the property 
of individual members. A co. was incorporated 
by charter on a petition referring to the Act, but 
the charter did not mention either the Act or its 
clauses :—Held: neither the corpn. nor _ its 
members were subject to the provisions or liabilities 
authorised to be imposed by the sects. previous 
to s. 29 on unincorporated bodies.—FinNIs v. 
Youne (1858), 31 L. T. O. 8S. 163; 6 W. R. 577. 

278. On obligation to grant licence -—On pay- 
ment of alleged immemorial fee.|—By 31 Geo. 2, 
c. 71, passed to preserve the C. Fishery which had 
been by ancient charters vested in a suspended 
corpn., it was enacted that certain justices of E. 
were to grant licences to oyster-dredgermen, under 
the usual & accustomed payments & fees, & in 
such manner as the mayor & commonalty used 





PART Il. SECT. 3, SUB-SECT. 5. by ten ae sea Gporeode (1803), 13 Fac. Coll, 170; 
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to grant such licences. Sect. 5 provided that the 
powers so given to the justices should cease when 
the borough was re-incorporated & thenceforth be 
& remain in such body corporate. The borough 
was re-incorporated by charter in 1763, & in an 
action against the new corpn. for refusing to grant 
a dredging licence to pltf.:—Held: whatever the 
immemorial custom might be, there was nothing 
in the Act of Parliament which imposed upon the 
corpn. the duty or obligation of granting licences 
for any accustomed payment or fee.—MILLS v. 
COLCHESTER CORPN. (1864), 17 C. B. N. S. 635 ; 
144 E. R. 2543 subsequent proceedings (1868), 
L. R. 3 C. P. 575, Ex. Ch. 

274. On vesting of property — Incorporation of 
district—Public Health Act, 1875 (c. 55), s. 310.]|— 
Hype Corpn. v. BANK OF ENGLAND, No. 74, ante. 

See, further, Part I., Sect. 3, ante. 


C. Alteration and Revocation of Constitution. 

275. Cannot be varied by subsequent charter.|— 
R. v. MILtErR, No. 305, post. 

See, also, No. 306, post. 

276. Can only be revoked by statute.) —- Re 
ISLINGTON MARKET Brut, No. 263, ante. 


SuB-sEctT. 5.—By PRESCRIPTION. 


277. Nature of prescription — Evidence of con- 
tents of charter.|—ANON., No. 258, anle. 

See, also, No. 259, ante. 

278. What corporations may te such by pre- 
scription—Corporation aggregate—Bailiff & bur- 
gesses.|—The bailiff & burgesses of I., a corpn. by 
prescription, had from time immemorial, been 
lords of the manor of I., &, as such, had during 
all that time holden a ct. leet for the manor, on 
certain days, in the Guildhall of the borough, 
which was their property. In 1555, they accepted 
a charter which purported to grant to them a 
court leet to be held in the Guildhall, as of ancient 
time had been used. By an award afterwards 
made, in pursuance of a private Act, the manor 
of I., with the rights, members, cts., view of 
frankpledge, etc., royalties & appurtenances, 
excepting to the bailiff & burgesses the Guildhall, 
houses, buildings, ct., or garden belonging to the 
same, etc., were conveyed to Lord H. :—Held: 
although the exception retained in the bailiff & 
burgesses the property in the Guildhall, yet the 
lord of the manor had a right to hold the court 
leet there.—R. v. ILCHESTER (BAILIFF, ETC.) 
(1824), 2 B. & C. 764; 4 Dow. & Ry. K. B. 324; 
21L.J.0.8. K. B. 147; 107 BE. R. 567. 

279. Free fishermen.] — HiL1s v. 
Hunt, No. 749, post. 

280. Evidence of prescription—Corporation book 
200 years old.]|—A demise was made by a corpn. 
to pltf. of the office of meter, with fees & privileges 
belonging to it, under which pltf. claimed a toll 
from deft. in respect of a cargo of coals imported 
by him into the port of T. At the trial two leases 
from the corpn. of the office & dues were put in 
evidence, the first dated in 1752, the second in 
1795. It was proved that a fee of 4d. a chaldron 
for coal had been paid without interruption, from 
1772 to 1828, although the meter never actually 
measured them himself, the only measurement 
being for the purpose of ascertaining the custom- 
house duties payable on them. A corpn. book of 
the date of.1630 was also produced :—Held: this 
was sufficient prima facie evidence that the 
corpn. & office of meter were immemorial; & it 








25 Mor. 
ict. 10921.—8COT. 
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sufficiently supported the immemorial claim for | 


coals not actually meted.—JENKINS v. HARVEY 
(1885), 2 Cr. M. R. 3938; 1 Gale, 454; 5 Tyr. 
$71; 5 L. J. Ex. 17. 


Annotations :-—Refd. Mills v, Colchester Corpn. (1867), 36 
ie a: C. P. 210. Mentd. Brune »v. Tuonnene 1848), = 
0 


- B. 3; Neweastle-upon-Tyne (Master 
Seamen) v. Hammond (1848), 4 Exch, 285; Newcastle- 
upon Tyne (Master Pilots & Seamen) v. Bradley (1852), 
21 L. J. Q. B. 196; Benjamin v. Andrews (1858), 5 
C. B. N. 8. 299; Shephard v. Payne (1864), 16 C. B. N. 8. 
132; Bryant v. Foot (1868), L. R. 3 Q. B. 497; North- 
umberland v. Houghton (1870), 22 L. T. 491; 

Marketa Co. v. Neath & Brecon Ry. (1872), L. 

555; Norfolk v. Arbuthnot (1879), 4 CG P. D 

Brocklebank v. Thompson, [1903] 2 Ch. 344. 

281. Recognition by statute—No grant in 
existence.|—-A co. or fraternity of free fishermen 
existed from time immemorial within the manor 
of I, all the members of which were admitted 
tenants of the manor, & took an oath of homage 
to the lord. No grant to the co. as a corpn. was 
in existence, but from numerous ancient docu- 
ments it appeared that the co. had the exclusive 
right of dredging for oysters & taking other kinds 
of fish within the manor, for which it paid rent to 
the lord. By an Act of 1840 it was recognised as 
a co. in the nature of a prescriptive corpn., & it 
was recited that the members had time out of 
mind dredged oysters exclusive of all other per- 
sons, & that the fishery was of great benefit to 
the public; it was thereby enacted that the co. 
might exercise all the powers then vested in it, & 
fresh powers of raising money & charging the 
profits of the fishery by way of mtge. were given 
it, the form of mtge. containing no power of sale. 
Rules were laid down for the management of the 
co., but it was provided that nothing in the Act 
should be construed to incorporate the co. The 
co. made bye-laws for the regulation of the dredging 
of oysters, &, subject to these bye-laws, the privilege 
of dredging & fishing was enjoyed by the members 
for their own bencfit. <A petition having been 
brought by a creditor for winding up the co. :— 
Held: the co. was a corpn. in which the exclusive 
right of fishing within the manor was vested ; but 
that the corpn. held the right on a condition or 
trust for the individual members; & if the co. 
was wound up this right of fishing could not be 
sold by the liquidator, & therefore the winding-up 
order would be uscless.—Re FREE FIsHERMEN OF 
FAVERSHAM (Co. oR FRATERNITY OF) (1887), 36 
Ch. D. 329; 57 1. J. Ch. 187; 57 I. T. 5773 3 
t mein 797, By a 

nnotations :—Mentd. Re So y , 40. 

Gaines Wah oD HRA de amis 

Hoaith Electrical thatitute (1807), 76 L. 9B, 6 Onn 

282. When prescriptive incorporation presumed 
—Notwithstanding charter—Containing only cre- 
ative words.|—Where a charter of Kdward VI., 
granted to a borough, used creative words only, 
yet recited that it was an ancient borough, & 
certain evidence as to previous existence had been 
adduced :—Held : taking the whole of the charter 
& the parol testimony together, the preponderance 
of the evidence was, that this was a corpn. by pre- 
scription, though words of creation only were 
used in the incorporating part of the charter of 
Edward VI.—R. v. STRATFORD-UPON-AVON CORPN. 
(1811), 14 Hast, 348; 104 E. R. 636. 


Annotations :— - R. v. Birmingham & Gloucester Ry. 
(1842), 3 Q. B. 223; Newcastle-upon-Tyne (Master Pilots 


281 i. Hvidence of peur pivot Reo0d 
nition by statute—No grant in existence.) 
—WoopHILL v. SULLIVAN (1864), 14 





LJ 


the original is not to be found.—A.-G. 
v. GALWAY CORPN. (1 
111; Beat. 298.—IR. 
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& Seamen) v. Hammond (1848), 12 L. T.0.8.151. Mentd. 
Tepper v. Nichols (1864), 18 C. B. N.S. 121. 


283. Containing no words of con- 
firmation.|—-Where a corpn. has existed for several 
centuries, an ancient charter, containing no words 
of confirmation, but otherwise might be read as 
the original grant, is not evidence of the origin 
of the corpn., so as to do away with the pre- 
sumption that it has existed immemorially.— 
NEWCASTLE-UPON-TYNE (MASTER PrLotTs & SEa- 
MEN) v. HAMOND (1848), 12 I. T. O. S. 151. 








284. ——— Of inhabitants for specific purpose.|— 
Rivers (LorD) v. ApAmMs, No. 213, ante. 
285. ——— Not for purpose of supporting right 


otherwise incapable of having legal origin—Pre- 
sumption inconsistent with past existing state of 
things.]—The ct. will not presume an incorporating 
charter from the Crown for the mere purpose of 
Suppor ae a right otherwise incapable of having 
a legal origin, where the presumption is incon- 
sistent with the past existing state of things & 
there is no trace of such a corporation having ever 
existed.—HARunIS v. CHESTERFIELD (EARL), [1911] 
A. C. 623; 80 L. J. Ch. 626; 105 L. T. 453; 27 
T. L. R. 548; 55 Sol. Jo. 686, H. L. 
Annotation :—Mentd. A.-G. ». Horner, [1913] 2 Ch. 140. 

Presumption of grants gencrally, see CON- 
STITUTIONAL LAW, Vol. XI., pp. 574, 575. 

Usage as evidence in reference to grants generally, 
sce CONSTITUTIONAL Law, Vol. XI., pp. 573, 574. 

Usage as evidence in reference to charitable 
trusts, see CHARITIES, Vol. VIII., pp. 334, 335. 


Secr. 4.—VALIDITY OF INCORPORATION. 
286. Valid until impeached.] — ROBINSON v. 
Lonpon HosprraL (GOVERNORS), No. 1028, posi. 
287. How questioned — Quo warranto informa- 
tion — Against individual member.]— No informa- 
tion in nature of quo warranto at the relation of a 
private person against a corpn., acting as such, to 
show why they acted as a body corporate, but only 
against individual members.—R. v. CARMARTHEN 
en (1759), 1 Wm. Bl. 187; 2 Burr. 869; 96 
E. R. 99. 


‘Annotations :—Consd. R. v. Ogden (1829), 10 B. & C. 230. 
Refd. I. v. White (1836), 5 Ad. & El. 613. 
288. By Attorney-General.] — An 








information in the nature of quo warranio, against 
persons for claiming to act as a corpn., must be 
filed by & in the name of the A.-G. Such an 
information cannot be filed at the instance of an 
individual against persons for usurping a franchise 
of a private nature, not connected with public 
govt.—R. v. OGDEN (1829), 10 B. & C. 230; 109 
BH. RR. 436. 

Annotations :-—Distd. R. v. White (1836), 6 Ad. & El. 613. 

Refd. R. v. Lloyd (1860), 2 L. T. 232. 

289. Not against officer of corporation 
—Coroner.]|—The ct. will not grant a quo warranio 
information against an officer of a corpn., & coroner, 
established by charter pursuant to Municipal 
Corpns. (General) Act, 1837 (c. 78), s. 49, if it 
appear that the object in prosecuting such in- 
formation is to try the legality of the charter.— 
R. v. Taytor (1840), 11 Ad. & El. 919; 3 Per. & 
Dav. 652; 9L. J. Q. B. 219; 113 EK. R. 675. 


-—Consd. A.-G. v. Avon Corpn. (1863), 33 
aa weolad cd wont. v. Boucher (1842), 3 Q. B. 641; 
R. v. Warwickshire JJ. (1842), 11 L. J. Q. B. 299. 


ecorpn. chooses to confine the exercise 
of ite powers to one locality, & to local 
objects, does not affect its status as a 








828), 1 Mol. 95, 


C. P. 265.—CAN. corpn., nor does it operate to render 
8. —— Inapeximus recited in letters PART II. SECT. 4. its 0 incorpn. egal —- COLONIAL 
(eians patent a" poiect evidence, St pote itn Weal ag sp AG ap’ Ques (888), 9 App. at 
ence 0 wers m ame loca .-G. , - Cas. 

the or charter of @ corpn., when local objects only.}—The fact that a  157.—OAN. 
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Sect. 4.—Validity of incorporation. Sect. 5: Sub- 
secis. 1, 2, 8, 4 & 65.) 


290. —— —— Mayor.|—The ct. will not 

ant a quo warranto information against an 
individual exercising the office of Mayor to try 
the legality of a charter of municipal incorpn.— 
h. v. JONES (1863), 8 L. T. 508. 

Quo warranto generally, see CROWN PRACTICE. 

29 Scire faclas—Not certiorari to quash 
rate.|—R. v. BENEKER & ELLIs (BIRMINGHAM 
CHURCHWARDEN & OVERSEER), No. 226, anie. 

Scire facias generally, see CROWN PRACTICE. 











Secr. 5.—NEW CHARTERS, 
SubB-sEcT. 1.—APPLICATION FOR. 

202. By joint stock company incorporated by 
Act of Parliament—Remodelling constitution— 
Extension of objects & powers.|—Where an in- 
unction was sought to restrain the G. J. Water 

orks Co. from applying to Parliament for an 

Act authorising the co. to procure its supply of 

water by means of an aqueduct from the river O. 

instead of the Thames, as authorised by the 

existing Acts under which it was incorporated :— 

Held: the injunction would be refused. 

A ct. of equity will not, at the instance of a 
shareholder restrain a joint stock co., incorporated 
by Acts of Parliament which prescribe its con- 
stitution & objects, from applying in its corporate 
capacity to Parliament, & from using its corporate 
seal & resources to obtain the sanction of the 
legislature to the remodelling of its constitution, 
or to a material alteration & extension of its object 
& powers. The right of making such an applica- 
tion is incident to a joint stock co. of that descrip- 
tion.—WaARE v. GRAND JUNCTION WATER Oo. 
(1831), 2 Russ. & M. 470; 9 L. J. O. 8. Ch. 169; 
39 B. R. 472, L. C. 

Annotations :—Consd. Simpson v. Denison (1852), 10 Hare, 
51; Lancaster & Carlisle Ry. v. No Western Ry. 
(1856), 2 K. & J. 293; Re London Chatham & Dover Ry. 
Arra ent Act, Ex p. Hartri & Allender (1869), 
5 Ch. Retd. Parker v. River Dunn Navigation 


Pp e > ° 
Co. (184), 1 De G. & Sm. 192; Cooper v. Powis (1850), 
3 De G. & Sm. 688. 


Joint stock companies generally, sec COMPANIES. 


SUB-SECT. 2.—ACCEPTANCE OF. 

293. Sufficlency of— Part acceptance.]—R. v. 
CAMBRIDGE (VICE-CHANCELLOR), No. 42, ante. 

294. —— -|—R. v. RouttepGE (1780), 
2 Doug. K. B. 531; 99 EB. R. 838. 
Annotation :-—Conad. R. v. Westwood (1830), 4 BH. N. S. 213. 

295. ——— Acceptance by majority — Refusal by 
minority.]——R. v. PAsmorg, No. 1579, post. 

Effect of.|—-See Sect. 5, sub-sect. 5, post. 

Acceptance of charters gencrally, see Sect. 3, 
sub-sect. 3, C., ante. 





SuB-sEctT. 38.—ForM OF. 


296. Royal proclamation for restoring corpora- 
tions— Operates as grant of revival.|—The pro- 


PART II. SECT. 5, SUB-SECT. 2. 
some members only. 
University in Ireland, rpora 


as 
by a Royal charter of 1864, was con- 
tuted a corpn., consisting o 


chancellor, senators, secretary, pro- 
tes, & students. In 


essors, 
1866 a supplemental charter was 
granted to the University. At a 
meeting of the senate it was resolved MACK 
f @ by & majority of those present that I. R. 1 Eq. 160.—IR. 


CorPORATIONS. 


clamation of James II., in 1689, for restoring 
corpns. to their ancient charters, etc., operates, 
when accepted, as.a grant of revival to such of 
the old corpns. as had surrendered their corporate 
franchises to Charles II., which surrenders were 
not enrolled, & overturns new charters ted by 
Charles II.—NEWILING v. FRANCIS (1789), 3 Term 
Rep. 189; 100 EB. R. 525. 

Annotations :—Reld. R. v. Fishor (1862), 4 B. & 8. 578. 

Mentd. R. v. Westwood (1830), 7 Bing. 1. 

297. Words of creation only used— In {incor- 
porating part of charter.|—R. v. STRATFORD-UPON- 
AVON CorpNn., No. 282, ante. 

298. No express words necessary—-To create 
corporation.|—-Ton® RIVER CONSERVATORS v. ASH, 
No. 265, ante. 


SUB-SECT. 4.—VALIDITY OF. 

299. Charter granted in consideration of void 
surrender of old charter—Surrender not enrolled.}— 
A new charter granted in consideration of the 
surrender of an old charter, which surrender was 
not enrolled, is void.— BULLY v. PALMER (1698), 
12 Mod. Rep. 247; 88 EH. R. 1296; sub nom. 
BuTLER v. PALMER, 1 Salk. 190. 

Annotation :—Distd. R. v. Tunwell (1783), 3 Doug. K. B. 207. 

300. -}—~ The surrender of a charter 
is void for want of enrolment. 

Where a charter granted in consideration of a 
surrender of an old charter to the mayor & com- 
monalty stated that any alderman being wanted, 
the rest of the aldermen might nominate two 
burgesses for the choosing of one of them as 
alderman by the commonalty, per communitatem : 
—Held: commonalty included the whole corpn. 
& an alderman so clected by the votes of the other 
aldermen, as well as the burgesses at large, was 
properly elected. 

It seems that contemporaneous & continuing 
usage may be resorted to in aid of the construction 
of doubtful words in an old charter. 

Where an information in nature of quo warranto 
was moved for on the ground of a disputed mode 
of election, which alone was in controversy at the 
time of the deft.’s election, & which ground was 
afterwards answered on showing cause, the ct. 
would not in their discretion make the rule 
absolute to try another incidental & secondary 
question, as to whether there were a sufficient 
interval of time allowed between the nomination 
& election of the deft., no person’s right having 
been set aside by means of such acceleration of the 
election, if it were accelerated.—R. v. OSBOURNE 
(1803), 4 East, 327; 102 E. R. 856. 

301. ——- -——-.]—- Where a charter was sur- 
rendered but not enrolled :-—Held: a charter 
granted on a void surrender of a former charter 
was void.— PIPER v. DENNIS (1698), 12 Mod. Rep. 
253; 88 BE. R. 1302. 

302. ——— Surrender by wrong name.|—R. v. 
BRIDGEWATER CORPN. (1719), 11 Mod. p. 291; 
88 E. R. 1046. 

303. Misrecital of old charter.]—— Where a 
charter, reciting that by a former charter the 
power of electing jurats was in the mayor, jurats 
& commonalty; whereas it should be mayor & 
jurats only, declares that it shall & may be lawful 
to & for the mayor, jurats & commonalty to 


the supplemental charter should be 
accepted :—Held: it was not com- 
etent for the senate alone to acce 

he supplemental charter.—MacCor- 
0. QUEBN’S UNIVERSITY (1867), 








fe) 
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choose jurats out of the commonalty at large :— 
Held: it operated as a new grant, & the misrecital 
did not vitiate the charter.—R. v. BLUNT (1788), 
Andr. 298; 95 EB. R. 404. 

304. Prior grant still in existence.|—-Where the 
King grants a charter to a corpn., there being a 
prior charter existing at the time, the new charter 
is void ab initio; because two corpns. for the 
same purposes of govt., cannot by law exist within 
one & the same place, & at one & the same time.— 
R. v. AMERY (1790), 2 Bro. Parl. Cas. 3386; 1 
RB. R. 981, HH. L. 

305. Charter purporting to vary prior charter 
confirmed by statute.]|—-The constitution of a 
corpn. as settled by Act of Parliament, cannot be 
varied by the acceptance of any charter incon- 
sistent with it. 

(Ju. : whether usage may be pleaded to assist 
the ct. in the construction of a doubtful charter.— 
Ht MILLER (1795), 6 Term Rep. 268; 101 BE. R. 


t —Distd. R. v. Haythorne (1826), 5 B. & C. 
410. » 4 


ations :-—D.: 
Mentd. R. v. Morris (1803 ast, : . 0. 
4 Hast, 294; . © Bower (1823), 1 


Thornton (1803), 

B. & CO, 492; R.»v. erage ers 7B. & C. 496; Blacket 

v. Blizard (1829), 9 B. & ©. 851; Ardaseer Cursetjee v. 

Perozeboye (1856), 6 Moo. Ind. App. 348. 

806. Charter releasing power reserved to Crown 
by prior charter—& causes of complaint for non- 
compliance with prior charter—Prior charter non- 
existent.]—By an ancient Parliamentroll, it appeared 
that the Commons, by their petition exhibited in 
Parliament, prayed Edward IIT., that the charter 
made to his liege subjects, burgesses of the town 
of B., & the franchises granted to them by him 
should be ratified & confirmed in that Parliament. 
The answer to the petition was, that it was assented 
& agreed in Parliament that the franchises whereof 
the petition made mention should be ratified & 
confirmed under the King’s Great Seal. The 
charter was ratified by Edward II]. accordingly : 
—Held: the Crown was not prevented by this 
proceeding in Parliament from granting a new 
charter to the burgesses of B., varying the mode 
of electing a mayor from that provided for in the 
charter, recited in the petition to the King in 
Parliament. 

Anne, by charter granted to the burgesses of 
B., that they should be a body corporate, etc., & 
released to the corpn. that power of removing its 
members which had been reserved by a former 
charter of Charles II., & released any just cause 
of complaint which might be against the corpn. 
for having acted in opposition tw it :—Held: it 
did not thereby appear that the Queen granted 
this charter in consideration of the former charter 
granted by Charles IT., & the Queen’s charter was 
not therefore void, although the supposed charter 
of Charles II. did not exist.—R. v. HAYTHORNE 
(1826), 5 B. & C. 410; 8 Dow. & Ry. K. B. 228; 
108 H. R. 158. 

807. Charter reviving dormant corporation.|— 
R. v. Huauss, No. 236, ante. 

See, also, Nos. 315, 1585, post. 


Sus-srcr. 5.—EFFECT OF. 
-|—Liberties granted 
by charter cannot be divested, but by surrender or 
forfeiture. Oorpn. takes a new charter of liberties, 
it may be used as a grant or co tion (HOLT, 
Eyre, J.).—R. v. Larwoop (1694), 1 
Ld. Raym. 29; Comb. 315; 1 Salk. 167; Skin. 


574 5 91 | he oe ie Westwood (1830), 7 B 
LY —, e e ly 7 ° ry 
Mentd. London City v. Vanaore eon), te Moa, Re seot: 
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R. v. Aldborough (1713), 10 Mod. Rep. 100; R. v. Bos- 
worth (1739), 2 Stra. 1112; Johnaton v. Wilson (1740), 
7 Mod. Rep. 345; R. v. Grosvenor (1742), 1 Wils. 18: 


; R. ) 
Evans v. Harrison (1762), Wilm. 130; R. v. Walker 
(1817), 6 M. & 8. 277. 


3809. Confirmatory—Although words of creation 
only used.]|—RH. v. STRATFORD-UPON-AVON CORPN., 
No. 282, ante. 

810. Revives dormant corporation — Disabled 
from acting.|—-COLCHESTER OORPN. v. SEABER, 


No. 1585, post. 
311. a v. Hueuss, No. 236, anle. 

See, also, No. 315, post. 

812. Corporation having surrendered cor- 
porate franchises—Surrender not enrolled.|—Nrw- 
LING v. FRANCIS, No. 296, ante. 

318. On ancient powers & privileges — Ancient 
court—New grant under new name.)—A new 
grant from the King, taken by a corpn. under a 
new name, will not destroy an ancient ct.—WELD 
ys WAGE (1674), 1 Freem. K. B. 820; 89 E. R. 

7 











314. -~—— Power to remove & other franchises 
—New charter accepted by corporation by pre- 
scription.|—Happock’s Caspr, No. 121, ante. 

15. —— Right of free fishery—— Though cor- 
poration dormant before grant of new charter.]— 
A right of free fishery was granted to the burgesses 
of the borough of O., by a charter of Richard I. 
which recited a previous enjoyment: of the franchise 
by the borough. In the year 1740, by reason of 
judgments of ouster against all the existing 
members of the corpn., it became incapable of 
continuing itself ; & there was no mayor or alder- 
men till 1763, when a new charter of incorporation 
was granted to the borough, by which all the former 
rights, liberties, & fisheries were ratified, con- 
firmed, & restored to the new corpn. :—Held: the 
oe were, under the new charter, entitled to the 

ery. 

The corpn. exercised their right by granting to 
persons called dredgermen, not being members of 
the corpn., licences to dredge & take oysters 
within the limits of the fishery :—Held: the 
above licences did not operate as demises of the 
fishery, so as to entitle deft. to a verdict on the 
issues.—COLCHESTER OORPN. v. BROOKE (1846), 
7Q. B. 339; 15 L. J. Q. B. 178; 5 L. T. O. S. 
192; 10 J. P. 217; 10 Jur. 610; 115 B. R. 518. 
Annotations :—Retd. Morant v. Chamberlin (1861), 6 H. & N. 

541; Gann v. Whitstable Free Fishers (1864), 11 H. L. Cas. 

192; Northumberland v. Houghton (1870), L. R. 8 Exch. 

127. Mentd. Dimes v. Petley (1850), 15 Q. B. 276; 
R. v. Betts (1850), 16 Q. B. 1022; Tuff». Warman (1857), 
20. BN. 8. 746; Whitstable Free Fishers v. Foreman 
1867), L. R. 2 C. P. 688; Evison v. Marshall (1868), 32 
- P. 691; eee v. Motropolitan Board of Works 
eT), L. R. 8 C. P. 191; Jolliffe». Wallasey L. B. (1873), 

.R.9C. P. 62; Hawkins v. Rutter, [1892] 1 Q. B. 668; 
Thames Conservators v. Smeed Dean, [1897] 2 2 B._334 ; 
Campbell Davys v. Lloyd, [1901] 2 Ch. 518; The Swift, 
[1901] P. 168; Liverpool & North Wales 8.S. Co. ». 
ading Co., [1908] 2 Ch. 460; The Bien, [1911] 


ar Tr 

816. On right to sue—For debt to old corporation 
—Whether recoverable under new phone ait 
CHESTER CORPN. v. SEABER, No. 1585, post. 

817. On duration of office.) Where a charter 
appoints a particular method of electing a mayor, 
& directs that he shall take an oath to execute 
the office for a year, & until another shall be 


Ae em tdi Shaw 


a es 


in office under it, & that the corpn. had petitioned 
to alter quatenus modum et tempus eligendi of the 
mayor, & then confirming all their former rights 
2 2.2 “teges, abolishes the former manner eligendi 
nominandi et appunctuandi the mayor, & appoints 
his election to be in a different manner & upon a 
different day, pro uno anno integro tune proxime 
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Sect. 5.—New charters: Sub-sects.6&6. Part III. | —Re Incorporatep Law Society (1845), 4 


Sects. 1, 2,3 & 4: Sub-sects. 1 & 2.] 


sequenie: the right of holding over is thereby taken 

ie arte v. Puinips (1720), 1 Stra. 394; 93 

FR. R. 588. 

Annotations :—Consd. R. v. Ellames (1734 
Refd. R. v. Philips (1757), 1 Burr. 292. 
v. Burnell (1840), 6 Bing. N. C. 453. 

818. On mode of election of officers — Election 
under old charter—Void.]|—Where by one charter, 
jurats are to be chosen by the mayor & jurats, 
out of the freemen; but by a subsequent charter, 
they are to be chosen by the mayor, jurats, & 
commonalty, out of the inhabitants :—Held: an 
election of a jurat according to the former charter 
was bad.—R. v. Massory (1738), Andr. 295; 95 
KE. R. 405. 

See, gencrally, Part IV., post. 

Effect of change of name on corporation.]/— 
See Part I., Sect. 4, sub-sect. 4, ante. 


2 Stra. 976. 
entd. Gwynne 


SUB-SECT. 6.—OPPOSITION TO AND AVOIDANCE OF. 


319. Opposition to sealing—How objection made 
—Whether by caveat.|—R. v. SACHEVERELL, No. 
1563, post. 

820. -]|—There is no instance of 
a caveat against the affixing the great seal to a 
new charter of incorpn. ; but the Lord Chancellor 


ne 








I. T. O. 8. 480. 

821. What objections must be alleged.|— 
In order to stop the sealing of. a supplemental 
charter granted to an existing corpn., it must in 
general be shown that the proposed charter is 
contrary to law, or that no proper authority for 
the application had been given, or that some 
ersonal right of a member of the Society would 
e wrongly interfered with.—E2 p. SociETY OF 
ATTORNEYS, ETC. (1872), 8 Ch. App. 163, L. O. 

$22. Injunction to restrain majority from sur- 
rendering old charter—& obtaining new charter 
with different object..—Warp v. SoclETY OF 
ATTORNIES, No. 185, ante. 

823. Effect of avoidance —On lease made by 
corporation.|—A.-G. v. GoRE (LORD) (1740), 
Barn. Ch. 145; 9 Mod. Rep. 224; 27 H. R. 
589, L. C. 


Annotations :—Mentd. A.-G. v. Magwood (1811), 18 Ves. 
315; A.-G. v. Wilson (1812), 18 Ves. 518. 


324. -]— On an information, in the 
nature of a warranto, brought in the Exch. Ct. 
in Ireland in 1686, against the corpn. of D.; 
judgment was given against them, & their liberties, 
etc., seised into the King’s hands :—Held: the 
information would not lie in that ct., & therefore 
the judgment was void. 

In consequence of the judgment in the Ct. of 
Exch. King James II. had created a new corpn. 
by charter, who made a reversionary lease to S. 
of some lands belonging to the old corpn. The 














in exercising his official discretion as to the con- | charter having been declared void by an Act 


tents of the charter, will receive any information 
or objections respecting it ; 


& such information | 


of 1689, the lease was void also.—PIPPARD v. 
DROGHEDA CorRPN. (1759), 2 Bro. Parl. Cas. 321 ; 


must be regularly brought before him by petition.! 1 E. KR. 971, L. C. 


Part II1|_—-The Members. 


Secr. 1.—CAPACITY FOR MEMBERSHIP. 


325. Corporation sole.|—FoRD v. HARRINGTON, 
No. 53, ante. 

326. Woman—Member of county council.|]— 
At an election of members of a county council 
under Local Government Act, 1888 (c. 41), resp. 
obtained a majority of votes over petitioner & 
was declared to be elected. On a petition claiming 
the seat on the ground that resp., being a woman, 
was disqualified :—Held : women are incapacitated 
from being elected members of a county council, 
& the votes given to resp. were thrown away, & 
petitioner was duly elected..—_BERESFORD-HOPE 
v. SANDHURST (LADY) (1889), 23 Q. B. D. 79; 
58 I. J. Q. B. 316; 61 L. T. 150; 87 W. R. 648; 
56 T. L. R. 4723; sub nom. Hope v. SANDHURST 
(LaDy), 58 J. P. 805, C. A. 


Annotations :—Apld. De Souza v. Cobden, [1891] 1 Q. B. 
687. Refd. Hobbs v. Morcy, {1904] 1 K. B. 74; ebb 


v. Law Soc. (1913), 838 L. J. Ch. 363; Rhondda’s Claim 
gone). cH ee R. 759. Mentd. Unwin v. M‘Mullen (1891), 


827. -]—Deft., a woman, was elected 
a member of a county council, & twelve months 
elapsed without any Bader taney taken to question 
the validity of her election. After the expiration 
of the twelve months she acted on several occasions 
as a member of the council :—Held: deft. was 
liable to the penalties imposed by Municipal 
Corpns. Act, 1882 (c. 50), s. 41, for eoung when 
disqualified.—D& Souza »v. COBDEN, [1891] 1 Q. B. 
687; 60 L. J. Q. B. 5838; 65 L. T. 180; 655 J. P. 
565; 89 W. R. 454; 7T. L. R. 441, C. A. 

See, now, Sex Disqualification (Removal) Act, 
1919 (c. 71). 











Shareholder of company.]—Sce COMPANIES. 

Alien—Shareholder in company.]—See ALIENS, 
Vol. II., pp. 129, 180, No. 59 ; COMPANIES. 

328. Infant.|—Although infancy in the mayor, 
bailiff, or other head of a corpn. shall not avoid 
the deeds or grants of a corpn. because he acts in 
his corporate, & not in his natural capacity, yet 
this does not affect the question with respect 
to members of the corpn.—R. v. WHITE (1733), 
Lee temp. Hard. 8; 95 ih. R. 5. 

Member of building society.]|—See BUILDING 
Societies, Vol. VII., p. 465, No. 69. 

-——- Shareholder in company.]—See COMPANIES. 

Membership of building socleties.|——See BUILDING 
Societies, Vol. VII., p. 465, Nos. 66—69. 

Membership of friendly societies.|—Sce FRIENDLY 
SOcIETIEs. 

Membership of industrial societies.|}—See IN- 
DUSTRIAL, PROVIDENT, & SIMILAR SOCIETIES. 

Membership of loan _ societies.}] — Sce LOAN 
SOcrgrIgEsS. 

Shareholders in companies.] — See, 
CoMPANIES. 

Membership of municipal corporations.|—See, 
generally, ELECTIONS; LocAL GOVERNMENT. 





generally, 


Srct. 2.-QUALIFICATION FOR MEMBERSHIP. 


Mayor.]-—See LOcAL GOVERNMENT. 
Counolilory oc. LocaL GOVERNMENT. 
Councillor.|—See Locar, GOVERNMENT. 
Burgess.|— See LOCAL GOVERNMENT. 
Freeman.]—See Loca. GOVERNMENT. 
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Fellow.)—See Cuanitres, Vol. VIII., pp. 366, 
367, Nos. 1711-1718. 

Of Royal College of Surgeons.) — Sce 
Mrpictne & PHARMACY. 

Member of Royal College of Physicians.]—Sce 
MEDICINE & PHARMACY. 

829. Trustee appointed under statute to perform 
public duties—Taking of oath prescribed by Act.|— 
11 Geo. 4, c. lxix., s. 11, for building a bridge over 
the river Avon, directed that the trustees should 
cause to be kept a proper book, & proper entries 
to be made therein of all orders proceedings 
relative to the execution of the Act, & that the 
chairman of every meeting of the trustees should 
subscribe his name at the end of the proceedings 
of the trustees at such meeting. Sect. 6 enacted 
that no person should be capable of acting as a 
trustee until he should have taken & subscribed 
the oath therein set forth, which oath so taken & 
subscribed by each trustee should be entered in 
the book of proceedings of the trustees. The book 
contained a blank form of oath, under which the 
names of the trustees were written by themselves 
without any date, but there were entries from 
time to time in the proceedings to the effect that 
they were wad ewe trustees, having qualified by 
taking & subscribing the oath prescribed by the 
Act. By Sect. 85 the persons who had agreed to 
lend any money towards carrying the act into 
execution, were required to pay it to the treasurer 
of the trustees, at such times & in such parts & 
proportions as the trustees should order & direct, 
&, in default of payment, it should be lawful for 
the trustees to sue for or recover it in the name of 
the treasurer by action of debt or on the case, etc. 
The order of the trustees directed the money to be 
paid into the bank of M. & Co., to be placed to 
the account of M., as treasurer. By Sect. 109, 
the notices given by the trustees should be signed 
by three or more of the trustees, or by the clerk 
or clerks for the time being to the trustces by their 
order. The notices of the calls were drawn up in 
the office of the solicitors, who were clerks to the 
trustees, & one of their clerks, who had a general 
authority to sign the name of the firm to all 
documents issued out of the office, wrote the signa- 
ture of the firm upon the notices :—Held: (1) 
such a signing was not a compliance with the 
provisions of the Act; (2) the signature of the 
minutes of the proceedings at one meeting by the 
chairman of the following mceting was sufficient ; 
(3) it sufficiently appeared that the trustees were 
properly sworn; (4) the treasurer was sufficiently 
designated in the order of the trustees & the form 
of action might be either in debt or on the case.— 
MILEs v. BOUGH (1842), 3 Q. B. 845; 38 Gal. & Dav. 
119; 3 Ry. & Can. Cas. 668; 12 L. J. Q. B. 74; 
7 Jur. 81; 114 EB. R. 732; subsequent proceedings 
Co) 3 Ry. & Can. Cas. 687; (1845), 3 Dow. & L. 


Annotations :——As to (1) Distd. Miles » 
L. T. O. S. 281. 


aed 


. Coote (1844), 3 
TO. Refd. R. v. Kent JJ. (1873), 42 L. J. M. C. 
112. Aa to (2) Consd. West London Re vw. Bernard 
(1843), 3 Q. B. 873. Refd. Inglis v. G. N. Fy. (1852), 
19 L. T. O. 8. 149. entd. Miles v. Williams 


. T. O. Generally, 
(1847), 9 Q. B. 47. 


Sect. 8.—ELECTION OF MEMBERS. 
See Part VI., Sect. 3, sub-sect. 3, A., post. 


Sect. 4.—RIGHTS OF MEMBERS AS AGAINST 
CORPORATION. 
SuB-sucr. 1.—REMEDIES FOR NON-ADMISSION. 
38380. Mandamus—To admit Quaker—On affirma- 
tion.|—A mandamus was granted peremptorily to 
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admit a Quaker who had taken his affirmation but 
refused to take the oath Pee by 26 Geo. 2, 
c. 18, into the freedom of the Turkey Co.—R. v. 
Marcu (1760), 2 Burr. 999; 97 EB. R. 673. 

31. ———- To admit member of trading com- 
pany.|—A mandamus issued to receive D. into 
the Russia Co., & afterwards a rule was made for 
the return of the same at a certain day. It was 
now moved to set aside the rule, this not being a 
case within 9 Ann. c. 20, which made mandamus 
directed to corpns. for the restoring of corporate 
officers returnable at a day certain, whereas before 
the Act it was not so, but an alias et pluries went 
out, & now this Act being introductive of a new 
law, was exclusive of all cases not within it :— 
Held: before the stat. a rule might have been 
made for the return of a mandamus, & the stat. 
had not taken away this power.—R. v. Russia 
Co. (1727), Fitz.-G. 4; 94 KE. R. 627. 

882. ——- To admit commissioner—Drainage 
commissioners.|—-Rule_ calling on the comrs. of 
drainage for K. to show cause why a writ of 
mandamus should not issue commanding them to 
swear in S. as a comr. :—Held: the mandamus 
would go.—R. v. KEYENHAM LEVEL DRAINAGE 
Comps. (1844), 2 L. T. O. S. 327; 8 J. P. Jo. 308. 

333. ——— Town improvement commis- 
sioners.|—Motion for mandamus to swear in one 
G. to be a town improvement comr. At the 
previous election E. had a larger number of votes 
than G., & was declared elected. & was sworn in, 
but: on the polling day notice had been given that 
E. was not qualified, & the Ct. of Q. B. made a 
rule absolute for a quo warranto against him, & 
judgment of ouster had since been signed :— 
Held : a mandamus would not be granted because, 
if it were, those voters who polled before notice of 
E.’s disqualification would lose their votes, but a 
rule for a new election would be granted.—R. v. 
BIRKENHEAD IMPROVEMENT Comms. (1859), 32 
L. T. O. S. 256. 

334. ——— To admit trustee under local Act.]— 
A rule nisi had been obtained calling on the 
trustees of Newport Inclosure Act to show cause 
why a mandamus should not issue commanding 
them to admit F. to the office of a trustee under 
the Act, & to allow him to act assuch. It appeared 
by the affidavits on which the rule was moved 
that resident burgesses for the time being of the 
town of N. having a certain qualification, were 
entitled to be trustees to carry out the provisions 





_of the Act, & it was sworn that F. was elected a 
' burgess of N. in the year 1833, that he still con- 


tinued a burgess, & was duly qualified to act as 
one of the trustees under the Inclosure Act. The 
trustees, however, had refused to admit F. to 
that office, upon which the present rule nisi was 
obtained :—Held : rule would be made absolute.— 
R. v. NEWPORT INCLOSURE ACT TRUSTEES (1848), 
12 J.P. Jo. 7 

——.]— See, generally, CROWN PRACTICE. 

Of alderman.|—Sce LocAL GOVERNMENT. 

Of councillor.)—See LocaL GOVERNMENT. 

Of burgess.]——See LOCAL GOVERNMENT. 

Of freeman.}—See LocAL GOVERNMENT. 

Of fellow.|—Sce CHanitixs, Vol. VIII., pp. 386, 
388, Nos. 2020-2022, 2062. 

Legal proceedings generally against corporations. 
See Part XV., post. 


SuUB-SECT 2.—REMEDIES FOR DISFRANCHISE: 
MENT. 


See No. 385, post. 
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Sect. 4.— Rights of members as against corporation: 
Sub-sect. 3, A. & B.)} 


SuB-sECT. 8.—INSPECTION OF BOOKS AND 


DOcUMENTS. 
A. Who entitled to. 
See, generally, Discovery, INSPECTION, & 
INTERROGATORIES. 
835. Parties interested in corporation.]—Motion 


to have inspection of the public books of the 
corpn. of B. L. Affidavits were produced upon 
which a rule was made for granting a quo warranto 
to know by what authority the duke of B. claimed 
to be governor of the corpn. of the conservators 
of B. L., & by them it appeared that the parties 
prosecuting were parties in interest :—Held: 
motion would-be granted before the original rule 
was made absolute.—R. v. BEDFORD (DUKE) 
(1729), 1 Barn. K. B. 278; 94 EH. R. 186; subse- 
proceedings, 1 Barn. K. B. 280. 

836. Member—In dispute with another.]—A 
mandamus was granted to admit a person into 
this co.: & by the return it appeared to be a 
question, whether the master he served had been 
admitted to his freedom in the corpn. at large ; 
blanca a he moved for a general rule to inspect 
the books of the corpn. This was opposed on behalf 
of the corpn. as they were no parties to the dispute : 
—Held : every member of the corpn. had, as such, 
a right to look into the books for any matter that 
concerned himself, though it was in a dispute 


with others, & the rule would be granted, but 

would be confirfed to the book wherein admissions 

of freemen were entered.—R. v. NEWCASTLE-UPON- 

TYNE (FRATERNITY OF HostTMEN) (1745), 2 Stra. 

1228; 93 E. R. 1144. 

A s—Consd. R. ». Merchant Taylor’s Co. (1831), 
2B. & Ad. 115. Refd. Mutter v. Kastern & Midlands Ry. 
(1888), 38 Ch. D. 92. 

887. ——— Not becoming such until after 
action brought—In respect of which inspection 
sought.]—In an action for tolls due to a corpn., 
deft.,. who has acquired the character of a cor- 
porator after the cause of action arose but before 
trial, has no right to inspect the books of the 
corpn. & must still be considered as a foreigner 
quoad this action.—BRIsTOL CORPN. v. VISGER 
(ea - Dow. & Ry. K. B. 434; 4 Dow. & Ry. 


338. ——- Claiming office—To prove custom as 
to election.}—A corporator made a claim to be 
elected to an office in the corpn. & founded it upon 
@ supposed invariable custom to elect the person 
who at the time of a vacancy filled the position 
which he then occupied. The co. admitted the 

eneral practice set up by him, but said it was not 

variable :—Held: (1) the ct., at the instance of 
the corporator, would grant a mandamus to allow 
him to inspect the minutes of the corpn. as to 
former elections to assist him in starting his case, 
even though the ct. entertained great doubt 
whether such alleged custom, if proved, could 
contradict the charter, which prescribed that 
there was to be a free election; (2) the ct. had no 
power to grant a rule to inspect documents when 


no cause or proceeding in ct. had been commenced. 
— BuRTON & MSADDLERS’ Co. (1861), 31 
L. J. Q. B. 62; sub nom. R. v. SADDLERS’ Co., 
10 W. R. 87. 

Annotations 


t s—As to (1) Refd. Mutter v. Kastern & Midlands 
Ry. (1888), 38 Ch. D. 92. Generally, Mentd. R. v. Fisher 
(1862), 4 B. & S. 575. 


889. ——— Acting as solicitor for litigant against 
corporation.|—-Defts. were incorporated under 
rivate Acts of Parliament which provided for 
inspection by the shareholders of the co.’s books 
«& documents. A shareholder was solr. to a 


—_— 
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waterworks co., who had obtained a decree in Ch. 
against defts., & it was under consideration whether 
defte. should appeal. This shareholder applied to 
defts.’ secre , without stating his object, for 
inspection of the register of shareholders, & was 
refused. Upon a rule for mandamus by the 
shareholder to obtain this inspection, defts.’ 
secretary stated on affidavit, & it was not contra- 
dicted, that the prosecutor made his application 
for inspection in the interest of his clients, & not 
for any purpose or in the interest of defts. or of 
any member of their co. as such, & that his object 
was to canvass the shareholders & endeavour to 
persuade them to oppose the appeal :—Held: 
this was not sufficient reason for discharging the 
rule.—R. v. Witts & BERKS CANAL NAVIGATION 
(1874), 20 L. T. 922; subsequent proceedings, 
80 L. T. 498. 

840. ——— Through accountant.|—The rules of 
a registered trade union provided that its books 
& accounts & list of members should be open to 
the inspection of all the members, & of all the 
persons having an interest in the funds, in accord- 
ance with Trade Union Act, 1871 (c. 31), s. 14, 
& sched. 1 (6):—Held: members of the society 
were entitled to inspect the books & accounts by 
means of an accountant) employed by them for 
the purpose, the accountant undertaking that the 
information obtained would only be used for 
informing his client of the result of his inspection. 
—Norey v. KEEP, [1909] 1 Ch. 561; 78 L. J. Ch. 
334; 100 L. T. 322; 25 T. L. R. 289. 

341. Supporting non-member in dispute 
with ae bie So having arisen be- 
tween A. & the H. Borough Council as to a closing 
order & a subsequent demolition order made in 
respect of a certain house the property of A., an 
inquiry was instituted by the Local Govt. Board 
+~ determine the same. At the inquiry parts of 
a report made by the medical officer of health 
were read, & later on the Local Govt. Board wrote 
a letter to the council inviting observations on 
A.’s appeal against the demolition order, to which 
a reply was sent. There were also legal proceed- 
ings in progress between A. & the H. rough 
Council. During the course of the dispute A. 
issued a circular to the members of the council 
inviting them to inspect the house in question, 
& W., an architect, who was one of the members 
of the council did so. W. came to the conclusion 
that A. was being dealt with too severely, & gave 
evidence in his favour at the Local Govt. Board 
inquiry, & filed an affidavit in support of his 
case in the course of the legal proceedings. W. 
then applied to the council for permission to 
inspect & to take copies of the medical officer’s 
report & of the reply sent by the council in 
answer to the letter of the Local Govt. Board. 
He claimed to be entitled to inspect these docu- 
ments on the grounds that they related to matters 
of public importance in the administration of the 
business of the council, & that, as a member of 
the council, he ought to have access to the same 
for the purpose of framing an opinion thereon & 
discussing the acts of the council with regard to 
the matters dealt with by such documents. The 
town clerk refused inspection on the und that 
W. had given evidence on behalf of A. in his 
various proceed ngs against the council, & that 
litigation was still pending, but offered to allow 
inspection when the legal proceedings were 
finally determined. W. declined his offer & 
applied for a rule nisi for a mandamus to permite 
inspection of the documents :—Held: although 
appct. had a prima facie common law right, as a 
member of the council, to inspect the documents in 
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question, under all the circumstances of the case 
his action was not dictated solely by motives of 
public interest, & the rule nisi would be dis- 
charged.— R. v. HAMPSTEAD BOROUGH COUNCIL, 
Ee p. Woopwarp (1917), 116 L. T. 218; 81 
J.P. 65; 83 T. L. R. 157; 15 L. G. R. 309. 

342. Prebendary — Charters of chapter.] — A 
prebendary may inspect charters, etc., of: the 
chapter in a suit concerning his prebend at 
seasonable times.—YouNG v. LyNcH (1747), 
1 Wm. BI. 27; 96 H. R. 14. 

$343. Solicitor burgess—Action against corpora- 
tion for costs—To prove retainer.|—The circum- 
stance of an attorney being a burgess does not 
entitle him, in an action against the corpn. for 
costs, to inspect the corpn. books in order to 

rove his retainer.—STEVENS v. BERWICK-UPON- 

END CoRPN. (1835), 4 Dowl. 277; 1 Har. & W. 
517; 8 Nev. & M. M. C. 150. 

344. Freemen—In dispute with corporation— 
As to right to cut down trees.)—Disputes had 
arisen between certain freemen of a borough, 
whose rights of pasturage on some land were 
reserved by Municipal Corpns. Act, 1835 (c. 76), 
s. 2, & the new corpn. as to the right to cut down 
the trees on the land, & an injunction had been 
obtained from the Ct. of Ch. :—-Held : a mandamus 
would be granted to allow inspection of the deeds, 
etc., which were in the possession of the new 
corpn. in order to enable the freemen to dissolve 
the injunction..—_R. v. BEVERLEY CORPN. (1839), 
8 Dowl. 140; 1 Will. Woll. & H. 343. 

845. Accountant—Acting for member.]|—NoREY 
v. Keep, No. 840, ante. 

‘ rlemals to corporation.]—-See Part VIII., Sect. 

» post. 

Possession of books, etc., see Part VIIT., Sect. 1, 


B. What Documents may be inspected. 


What documents may be inspected generally, 
see Part VIIT., Sect. 3, post. 


346. General rule — Roving commission not 
allowed.}|—-(1) A member of a municipal corpn. 
has no right to a roving commission to examine 
the books or documents of the corpn. merely 
because he is a member of the corpn. 

(2) An agreement to let corporate lands is a 
document which a member of the corpn. has a 
right to see, & the mere fact that the member 
might make use of the information thereby 
acquired in a way antagonistic to the policy of 
the council is no ground for refusing inspection. 

(8) The ct. has power in a proper case to 
enforce by writ of mandamus the production of 

ublic documents which the person who applies 

a right to see & a bund fide ground for wishi 
to see.—R. v. SOUTHWOLD CORPN., Ex p. WRIGHT- 
aon (1907), 97 L. T, 431; 71 J. P. 851; 5L.G. R. 
888. | 

347. ——- Only such documents as tend to 
illustrate definite right or object of member seeking 
inspection.|—-The ct. will not grant an application 
by members of a corporate body for a mandamus 
to inspect the documents of the corpn. unless it 
be shown that the inspection is necessary with 
reference to some specific dispute or question 
depending, in which the parties applying are 
interested ; & the inspection will then only be 
granted to such extent as ey. be necessary for 
the particular occasion.— R. v. MERCHANT 
Tai.ors’ Co. (1881), 2 B. & Ad. 115; 9 
L. J. 0. S. K. B. 146; 109 E. R. 1086. 


Annotations -—Folld. Bank of Bombay v. Suleman Somii 
(1908), 99 L. T. 62. Refd. R. v. Saddlers’ Co. (1861), 10 
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R. 87; Mutter v. Eastern & Midlands Ry. (1888), 


Ww. 
,38 Ch. D. $2 








848, -]—Members of a corpn. have 
no absolute right to inspect whenever they think 
fit all papers belongi to the aggregate body, 
but the privilege of inspection is conflned to 
cases in which the member has in view some 
definite right or object of his own, & to such 
documents as would tend to illustrate such right 
or object.— BANK OF BOMBAY v. SULEMAN SoOMJI 
(1908), 99 L. T. 62; 24 T. L. R. 698, P. C. 

849. Common council book-——Containing orders 
for admission of burgesses.|—-32 Geo. 3, c. 58, 
does not bind an officer of a corpn. having the 
custody of the records to permit any member of 
the corpn. to inspect the urder for the admission 
& swearing in of the freemen, etc., of the corpn. 

A town clerk offered to permit an inspection 
of the entries made upon stamps of the admission 
& swearing in of burgesses, but refused an in- 
spection of the common council book, in which it 
was usual to enter the order for the admission & 
swearing in of the burgesses :—Held: he did not 
thereby incur a penalty.—DavigEs v. HUMPHREYS 
(1814), 3 M. & S. 223; 105 E. R. 593. 

350. Trading corporation documents—Accounts 
—To ascertain profits for dividend purposes.|—The 
ct. will not grant a mandamus to a trading corpn. 
at the instance of one of its members to compel 
them to produce their accounts for the purpose of 
declaring a dividend of the profits.—R. v. BANK 
OF ENGLAND (GOVERNOR & Co.) (1819), 2 B. & Ald. 
620; 106 BE. R. 492. 

Annotations :—Mentd. R. v. London Assce, (1822), 1 Dow. 
& Ry. K. B. 510; R. v. Hopkins (1841), 10 L. J. Q. B. 
$8 j Pgtie Tr Lloyd, W son v Lloyd (1845), 14 
351. Books—To assist directors in de- 

fence.|——Defts. were sued by a corpn. for making, 

while they were directors, false entries in the 
books of the corpn.:—Held: they were not 
entitled to inspect the books of the corpn. without 
an affidavit that such inspection was necessary to 
their defence.—ImMPERIAL Gas Co. v. CLARKE 

(1830), 7 Bing. 95; 4 Moo. & P. 727; 9 

L. J.O. 8. C. P. 28; 1381 B. BR. 36. 
852. Parish documents — For non-parochial 

purposes.]|—-The ct. will not ccmpel the vestry 

clerk of a parish to produce & permit copies to 
be taken of documents from the parish chest in 
his custody for any other than parochial purposes. 

—May v. Gwynne (1821), 4 B. & d. 301; 

106 E. R. 948. 

353. Agreement to let corporate land.|—-R. v. 
Soy enor CorPNn., Ex p. Wriautson, No. 346, 
ante. 

354. Case for counsel & counsel’s opinion 
thereon—Parochial elector suing third party for 
trespass—-Petition by third party to district council 
to take action in support of alleged rights over 
applicant’s land.|—A rural district council, being 
petitioned by inhabitants in their district to 
take action under Local Govt. Act, 1894 (c. 73), 
with reference to alleged public rights of way over 
certain land, took counsel’s opinion on the matter. 
The owner of the land, who was a parochial 
elector in the council’s district, & who had _ brought. 
an action for trespass against certain individuals 
who were setting up the existence of the public 
rights of way in question, sought inspection of the 
case submitted to counsel & his opinion thereon 
under Local Govt. Act, 1894 (c. 73), s. 58 (5), &,. 
upon the council’s refusal to produce such docu- 
ments, applied for a mandamus calling upon the: 
council to permit him to inspect them :—Held: 
the ct. ought not to grant the mandamus.—R, v. 
BRADFORD-ON-AVON RuRAL DIstRicr CouNcr,. 
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Sect. 4.—Rights of members as against corporation: 


Ez p. THORNTON (1908), 99 L. T. 89; 72 J. P. 
qT 


348; 6L. G. KR. 847. 
air agaa :—Folld. R. v. Godstone R. C., [1911] 2 K. B. 


355. —— Parochial elector about to sue dis- 
trict council.|—R. v. GODSTONE RURAL COUNCIL, 
No. 879, post. 

Books & papers in which freemen enrolled.]— 
See Nos. 478, 876, post. 

Company books.|—See Companies Clauses Con- 
solidation Act, 1845 (c. 16), s. 119, Companies 
Clauses Act, 1863 (c. 118), s. 28, & Companies 
(Consolidation) Act, 1908 (c. 69), ss. 30, 101, 102, 
114, 221. 


C. Grounds for granting. 

856. Necessity for specific dispute in which 
applicant interested.|—It. v. MERCHANT TAILORS’ 
Co., No. 347, ante. 

357. No absolute right of inspection.|— 
Bank OF BomBAy v. SULEMAN SomJI, No. 348, 
ante. 

858. Not to furnish evidence—On information 
against magistrate of corporation for misde- 
meanour.]—On an information against a magis- 
trate of a corpn. for a misdemeanour the ct. will 
not grant a rule to inspect the books of the corpn. 
to furnish evidence.—R. v. PURNELL (1749), 
1 Wm. BI. 37; 1 Wils. 239; 96 E. R. 20. 
Annotations :—Folld. R. v. Heydon (1762), 1 Wm. Bl. 351. 

R. v. Holland (1792), 4 Term Rep. 691. Refd. 


Entick v. Carrington (1765), 2 Wils. 275; R. v. Shelley 
(1789), 3 Term Rep. 141. 


859. Not to aid defence—In criminal pro- 
ceedings to which corporation not party—Although 
application by freeman for benefit of defendant.}— 
An information was filed against the sheriff of 
the county of C. for not executing a criminal 
condemned to death for felony committed in the 
county :—Held: a mandamus would not be 
issued to the corpn. of the city of C. to allow an 
inspection, on deft.’s behalf, of its muniments, so 
far as they related to an alleged obligation of 
that corpn. or its officers to execute criminals, 
though it was sworn that the muniments were 
believed to contain matter important to the 
defence, & though the party applying for the 
inspection was a freeman, who had demanded it 
in that character, stating at the same time that 
his object was to obtain information for the 
benefit of deft.—R. v. ANTROBUS (1835), 2 Ad. & 
El. 788; 6C. & P. 784; 1 Har. & W. 96; 4 Nev. 
& M. K. B. 565; 4 1L. J. K. B. 91; 111 E. R. 
304. 

Annotations :—~Consd. R. v. Bedfordshire (1855), 4 BE. & B. 

535. Refd. Pritchard v. Powell (1845), 15 L. J. Q. B. 

166: R. v. Bourdon (1847), 2 Car. & Kir. 366. 


360. Not to fish out defence—Action for calls.] 
—In an action against a shareholder for calls :— 
Held: deft. could not claim to inspect the minute 
books of the co. & of the directors’ meetings for 
the purpose of framing his plea, & a rule nisi for 
such inspection would be discharged.—BikMING- 
HAM, BrisTOoL, & THAMES JUNCTION Ry. Co. v. 
WuitTe (1841), 1 Q. B. 282; 4 Per. & Dav. 649 ; 
2 Ry. & Can. Cas. 863; 10 L. J. Q. B. 121; 5 
Jur. 800; 113 E. R. 1139. 

See, further, COMPANIES. 


D. How and When enforced. ‘ 
861. How enforced—Mandamus—General rule.] 
—R. v. SoUTHWOLD CorRPN., Ex p. WRIGHTSON, 


No. 346, ante. 
362. ainst steward—To produce 
public books.]—-On an affidavit being made that 





an eal 





CORPORATIONS. 


the steward who kept the public books had 
refused to prodyce them at the corporate meeting 
to enter the elections of members :—Held: a 
mandamus would be granted to him to attend 
with the books at the next corporate assembly.— 
CaLNE BorouGH Case (17838), 2 Stra. 948; 93 
E. R. 980; sub nom. ANON., 2 Barn. K. B. 285. 

363. ——. Against mayor & corporation— 
Charters & grants to borough.|—-A mandamus lies 
to compel a are hig! & corpn. to allow the burgesses 
at all seasonable times: to inspect the charters & 
grants made to the borough.—lHz p. STAFFORD 
CoRPN. (1822), 1 L. J. O. S. K. B. 41. 

364. ——- —— Against company—Copy of 
shareholders’ address book.|—The right given to 
a shareholder by Cos. Clauses Consolidation Act, 
1845 (c. 16), s. 10, to have a copy of the share- 
holders’ address book is a private right conferred 
on him as a member of the co. & not as a member 
of the public, & the mppropuate remedy for 
enforcing this right is either an injunction to 
restrain the co. from refusing to supply or a 
mandatory injunction directing the co. to supply 
him with the copy required, & on granting this 
relief there is no jurisdiction to inquire into the 
motives of appct.——-DAvigEs v. Gas Licut & COKE 
Co., [1909] 1 Ch. 708; 78 L. J. Ch. 445; 100 L. T. 

3; 25 T. L. R. 4128; 53 Sol. Jo. 399; 16 
Mans. 147, C. A. 

See, further, COMVANIES. 

365. If sufficient refusal—Duty to 
state when demand made object for which inspec- 
tion wanted.J]—One of the proprietors of a canal 
co. applied to the clerk of the co. for an inspection 
of the books which were under his charge in 
accordance with the provisions of the private 
Act incorporating the co. The clerk said he 
would refer the demand to the committee. The 
proprietor attended the committee, & there 
repeated his request, & the chairman said they 
would take time to consider it. Ten days after- 
wards the proprietor applied again to the clerk, 
who refused the inspection. On motion for a 
mandamus to the co. to allow inspection of the 
books :—Held: that there had been no sufficient 
refusal by the committee to warrant the application. 

Semble: a party applying for a mandamus to 
give inspection of such documents, ought to show 
that, when he demanded the inspection, he 
stated the object for which he wanted it.—R. v. 
Wits & BERKS CANAL Co. (1835), 3 Ad. & EI. 
477; 5 Nev. & M. K. B. 344; 111 E. R. 495. 
Annotations :-—Consd. R. v. London & St. Katherine Docks 

Co. (1874), 44 L. J. Q. B. 4; Holland v. Dickson tty 

37 Ch. D. 669; Bank of Bombay v. Suleman Somji (1908 

99 L. T. 623 Davies v. Gas Light & Coke Co., [1909 

1 Ch. 248. Refd. R. v. Bristol & Exeter Rys. (1843), 

7 J. P. 130; R. v. Wilts Canal Co. (1874), 38 J. P. 311. 

366. ——— Injunction—To restrain company 
from refusing to supply—Copy of shareholders’ 
address book.|—-Davigs v. GAs Ligut & CoKE Co., 
No. 364, ante. 

See, further, COMPANIES. 

367. Time when inspection granted—Before 
action brought.]—-A mandamus havi been 
granted to admit S. mayor it was iGved that the 
mayor in possession should have a rule to see the 
charter so that he might be able to make a return: 
—Held: the rule would be denied before an 
action on the case was brought.—ANoN. (1699), 
2 Salk. 430; 91 E. R. 374. 

Annotation :—Refd. Anon. (1727), 1 Barn. K. B. 26. 

368. ———- Whether before rule made absolute.] 
—R. v. BEDFORD (DUKE), No. 335, ante. 

869. ——— No cause or proceeding in court 
= pee Re Burron & SADDLERA’ Co., 
No. 338, ante. 
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370. Form of rule to inspect./—Deft. had a 
rule for inspection of the records & public books, 
of a corpn. It was moved to discharge the rule 
on the grounds that it was too general & that, as 
drawn up, it would entitle deft. to see the charter : 
—Held : motion would be refused for this was the 
manner in which these rules were always drawn 
eae vonereen (1728), 1 Barn. K. B. 107; 


Sect. 5.—LIABILITY OF MEMBERS. 
See Part XV., Sect. 6, post. 


Sect. 6.—DISFRANCHISEMENT. 
SuB-SEcT. 1.—IN GENERAL. 

871. Definition of disfranchisement.]—The word 
‘* disfranchisement ”’ signifies taking a franchise 
from a man for some reasonable cause. It is 
incident to the corpn. at large to disfranchise, 
but not to a select body, & it does not follow that 
the select body who has a right to elect has from 
thence a right to disfranchise (LORD MANSFIELD). 
oie v. R. (1776), 2 Cowp. 489; 98 E. R. 
1203. 

Annotations :—Consd. R. ». Smith (1816), 5 M. & S. 271. 
Refd. R. v. Mein (1790), 3: Term Rep. 596; I. ». Hughes 
(1825), 4 B. & C. 368. Mentd. Goodburne v. Bowman 
(1833) 9 Bing. 532; Faucourt v. Bull (1835), 1 Hodg. 
98; Gwynne v. Burnell (1840), 7 Cl. & Fin. 573. 

872. ——— Suspension from perception of 
profits.}; — A corporator who was entitled to 
divide a certain share of the profits of a fishery, 
which the corporators worked & enjoyed in 

artnership, was suspended from the perception of 
is profits until he paid a fine imposed by a bye- 
law, with the breach of which he was charged :— 

Held: & mandamus to restore him to his office 

would be refused, he being still an officer, & 

having a remedy by an action for the tort against 
any who disturbed him in the lawful perception 
of his profits, if the bye-law were illegal, or he 
were not guilty of a breach of it, or had been 
unlawfully suspended, or, considering the cor- 

porators as partners in the fishery, he having a 

remedy in equity. for his share of the partnership 

funds unjustly withheld from him. 

The party, notwithstanding this suspension, 
has still a right to attend & vote at corporate 
meetings; the suspension, therefore, is not 
aoe to a removal from his office, but he is 
left in possession of his office & only excluded 
from peepee in the profits (LORD ELLEN- 
BOROUGH, J.).— R. v. WHITSTABLE FREE 
FISHERS, ETC. (1806), 7 East, 353; 3 Smith, K. B. 
819; 103 E. R. 186. 


halt Power to remove.]—(1) The chamberlain 
of a co 
a capital burgess for misconduct as chamberlain. 

(2) None of the members of a corpn. can be 
removed upon a general charge of obstinately 
refusing to obey several orders & laws made by 
the corpn. for the good of the corpn. 

(3) The common council of a corpn. have not 
of common right a power to remove any of the 
members of the corpn.—R. v. DONCASTER CORPN. 
(1729), 2 Ld. Raym. 1564; 1 Barn. K. B. 264; 
92 H.R. 613. 

Annotations :—As to (2) Ooned. R. v. Doncaster Corpn. 


PART III. SECT. 6, SUB-SECT. 1. 


b. Power to amove-—- Remedy 4 
whether ademouennre or othe 

corpn., Ww er eleemosynary or other- 

wise, bas power to amove @ member 


J.—VOL. XIII. 


ber, ex 


n. cannot be removed from the office of - 


for sufficient cause, & 

restrained by injunction from holding 

an inguiry into the conduct of & mem- 
him if it t 


The rem of a member 
by such proceeding is by visitation or 
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pita): Say. 37. As to (3) Refd. R. v. Ward (1730), 1 
arn. K. B. 411. 


374. -]}— To a mandamus to the mayor 
& aldermen of London, to admit A. into the 
office of alderman it was returned that by certain 
proceedings at act. of wardmote, A. was declared 
elected, that a return thereof was made to the ct. 
of mayor & aldermen, that that ct. had from 
time immemorial had cognisance to adjudge upon 
all elections at wardmote cts. to city offices upon 

etition by any person interested, that persons 
interested petitioned against the return of A., 
that the ct. of mayor & aldermen, upon inquiry, 
declared the election void, & that A. was not 
duly elected. Traverse, that A. was not duly 
elected, & issue. Proof, that at the election three 
poll clerks were first appointed, & two of them 
afterwards dismissed, that upon a scrutiny being 
demanded the wardmote was adjourned to meet 
again on a fresh summons, that the mayor then 
went out of office, & the new mayor assembled a 
wardmote by a fresh summons, took the scrutiny, 
& declared A. duly elected, & that a return there- 
of being made to the ct. of mayor & aldermen, 
they, upon petition, declared the election void. 
On a special case stating these facts :—Held: 
(1) the return was good in form; (2) the claim of 
cognisance by the ct. of mayor & aldermen did 
not exclude the jurisdiction of the Ct. of K. B.; 
(83) the dismissal of the poll clerks, & the change 
of the mayor were no objections to the validity 
of the election; (4) the mode of adjourning the 
wardmote was not a dissolution, & did not affect 
the proceedings at the scrutiny. ; 

(5) The return was not inconsistent, & there 
was no inconsistency in alleging that a person has 
not been duly elected, & that a tribunal authorised 
to decide upon his election has declared his 
election void. 

Corpns. in general have power to remove the 
members of the select body for sufficient cause 
(LoRD TENTERDEN, C.J.).—R. v. LONDON CORPN. 
(1829), 9 B. & C.1; 4 Man. & Ry. K. B. 36; 
109 EB. R. 1. 


Annotation :—As to (2) Consd. Scales v. Key (1840), 11 
Ad. & El. 819. 


375. Power to accept resignation.|—A burgess 
came to the mayor of a corpn. & asked him to 
oust & dismiss him from being a burgess, & the 
mayor did so. The burgess then obtained a 
mandamus to the mayor to restore him :—Held : 





the party had resigned voluntarily & had estopped 


himself from saying that the mayor had no power 
to remove him. 

Any corpn. as a corpn. has power to accept such 
a resignation & consequently for good cause can 
remove (HALE, O.B.).—R. v. TIDDERLEY (1660), 
y uaeies Bee Se ata %  GHmiis (1822), 5B. & Ald. 731; 
pipatteson (1832) 4B. & Ad. 9. Mentd. R. v- Simpson 
(1717), 1 Stra. 44. 


$76. Right of member to be heard.]—Although 
a corpn. have lawful authority cither by charter 
or prescription to remove anyone from the 
freedom & have just cause to remove him, yet, if 
it appears that they removed him without hearing 
him answer to what was objected, or that he was 
not reasonably warned, such removal is void & 
shall not bind the party (per CurR.).—Baaa’s OASE 
aaa 11 Co. Rep. 93 b; 1 Roll. Rep. 224; 77 

. R. 1271 


Annotations -—Consd. Protector & Kingston-upon-Thames, 
will 


mandamus in the respective cases 
of eleemosynary & civil corpns,— 


'GRADY v. MEROCERS’ HOSPITAL 
(GovraRNORS) (1887), 19 L. R. Ir. 350. 


not be 


hinks fit. 
eved 


x 
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Sect. 6.—Disfranchisement: Sub-secis.1 & 2. Part 
IV. Sect.1: Sub-sects. 1 & 2.) 


Yates’ Case (1655), ety wie - Exeter City +. ae Ae 
4 Mod. Rep. 33; 6 (1709), Fortes. 
Bruce's Case (1728), 2 ‘teat eRe: .-v D 
1 Burr Lee temp. 1638; R.’ ». Richardson (175 
517. vw. Gloceater a G Geie). 3 
t, 189 ; , Audiy's Cass (1626), Lat. 128 ; v. 
(60), v. Patrick eit E 
hilips v. Bury, 16 eee 4 aa rik o h. v. 
v. 


Co 1695 "9 

Hortes: Rep 08 : acs Pog n. ety 
Aen v. Pnoneater Gorpn. (12934 
R. v. ‘Bhueanh (175 


Corpn. (1758), tg 424; 
8 


. & ~ 1; R. vw. Dar 
682; KR. v. daddiers’ rer oe ae L. 
B ton ». Soam (1674), 3 "Keb. 428; K 
John ALTOS Fortes. rsp 104; v. Dublin (1722), 1 

6; .t Barker. (1763), 1 Wm. Bl. 351; R. v. 
Gaskin (1 (ig6) , 8 Term F Rep. . Hewes (1835), 


R. v 
ng (1847) 9L. T. O. 8. 225: Re 
Hamm Pact ta Dt Charge { 


1849), 4 Exch. 87: Bonaker v. 
Beg 16Q. B. 162; aylook v, Pe aE 1K. 
&B 


wann v. Dakins (18 
v. Cheshire Lines Committee. ae ame (1873), ai 
, 0 J. M. C. 100; Darlow v. Shuttlonartie [1902}1 K. B 


877. .J|—R. v. CHALKE, No. 6, anie. 

878. Necessity to prove cause of removal— 
Statement that member present & not denying 
charge insufficient.|—In a return to a mandamus 
to a corpn. to restore a member who has been 
removed it should appear that the body removing 
has proved the charge for which the member was 
removed, & it is not sufficient to state merely 
that he was present when the charge was made, 
& did not deny it. 

Semble : a bye-law made by a company carrying 
on trade in partnership to prevent any one of the 
members carrying on a separate trade on his own 
account is good. 

With regard to the form of the bye-law though 
a bye-law may be good in part & bad in part yet 
it can be so only where the two parts are entire 
& distinct from each other (LORD KENYON, C.J.). 
—R. v. FAVERSHAM FISHERMEN’S Co. (1799), 
8 Term Rep. 352; 101 E. R. 1429. 

Annotations :—Refd. Bennett v. Blackpool Local Board of 





Health, Kenyon v. Same (1859), 28 L. J. M. OC. 203; 
z= v. Lun die (1 Bel), a L. J. M. ©. 157. Mentd. Osgood 
119; Strickland v. Hayes 


Neison (1869), 10 B. & 3. 
(i896), 60 J. P. 164. 


379. Mode of disfranchisement — Corporator 
appointed by patent under common seal.|—R. v. 





CHALKE, No. 6, ante. 

380. election. |— 
R. v. CHALKE, No. 6, a 

881. ———- Quo arranie information—When 


information lies.]|—-9 Ann. c. 20, which only 
Iedividus proceedings on information against 

ividuals usurping corporate offices or franchises 
in corporate places & does not extend to a private 
co. & consequently in other cases where the 
information at common law is exhibited advantage 
cannot be taken of its provisions.—Horn v. 
Ws. CoRPN. (1736),cited in 2 Selwyn’s N. P. 
1 





382. Trustees under public 
local Act.] - — Sofie warranto information does 
not lie for the office of trustees of the parish of 
M. who are, under 5 Geo. 4, c. cxxv., elected 
as vacancies occur by occu “Re in the parish, & 

an oath of office.—R. v. HANLEY (1830), 
8 Ad. & El. 463, n.; 111 E. BR. 489. 
Annotations :—Consd. R. v. Ramsden (1835), 3 ane & El. 
456. Retd. Darley v. R. (1846), 12 Cl. & Fin. 62 
383, ——_- ——— Within what time.}-—A rule 


CoRPORATIONS. 


nisi for a quo warranto information for sao of 
@ franchise been obtained within six y 

after the earliest time at which deft. a peared to to 
have exercised it, but the motion for a rule 
absolute was not made till the six years had 
expired :—Held: the rule would be discharged 
as it was too late, under 82 Geo. 8, c. 58, 5. 1, to 
fille the information.—R. v. HARRIS (1840), 11 
Ad. & El. 518; 8 Dowl. 499; 3 Per. & Dav. 266 ; 
9L. J. Q. B. 114; 4 Jur. 459; 118 H.R. 512. 

Bee now, Municipal Corporations Act, 1882 (c. 50), 
8. ‘ 

884. ——— Judgment of ouster against one 
corporator conclusive—Against another corporator 
deriving title under him.|—(1) If several incon- 
sistent causes be returned to a mandamus the ct. 
will quash the whole return. It is inconsistent 
to state, in a return to a mandamus to certify the 
election of a recorder, supposed in the writ to be 
on Jan. 15, that the corpn. were not then duly 
assembled, '& afterwards to state the election of 
another corporate officer, to wit, on Jan. 15, for 
the day in such a case is material. 

(2) A judgment of ouster against one corporator 
is conclusive evidence against another who vee 
title under him.—R. v. YorK CorRpn. (1792), 5 
Term Rep. 66; 101 ae R. 38. 

Annotations —As to (1) Overd. R. »v. ted (1841), 1 Q.B 


616. Refd. R. ¢. Dover Gorph. (18 47),1 Ha ar Asto Q) 
Co: ee v. Hughes (1825), 4 B. lle Vs 
Refd. R. v. Margate Pier Co. (1819), : s e bia. 


See, further, CROWN PRACTICE. 


SuB-SECT. 2.—CAUSES OF. 


3885. Whether reasonable cause for removal 
necessary—Charter empowering corporation to 
expel whom they please.|—The charter of a 
corpn. provided that the mayor & major part of 
the corpn. might turn out whom they pleased :— 
Held: there was no remedy against it.—R. v. 
ANDOVER (VILLAGE) (1702), 12 Mod. Rep. 665 ; 
1 Ld. Raym. 710; 88 E. R. 1589. 


Annotations :—Refd. R. v. Ipswich (1730), i Barn. K. B. 
407; R. v. London Corpn. (1832), 3 B. & Ad. 255 
VIIL., 


—— Of fellow.]—See CHARITIES, Vol. 
p- 367, No. 1727. 

386. What Is reasonable cause for removal— 
Misapplication of corporation money.]—R. v. 
CHALKE, No. 6, ante. 





887. Alteration of corporation books— 
In apammtiions respects.|—R. v. CHALKE, No. 6, 
an 

888. Speaking disrespectfully of head of 





corporation.] —- A custom to anchise a cor- 
porator for speaking disrespectful words of one 
of the noe of the corpn. is void.— R. v. RoGErs 
(1702), 2 Ld. Raym. 777; Holt, K. B. 881; 
7 Mod. Rep. 28; 2 Salk. 425 ; 92 E. BR. 18. 

. Not general charge of obstinately 
refusing to obey corporation orders & laws—-Made 
for benefit of corporation.|—R. v. DoNcasTER 
CorPN., No. 873, ante. 

—— Of fellow.]—See CHARITIES, Vol. VIII., 
p. 867, Nos. 1728-1730, 1782. 

— Of mayor.]—See Locan GOVERNMENT, 

——- Of alderman.]—See LocaL GOVERNMENT. 

——— Of couneillor.]—See Loca GOVERNMENT. 

——— Of freeman.|—See LocAL GOVERNMENT. 

——— Of guardians of the poor.]—See Poor Law. 
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Part 1V:—Officers. 


See NOTE on p. 270, ante. 


Secr. 1.—APPOINTMENT. 


SuB-SECT. 1.—POWER AND Duty oF Cor- 
PORATIONS TO APPOINT. 


$90. Grant of office by bishop—Must be in 
customary manner) A grant by a bishop of 
an, ancient office with the ancient fees only annexed, 
if confirmed by the dean & chapter, is not restrained 
by 1 Eliz. c. 19. 

(2) A bishop cannot grant a new office, nor 
add new fees to old offices, except they be neces- 
sary, nor grant offices in any manner not warranted 
by usage.—GEE (Bp. OF CHICHESTER) v. FREED- 
LAND (1626), Cro. Car. 47; 79 E. R. 645; sub 
nom. CHESTER (BP.) v. FREELAND, Ley, 71. 
Annotations ;—As 2 Consd. Young v. Fowler fi 639), 

Cro. Car. 655. d. readneedle v. Linum (1674), 

Freem. K. B. 179; Ridley v. Pownell (1675), Freem. K. B. 

394; Trelawny wv. Winchester (1757), 1 Burr. 219. 

Generally, Mentd. Churchman v. Harvey (1757), Amb. 

335: Kerrison v. Cole (1807), 8 Kast, 231. 

891. New office—Only where necessary.| 
—Gre (Br. oF CHICHESTER) v. FREEDLAND, 
No. 890, ante. 

——— By corporation sole—Whether binding on 
successor. |——Sce No. 466, post. 

892. Must conform to regulations—In making 
appointment.|—THOMPSON v. DANIEL, No. 410, 





ost, 

8938. Obligation to fill vacant offices—Terms 
of charter.|—-The charter of the Mason’s Co. 
provided that 24 or more “ assistants ’”’ should be 
elected in a specified manner. In an action of 
mandamus to order the co. to elect 11 assistants 
to make the full number up to 24 :—Held: 
according to the terms of the charter it was 
essential that the co. should always have 24 
~ assistants.””"—-WELLS v. Masons’ Co. or CITY 
OF LONDON (1885), Cab. & El. 521. 

394. Power to appoint clerk, treasurer & other 
officers & assistants—-No power to appoint assistant 
treasurer.|—3 & 4 Will. 4, c. 1, s. 18, empowered 
& corpn. to appoint a clerk, treasurer, & such other 
officers & assistants as they might think necessary 
for the purposes of the Act. Sect. 19 prohibited 
the corpn. from appointing the clerk, in the 
execution of the Act, or his partner or clerk, the 


was imposed on such persons who should in any 
manner officiate for the treasurer :—Held: (1) the 
corpn. had no power to appoint an assistant 
treasurer; (2) where they had appointed the 
clerk of the clerk to that office it was a question 
for the jury whether he had acted bond fide, 
believing himself an independent officer, or in 
colourable evasion of the Act.—HAWKINS v. 
NEWMAN (1839), 1 Horn. & H. 471. 

895. Enforcement of duty—By mandamus— 
To commissioners of land tax—To elect clerk.|—A 
mandamus was granted to the comrs. of land tax 
to elect a clerk to them in the department for the 
rates & duties on windows, houses & lights.—R. v. 
St. MARTIN IN THE Fietps LAND-TAxX COMRS. 
(1786), 1 Term Rep. 146; 99 HE. R. 1022. 

896. New election of Ser ee 
Refused where invalidity of usage not established.] 
—R. v. Davin, No. 414, post. 

897. Return to mandamus—Sufficiency.] 
—A return to a mandamus for the election of a 
corporate officer must either expressly deny the 











right of election mentioned in the writ, or show 

an election under it, & a return stating a different 

right & an election under that is bad.—R. ». 

MALDEN CoRPN. (1699), 1 Ld. Raym. 481; 2 Salk. 

431; 91 E. R. 1220. 

398. ——- -—— Tested by quo warranto to 
individuals.|- A mandamus was granted to the 
Co. of Surgeons to choose officers, & they made a 
return under their common seal. A rule was 
moved for to file an information against some 
peraculae persons of the co. for that return :— 

eld: the rule would be granted. 

The ct. must proceed by way of information, for 
being a matter concerning public government no 
particular person is so concerned in interest as to 
maintain an action; & the information must be 
granted against particular persons though the 
return be under their common seal for there is no 
other way to try the right, & if it is found for the 
King there must be a peremptory mandamus 
(Hott, C.J.).—SurRarons’ Co. Cask (1699), 1 
Salk. 874; 91 E. R. 326. 

Annotation :—Refd. Anon. (1730), 1 Barn. K. B. 327, 

See, generally, CROWN PRACTICE. 

399. Custom to elect stewards for annual feast 
—Good.]|—A custom in a corpn. to elect stewards 
for an annual feast is good.—WALLIS’s CASE 
(1619), Cro. Jac. 555; 79 E.R. 475. 

Annotations :—Consd, Carter v. Sanderson (1828), 5 Bing. 
79. Refd. Gee v. Wilder (1685), 2 Lut. 1320; Scriveners’ 
Co. v. Brooking (1842), 3 Q. B. 95. 

Officers of local authorities & municipal cor- 
porations.|—See Locat GOVERNMENT. 


SUB-SECT. 2.—QUALIFICATION FOR OFFICE. 


400. Residence—Though non-continuous & for 
short periods — Sufficient if bon& fide.] — Deft. 
having prior connections with a borough town 
previous to his election to the office of bailiff, for 
which residence was a necessary qualification, 
took a house at first for four years, but afterwards 
at his landlord’s request for one year, & slept 
there one night before the election. He did not 
return again for nearly a month afterwards, when 
he stayed two days, but he retained possession of 
his house under his lease the whole time :—Held : 
this was a sufficient legal residence to satisfy the 
qualification required, the taking of the house 


(1793), 5 Term Rep. 466; 101 E. R. 262. 
Annotations :—Distd. vw. Richmond (1796), 6 Term Rep. 

660. Refd. Whithorn v. Thomas (1844), 14 L. J. C. P. 

38. Mentd. R. v. Stapleton (1853), 22 L. J. M. C. 102. 

401. Tenure of other office—For certain period 
—Not “title derived ’’ within 32 Geo. 8, c. 58.]-— 
R. v. Stokes, No. 599, post. 

402. Restricted selection—‘‘ From members ’’ 
—Restriction omitted from subsequent charter— 
Restriction not dispensed with.]—— By several 
charters the sheriffs of N. were to be chosen by 
the citizens & commonalty ‘from themselves.” 
A subsequent charter, confirming former privile 
& regulating the time & mode of electing sheriffs, 
omitted the words ‘from themselves.’’ The 
usage both before & since had been to elect from 
among the freemen :—Held: the last charter was 
not meant to vary the qualifications, the restriction 
in the former charters could not be dispensed with, 
& the election of a person not free was irregular.— 
R. v. Grout (1880), 1 B. & Ad. 104; 109. EB. R. 
725 rf sub n0m,. R. Vv. GRANT, 8 L. J. Oo, Ss. K. B. 825. 

x2 
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Sect. 1.—Appoiniment: Sub-sects. 2, 3, 4, 5, 6 


408. ——_— Usage under bye-law—Construction 
of subsequent statute.|—The corpn. of L., as 
owners, under a grant from the Crown, of a hospital! 
or charity, made an ordinance in 1557, that three 
aldermen should be governors, one whereof to 
be a grey cloak, & to be president. A grey cloak 
meant an alderman who either was or had been 
lord mayor. From 1557, with a few exceptions, 
the person elected president had always been a 
grey cloak. About 1729 the hospital was rebuilt 
& enlarged chiefly by voluntary chy eal er & 
persons who subscribed were made donation 

overnors. 22 Geo. 3, c. xxvii. was passed, con- 
firming the old usages, & making other regs. which 
recognised the right of donation governors to take 
part in the management & appointing of officers, 
& the power of appointing officers was general :— 
Held: there was nothing in the stat. to restrict 
the election to a grey cloak, although since the 
Act the usage had been to appoint a grey cloak.— 
R. v. St. BARTHOLOMEW’S HospiTaL (TREASURER) 
(1866), 31 J. P. 277. 

——.]—-See, also, Part V., Sect. 4, sub-sect. 1, 
& Part VI., Sect. 3, sub-sect. 3, A. (b), post. 

Restriction on duplication of offices— Whether 
extending to assistants.|—See No. 394, ante. 





“SECT. 3.—LIABILITY TO SERVE. 


404. General rule.|—(1) It is clear that, of 
common right, there is a power inherent in all 
corpns. to call upon their members for the per- 
formance of all corporate duties, & the execution 
of offices is one of these duties. (2) The power of 
era 3 bye-laws is incident to every corpn. 
(3) A bye-law imposing a reasonable fine for the 
refusal of a corporate office is a good bye-law 
(WitmoT, C.J.)—Evans v. Harrison (1762), 
Wilm. 130; 97 E.R. 51; affd. sub nom. HARRISON 
v. EVANS Pa 3 Bro. Parl. Cas. 465, H. L. 
Annotations :—Refd. Atcheson v. Everitt (1775), 1 Cowp. 

382; A.-G. v. Bradlaugh (1885), 14 Q. B. D. 667 ; Bowman 

v. Secular Soc., [1917] A. C. 406. Mentd. Bourne v. Keane, 

[1919] A. C. 815. 

405. Attorney—Though resident in corporation 


CORPORATIONS. 


appointed layer keeper. In May 1836 he was 
re-appointed t.nder protest from the mayor of the 
then corpn. In Oct. 1838 the corpn. revented 
the holding of the ct. leet & ct. baron &, in con- 
sequence, no ct. was held till May 1842, when 
they were resumed. No appointment of layer 
keeper took place from May 1836 till May 1842, 
when pltf. was re oppo In Oct. 1836 the 
town council resolved that the appointment of 
layer keeper should be vested in the corpn. & 
the revenue added to the corpn. fund. The corpn. 
accordingly received the layer keeper’s dues from 
Jan. 1837 to June 1842. Pitf. sued them for the 
amount in assumpsit for money had & received :— 
Held: (1) plitf. had not ceased to be layer keeper 
by the omission to appoint from 1836 to 1842, & 
continued in his office till something was done to 
put an end to his tenure of it; (2) an action for 
money had & received would lie against the corpn. 
for wrongfully retaining the money of pltf.— HAL 
v. SWANSEA CORPN. (1844), 5 Q. B. 526; 1 Dav. & 
Mer. 475; 13 L. J. Q. B.107; 2L. T. 0. S. 345; 8 
J. P. 503; 8 Jur. 213; 114 BE. R. 1348. 


Annotations :—Consd. Lowe v. L. & N. W. Ry. (1852), 18 
= v. Billericay R. C., 


oe Be pee: Refd. Lawford 11903) 1 
407. ——— Appointment subject to invalid 


limitation—Appointment bad—-Not an appoint- 
ment for life.|—Pltf. was elected remembrancer 
of the city of London under the terms of a standing 
order of the Ct. of Common Council that the office 
should be held subject to annual election. He 
was re-elected twice but the third time he was not. 
He then objected on the ground that the office was 
a freehold & held for life or dum se bene gesserit. 
The office had been held in three different ways 
since its institution, dum se bene gesserit, durante 
bene placito & subject to annual election. Pitf. 


: contended that the corpn. could alter the con- 
‘ stitution of an ancient office only by an Act of 


town—Exempt.]—An attorney is privileged from | 


serving corpn. offices though resident in the corpn. | 


town.—NORWICH CORPN. v. BERRY (1767), 1 

Wm. BI. 636; 4 Burr. 2109; 96 E. R. 369. 

Annotations :-— - R. v. Warner (1799), 8 Term Rep. 375 
Ez p. Jefferies (1829), 3 Moo. & P. 450. 


See, generally, SOLICITORS. 


SuB-sEcT. 4.—TERMS OF APPOINTMENT. 

406. Duration of office—‘‘ For year ensuing & 
until another chosen ’’—Officer holds until tenure 
put an end to.|—The layer keeper of S. was an 
officer employed to keep the layers or beds for 
shipping in the port free from obstacles & in a 
proper state. He was appointed, by custom, at 
a leet & baron ct., & took an oath that he would 
well & truly execute the office for the year ensuing 
& until another should be chosen in his stead. 
Pitf. had, for some years before the passing of 
Municipal Corpns. Act, 1835 (c. 76), been annually 


| 


the Common Council, & not by a mere resolution, 
& that it had no power to make bye-laws, & that 
even if he were elected subject to annual election, 
as the end of the year had passed & a new year 
begun, he could not be turned out till the end of 
that new year :— 

Held: (1) if the appointment to the office with 
the limitation of a year was bad, that would not 
entitle the pltf. to hold it for life free from the 
limitation, but would make the whole appointment 


; bad; (2) there being no evidence of any ancient 


usage as to the mode of election, it having been 
made in three different ways, the ct. could not 
infer that by any ancient ordinance or constitution 
it was to be dum se bene gessertt, but rather that 
the corpn. had power from time to time to modify 
the mode of appointment; (3) the fact that the 
office was held over into the new year did not 
make it tenable till the end of that year, but on 
sufferance & at the will of the electors, & from 
such an office the holder could be removed by a 
mere declaration of the will of the electors to that 
effect.—ROBARTS v. LONDON CORPN. (1883), 49 
L. T. 455 ; 31 W. R. 529, C. A. 

See, also, No. 448, post. 

408. Terms varied from time to time— 
No inference that appointment dum bene sé 
ene v. NDON CoRPN., No. 407, 
ante. 





PART IV. SECT. 1, SUB-SECT. 4. &, Neca yar term had Kae nda without 7e terms a4 oe Saad re nag tg - 
on term entering any further express con- e@ payment o salary & emolu- 

ai sda ne ag cond’ i +~—«stract, continued his appointment. for mente, were evidence of an implied 
expiration of term—Necessity of year’s  cieht years, paying him the same careret contract of employment which could 
notice.}—The A. Univeraity College rah Segre opooh at “e end of haber nat be terminated, without @ year’s 
employment was summ notice.—TUBBS v. AUCKLAND 7 

Counst, _. by con under seal. determined Held: the contin BITY COLLEGE CoUNCIL (1907), 27 


appointed a professor for a term of five 
years at a yearly salary & emoluments 


employment of the professor under 


N. Z. L. R. 149.—N.Z. 


Part IV.—Orricrrs. 


409. ——- Appointment for a year — Officer 
holding over—Holds on sufferance at will of 
electors.]|—Rosarts v. LONDON OCorPN., No. 407, 


ante. 

410. Duties of officers regulated by own bye- 
laws—Appointment subjeet to bye-laws.]—Under 
the corpn. of L., a body of eighteen deputy day 
oyster meters were appointed, who were entitled 
to certain payments for each hundred bushels of 
oysters loaded, established by a trial on quantum 
meruit in the year 1760. Purchasers of oysters 
were accustomed also to pay ld. per peck gratuity 
to the holdsmen. Two vacancies occurred; & 
the corpn. appointed two holdsmen to the office 
of meters, on an agreement that they would not 
conform to the bye-laws of the body, & would 
also refuse the gratuity of 1d. per peck. By the 
bye-laws employment was given to the meters 
according to rota; & the payments of 8s. & 4s. 
were put. into a common stock, & equally divided, 
while the corpn. desired the rota to be abandoncd, 
& each meter to have his own earnings. The 
sixteen filed a bill against the two to restrain their 
working, except according to the usages of the 
deputy day oyster meters. It was proved that 
for at least. sixty years past the affairs of the 
deputy day oyster meters had been regulated by 
themselves, & there was no evidence of any inter- 
ference with the body either by the yeomen of the 
waterside or the corpn. :—Held: (1) this body 
had authority to make bye-laws binding on the 
whole of its members; (2) although the corpn. 
had the power to appoint the members, they had 
no power to appoint to the office on any terms 
differing from the regulations of the body.— 
THOMPSON v. DANIEL (1853). 10 Hare, 296; 22 
L. J. Ch. 507; 22 I. T. O. 8. 333 17 Jur. 773; 
1 W. R. 108, 5382; 68 E.R. 939. 





Sun-secr. 5.—OATH ON APPOINTMENT. 
Refusal to take oath.|—See Nos. 469, 470, 


SUB-SECT. 6.—-EVIDENCE OF APPOINTMENT. 

411. Compensation assessed by corporation for 
loss of office—Corporation estopped from denying 
holding of office.|——Corpns. having assessed com- 
pensation in respect of loss of office are estopped 
from denying the holding of such office. SANDWICH 
ConrPn. v. R. (1847), 10 Q. B. 571; 16 L. J. Q. B. 
432; 116 KE. R. 218, Ex. Ch.; affg. 8. C. sub nom. 


Officers of banking corporation.]— See 
%& BANKING, Vol. ITI., pp. 142, 148, Nos. 144-146. 


SuB-stcr. 7.— VALIDITY OF APPOINTMENT. 
A. In General. 
412. Election of unqualified candidate by 
majority—Candidate qualifying before minority 


PART IV. SECT. 1, SUB-SECT. 6. 


d Where person acts notoriously as 
officer--@& is r ised as such officer 








corpn. which has statutory power s0 
to appoint its ofticers, becomes thereby 
the servant of the corpn. without 
further evidencing or ratification of the 
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candidate sworn in—Election valid.]—R. v. Parry, 
R. v. PHItiies, No. 588, post. 

418, ——— Candidate qualifying after minority 
candidate sworn in—Election invalid.}|—HawkINs 
v. R., No. 589, post. 

414. Power of appointment with consent of 
inhabitants—Approval of nominee by inhabitants— 
Sufficient.|—A charter of Edward VI. granted that 
the inhabitants of the vill of S. in the parish of C. 
should have a chapel for all the inhabitants, with 
a chaplain, to be paid out of the profits of the 
vicarage of C., that they should elect chapel- 
wardens, & that certain governors, appointed for 
the said vill pursuant to that charter, una cum 
assensu majoris partis inhabitantium ejusdem 
villate should nominate & appoint the chaplain. 

In 1836 the governors, upon a vacancy, 
nominated a chaplain, gave notice to the in- 
habitants of S. that a nomination had been made, 
& required them to meet at a time & place named 
for the purpose of assenting or dissenting. At 
the meeting the resident payers of church & poor 
rates only were admitted to vote, but some persons 
not rated tendered their votes. The majority of 
ratepayers assented to the nomination. On 
motion for a mandamus to the governors to elect 
a chaplain, on the ground that such election was 
void, it appeared that the two preceding nomina- 
tions & elections, in 1814 & 1771, had been con- 
ducted in the same manner. Aged persons de- 
page that they had always understood that to 

e the customary mode, & a decree of Lord 
Hardwicke, C. in a suit relative to the chaplaincy 
of S. in 1741 was proved, in which the same course 
was prescribed as the proper one, but it did not 
appear with certainty by the decree that the 
decision on this point was a judgment on any 
question litigated in the suit:—Held: (1) the 
nomination by the governors with a subsequent 
reference to the inhabitants for their assent was 
a compliance with the words una cum assensu, 
etc.; (2) referring to the context of the charter 
& the proof given as to usage, the word “ in- 
habitants ’’ in the charter might be construed as 
meaning inhabitants paying church & poor rates; 
(3) the rule would be discharged.—R. v. DAVIE 
(1837), 6 Ad. & El. 374; 1). P. 291; 112 E. R. 
143; sub nom. R. v. SANDFORD (GOVERNORS), 1 
Nev. & P. K. B. 328; Will. Woll. & Dav. 177; 
6. J. K. B. 126. 

415. Misrepresentation as to qualification— 
Appointment void—Though bye-law imposing re- 
striction not binding on corporation.]—(1) If the 
governor & trustees of a corporate charity choose 
to adopt a bye-law not binding on themselves & 
to elect a person under it, on the ground that he 
has conformed to certain regs., & possesses certain 
qualifications, & that person makes a misrepre- 
sentation in these respects he gains no right by 
the application of the common seal to his appoint- 


ment. 

(2) If that person be expelled a mandamus does 
not lie to compel his re- ission.—R. v. TANCRED’S 
Cuariry (1843), 1 L. T. O. S. 280; 8 J. P. 441. 

niment valid.}—Th : 
stitution of a. musical academy 
incorporated under Educational En- 
dowments (Ireland) Act, 1885, provided 


by ation—Presumption of due contract eith 
ppot — Written ‘ trac er by writ under the that its governors shoul before 
cont not tabecocideaid ice Pec satadd corporate seal or VG eer ueR v. attendance at any moocting of tho 
SCHOOL TRUSTEES v. NEIL (1881), 28 VicTORIA. Ciry CoRPN. (1892), 2 governors formally accept the office 
Gr. 408.~CAN ‘ A B. C. R. 179.—CAN. of governor. It was to 
Bd ee g- —— —— (hamberlain Sppoint a professor of music A. 
“| — of defunct corporation.}—DRISCOLL ¥. was appoin at a meeting of the 


6. 
McEDWARDS v. OGILVIE MILLING Co. 
(1887), 4 Man. L. R. 1.—CAN. 

1 beeen ee Sa ——,]} ree 
person duly clected to municipal office 
at a council mecting of a municipal 


(1 


INSALK Town & HARBOUR COMBS. 
842), 2 Leg. Rep. 185.—IR. 


PART IV. SECT. 1, SUB-SECT. 7.—-A. 
h. Appointment by unqualified per- 


governors where there was not & 
quorum of qualified governors :— 
Held: A.’s appointment waa valid.— 
WooDHOOUSE v. Royal IR1isq ACADEMY 
oF Music, (1908] 2 I. R. 357,— IR. 
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Sect. 1.— Appointment: Sub-sect. 7, A. & B.(a) & 
(b) 7. & 24.) 


Incompatibility of two offices—Statutory pro- 
hibition.]——-Sce No. 394, ante. 

—— Effect of second appointment.] — See 
Nos. 532, 583, post. 

Whether seal necessary.|—Sec Part I., Sect. 5, 
sub-sect. 2, ane. 


B. Testing Validity. 
(a) Jurisdiction. 

416. Court of equity will not assume.|—aA bill 
was filed by four shareholders in a railway co. 
incorporated by Act of Parliament against twelve 
of the directors elected at the first general meeting, 
& six other directors afterwards chosen, alleging 
that four of the twelve directors ought to have 
been ballotted out of the direction on a particular 
day, but that the directors refused to make such 
ballot, & in consequence some four of the twelve 
directors were not legally directors :—Held: the 
ct. of equity had never exercised the jurisdiction 
of deciding the legality of titles to corporate 
offices, & as it could not regulate corpns. the ct. 
would not assume the preliminary jurisdiction, & 
on that ground a demurrer to the bill would hold.— 
MoziEy v. ALSTON (1847), 1 Ph. 790; 4 ok & 
Can. Cas. 636; 16 L. J. Ch. 217; 9 L. T. O. S. 
97; 11 Jur. 315, 317; 41 E. R. 833, L. C. 
Annotations :-—Expld. Bailli Oriental Telephone & 

Electric Co., [1915] 1 Ch, 503. Refd. Hat ey v. 

Shelburne (1862), 31 L. J. Ch. 873; MacDo v. 

Gardiner (1875), 1 Ch. D. 13; Dominion Cotton Co. 

v, Amyot, {1912} A. C. 546, Mentd. Lord ». Copper 

8), 1 H. & Tw. 85; Yetts v. Norfolk ne 


M 
1848), 5 Ry: & Can. Cas. 487: Cooper v. Shrops 
nion Ry. Canal Co. eee 6 Ry. Cas. 136 ; 


& ham 

. 537 ; Carlisle v. 8. E. Ry. (1850), 1 Mac. & G. 
689 ; Cooper v. Powis (1850), 3 De G. & Sm. 688; Fawcett 
v. 860), 1 Drew. & Sm, 192; Hoole v. G. Ww. af 
{1867), 8 Ch. App. 262; Seaton v. Grant (1867), 36 

. J. Ch. 638; Gray v. Lewis (1869), L. R. 8 Bg, O26 3 
Wandsworth & Putney Gas Light & Cok . Wright 
erst 22 L. T. 404; Gray v. Lewis, Parker v. Lewis 
1873), 8 Ch. App. 1035; Ward v. Sittingbourne & Sheer- 
ness Ry. (1874), 9 Ch. App. 490, n.; MacDougall v. 
Gardiner (1875), 10 Ch. App, 606; Russell v. Wakefield 
Waterworks Co. (1875), L. 20 Hq. 474; Lambert ». 
Neuchatel Asphalte Co. (1882), 51 L. Ch, 882 ; i 
London & Northern Assets Corpn. (1898), 79 L. T. 249; 
Burland ». Earle, [1902) A. C. 83; Foster v. Foster, {1916} 


Can. 


(6) By Quo Warranto. 
i. In General. 
See, generally, CROWN PRACTICE. 


417. General rule.]|—The ct. will not decide 
the validity of the election of a corporate officer, 
if the question is new or doubtful, on a rule to show 
cause for an information in the nature of quo 
warranto.—R. v. GODWIN (1780), 1 Doug. K. B. 


897; 99 E. R. 255. 
Annotation :—Distd. R. v. London Corpn. (1786), 1 Term 
Rep. 423. 


418. Who may be relator—Person concurring 
in election impeached.]—It is no objection to an 
application for an information in nature of quo 
warranto against a mayor for not having taken 
the sacrament within the proper time before his 
election in accordance with 13 Car. 2, stat. 2, c. 1, 
that the relators concurred in his election, because 
that defect is a latent one, arising from the omission 
of an act positively required by the legislature.— 
ri SmiTH (1790), 3 Term Rep. 573; 100 EH. R. 


419. ——.J|—It is no objection to the 
persons applying for an information in nature of 
& quo warranto, which would, operate in its effect 
to dissolve the corpn. that they attended the 
meeting at which the mayor was elected, whose 





CORPORATIONS. 


election they impeach on the ground that the 
corpn. was then olved by the loss of an integral 
part, & that they voted for another candidate, & 
afterwards attended other ooo meeti at 
which such mayor presided.—R. v. Morris, R. v, 
Stewart (1808), 3 Hast, 218; 102 EH. R. 579; 
subsequent proceedings, 4 Hast, 17. 

Annotations :—Mentd v. Trevenen (1819), 2 B. & Ald. 

339; R. v. Slythe (1827), 6 B. & C. 240. 

420. Not corporator voting at election 
impeached.]— A. corporator who has voted at an 
election of corporate officers is not a competent 
relator to impeach that election on the ground 
of an objection to the presiding officer, at least, 
without showing that he was ignorant of the 
onion when he voted at the election. 

t is a general rule of corpn. law that a corporator 
is Stepped from coming forward as a relator to 
impeach a title conferred by an election in which 
he has concurred, or the titles of those mediately 
or immediately claiming through that election 
(ABRoTtT, C.J.).—R. v. Lanr, R. v. CoBROLD 
(1827), 9 Dow. & Ry. K. B. 183; 4 Dow. & Ry. 
M. C. 293. 

421. ——— Though ignorant of objection 
at time of voting.|—It 1s a valid objection to a 
relator applying for a quo warranto information 
that he was present & concurred at the time of the 
objectionable election, even although he was then 
ignorant of the objection, for a corporator must 
be taken to be cognizant of the contents of his own 
charter & of the law arising therefrom.—R. v. 
TREVENEN (1819), 2 B. & Ald. 339; 106 E. R. 
891; subsequent proceedings, 2 B. & Ald. 479. 
Annotations :—Consd. R. v. Slythe (1827), 6 B. & ©. 240. 

Distd. R. v. Wakelin (1830), 1 B. & Ad. 50. Re 

Benney (1831), 1 B, & Ad. 684: Darley v. R. (1846), 

12 Cl. & Fin. 520. 

422, —— Unless ignorant of objection 
at time of voting.|—Where a corporator has 
attended & voted at a meeting for the election of 
officers of the borough he will not be allowed to 
become relator in quo warranto & impeach the 
titles of the persons there elected on account of 
an objection to the title of the presiding officer, 
unless he shows that at the time of the election 
he was ignorant of the objection.—R. v. SLYTHE 
(1827), 6 B. & C. 240; 9 Dow. & Ry. K. B. 181; 
4 Dow. & Ry. M. C. 291; 56 L. J. O.8. M.C. 41; 
108 HK. R. 441. 

Annotation :—Mentd. R. v. Ireland (1868), 37 L. J. Q. B. 73. 

423. ——— Private person whose rights inter- 
fered with—Though existence of corporation called 
in question.]——‘The ct. will grant a quo warranto 
information at the instance of a private relator 
when private rights are interfered with, although 
the result may be that the existence of the corpn. 
may be called in question.—R. v. Luoyp (1860), 2 
L. T. 232; sequent proceedings, sub nom. 


Lioyp v. R. (1862), 2 B. & S. 656, Ex. Ch. 
Expld. R. v. Jones (1863), 8 L. T. 503. 











Annotation :— 

424. Who may defend — Stranger.J|—R.  v. 
MARSHALL, No. 441, post. 

425. Joinder of defendants.|—R. v. BEDFORD 
(DUKE), No. 152, ante. 

426. Conditions precedent to grant—Proof of 
due election of another—By qualified electors.) — 
R. v. MASHITER, No. 252, ante. 

427. Evidence — Disqualification of presiding 
officer—Judgment of ouster.])—On an information 
in nature of a warranio against deft. as bailiff 
of S. he made title as elected under the bailiffship 
of B. & A., & upon issue joined whether they were 
bailiffs or not a record of a judgment of ouster 
against them was read in evidence. Upon motion 
for a new trial :—Held: it was properly admitted 
in evidence, & a new trial would be denied.—R. v. 


Part [V.—OFrFICcERS. 


Hespen (1789), 2 Stra. 11089; Andr. 388; 93 
KH. R. 1064. 


Annotation :—Distd. R. v. Hughes (1825), 4 B & C. 368. 

428. ——— Onus of proof—Alleged disqualifica- 
tion of electors—On person impeaching election.|— 
A quo warranto information was moved for against 
an officer elected by ballot on the ground that a 
large proportion of the persons who voted were 
not qualified, but it was not shown for whom the 
votes of those persons were given :—Held: the 
officer could not be required to prove his election 
valid, but it lay on the crposne pas to show, 
if that were practicable, that his majority was 
obtained by bad votes.—R. v. JEFFERSON (1833), 
5 B. & Ad. 855; 2 Nev. & M. K. B. 487; 110 
BK. R. 1007. 

429. Limitation of proceedings—Six years tenure 
of office—Small informality in election—Quo 
watranto refused.|—On a rule to show cause why 
an information in the nature of a quo warranto 
should not go against W. for exercising the office 
of bailiff of A., not being an inhabitant, it was stated 
that deft. had continued in the exercise of his office 
for five or six years :—Held: (1) if it was a small 
slip only in the election the ct. would not suffer 
him to be molested after an enjoyment of five 
or six years; (2) as that which was offered against 
deft. went to the very merit of his right, no 
time would bind the King in such case from 
calling his election in question.—R. v. WOODMAN 
(1728), 1 Barn. K. B. 101; 94 E. R. 70. 

430. ———— —— Officer improperly sworn 
-——Quo warranto refused.|—Where a party had 
been sworn into, & had exercised a corporate 
office for more than six years the ct., in the 
exercise of their discretion, refused to grant a 
quo warranto information against him on the ground 
of his not. having been sworn in before the proper 
officer.—R. v. Brooks (1828), 8 B. & C. 3213; 2 
Man. & Ry. K. B. 389; 1 Man. & Ry. M. C. 425; 
6L. J. 0. S. K. B. 322; 108 BE. R. 1062. 

431. ——— Defect invalidating whole right— 
Lapse of time no bar against Crown.]— HK. v. 
WoopMAN, No. 429, ante. 

See, generally, LIMITATION OF ACTIONS ; PUBLIC 
AUTHORITIES & PUBLIC OFFICERS. 

432. Costs— Relator Hiable— Though informa- 
tion abandoned.|—A person giving notice of an 
application for information in the nature of a 
quo warranio against a person claiming to hold a 
corporate office is responsible for costs incurred 
thereby even though the application is abandoned 
before it can be heard.—BALLARD v. HALLIWELL 
(1896), 65 L. J. Q. B. 382; 40 Sol. Jo. 316, D. C. 


ii. Grounds for granting. 

438. Election not in conformity with charter.|— 
The constitution of the corpn. of E. was vested in 
the mayor, aldermen, capital burgesses, a recorder 
& chamberlain, all which put together constituted 
the Common Council, & by a clause in the charter 
the mayor, aldermen & burgesses were to proceed 
to the election as places should become vacant. 
By a subsequent clause it was expressly provided 
that the chamberlain should nae be present at 
the election of a recorder, nor the recorder at the 
election of a chamberlain, so that a recorder & 
chamberlain could not be elected at a public 
Common Council, which was contrary to the 
express words of the charter. It appeared from 
the books that the election of S. as recorder was 
at a Common Council, which was contrary to the 
charter :—-Held : a motion for an information in 
the nature of a Le warranto would be granted.— 
R. v. SauNDs (1733), Kel. W. 268; 25 EH. R. 607; 
eub nom. R. v. SANDYS, 2 Barn. K. B. 301. 





' 
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434. ——- Or bye-law—-Though in accordance 
with @.|——If an election has been made agree- 
ably to long usage but contrary to the terms of 
the charter & it does not appear that any bye-law 
exists to ground such election an information in 
the nature of a quo warranto will be granted.— 
R. v. ToMiyn (1736), Lee temp. Hard. 316; 95 
E. R. 205. 

Annotation :—Consd. R. v. Westwood (1830), 7 Bing. 1. 

435. —— In accordance with valid usage— 
Refused.|—R. v. ATTwoob, No. 726, post. 
ection at meeting improperly adjourned.] 
—See Nos. 844, 845, post. 

436. Result of election disputed.| — R. 
COLCHESTER Corpen., No. 492, post. 

437. .|—R. v. BEEDLE, No. 493, post. 

488. To test title of electors—No other means 
available.] — (1) An information in nature of a 

warranto lies against a portreeve of a borough 
manor, who, as portreeve, is the returning 
officer of the borough. 

(2) In peer the title of the electors is not to 
be brought in question by attacking the title of 
the person elected by them, but this rule does not 
apply where there is no method of prosecution by 
which the title of the electors may be questioned 
in the first instance.—R. v. MEIN (1790), 3 Term 
Rep. 596; 100 E. R. 752; subsequent proceedings, 
4 Term Rep. 480. 


Annotations :—As to (1) Consd. R. v. M’Kay (1825), 4 B. & O. 
351. Refd. R. v. Bingham (1802), 2 East, 308. As to (2) 





VU. 





Cons . v Hughes (1825), 4 B. & C. 368. Generally, 
Refd. Brown »v. Gill (1846), 2 C. B. 861. Mentd. R. v. 
Stanger (1871), L. R. 6 Q. B. 352. 


439. Appointment inchoate—Officer elected but 
not sworn—Refused.|—There must be an user as 
well as a claim of a franchise in order to found an 
application for an information in nature of a 
quo warranto, & merely stating that deft. who was 
elected to an office had tendered himself to be 
sworn in is not sufficient.— R. v. WHITWELTI. (1792), 
5 Term Rep. 85; 101 E. R. 48. 

Annotations: nsd. R. v. Tate (1803), 4 East, 337; R. v. 

Pepper (1838), 7 Ad. & Kl. 745. Refd, R. v. Slatter 

(1840), LJ. Q. B. 115; Re Armstrong (1856), 25 


440. Claim to office — After corporation dis- 
solved — Refused.J|—Where a corpn. was dissolved 
& no corporate body existed in fact at the time, the 
ct. refused to grant an information in nature of 
a quo warranto against an individual for an im- 
pertinent claim. to be returning officer at an election 
of members to serve in Parliament by virtue of 
his having been elected an alderman while the 
corpn. existed in fact, there being no civil right 
in controversy, but it being rather the ground of a 
proceeding in poenam by the A.-G.—R. v. 
SAUNDERS (1802), 3 Hast, 119; 102 HK. R. 542. 
Annotation :—Refd. R. v. Staples (1867), 9 B. & 8. 928, n. 

441. To enable party to disclaim—Friendly 
proceedings.J—(1) A stranger may be admitted 
to defend deft.’s title to a corporate office. —s. 

(2) It is no objection to a quo warranio that it is 
a friendly proceeding in order that the party might 
disclaim.—R. v. MARSHALL (1817), 2 Chit. 370. 

442. Offices held incompatible.|—A quo war- 
ranto information was granted against a person 
who had held the incompatible offices of capital 
burgess & town clerk of a borough before & since 
82 Geo. 8, c. 58, without interruption.—R. v. 
Bonp (1825), 6 Dow. & Ry. K. B. 333. ; 

443. Office not authorised by charter.]—Motion 
for an information in the nature of a quo warranto, 
calling on certain persons, members of the Mercers’ 
Co., to show by what authority they claimed to 
exercise the office of assistants of that company, 
& saying there was no right whatever under the 
charters for such a body as that of assistants to 
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Sect. 1—Appointment: Sub-sect. 7, B. (b), ti. & 
itt. ; sub-sects. 8 & 9.] 


be elected, & also that the election of wardens by 
the assistants was illegal as no such body as that 
of assistants ought to exist :—Held: a rule nist 
would be granted.—R. v. Mercerrs’ Co., Ha p. 
Pes (1853), 21 L. T. O. S. 159; 17 J. P. Jo. 

See, also, No. 445, post. 

444, Non-compliance with alleged custom or 
bye-law— Custom or bye-law not supported by 
evidence—Refused.|—-The charter of the Saddlers’ 
Co. provides that in case of vacancy in the 
office of assistants it shall be lawful for the 
wardens & assistants at their pleasure to elect 
one other of the commonalty, & that the 
wardens & assistants in all things appertaining 
to the good rule & government of the co. 
should be subject & obedient to the Lord Mayor 
& Ct. of Aldermen of the city of London. An 
appct. for a quo warranio, relied, among other 
things, upon an alleged usage & practice of the 
co. to elect by seniority :—Held: (1) the rule 
would not be made absolute, as the evidence would 
not warrant a jury in finding the existence of a 
bye-law to that effect; (2) the Lord Mayor & 
Ct. of Aldermen could not control this ct. in the 
exercise of its jurisdiction over the corporate 
rights of the co. Semble: such a bye-law would 
be void as being inconsistent with the charter. 

A clause in the charter could not transfer to 
the Ct. of Aldermen the prerogative jurisdiction 
& control which this ct. has over corpus by quo 
warranto. The Ct. of Aldermen might settle 
questions of precedence & things of that kind, 
but not the rights of corporate bodies (CROMPTON, 
J.).—R. v. FISHER (1862), 4 B. & S. 575; 122 
E. R. 5765. 

Where existence of corporation called in question.] 
—See No. 423, ante. 


iii. In respect of what Officers. 


445. General rule—Office of public nature.]— 
Information in nature of a quo warranto against 
deft. to show by what authority he claimed to be 
bailiff of the vill of S. On demurrer it was objected 
that it did not appear S. was a corpn. either by 
charter or prescription, so as to make this a 
usurpation upon the Crown, & it might be only a 
private office, as bailiff of a manor, for a vill was 
not a borough, & a bailiff was but a servant: 
Held; the information would be granted. 

It is said to be an ancient town, & that this is a 
public office, an office of great trust & pre-eminence 
within the town, langens regimen et gubernationem 
villae praedict., et administrationem publicae justitiae 
infra eandem villam, all of which is confessed by 
the demurrer. Certainly the sctting up such an 
office is a usurpation. Suppose a man should 
set up to preside at I. as a public officer & have 
insignia carried before him, is he not to be punished 
for this, & have you any other way to come at him 
but by such an information? It is never laid 
otherwise than that it is a public office relating 
to the administration of public justice (per CuR.).— 
R. v. Boyes (1729), g Stra. 836; Fitz-G. 82; 
2 Ld. Raym. 1559; 03 E. R. 883. 

Annotations :—Refd. R. v. M’Kay (1826), 5 B. & C. 640; 

Darley v. R. (1845-6), 12 Cl. & Fin. 520. 

_ 446. —.]—(1) A proceeding by informa- 
tion in the nature of a quo warranto will lie for 
irs a age office, whether created by charter of 
the Crown alone, or by the Crown with the consent 
of Parliament, provided the office be of a public 
nature & a substantive office, & not merely the 
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function or em haired of a deputy or servant 
held at the will & pleasure of others. 

(2) The office of treasurer of the public money 
of the county of the city of Dublin is an office 
for which an information in the nature of a 
werranto will lie—DARLEY v. R. (1846), 12 


Cl. & Fin. 620; 8 B. R. 1518, H. L. 
Annotations :—.4s to (1) Consd. R. v. St. Martin’s Grdns. 
(1851), 17 Q. B. 149; Re Lowerstorff Improvements 
Comrs. (1854), 18 J. P. Jo. 772; RR. vw. Fox (1858), 8 
ER. & B. 939; Re Barlow (1861), 30 L. J. Q. B. 271; 
ee Smith (1863), 2 New Rep. 321; R. v. Hampton 
(1865), 6 B. & S. 923; Bradley v. Sylvester (1871), 25 
L. T. 459. Folld. Ez p. Parry (1887), 3 T. L. R. 649. 
. R. v. Burrows, [1892] 1 Q. B..399; R. v. Speyer, 
R. v. Cassel, [1916] 1 K. B. 595. Refd. R. v. Mousley 
1846), 8 Q. B. 946; R. v, Cox (1858), 6 W. R. 282; 
. », Smyth (1858), 22 J. P. Jo. 68; R. v. South Weald 
Overseers (1864), 5 B. & S. 391; R. v. Dix (1866), 30 
J. P. Jo. 390; KR, v. Wells, [1895] 39 Sol. Jo. 585. Generally, 
Mentd. R. v. Collins (1876), 24 W. R. 732. 


447. -|}—A proceeding by informa- 
tion in the nature of a quo warranto will only lie 
for usurping an office of a public or quasi-public 
nature, & will therefore not lie for usurping the 
office of governor or committeeman of a society 
formed for eleemosynary purposes, such as the 
Licensed Victuallers’ Society, although it be in- 
corporated by loyal Charter.—H2r p. SMITH 
(1863), 2 New Rep. 321; 8 L. T. 458; sub nom. 
Ex p. SMYTH, 27 J. P. 503; 11 W. R. 754. 

448. ——— Substantive office—-Not servant— 
Or deputy dismissible at will.|—15 Car. 2, c. xvii., 
creating the corpn. of Bedford Level, directed that 
they should appoint a registrar, etc., & other officers 
at their pleasure. The duty of the registrar was 
to register titles to land within B. L., & he took 
an oath of office. The corpn. at the request of 
the registrar elected a deputy registrar :—Held: 
(1) an information in nature of a quo warranto did 
not lie against the registrar, he being a mere 
servant of the corpn. & his office not affecting any 
franchise or other authority held under the Crown ; 
(2) the deputy registrar must be considered as 
much a deputy of the principal registrar as if 
nominated by him ; (3) however such deputy were 
properly or not constituted in the first instance 
yet his authority neccessarily expired on the death 
of his principal; (4) however the acts of a legal 
deputy to a ministerial officer may be good after 
the death of his principal before notice thereof to 
those who are interested in his acts, as being done 
under a colour of authority, yet the titles of 
landowners within B. L. registered by the deputy 
after the death of his principal was known were 
invalid ; (5) upon affidavit that one of two candi- 
dates for the office of registrar had a majority only 
by means of illegal votes, the ct. would grant a 
mandamus to the corpn. to admit & swear the 
other, who appeared upon the affidavits to have 
the greater number of legal votes, & this although 
the first was admitted & sworn into the office, 
there being no other specific, or at least no other 
such convenient, mode of trying the right.—R. v. 
BEDFORD LEVEL Corpn. (1805), 6 East, 356 ; 
2 Smith, K. B. 535; 102 BH. R. 1323. 


Annotations :—As to wD Consd. R. v. Hertford College (1878), 
3 Q. B. D. 693. efd. R. v. Severn & Wye Ry. (1819), 
2B. & Ald. 646: R. v. Rameden (1835), 3 Ad. & El. 456; 
Darley v. R. (1846), 12 Cl. & Fin. 520. Generally, Mentd. 
A.-G. v. Hotham (1823), Turn. & R. 208. 


| aad DARLEY Vv. R., 
446, ante. 


450. Bailiff of town—Granted.}—R. v. BoYLzs, 
No. 445, ante. 

451. Fellow of college — Refused.]—~(1) An 
information to show A what authority deft. 
claimed to be fellow of Trinity Hall, Cambridge, 
was refused. 

(2) Such institutions as Trinity Hall are lay 
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compas: & as such subject to temporal jurisdiction, 
—k. v. Grecory (1772), 4 Term Rep. 240, n.; 
ee cay) Refd. Darley v. R. (1846), 12 Cl. & 

Fin, 620°: Roo ae. ord College (18775, g Q. 8 Soo 


ally, Mentd. R. v. St. Catherine's Hall (1791), 4 
Term Rep. 233. 


See Cuaniriss, Vol. VIII., p. 366, No. 1709. 

452. Recorder.] —R. v. CoLcHEesTER CoRPN., 
No. 492, post. 

453. Portreeve — Granted.] —R. v. Muin, No. 
438, anic. 

454. Registrar of Bedford Level — Refused.)— 
R. v. BEDFORD LEVEL Corpn., No. 448, ante. 

455. Clerk to commissioners of land tax— 
Refused.]—R. v. THATCHER, No. 491, posi. 

456. Clerk to vestry —Granted.]— An informa- 
tion in the nature of a quo warranio will lic to 
inquire into the validity of the election of a clerk 
to a vestry.—R. v. Burrows, [1892] 1 Q. B. 399; 
61 L. J. Q. BR. 88; 40 W. R. 207. 

Annutetion i Rel. R. v. Speyer, R. v. Cassel, [1916] 1 


457. Guardian of poor law union—Refused.]— 
An information in the nature of a quo warranto 
does not lie for exercising the office of guardian of 
the poor for an union under Poor Law Amendment 
Act, 1834 (c. 76).—fe ASTON UNION (1837), 
6 Ad. & El. 784; 112 BE. BR. 301. 

Annotations :—Consd. Darley v. R. (1848), 12 Cl. & Fin. 
520, Refd. R. v. St. Martin’s Grdns. (1851), 17 Q. B. 149. 
458. |—A quo warranto information 

does not lie for exercising the office of a poor law 

guardian under Poor Law Amendment Act, 1834 

(c. 76).—R. v. CARPENTER (1837), 1 Nev. & P. K. B. 

773; Nev. & P. M. ©. 290. 

459. Master of hospital & grammar school— 
Refused.]——P., by will, directed that six poor 
persons of E. parish should have a weekly allow- 
ance & lodging in an almshouse to be built in BE. ; 
& he devised lands to trustees, out of which the 
expense was to be defrayed, & also on condition 
that the trustees should find a person qualified 
to keep a free grammar school in E. or in R. 
Afterwards by charter, reciting the will & that 
there had been built a hospital at E., in which 
poor persons were relieved, & a free school at R., 
it was granted that there should be a hospital 
in H., & a grammar school in R., the hospital & 
school to consist of a master, a schoolmaster, 
ushers poor men, & poor scholars, who were 
made a corpn. :—Held: the mastership was not 
an office for which an information in the nature 
of a quo warranto would lie.—R. v. MousLEY 
(18146), 8 Q. B. 946; 16L.J.Q.B.89; 7L.T.0.8. 
158; 10 J. P. 340; 11 Jur. 56; 115 EB. R. 1130. 

460. Treasurer— City of Dublin— Granted.)— 
DARLEY v. R., No. 446, ante. 

461. District council —- Refused.] — The 
office of treasurer to a district council is not one 
with respect to which the remedy of quo warranto 
will apply.—R. v. Wetis (1895), 43 W. R. 576 ; 
11 T. L. R. 458; 89 Sol. Jo. 585. 

462. City Livery Company—Masters & wardens 
—Refused.]—R. v. Arrwoop, No. 726, posi. 
463. Assistant —Granted.} —R. v. 

cers’ Co., Ez p. NEWNHAM, No. 448, ante. 

See, also, No. 444, ante. 

464. Governor or committeeman —Soclety in- 
corporated by Royal Charter—Licensed Victuallers 
Soclety—Refused.|— Fx p. Smrtu, No. 447, ante. 

,465. Assistant overseer — Refused.] — The ct. 
will not grant a quo warranio to inquire into the 
election of an assistant overscer._-It. v. SIMPSON 
(1870), 19 W. R. 73. 

Annotation :-—Refd. R. v. Burrows, [1892] 1 Q. B. 399. 
See, generally, CROWN PRACTICE. 
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SuB-sECcT. 8.—EFFECT OF APPOINTMENT. 


466. Whether binding on successor — Appoint- 
ment to new office by bishop—Confirmed by dean & 
chapter —— Office necessary.|——The bishop of E., 
after 1 Eliz. c. 19, granted the office of the keeping 
of his house & garden with the fee of £3 per annum 
to another for his life, & the grant was afterwards 
confirmed by the dean & chapter :—Held: the 
grant was good against his successor although 
there was not before any such office, & this being 
a@ necessary office & the fee reasonable, it was not 
restrained by 1 Eliz. c. 19.—Exy’s (Br.) CAsE 
(1612), cited in Cro. Car. 48; cited in 1 Burr. 
222; 2 Brownl. 137; 79 K. R. 646; sub nom. 
Han v ELyY (Bpe.), cited in Ley, 78; sub nom. 
HAWEs v. Evy (Bp.), Ben. & D. 182; sub nom. 
Howse v. Evy (BP.), Moore, K. B. 88. 

Annan :—Refd. Trolawny v. Winchester (1757), 1 Burr. 


467. —— ——- ——- ———.]—- GEE (BP. OF 
CHICHESTER) v. FREEDLAND, No. 390, ante. 

468. Exemption from serving other office — 
Chief accountant to commissioners for victualling 
navy—Not exempt from serving as churchwarden.| 
—A motion was made for a writ of privilege for 
pltf. who was chief accountant to the comrs. for 
victualling the navy & who had been chosen 
churchwarden of the parish of B., his attendance 
on the King’s business & the revenue of the Crown 
being concerned :—Held: writ would be denied 
as it did not appear here that there was a clause 
of exemption in the patent constituting the comrs. 
of victualling & the party applying for this writ 
of privilego was not bound to an attendance in 
this ct.—BisHop v. Luoyp (1728), Bunb. 255; 
145 EB. R. 665. 

ARS PaO :—Consd. R. v. Warner (1799), 8 Term Rep. 


Appointment operating as surrender—Of former 
office.]|—See Sect. 4, sub-sect. 2, post. 


SUB-SECT. 9.— REFUSAL TO TAKE OR SERVE OFFICE. 


469. Refusal to take oath—-Equivalent to refusal 
to serve.]—-Debt was brought for a fine imposed upon 
one elected to be bailiff, for refusing the oath & 
declaration necessary by 13 Car. 2, stat. 2, c. 1, 
by which the office became void. Refusal of the 
oath is in effect a refusal of the office & so within 
the power given to a corpn. to fine for refusing to 
accept offices (per CUR.).—STank v. EXETER 
Oorpn. (1683), 3 Lev. 116; 83 E. R. 606; affg. 
S. 0. sub nom. EXETER CORPN. v. STARRE (1681), 
2 Show. 158. 

Annotation :—Distd. Evans v. Harrison (1762), Wilm. 130. 


470. Prim& facie evidence of refusal to 
serve.|—By the custom of the city of London all 
persons appointed constables on St. Thomas’s 
Day attended at Guildhall on Plough Monday, & 
were sworn by the registrar, & those who, when 
vacancies occurred, were appointed at any other 
period of the year, were sworn in before the 
registrar at the Lord Mayor’s Ct. office. An in- 
dictment charged that deft. being elected to the 
office of constable had neglected & refused to take 
upon himself the execution of the office. It was 
proved that he refused to take the oath of office :—— 
Held: that was prima facie evidence of a refusal 
to take upon himself the execution of the office. — 
R. v. Bran (1832), 3 B. & Ad. 614; 1L.J.M.C. 
538: 110 E. R. 224. 

Refusal to act as officer of municipal corporation.] 
-—See LOCAL GOVERNMENT. 
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2.—POWERS AND DUTIES OF OFFICERS. 
Sus-secr. 1.—EXERcisE OF POWERS. 

471. Act of rarer Aaa Power of public nature 
—Minority bound—‘‘ Triers ’’ of leather.)—If a 
power of a haan nature is committed to several 
who all meet for al dred aerge of executing it the 
act of the majority bind the minority. 

A condemnation by four out of the six “ triers ”’ 
of leather appointed under 1 Jac. 1, c. 22, the whole 
number having met for the purpose of trying, must 
be considered as the condemnation of all six.— 
GRINDLEY v. BARKER (1798), 1 Bos. & P. 229; 126 


SECT. 











E. R. 875. 

Annotations :——Co Blacket v. Blizard (tb28); 9B. & C. 
851. Foil. R. v. Whitakor ae 30). 9B. & C. 648. Refd. 
R. 0 Manchester JJ. (1822), 1 Dow. ae K. B. 454 ; 
Cortis v. Bent Water Works oo. (1827), 7 B. & C. 314: 
Wilkinson Malin (1 ee Cr. & J. 636; Perry v. 
Shipway (1859), 33 L. T - 102. 

472. pr eeeoes of drainage 


expenses.|—-By a local Act for draining the district 
of A., the comrs. were authorised to assess & tax 
upon "the whole district such sums as should be 
necessary for carrying into efiect the objects of 
the Act, & to elect assessors to apportion such 
sums of money amongst the several parishes, 
townships & places within the district. The 
Sania appointed three assessors & the three met to 

upon an apportionment. Twooutof the three 
gered ut the third would not concur :—Held : the 
making of the apportionment being a matter of 
public duty & trust an apportionment made by 
two at a meeting of the three was valid.—R. v. 
WHITAKER (1829),9 B. & C. 648; 7.3.0.8. K.B. 


832; 109 H.R. 24] 1. 
Annotations v. Malin (1832), 2 br Aes H 


—Refd. Wilkinson 
Hitzgorald’s Caro (1860), I. ie 3 Ex ch. 21; R.v 
Binns (1906), 95 Ih. 916. Menta: Marryatt v. 
Broderick (1837), 6 L. J. Ex, 3. 
478. 


Notice of chargeability of 
bastard.|}—Under Poor Law Amendment Act, 
1834 (c. 76), s. 79, notice of chargeability of a 
bastard child must proceed from a majority of 
the parish officers, or three guardians at least, of 
the removing parish. Qu.: P avhether the notice 
on the face of it must show, by the signatures of 
the parties or otherwise, that it proceeds from 
such a majority.—R. v. WESTBURY (1844), 5 Q. B. 
600; 1 Dav. & Mer. 605; 1 New Sess. Cas. 33; 
17L.J.M.C.121,n.; 21. T. O. S. 327; 8 J. P. 
532; 114 KE. R. 1338. 

a also, Part VII., Sect. 3, sub-sect. 1, B., 

pos 

474. Act of master—Of body aggregate — Does 
not bind aggregate body of master & fellows. |— 
In a body aggregate of many the master alone 
cannot, by his acceptance of rent, divest any right 
or interest which is in him & the fellows, especially 
such acceptance being without deed.—MAGDALEN 
COLLEGE, CAMBRIDGE (MAsTER & FELLOWS) CASE 
eee 11 Co. Rep. 66 b; 77 E. R. 1235; sub nom. 








WARREN v. SMITH, MAGDALEN COLLEGE CaAsE, 1 

Roll. Rep. 161. 

Annotations :-—Moentd. R. Bempiee (1637), 3 State Tr. 
826; L » Wyn (1885), 0 ; Bot wae ; Thomas v. 
Sorrell of 573), Freem teaye v. Cottesford 

(1875), 3 457; Who bs Seeds . Fox (1691), 2 Vent. 
67; R. se ‘London’ rood "(1780 & Birch (1604). 18 low. ee 
Thornby Me Flee sa 318 ; --G. 
Allgood (1743), Park : Do (1767), 
Ww. ye A. v. Walker 1849), 2 besgecy 242; Aber- 
Elenoh nny ‘ov. race (1872), L os 145; Moore ov. 
ench (187 é, : 31 ch Pe 447 jradiaugh o. Cl eee (asses), 
Hames, 


8 App. Cas. 3 
Mercers’ Co. v. ‘Tenien, Tag ean 1 Ch. 658. 


475. Act of officer— Presumption that done in 
official capacity—Evidence against corporation.]— 
In an action against a body corporate for negli- 


PART J¥7. SECT. 


CoRPORATIONS. 


gently pulling down a house which belonged to 
them whereby pltf.’s house was injured, a letter 
written to RP Itf. respecting the pulling down of the 
house by defts.’ surveyor, who had the manage 
ment of all their buildings, is to be presumed to 
have been written by him in that capacity, & is 
therefore evidence against them.—PEYTON v. 
St. THomas’s Hospitat (GOVERNORS) (1828), 
8 0. & P. 368, N. P.; subsequent proceedings 
(1829), 4 Man. & Ry. K. B. 625. 

476. Penalty recovered by officer under bye- 
law—Recovered on behalf of corporation.]|—An 
action of debt was brought upon a bye-law for 
recovery of a poe upon a bye-law by the 
chamberlain of The bye-law was made under 
a@ power they had by their charter to make bye- 
laws with penalties to be recovered for the use of 
the corpn. The bye-law in this case was that 
every man who should be chosen a common council- 
man, if he did not appear within such a time & 
take the office upon him, should forfeit £200. 
Deft. did not attend & take the office upon him, so 
the action for the penalty was brought by the 
chamberlain. It was objected that the chamber- 
lain was a stranger to the corpn., that he was a 
stranger to the right, & therefore was a stranger 
to the remedy, for the right was in the corpora- 
tion :—Held: the action was well brought, & 
camerarius ex vi termini signified thesaurarius of 
the corpn., & he recovered for the benefit of the 


corpn. 

this ct. will take notice of the relation there is 
between the chamberlain & the corpn., & that he 
is no stranger, but as it were part of the corpn. 
(per CuR.).—HOLIINGS Vv. HuUNGERFORD (1717), 
cited in 1 Wils. rage 95 E. BR. 593. 


Annotations :—Consd. Bodwic v. Fennell (1748), 1 Wils. 
233; Graves v. ones (1838), 9 Ad. & EL 3 


SuB-sEcT. 2.—BREACH OR NON-PERFORMANCE 

oF Dury. 

477. Absence from meeting — When presence 
essential—Information lies.|—An information lies 
against the mayor of a corpn. for absenting him- 
self on the charter day of election & thereby 
preventing the election of a successor.—R. v. 
hoe ana CoRPN. (1723), 8 Mod. Rep. 186; 88 
ae e 1; . 

478. Joint officers—Joint action lies for breach 
of statutory ss ent oo statute refers to single 
officer.] — (1) Persons empowered by Freemen 
(Admission) Act, 1763 (c. 15), to imspect the 
entries of freemen, have a right to inspect all books, 
papers, etc., in which the admissions of freemen 
are entered. 

(2) Where there are two or more bailiffs, etc., of 
a borough or corpn. a joint action will lie if they 
refuse inspection, though the words of the stat. 
are in the singular number, mayor, bailiff, etc.- 


ScHULDAM v. BuNNiss (1774), 1 Cowp. 192 ; 98 
E. R. 1038. 
Interpretation of statutes generally, see 
STATUTES. 


479. When mandamus lies— Not until after 
demand for performance.}|—Where no demand 
has been made on the officer of a corpn. to do an 
act the by neater of which is sought to be 
enforced mandamus, the ct. will not allow the 
writ to me as a previous demand & refusal are 
a oe v. SEALEY (1844), 3 L. T. O. S. 165; 

ur. 4 


2, SUB-BECT. 1. 


k. Act of oficer—Presumption that done inofictal capactty.}--McCED WARDS v. OGILVIE MILLING Co. (1887), 4 Man. L. R. 1.--CAN. 


Part IV.—Orricers. 


SuB-sEcT. 3.—DEPUTInS. ‘ 
480. Power of principal to appoint — Not con- 
ferred by charter—No power to appoint for minis- 
terial duties generally—Though bye-laws provide 
for performance by deputy.j——The charter of a 
corpn. provided that there should be a high 
steward & an under-steward, & imposed upon the 
latter various judicial & ministerial duties, but 
did not give him power to appoint a deputy :— 
Held: he could not appoint a deputy generally 
to discharge all the ministerial duties of his 
office, although a bye-law of the corpn. required 
that he or his sufficient deputy should attend at 
every ct. to execute the duties of the office. 
Semble: he might appoint a deputy to do 
some particular ministerial act, with the assent of 
the corpn.—R. v. GRAVESEND CORPN. (1824), 2 


B. & C. 602; 4 Dow. & Ry. K. B. 117; 
2L. J. 0. 8S. K. B. 94; 107 E. R. 507. 
481. ——- ——— May appoint for particular 


ministerial act—With assent of corporation.)—R. 
v. GRAVESEND Corpn., No. 480, ante 
: Where oath necessary qualification 
of principal—Not exercisable until principal sworn.) 
—The grantee of an office, for which an oath is a 
necessary qualification, but which may be executed 
by deputy, cannot appoint a deputy until he has 
been sworn.—lht. v. RoBerrs (1835), 3 Ad. & EI. 
771; 1 Har. & W. 444; 5 Nev. & M. K. B. 130; 
41.J.M.C.118; 111 E. R. 606, 

483. Effect of appointment by corporation— 
At request of officer—Equivalent to appointment 
by oOfficer.|—R. v. BEDFORD LEVEL Corpn., No. 
448, ante. 

84, —— Authority expires on death of 
officer—Whether properly appointed or not.|—I. 
v. BEDFORD LEVEL CORPN., No. 448, ante. 

See, also, No. 407, ante. 

485. Effect of acts of deputy — After authority 
terminated—Registrar of deeds.|—R. v. BENFORD 
LEVEL CorpNn., No. 448, ante. 

See, generally, SALE OF LAND. 








Sect. 3.—RIGHTS AND LIABILITIES OF 
OFFICERS. 


SuB-sEcT. 1.—Ria@uHr To ADMITTANCE. 

486, When mandamus lies — Officer removable 
at will—Serjeant at mace—Refused.]—A motion 
was made for a mandamus to swear a serjeant at 
mace in the town of S. :—Held: motion would be 
refused, he being officer dative & removable at 
the pleasure of the mayor.—R. v. WINTER (1666), 
2 Keb. 134; 84 E. R. 85. 

487. ——- To hospital—To swear in surgeon— 
Refused.]——- A mandamus does not lie to an 
ae Shan to swear in a surgeon.—ANONn. (1702), 
7 Mod. Rep. 118; 87 E. R. 1134. 

488, To Crown corporation—To swear in 
director—Amicable Assurance Corporation.]—A 
mandamus was granted to swear in a director of 
the Amicable Assurance, which is a co. created 
by charter from the Crown.—ANon. (1726), 2 
Stra. 696; 93 HE. R. 790. 

489, To trustees of meeting house — To 
admit dissenting preacher duly elected.|—A man- 
damus lies to trustees of a meeting house to admit 
a dissenting preacher who has been duly elected.— 
R. v. BARKER (1762), 8 Burr. 1265; 1 Wm. BI. 
re Al iid. BR: &. Sethian C1700), 9 TCR 

” § i, e . &% JO m > 6 ep. 
675. Reid. He Orton Vioarage (1840), 13_J r. 1049; 
Collier v. King (1861), 11 C. B. N. 8S. 14. Menta. R. v. 
of London Union, Ha p. London Corpn. (1907), 

76 L. J. Q. B. 1087. 








—— =» 


| 
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490. To university ——To seal appointment 
of High Steward.]—-A mandamus was granted to 
the keepers of the seal of the University of Cam- 
bridge to set the university seal to the eppouemen 
of a High Steward.—R. v, CAMBRIDGE UNIVERSITY 
(1765), 1 Wm. Bl. 547; 3 Burr. 1647; 96 E. R. 
316. 


Annotations :—Consd. R. v. Windham (1776), 1 Cowp. 377. 
Rofd. R. v. Westwood (1825), 4 B. & C. 781. 


491. To commissioners of land tax-—— To 
admit clerk.|—An information in the nature of 4 
quo warranto does not lie against the clerk of the 
comrs. of land tax, but if he is improperly elected 
under 43 Geo. 3, c. 99, a mandamus lies to the 
comrs. to admit the person who has the majority 
of legal votes.—R. v. THATCHER (1822), 1 Dow. & 








Ry. K. B. 426. 
Annotation :—Retd. Re Fox (1858), 4 Jur. N. S. 410. 
492. ——— Where validity of election disputed 


—Refused—Proper remedy quo warranto.]—Man- 
damus to admit a recorder refused, because there 
was a recorder de facto, & the party had another 
remedy by quo warranio, though both of them 


claimed under the same election.—R. v. COoL- 

CHESTER CorPn. (1788), 2 Term Rep. 259; 

100 E. R. 141. 

eaihY veaas :—Consd. R. v. Oxford Corpn. (1837), 6 Ad. & El. 
493. — —- —— ——.]— M. & T. were 


candidates for the office of comr. to carry into 
execution 2 & 3 Will. 4, c. cvi., which provided 
for improving the city of E., & M. was declared 
elected & sworn in. <A rule nisi for a mandamus 
was obtained, upon affidavits that T. had the 
legal majority, to certify T.’s election & swear 
him in:-—Held: the rule would be discharged 
with costs, & a rule granted to show cause why 
there should not be an information in the nature 
of a quo warranto against M.—R. v. BEEDLE (1834), 
3 Ad. & El. 467; 111 EB. R. te ere ae 
Gotan pe (Lest, Now & PK Bs. 
Cl. & Fin. 520; KR. ». 
17 . B. 149, 
K. B. 773. 
494, —— —— ——— ——.]—At the first 
election of councillors for a ward under Municipal 
Corpns. Act, 1835 (c. 76), A. & B. were elected by 
the smallest numbers. At the election of alder- 
men immediately following, two of the councillors 
elected by higher numbers were chosen aldermen. 
©. & D. were chosen councillors in their places, 
cach by fewer votes than had been given for 
A. & B. At the time for electing councillors in 
the following year, A. & B. remained in office, & 
C. was elected councillor in another ward, & was 
admitted to the office. The candidate for that 
office who had had the next largest) number of 
votes disputed the election, on the grounds that 
C. was still a councillor of the first ward, inasmuch 
as he had been chosen to fill an extraordinary 
vacancy, that this fact was notorious to. the 
burgesses, & consequently that the votes given 
for C. in the second ward were thrown away. A 
mandamus was therefore moved for to swear In 
the opposing candidate :—Held: assuming the 
objections to be well founded, a mandamus could 
not go, the office being full & being one for which 
a@ quo warranto might be brought.—R. v. DERBY 
(COUNCILLORS) (1837), 7 Ad. & El. 419 ; 2 Nev. & 
P. K. B. 689; Will. Woll. & Dav. 671; 1 J. P. 


a. $ 2 E. R. 528. 
paid its :-—Refd. R. v. Chester Corpn. (1855), 2 Jur. N. S. 
4 


114. 
495. —— Though office already filled — By 
officer illegally elected.|—Rt. v. BEDFORD LEVEL 


Nu, No. 448, ante. c 
array Return to mandamus—Sufficilency—Denial 
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Sect 3.—Righis and liabilities of officers: Sub-sects. 
1&2. Sect. 4: Sub-sect. 1, A.) 


of fitness—Insufficient without facts..—By custom 
the ct. of mayor & aldermen of London have 
always had authority to examine & determine 
whether or not any person returned to them by 
the ct. of wardmote as an alderman is, according 
to the discretion’ & sound consciences of the 
mayor & aldermen, a fit & proper person, & 
duly qualified in that behalf, whensoever the 
fitness & Guatifleation of the person so returned 
has been brought into question. In Feb. 1831 
S. was elected alderman by the citizens, & returned 
as elected to the ct. of mayor & aldermen. That 
ct., on the petition of persons interested in the 
election, adjudged & determined that S. was not 
a person fit & proper to discharge the duties of 
alderman. In Jan. 1832, S. was a second time 
elected alderman by a majority of votes, & 
returned so elected to the ct. of mayor & aldermen, 
but they again refused to admit him to the office. 
A mandamus having issued, the return stated 
that. S. was elected by a majority of votes, & 
returned as so elected to the ct. of mayor & 
aldermen, that a petition was presented to that 
ct. against M. S.’s admission to the office, where- 
upon they examined the merits of the petition 
according to custom, & determined that he was 
not a fit & proper person to be admitted to the 
office nor duly elected, & that he was not in fact 
duly elected :—Held: (1) this return was not 
inconsistent ; (2) an affidavit stating that the ct. 
of mayor & aldermen had again determined that 
he was not a fit & proper person to be admitted 
was no ground for refusing the mandamus, be- 
cause the prosecutor had a right to have the 
facts stated in the return in order that he might 
have an opportunity of controverting the truth 
of them.—R. v. LONDON CorRPN. (1833), 5 B. & Ad. 
233; 1 Nev. & M. K. B. 285; 2 Nev. & M. K. B. 
126; 2L. J. K. B. 186; 110 E. R. 778. 


Annotations :—Retd. Whitewood v. Jokam (1733), 2 Barn. 
K. B. 339; A.-G. v. Powis (1853), Kay, 186. 


497. Inconsistency.|—R. v. YORK CoRPN., 
N oa ante. 


ws eee 








Return that officer elected but 
not duly elected—Not inconsistent.]—R. v. LONDON 
Corpn., No. 496, ante. 

See, generally, CROWN PRACTICE. 

499. Jurisdiction of Court of Chancery — None 
where appointment discretionary.]—-Rt., a bkpt., was 
under-marshal of the city of London, & refused to 
surrender, & the assignees obtained an order for 
dis g of the office. B. agreed with the 
assignees for the purchase of the office at £850, 
& was presented to the Ct. of Lord Mayor, etc., 
who approved of him, & were ready to take the 
bkpt.’s surrender, but he refused, & was ordered 
to be committed for his contempt, but had 
absconded. The present petition was that the 
Lord Chancellor would order the Ct. of Lord 
Mayor, etc., to admit B. in the room of R. :— 
Held: an order would not be made upon the 
Lord Mayor, etc., to admit B. as it was entirely 
discretionary in them, but he would be recom- 
mended upon the bkpt.’s non-attendance, by 
which his office was forfeited, to dismiss him & 
admit B.—Kz p. BurLer (1749), 1 Atk. 210; 
26 E. R. 136, L. C. 


PART IV. SECT. 3, SUB-SECT. 2. 
l. Alleged neglect of duly-— Officer 
acting bond fide—d: to of Judgment— 
Not hable. }-HARRIS v. pele (1874), 
2 Pug. 165.—CAN. 
PART IV. SECT. 4, SUB-SECT. 1.—A. 
606i. Muat be lawfully exercised—~ 


special meet: 


set aside as 


Notice of ‘meeting. 
resolution passed by deft. corpn. at a 


pitf. from membership in {t on account 
of his misconduct at its mectings, was 
the notice 
meeting did not set out the charges CAN. 


CoRPORATIONS. 


SuUB-sECT. 2.—OTHER CASES. 

Right of action for recovery of penalty under 
ead maha Part VI., Sect. 6, sub-sect. 2, C. (0). 
post. 

500. Town crier—Exclusive right of proclaiming 
sale of goods—Good by custom.|]—A custom that 
the town crier of a corporate town shall have the 
exclusive privilege of proclaiming by the sound 
of the bell the sale. of all goods brought into the 
borough to be sold by auction is a good custom.— 
JONES v. Waters (1885), 1 Cr. M. & R. 713; 
1 Gale, 5; 5 Tyr. 361; 4 L. J. Ex. 109; 149 BE. R. 7138. 

501. Right of indemnity— Officer acting on 
resolution of corporation—Without specific resolu- 
tion—Limited to public matters.|—The officer of a 
corpn. is entitled to indemnification for expenses 
incurred by him in carrying out the public resolu- 
tion of the corporate body on his own responst- 
bility, & without any specific resolution to that 
effect, but not so in the case of private matters. 

A corpn. resolved to present to L. the freedom 
of the borough in a silver box, but did not resolve 
that the chamberlain should buy such a box, & 
the chamberlain took upon himself to carry into 
effect the original resolution :—Held: he was not 
entitled to recover the amount so paid by him 
from the corpn.—CLARK v. GRAVESEND CORPN. 
(1841),5 J. P. 708. 

502. Liability for statutory penalty — Appoint- 
ment contrary to statute—Bona fides question for 
jury.}—Hawkins v. NEwMAN, No. 304, ante. 

503. To be bail for corporation—In error 
brought by corporation./—A shareholder may be 
bail for his co., & members of a corpn., holding 
office therein, may be bail for the corpn., in error 
brought by the corpn.—R. v. SADDLERS’ Co. 
(MASTER & WARDENS) (1860), 2 F. & F. 249. 


Sect. 4.—TERMINATION OF APPOINTMENT. 
SuB-sEcT. 1.—By REMOVAL. 
A. In General. 

504. Must be lawfully exercised — Officer en- 
titled to be heard.J—-Here no notice was given to 
him, & you ought not to proceed against him & 
never hear him, though the crime objected against 
him be true, for it may be he was sick or had 
some other just excuse for his absence, & he 
ought to be heard as to all crimes objected against 
him (GLYN, C.J.).—PROTECTOR v. COLCHESTER 
Town (1655), Sty. 452; 82 E. R. 855. 


Annotation :—Mentd. Carr d. Dagwell v. Singer (1750), 
2 Ves. Sen. 603. 


See, also, No. 512, post. 





505. Officer removable at will— Removal 
must be reasonable,|—BLAGRAVE’s Casz, No. 547, 
ost. 
: 506. Notice of meetings insufficient.) — A 





notice convening a meeting, expressed to be for 
the purpose of bringing charges against & con- 
sidering the dismissal of V., a minister of a chapel, 
was sent round to the members of the congregation, 
who had power to dismiss the minister at dis- 
cretion. A second notice was given of another 
meeting expressed to be held for the purpose of 
confirming the resolutions passed at the first 
meeting :—Held: the notices were insufficient, 


ficient.J—A inst pltf. & afford him an oppor- 
an } tunit to reply thereto, but merely 
, suspending for life stated that it. was called to consider 


his conduct at a previous meeting.— 
COHEN v. HAZEN AVENUK Srp 


calling the Corrn. (1920), 47 N. B 


Part [V.—OFFICERS. 


& the resolutions for dismissing the minister 
come to at the meetings convened in pursuance 
of the notices were invalid, as the ct. could not 
say that the discretion of the congregation had 
been truly exercised.—DEAN v. BENNETT (1870), 
6 Ch. App. 489; 40 L. J. Ch. 452; 24 L. T. 169; 
i W. R. 363, L. C. 


ions :-—-Refd. Hayman v. Rugby School (1874), 
L. R. 3s Eq. 28; Wood v. Prestwich (1911), 104 L. T. 
ee Mentd. Rv LL. oO C, He p. Edwardes (1894), 


507. ——— Statutory power to remove.|— 
Though a corpn. may have by statute a power to 
remove one of its officers holding a freehold office, 
the Ct. of Q. B. will see that that power is exercised 
in a lawful manner, & will interfere if it should 
not be so. But if exercised in a lawful manner 
that ct. will refuse to interfere on the mere ground 
that the power has not been wisely or discreetly 
put in force in the particular case. 

In the case of removal from office of an officer 
of the corpn., upon an accusation of inability or 
neglect of duty, if there has been such evidence 
given as in an ordinary trial would justify the 
judge in leaving it to a jury to say, as a matter 
of fact, whether the accusation was made out, the 
ct. will not interfere with the decision arrived at 
by the corpn. 

A corporate body having the power to dismiss 
one of its officers, holding a freehold office, on 
complaint against him referred to a committee of 
its own body the task of examining into the 
complaint, & receiving evidence upon it, & re- 
porting thereon. The committee performed this 
duty. The report & evidence were duly furnished 
to the inculpated officer, who was then called on 
for his defence. He was afforded the opportunity 
of being heard, & counsel was heard for him, but 


the corporate body itself did not rehear the 


evidence. He was ordered to be dismissed from 


his office :—Held : this was not a case of delegation 


of lawful authority, but was a due exercise of 
that authority by the corporate body itself. 

The proceedings in this case were not to be 
assimilated to a criminal proceeding, but were to 
be treated in the nature of an official inquiry 
(LORD COLONSAY).—Osa@oop v. NELSON (1872), 
L. R. 5 H. L. 636; 41 L. J. Q. B. 329, H. L. 

508. Evidence heard by committee — Removal 
ordered on report from committee—Due exercise 
a authority.,—Osaoop v. NrEtson, No. 507, 
ante 

509. Whether cause of removal must be shown 
—Office determinable at will—Not necessary.]— 
ro ial v. STRATFORD-ON-AVON CORPN., No. 548, 
post. 

510. 
ante. 





—— ——.]—Perpis’s CasE, No. 168, 





On return to mandamus to restore.]|—See 
Nos. 547-550, 553, post. 

511. Whether officer entitled to be heard— 
Officer appointed for life—Quitting country with 
no intention to return—Not entitled.)—A., having 
the office of town clerk of a borough to hold & 
exercise for life by himself or his sufficient deputy, 
appointed a deputy in 1823. A bill of indictment 
having been found against A. for forgery he, in 
Apr. 1829, quitted the country. The deputy died 


507 i. —— Statutory power to re- 
move. }—A sire thangs | scheme, forming 
the constitution of an academy en- 
dowed with public funds, provided 
that no professor should be issed 
ee upon a resolution of a special 


minate his 


mee of the governors passed after 


Sue notice. Pltf. had been appointed 


co 


reference onl 
feasance of 

professor of the academy under a 
ntract made subject to the pro- 


the omission to 


visions of the scheme, & terminable 
jt three months’ notice. Pltf. was 
given a three months’ notice to ter- 


passed at an ordin 
governors :—Held: t. 
to a 
e contract, & not to & 
notice in accordance wi 
summon @ sp 
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on Apr. 23, 1830. At a meeting of the corpn. 

held on May 31, 1830, by adjournment from 

Apr. 27, one of the grand common days, it was 

resolved to remove A. from his office, on the 

ground that he had neglected to attend, by him- 
self or deputy, at that adjourned meeting, & at 
other meetings of the corpn.:—Held: (1) the 
want of a summons to A. was no objection to the 
removal, he not being within reach; (2) no 
previous notice to the members of the corpn. of the 
purposes of the meeting was necessary, Inasmuch 
as it was held by adjournment from one of the 
grand common days, when every member of the 
corpn. was supposed to be present; (3) A. was 
properly removed from his office, inasmuch as 
under the circumstances he must have been 

resumed to have left the country without any 
intention to return, & therefore on the death of 
his deputy there was no person capable of executing 
the office.—R. v. Harris (1831), 1 B. & Ad. 

936; 9 L. J. O. S. K. B. 165; 109 E. R. 1034. 
512. —— Office determinable at will — Not 

entitled.|—-A return to a mandamus to the governors 

of a grammar school to restore the prosecutor W. 

to the office of master of the school stated that by 

letters patent of Elizabeth they were constituted 

a body corporate, & empowered to appoint from 

time to time a master to the school, & to remove 

him according to their sound discretion, & appoint 
another more fit in his stead. It further stated 
that they had received complaints of the mis- 
conduct of W. as master, whereupon the governors, 
having given him notice thereof, & having called 
upon him to answer them, & W. having had 
reasonable time & opportunity in that behalf, 
but having failed so to do, & the governors having 
ascertained & being satisfied of the truth of the 
complaints, in the exercise of their best discretion, 
& deeming W. to be an unfit & improper person to 
fill the office, in pursuance of the lIctters patent, 
removed him. The plea traversed the acts of 
misconduct, & averred, that W. prior to his 
removal had not reasonable time or opportunity 
to answer the complaints. The jury found the 
issues thereon for the prosecutor. Upon motion 
for judgment non obstante veredicto :—Held: the 

office created by the letters patent was not a 

freehold but an office at pleasure only, & the 

master was therefore removable without any 
summons or hearing.—R. v. DARTINGTON SCHOOL 

(GOVERNORS) (1844), 6 Q. B. 682; 14 L. J. Q. B. 

67; 4L.T. 0.8. 175; 9 Jur. 21; 115 E. R. 257, 

Ex. Ch. 

Annotations :—Dbtd. Dean v. Bennett (1870), 6 Ch. App. 
489. Refd. R. v. St. Stephen’s, Coleman Street (1844), 
14L. J. Q. B. 34; RK. v. Smith (1844), 5 Q. B. 614; He 
Fremington School, Hz & Ward (1846), 10 J. P. 438; 
Doe d. Childe v. Willis (1850), 56 Exch. 894; 

(1850), 15 Q. B. 476; R. 

Teather (1850), 14 L, T. 0. S.355; R. v. Manchester, eto. 

Ry. (1854), 4 bh. & B : 

1 C. P. 722: Osgood v. Nelson (1869), 10 B. & S. 119; 

Hayman E 


v. Rugb é q- 
. , Dulwich (1875), 1 App. Cas. 68. 
AbeuAv GE Llandaff (1838), 20 Q. . D. 460. 
518. Officer duly elected & admitted— 
Entitled.}—R. v. SADDLEKS’ Co., No. 597, post. 
—— Effect of irregular removal—On right to 
ra No. 561, post. 
514. Notice of meeting to members removing 





meeting did not invalidate the notice.— 
WoOCDHOUSE v. ROYAL IRISH ACADEMY 
oF Musto, [1908) 2 I. R. 357.—IR. 


contract, which notice was m. Power of removal must be 
cnomriteg nad SoM, SE! oo UTS wal 
TOV OGILVIE ING CO. , an. 

dismissal in de- 7 R. 1.—CAN. 


heard by commitiee— 


. Hvidence a 
seoFed report of commitice 
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Sect. 4.—Termination of appointment: Sub-sect. 1, 
Tos B.; sub-sects.2 & 8. Sect. 5: Sub-secis. 
A.] 


ee tee oe 


officer — Adjourned meeting.] —R 
No. 511, ante. 
Sufficiency of notice.|—See No. 506, anie. 

515. Mode of removal — Office determinable at 
will—Seal necessary.|—-When a corporate officer 
is appointed durante bene placito, the corpn. must 
determine their will under seal. 

The name of a corpn. is the mayor, bailifis & 
burgesses, & the power of electing & removing 
the recorder is in the mayor & burgesses only : 

whether a mandamus to restore be well 
‘cted to the latter only. 

_ Power of restoring a corporate officer is implied 

in the power of election (WILD, J.).—HOLT v. 

i aiee (1676), 1 Freem. K. B. 428; 89 EH. fh. 





v. HARRIS, 





——.]— Happocxk’s CASE, 
121, ante. 
Appointment of new officer.]— 
Prpis’s CASE, No. 168, ante. 

518. ——_- ——- ——~.]—If a recorder be liable 
to removal at the pleasure of the cor pn. the choosing 
another person recorder is a declaration of the 
pleasure of the corpn.—R. v. CANTERBURY CORPN. 
ens 11 Mod. Rep. 403; 1 Stra. 674; 88 E. R. 


1115. 
Annotation :-—Consd. Robarts v. London Corpn. (1882), 


461L. T. 623. 


519. How enforced— Removal of fellows of . 


college—Mandamus addressed to master & fellows.] 
—R. v. St. JoHN’s COLLEGE (1693), Skin. 546; 
4 Mod. Rep. 233; Holt, K. B. 4837; Comb. 238; 
90 E. R. 245. 
ane :—Refd. R. v. Bland (1740), 7 Seri gl oo BOE 
Green v. Rutherforth (1750), iL AL Sen 
Smythies (1836), 2 My. & Cr. 1 
520. Forfeiture fer non-attendance —~ 
Whether quo warranto lies.}—Bruce’s (LORD) 
yr (1728), 2 Stra. 819; 93 E. R. 870. 
Aa arons —Refd. R. ». Ponsonby (1753), 1 rag ie 
Richardson (18) 1 Burr. 517; R. v. tem legis 
(ta). 1 Doug. K. 
See, also, No. 477, aie 
Member of select ‘body—Power of corporation to 
remove—For sufficient cause.|—-See No. 374, ante. 





tion of removal by quorum.]—R. v. Ipswicu 
Corpn., No. 809, post. 

522, After mandamus to restore — On informal 
removal—Removal not barred.|—R. v. TAYLOR, 


No. 545, post. 


B. Grounds for Removal. 


528. General rule.|—-Upon the removal of 
nine portmen for non-attendance at the cts. of a 
corpn., & an election of a new po ortman by the 
only remaining one :—Held: an incidental power 
of amoving for offences against the institutions of 
& corpn. was vested in the body; but an absence 
from the cts., without having received any 
special requisition to attend them, was not a 
sufficient cause for the amotion of officers whose 
presence was not always indispensable. 

There are three sorts of offences for which an 
officer or corporator may be discharged: (a) such 


aithout notice to officer—Void.—A 
sae resident of assocn., incor- 
pots 


an 
by 37 Vict. c. 96, was charged having 


improper conduct. A committee without notice, was ee 
habs appointed to investigate the CUTHBERT v. COMMERCIA VELLERS 
c es, & & oral of the committes §A&SSOON. OF CANADA SECOND 39 U. O. R. 
made a report fin th 578.—CAN. 


C) naa Gy 
proved, This report was adopted 
& meeting of the assocn., & a resolution 
removing the officer was passed without 


' of returning — Deputy dead.]—R. 


CoRPORATIONS. 


as have no immediate relation to his office, but 
are in themselves of so infamous a nature as to 
render the offender unfit to execute any public 
franchise; (b) such as are only against oath 
& the duty of his office as a corporator, & amount 
to breaches of the tacit condition annexed to his 
franchise or office; (c) such as are of a mixed 
nature, as being an offence not only against the 
duty of ‘his office, but also a matter indictable 
at common law. ‘It is now established that 
ry a@ corpn. has express power of amotion 
yet for the first sort of offences there must be 
previous indictment & conviction, but where the 
offence is merely against his duty as a Corrente 
he can only be tried for it by the co Unless 
the power is incident, franchises & o need might 
be forfeited for offences, & yet there ‘pould be no 


Mmanone ta rane tha law intn avooutinn Sunnonga 


cause, such oer would be good (Lorp MANs- 


FIELD, C.J.).—R. v. RICHARDSON (1758), 1 Burr. 
617; 2 Keng. 85; 97 BE. R. 426. 
Annotation fd. R. v. Lyme Regis (1779), 1 Doug. K. B. 


ron Non-residence in borough—Good cause.}— 
VAUGHAN wv. LEw158, No. 535, post. 

525. -] — The officer removed had 
been absent from the corpn. 22 years, & resided 
at the distance of 200 miles from the borough ; 
which being considered as a total desertion of the 
duty of his office :—Held: it was a good cause 
for removing him.—-R. v. NEWCASTLE CORPN. 
(1747), cited Say. 39; 96 E. R. 795. 

Annotation -—Consd. R. v. Doncaster Corpn. (1752), Say. 


526. Non-attendance at meetings — Attendance 
not formally required or essential—Insufficient 
cause.|—R. v. RICHARDSON, No. 523, ante. 

See No. 556, post. 

527. Insufficient answer of officer — Improperly 
charged with offence—Insufficient cause.|——HK. v. 
IpswicH CoRPN., No. 809, post. 

528. Vacation. of office — Office exercisable by 
officer or deputy—Leaving country without intention 
v. HARRIS, 








' No. 611, ante. 


notice to him of the meeting :—Held 
the removal by the assocn., without 
themselves tried the matter, & 


PART IV. SEOT. 4, 
0. Crimes committed previous 


529. Holder of two offices — Misconduct in one 


521. Presumption of lawful removal — Allega- , Office—Not ground for removal from other office.) 


—R. 2. DONCASTER Corpn., No. 373, ante. 


SuB-sEct. 2.—By ACCEPTANCE OF SECOND 
OFFICE INCOMPATIBLE WITH FIRsT. 


530. Whether operating as surrender.|— In- 
formation quo warranto against a steward of a 
corpn. for acting as a capital burgess refused.— 
R. v. TRELAWNEY (1765), B Burr. 1615; 97 E.R. 
1010. 


Annctgtions >—Consd. 2, Hughes (1826), 5B. & ©. B86, 
v. Patteson (idia) 4 9. 


Retd. R. B. & A Mentd. R. 

Wardroper (1766), 4 Burr. 1963. 

531. — Where the town-clerk’s accounts 
are allowed y the aldermen, or where a town- 
clerk acts ministeriall ly under the aldermen, who 
are judicial officers, the offices are incompatible ; 
& the appointment to the former office is equiva- 
lent to an amotion by the corpn. from the latter 


election—No grounds for removal.-—A 

corpn. has no power to remove a duly 

elected member of own body for 

& void.— crimes committed previous to his 

* election.— Re SPENCE (1864), 1 Old 
333.—CAN. 


i Fata eenced at meetings. }--—COoHEN 
SYNAGOGUE CORPN, 


N AVENUE 
(i930), 4 a N. B. R. 400.—OAN, 





SUB-SECT. 1 e —B. 
to 


Part IV.—OFFIcErs. 


office. If the person so appointed continue to 

exercise the office of alderman:—Held: an 

information in the nature of a quo warranto would 

be granted against him.—R. v. PATEMAN (1788), 

2 Term Rep. 777; 100 EB. R. 419. 

Annotations + Distd. 2. v. Jones (1831), 1 B. & Ad. 677. 
Expid. R. v. Chea JJ. (1840), 4 Jur. 484. Refd. R. v. 
Patteson (1832), 4 B. & Ad. 9. 


532. -|— The ground upon which it has 
been held, that the acceptance of a second office, 
incompatible with one already held, vacates the 
first, is an implied surrender on the part of the 
appointee, & an acceptance, by the person or body 
appointing, of such surrender. An officer, there- 
fore, cannot avoid his office, by accepting another 
incompatible with it, unless his office be such as 
he could determine by his own acts simply 3 or, 
if the concurrence of another is required, unless 
that authority which had the power to accept the 
surrender or amove from the old office, concur in 
the new appointment.—R. v. PaTTEson (1832), 
4B. & Ad. 9: 1 Nev. & M. K. B. 612; 1 Nev. & 
M. M. C. 488; 2L. J. K. B. 33; 110 BE. R. 358. 
Annotations :—Consd. Ark ht v. Cantrell (1837), 7 

Ad. & El. 565; R. v. Ches JJ. (1840), 4 J. P. 122 

Worth v. Newton (1854), 24 L. T. O a 157. 


Davis v. Pembrokeshire JJ. (1881), 7 Q. B. D. 513 
R. v. Douglas (1897), 46 W. R. 377. 


533. Though second office inferior to 
first.;—-Where two offices are incompatible, the 
acceptance of the second, though an inferior 
office, will vacate the former.—MILWARD v. 
THATCHER (1787), 2 Term Rep. 81; 100 E. R. 


R. v. Jones (1831), 1 B. & Ad. 677. 
Consd. R. v. Patteson (1832), 4 B. & Ad. 9. 








Annotations :—Distd. 


Mentd. R. v. 
Bristol Corpn. (1822), 1 Dow. & Ry. K. B. 389; R. wv. 
Poole (1837), 1 Jur. 942. 
534. ——— Though election to second office 


void.} — A corporator accepting a new office 
incompatible with the old one, thereby abso- 
lutely vacates & surrenders the latter. 

If the corporator is ousted of his new appoint- 
ment by warranto he is not remitted to his 
original character, nor can a vote given at a 
corporate meeting whilst he filled the higher 
office de facto, be referred to his original office of 
an inferior degree.—R. v. HuGHES (1826), 5 
B. & OC. 886; 8 Dow. & Ry. K. B. 708; 4 Dow. & 
Ry. M. ©. 169; 5L. J. 0.8. M. C. 20; 108 E.R. 
ane 3; subsequent proceedings (1828), 7 B. & C. 


Annotations :-—Folld. R. v. Hubball (1826), 6 B. & C. 139. 
Consd. R. v. Patteson (1832), 4 B. & Ad. 9. 


Sus-sEcr. 3.—OTHER CASES. 


535. Mere non-residence insufficient — Without 
removal.j—Not dwelling within a borough, is a 
ood cause to remove a man, but it does not 
etermine his office.—VAUGHAN v. Lewis (1692), 
Carth. 227; 90 E. R. 736. 


nad. R. v. Heaven (1788), 2 Term Rep. 


Annotations :—Consi. R. 
772. Refd. v. Ponsonby Ores) 1 Keny. 1. Mentd. 


R. 

R. v. Nance (1740), 7 Mod. Rep. 3 

586. Resignation—By parol.]— (1) An officer 
constituted by election may resign by parol. 
(2) To a mandamus to restore an officer a return 
enerally ‘‘ that he had resigned ’’ shall be in- 
ended to mean that he had made a complete 
resignation. (3) A mandamus directed to a 
corpn. by a wrong name is bad, (4) but if the 
members make a return thereto, & it is false, an 
action will lie against them.—R. v. RrIpron 
Corpn. (1700), 1 Ld. Raym. 568; 2 Salk. 483; 91 


Annotations :—As to (1) Refd. R. v. Payne (1818), 2 Chit. 
367; BR. v. Hughes (1826), 5 B. & C. 886; R. v, Patteson 
(1832), 4 B. & a ¥, ds to (4) Retd. Ferguson v. Kinnoull 
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1842), 4 State Tr, N. 8. 786; Mill v. Hawk 
Lk. 9, Exch. 309. v. Hawker (1874), 





5387. Not to select body.] — A resignation 
is . corporate interest cannot be made to a select 
ody.—. 


. ¥. POWELL (1755), cited 2 Burr. 742; 
Say. 239; 97 HE. Rt. 543. 

5388. Removal of sergeant of mace—Mandamus 
to compel delivery up of mace refused.]—A sergeant 
of mace being discharged from his office, refused 
to deliver up the Mace to his successor :—-Held: 
no mandamus would lie to compel him to do so.— 
R. v. Topp (1838), 2 Jur. 565. 

Effect of new charter.|—Scee No. 318, ante. 


Sect. 5.—RESTORATION TO OFFICE. 
SUB-SECT. 1.—POWER TO RESTORE. 


539. Power of corporation to restore—Incident 
to power of election.]|—-Ho.t v. Mepuicorrt, No. 615, 


ante. 

540. How enforced—Not by attachment.|— M. 
had a mandamus to restore him to the place of 
one of the approved men of G. & upon the 
return appeared just cause of restitution, & upon 
that the parties submitted by rule of this ct. to 
O. & W., who made an award that M. should be 
restored, & the approved men refused to restore 
him. Upon this a motion was made for an attach- 
ment against the approved men. 

An attachment doth not lie against a corpn. : 
but if it be granted nisi, & the corpn. will not 
restore him, the ct. will grant a restitution (per 
ia ali (1666), T. Raym. 152; 83 E. R. 


See, generally, No. 164, ante; Nos. 1490-1493, 
1495-1497, post. 

541. When court will interfere.|— Oscoop vt. 
NELSON, No. 507, ante. 





Sunb-secr. 2.—By MANDAMUS. 
A. In General. 


See, generally, CROWN PRACTICE. 

542. Who may apply— Not several jointly.|— 
Several councillors cannot join in a mandamus to 
restore.—ANDOVER CASE (1700), 2 Salk. 433 
91 EK. R. 3877; subsequent proceedings, sub nom. 
eae ANDOVER (VILLAGE) (1702), 1 Ld. Raym. 
710. 

543. ——.]— Several councillors ought 
not to join in a writ to be restored.— ANON. (1707), 
2 Salk. 436; 91 E. R. 379. 

544. Form of mandamus— Description of cor- 

poration.|—HoLtT v. MEDLICOTT, No. 515, ante. 
. -]— On a mandamus to restore 
A. to his place of alderman of the city of G., the 
return made by the mayor & bailiffs, was that T. 
was removed by thirty of the common council- 
men in the council-chamber assembled, for that 
he was a common drunkard. aad 

This return was adjudged ill, because it did not 
appear, that the thirty common council-men were 
then & there assembled as a common council, for 
they might be there to feast, or to other purposes. 
Though the removal was by the mayor & thirty 
of the common council-men, yet the writ ought 
not to be directed to them, but to the corpn. by 
its proper name, as it was in this case to the 
mayor & bailifis (per CUR.). 

ut the return being ill for the reason before 
mentioned, a writ of restitution was granted, & 
on the question whether the corpn might proceed 
against A. de novo for his drunkenness :—Held: 
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Sect. 5.— Restoration to office: Sub-sect. 2, A., B. 
& 


01 BE. R. 795. 
546. Return to mandamus — How officer elected 


& removed sufficient.|—-On mandamus to restore | 


H. to the place of Steward of the corpn. of T., it 
was excepted against the return that the corpn. 
of T. were a corpn. according to a charter granted 
long ago, & it was not shown what manner of 
corpn. they were, or what authority they had. 

ey are admitted to be a corpn. by the bringing 
of the writ, which the ct. agreed; & it is enough 
for them to set forth how H. was chosen & re- 
moved; & upon a return, an action upon the 
case lies against them by the name in the writ 
(TWISDEN, J.).—R. v. HALSE (1661), 1 Keb. 20; 
83 E. R. 786. 

547, ——— Officer removable at will— Cause of 
removal need not be shown.]—A return to a man- 
damus for restoration to the office of steward of a 
corpn. that the corpn. by reason of their charter 
appoint & remove a steward at their will & 
pleasure :—Held: good. 

The case differs from an appointment for a 
certain number of years, in which case the steward 
could not be ousted within the period. 

Will & pleasure should be construed as a 
reasonable will & pleasure qualified by common 
law.—BLAGRAVE’s CASE (1658), 2 Sid. 72; 82 
E. R. 1264. 

Annotations :—Consd. Hurst’s Case (1662), 1 Keb. 387. 

Refd. Pepis’s Case (1679), 1 Vent. 342; R. v. Cambridge 


Corpn. (1679), 2 Show. 69; R. ». Coventry Corpn. (1698), 
1 Ld. a ae, 391, entd. Robarts v. London Corpn. 
(1882), 46 L. T. 623. 


548. -|—Upon a mandamus to 
restore a steward to office, a corpn. returned that 
by their letters patent they were empowered to 
elect a steward to hold office during pleasure :— 
Held: a good return & it was not necessary to set, 
forth any cause of removal.—DIGHTON v. STRAT- 
FORD-ON-AVON CORPN. (1670), 1 Sid. 4613; 2 
Keb. 641; 82 E. R. 1217; sub nom. DIGHTON’s 
CasE, 1 Vent. 77, 82; sub nom. R. v. DEIGHTON, 





een Se 


2 Keb. 656; sub nom. R. v. STRATFORD-UPON- 
AVON CorPpN., 1 Lev. 291; sub nom. ANON., 
a Raym. 188. 

nN 


ton :—Refd. R. v. Darlington School Governors (1844), 
6 Q. B. 682. : } 


549. -|—To a mandamus to 
restore, a return that the party was removable 
ad libitum, without stating any other cause, is 

ood, if warranted by custom or charter.—R. v. 
a Corrn. (1679), 2 Show. 69; 89 E. R. 
Annotations :—Consd. Robarts v. 








London Corpn. (1882), 





46 L. T. 623. Refd. R. v. Coventry Corpn. (1698), 1 
Ld. Raym. 391. pees 
550. ——— ——.}]—On a mandamus to 


restore an officer who is in at pleasure only, it is 
@ good return to say it was their pleasure to remove 
him, & in such case a summons is not nece 

R. v. THAME (CHURCHWARDENS) (1718), 1 
115; 93 E. R. 419. 

Annotation :-—Refd. R. v. Dymock, [1915] 1 K. B. 147. 


PART IV. SECT. 5, SUB-SECT. 2.—A. 


tra. 


2 Hud. 


~ 


—R. v. GUILD OF MERCHANTS (1829), 
&B. 481; 21r. L. Rec., ist Ser. 


CORPORATIONS. 


551. ——- ——— Insufficient cause of remova) 
alleged—Peremptory mandamus lies.]—Where an 


they might.—R. v. Tayron (1694), 3 Salk, 231; : Oficer at will is removed, & the corpn. does not 


rely upon their power, but return a misdemeanor, 
& that is insufficient, peremptory mandamus shall 
issue.—R. v. OXFORD CoRPN. (1696), 2 Salk. 428; 
91 KE. R. 372. 

552. ——__ That officer resigned — Complete 
resignation presumed.]—R. v. RIPPON CORPN., No. 
536, ante. 

553. Cause of removal must be shown.]— 
The particular cause of being removed from an 
office in a corpn. must be shown in the return to 
a& mandamus for restoring to the office.—R. v. 
DONCASTER CorPN. (1752), Say. 37; 06 KE. R. 795. 


Annotation -—Mentd. R. v. London Corpn. (1785), 4 Doug. 
K. B. 360. 


554. ——— That corporation duly assembled to 
remove.|—A return to a mandamus to restore to 
the office of common council-men stated gencrally 
that the body was duly assembled to remove, etc. : 
—Held: the return was sufficient.—R. v. DOoN- 
CASTER CORPN. (1759), 2 Keny. 391; 2 Burr. 
738; 96 BE. R. 1220. 

Annotation :-—Mentd. R. v. Langhorne (1836), 6 Nev. & 

M. K. B. 203. 





See, also, No. 563, post. 
Restoration of members.|—See Part ITI., Sect. 6, 
ante. 


B. Grounds for granting. 


See, generally, CROWN PRACTICE. 

555. Wrongful removal — Appointment to 
second office incompatible with first—Mandamus 
lies.} — Boston’s (TOWN CLERK) CASE (prior to 
1624), cited in Noy, 78; Poph. 176; 74 H. Rt. 1045. 
Annotation :—Apprvd. Awdley’s Case (1625), Noy, 78. 

556. Sword bearer—- For absence or non- 
attendance — Mandamus lies.] — A mandamus lies 
to restore a person to the office of sword bearer, 
removed for absence & non-attendance. 

A person outlawed cannot be restored to an 
office by mandamus, without showing the out- 
lawry reversed.—R. v. BRIsTOL CorpPN. (1690), 1 
Show. 288; 89 E. R. 579; sub nom. R. v. Rown, 
Carth. 199; sub nom. RokE’s CasE, Comb. 145. 

557. ——— Officer not heard—Peremptory man- 
damus lies.]|—R. v. SADDLEKS’ Cn., No. 597, post. 

See, also, No. 507, ante. 

558. Wrongful exclusion of grantee of reversion 
—On death of original officer—-Mandamus lies.]— 
A. had the grant of townclerkship in reversion, & 
B. in possession dics, & J. was admitted to that 
office, & A. had a restitution: & it was said that 
the K. B. had jurisdiction of all such causes.— 
AWDLEY’sS CASE (1625), Noy, 78; 74 BH. R. 1045; 
sub nom. AWDTEY v. JOY, Poph. 176. 

Annotation :-—Refd. R. v. Patteson (1832), 2 L. J. KE. B. 83. 

559. Removal informal—Though office termin- 
able at will—Mandamus lies.|—On a motion for a 
mandamus to be directed to the Conservators of 
B. L. to restore a receiver, it was stated that they 
were incorporated by statute 15 Car.-2, & were 
required to appoint a collector & receiver. It was 
further said that they were only officers at will ; 





removal :—Held : 
should issue; (2) 


(1) the mandamus 
the professor was 





retioabte et tin "Sgiion to tee, 486 Se ki Ban” MAN 88D) 

sadhana 1%, held < Freed _ ss PART IV. SECT. 5, SUB-SECT. 2.—B. a Mandamus lies.}—O’Grapy 

ower of removing an officer at pleasure 557 i. Wrongful removal—Officer not v. MERoERS’ HosriTaL (GOVERNORS) 
t choad“ Mantas, Hes oan applica- (1887), 19 L. R. Ir. 350.—IR, 


t ia sufficient in their return a wri 
of mandamus to restore him td the 
office, to state, that a meeting of the 
corpn. was duly held on etec., & that 
the officer was then removed by the 
corpn., without stating that the person he 
removed or the members of the corpn. 
were summoned to attend the meeting. 


compel the 


of the co 
had 


tion was made for & mandam 
Governors of King’s 
College aces tp to vorcre Ac bieerreed 
offices m whic 
been dismissed without having 
been given notice of the proceedings 
which terminated in the sentence of 84.—N 


s. Breach of contract to employ.}— 
The proper remedy against a municipal 
corpn. for breach of contract to 
employ during good behaviour is by 
mandamus & not by action.—MILLAR 
v. WANGANNI BOROUGH, 1 J. R. N.S. 


Part 1V.—OFrricers. 


but the foundation upon which the motion was 
made, was that the receiver was not turned out 
by the body :—Held: the motion would be 

ented oe (1729), 1 Barn. K. B. 195; 94 

See, also, Nos. 561, 562, post. 

560. Sufficient cause for removal—Outlawry— 
Reversal must be proved.|—R. v. BRIstoL CORPN., 
No. 556, ante. 

561. Though removal {irregular — Officer 
not heard—Mandamus refused.|—The ct. will not 
grant a mandamus to restore a person, where it 
is confessed he was rightly removed, though he 
had no notice at the time, to appear & defend 
himself.—R. v. AXBRIDGE CORPN. (1777), 2 Cowp. 
56283; 98 E. R. 1220. 

Annotations :—Folld. R. v. London Corpn. (1787), 2 Term 

Rep. 177; RK. v. Griffiths (1822), 5 B. & Ald. 731. Refd. 

R. v. Bristol Corpn. (1822), 1 Dow. & Ry. K. B. 389 


562. Mandamus ee — Man- 
damus refused to restore to the office of clerk of 
the Bridge House Estates in London, though the 
party was irregularly suspended, it appearing on his 
own showing that there was good ground for the 
suspension, if the proceedings had been regular.— 
R. v. LONDON CoRPN. (1787), 2 Term Rep. 177; 
100 BH. RR. 96. 

Annotations :—Consd. R. v. Griffiths (1822), 5 B. & Ald. 

731; R. v. Saddlers’ Co. (1863), 10 H. L. Cas. 404. 

See, also, No. 559, ante. 

563. Return to mandamus defective— 
Peremptory mandamus refused.]|—Where a return 
to a mandamus to restore a party to a corporate 
office is defective in form, but, on the whole, it 
appears that there is good ground for a motion, 
the ct. will not award a peremptory mandamus ; 
the only effect of which would be to compel the 
corpn. to remove in a more formal manner.—N. 
if Stes (1822), 5 B. & Ald. 731; 106 BE. R. 
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‘Annotations -—Consd. R. v. Saddlers’ Co. (1863), 10 H. L. Cas. 
404, Reftd. It. v. Smith (1844), 5 Q. B. 614. 


564. Validity of appointment doubtful — Re- 
fused.] — R. v. Cony (1648), Sty. 86; 82 E. R. 
551. 

565. Appointment void ab initio— Mandamus 
refused. |—R. v. TANCRED’S CHARITY, No. 415, ante. 

566. Not suspension from perception of profits— 
Applicant still an officer.|—H. v. WHITSTABLE FREE 
FIsHEers, Etc., No. 372, andle. 

567. Restoration in obedience to mandamus — 
Subsequent suspension—Peremptory mandamus 
refused.|—After judgment ou a writ of mandamus 
to restore the prosecutor to the office of Assistant 
of The Saddlers’ Co., he served several members 
of the Co. with a paper writing, purporting to be 
@® peremptory mandamus; & at a meeting of the 
Ct. of Assistants, at which he was present, the 
paper writing was read as a copy of the peremptory 
mandamus, «& defts. restored him & paid him fees 
for attending the Ct., & the costs & damages 
recovered by the judgment. The paper writing 
was a fictitious document. The prosecutor was 
afterwards suspended for offensive conduct at 
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meetings of the Ct. He then issued a peremptory 
writ :—Held: this writ was unnecessary, & it was 
quashed.—R. v. SADDLERS’ Co. (1868), 4 B. & S. 
570; 33 L. J. Q. B. 68; 122 BE. R. 573. 


C. In respect of what Offices. 

See, generally, CROWN PRACTICE. 

568. Treasurer of New River Corporation — 
ee granted in the case of one 
who had been chosen treasurer to the N. River 
Corpn. Semble: all the judges doubted whether 
restitution would ever be granted.—R. & MIDDLE- 
TON v. NEW-RIVER WATER CORPN. (1663), 1 Keb. 
629; 83 E. R. 1152. 

569. Serjeant at mace—Appointment for life— 
Granted.]|—Saunders prayed a mandamus to the 
Mayor of B. to restore a serjeant at mace, which 
is there an office for life, & no voluntary employ- 
ment :—Held: mandamus would be granted.— 
R. v. BARNARD (1668), 2 Keb. 402; 84 EB. R. 252. 

570. Granted.}— A mandamus directed 
to the mayor of the city of C. to restore D. to the 
office of one of the four serjeants at mace of the 
city was granted.—R. v. CHESTER CORPN., 
Dvyason’s CASE (1694), Comb. 287; 90 E. R. 482. 

571. Assistant of Bermuda Company—Granted.] 
—QO. prayed a mandamus to restore him to be a 
member & assistant to the Co. of Traders to the 
Bermudas :—Held : it would be granted.—TRoTr’s 
CAsE (1670), 2 Keb. 693; 84 E. R. 436. 

an of Saddlers Company.|—Sce No. 567, 
ante. 

572. Fellow of college—Granted.J—Where T. 
showed cause against a mandamus to restore to 
a fellowship in New College, Oxford, because he 
had appealed to the Bishop of W., the local 
visitor, & thereof produced the bishop’s certificate : 
—Held: a mandamus would be granted.—APLE- 
FORD’s CasE (1671), 2 Keb. 799; 1 Mod. Rep. 82 ; 
84 EK. R. 505; sub nom. R. v. NEw COLLEGE, 


Annotations :-—Consd. R. v. Chester (1850), 15 Q. B 513. 
Refd. R v. All Souls College, Oxford (1681), T. Jo. 174; 
R. v. Alsop (1681), 2 Show. 170; Parkinson’s Case (1688), 
Comb. 143; Philips v. Bury (1692), 4 Mod. Rep. 106; 
Snapo vw. Lincoln (1728), 1 Barn. K. B. 122; R. v. Chester 
(1748), 1 Wm. Bl. 22. 

573. Approver of guns —Refused.]|—A man- 
damus does not lie to the Gun-Makers’ Co. to 
restore a member to the office of approver of 
guns.— VAUGHAN v. GUNMAKERS’ Co. (1703), 
6 Mod. Rep. 82; 87 H. R. 839. 

574. Clerk of trading fraternity —- Whether 
granted.|—Semble: a mandamus does not lie 
to restore a man to the clerkship of a trading 
fraternity.—-WHITE’s CasE (1703), Ld. Raym. 
1004; 6 Mod. Rep. 18; 3 Salk. 232; 92 E. R. 168. 

Chorister.}—Sce CHARITIES, Vol. VIII., p. 368, 
No. 1741. 

Sword bearer.|— See No. 556, ante. 

Receiver to Bedford Level Conservators.]—See 
No. 559, ante. 

Clerk of Bridge House Estates, London.]— See 


No. 562, ante. 





PART IV. SECT. 5, SUB-SECT. 2.—C. 
t. Professor of College—Granted.}—Re WiLson (1885), 6 R. & G. 180.—CAN,. 
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CoRPORATIONS. 


Part V.—Election to Corporate Office. 


See Notr on p. 270, ante. 


Sect. 1.—IN GENERAL, 
Election of mayor, aldermen, councillors.]—Sec 
LocaL GOVERNMENT. 
Election of urban, district, parish councillors.]— 
See LOCAL GOVERNMENT. 
Election of guardians of the poor.]—See Poor 


AW. 
_ 575. Member must serve.]—Payment of a fine, 
imposed by the bye-laws of a corpn., for refusing 
to accept a corporate office, does not exempt the 
party elected from serving the office, & he may be 
compelled so to do by mandamus. 

It is an offence at Common Law for a member of 
a corpn. to refuse to take upon him a corporate 
office to which he has been appointed (per Cur.),— 
R. v. BOWER (1823), 1 B. & C. 585; 2 Dow. & Ry. 
K. B. 842; 107 FE. R. 215. 

Incompatible offices.]——See Part IV., Sect. 4, 
sub-sect, 2. 


Sect. 2.—POWER AND DUTY TO ELECT. 
576. Election must not be colourable—Man- 
damus for fresh election.] Mandamus will be 
granted after a colourable & void election.—R. v. 
one Corpn. (1767), 4 Burr. 2008; 98 


Annotations :-—Distd. R. v. Godwin (1780), 1 Doug. K. B. 
397. -_ KR. v, Bridgewater Corpn. (1784), 3 Doug. 
xP 379. Refd. R. v. Hertford College (1878), 3 Q. B. D. 


577. Power of election—Limited to vacancies 
arising in way specified in charter.]—PaGE v. R., 
No. 789, post. 

578. Duty to elect—To vacancies in definite 
body—-Enforceable by mandamus,]— Where by 
chartcr or prescription the corporate body ought 
to consist of a definite number & they neglect to 
fill up the vacancies as they happen, the ct. will 
grant a man us.—NOTTINGHAM Town CASE 
(1749), Bull. N. P. 201; subsequent proceedings, 
sub nom. R. v. NOTTINGHAM (1750), 1 Wm. BI. 59. 
Annotation :—Refd. R. v. Fowey Corpn. (1824), 2 B. & CO. 584. 

579. ——— To indefinite body—-Not enforceable 
by mandamus.|—Mandamus will not lie to compel 
a corpn. to elect members of an indefinite body ; 
therefore, where a charter authorised the mayor & 
recorder, or their respective deputies, & the rest 
of the aldermen of a borough for the time being, 
or the greater part of them, from time to time, & 
at all times thereafter, as often & when to them 
should seem fit & necessary, to nominate, choose, 
& prefer so many, & such persons to be free bur- 
teeted of the borough, as they pleased, & to those 
ree burgesses, so to be chosen, to administer an 
oath for their fidelity to the borough, the ct. 
refused to grant a mandamus to compel the mayor 
& aldermen to proceed to the election of 
burgesses, or to hold a meeting for the purpose of 
considering the propriety of proceeding to such 
an election, in order to fill up vacancies in the 
aldermanic body, & the then existing body of free 
burgesses _respectively.—R. v. FowEy OoRpPN. 
(1824), 2B. & OC. 584; 4 Dow. & Ry. K. B. 182; 
2L. J. 0.8. K. B. 86; 107 E. R. 601. 


PART V. SECT. 2. 


a. Election must not be colourable. 
-Where an Act of Parliament diroote 


Bribery.J|—See CRIMINAL Law & PROCHDURE ; 
ELECTIONS. 

Right of corporation to enforce membership— 
On persons exercising particular trade.)— Sce 
No. 104, ante. 


Sect. 3.—WHO MAY ELECT, 

580. Mere right to admission to corporation— 
Gives no right to vote in election.]|—-The licentiates 
can have no pretence, under the circumstances in 
which they now stand, to object to the election 
of the censors, for want of the admission of their 
votes. For, whatever right they may claim, or 
whatever right they may really have, to their 
admission into the fellowee of the college or 
corpn.; yet, as they never have been admitted 
into it, no mere right of admission (be it ever so 
clear & indisputable) can give them a right to vote 
in corporate elections, before they shall have been 
admitted into the corpn. (WILLIS, J.).—R. v. 
ASKEW (1768), 4 Burr. 2186; 98 HE. R. 139. 
Annotations :—Retd. R. v. College of Physicians (1797), 7 


Torm Rep. 282. Mentd. Rutter v. Chapman (1841), 8 
M. & W. 1. 


F241, Disqualification of class by custom- 
Disqualification of another class by charter-——Both 
operative.|—R,. v. ABELL, No. 251, ante. 

582. Prescriptive corporation subsequently in- 
corporated by charter—Right vested in body at 
large—-Cannot be sustained in select body-—-Though 
continually exercised since incorporation.]—-Where 
a power of creating freemen is shown to have been 
once vested in the body at large of a prescriptive 
corpn., the exercise of it cannot be sustained in a 
select part of the same corpn. continued by charters 
under other names of incorporation ; there being 
no express grant of such a power to the select body 
by any such charters, nor even any bye-law to that 
effect, even supposing such a power could be trans- 
ferred by a bye-law from the whole to a part of the 
same corpn.; although the same power which was 
immemorially exercised by the whole body down 
to the period of the granting & acceptance of the 
charters of James I. & Charles IT. had been since 
those charters, etc., continually exercised by the 
select body in question, & although such charters 
contained a confirmation of all former privileges, 
etc., under whatever names of incorporation 
theretofore enjoyed.—R. v. HoLtanp (1801), 2 
Kast, 70; 102 E. R. 295. 

Annotation :—Retd. R. v Westwood (1830), 7 Bing. 1. 

Validity of bye-laws as to qualification of electors.] 
—See Part VJ., Sect. 3, sub-sect. 3, A. (a), post. 

Right to vote at meetings.|—See Part VII., 
Sect. 4, sub-sect. 1, poet. 

583. How tested—Not by mandamus directed 
against person elected.|—On an information in 
the nature of a quo warranto for pelt arts the office 
of Mayor of M. the plea was that deft. was duly 
elected according to the governing charter of the 
borough. Replication that there were two candi- 
dates; that 50 good votes, tendered for the losin 
candidate, were improperly rejected; & tha 
88 persons, who had been unduly elected, & ad- 
mitted as burgesses, were received as voters for 
deft., & that a majority of the legal votes tendered. 


@ corpn. to elect three persons to be they should select as electors, the 
members of a select body, who are to. election of the persons so chosen is 
elect to an office, & a compact is entered 
into by certain corporators as to whom 


void.—GRATTAN 0, LENDRICK (1829), 2 
Hud. & B. 409.—IR. 


Part V.—ELECTION TO CORPORATE OFFICE. 


were in favour of -the other candidate. On 
demurrer :—Held: the replication was bad, for 
it was only an ar entative & not a direct denial 
of the validity of deft.’s election, & also it attempted 
to put in issue the title of the electors, corporators 
de facto, which could not be done in an information 
against the elected.—R. v. Huanus (1825), 4 
B. & C. 368; 6 Dow. & Ry. K. B. 443; 3 Dow. & 
Ry. M. ©. 250; 107 E. R. 1096. 


Annotations :— . R. v. Chetwynd (1828), 1 Man. Ry. 
K. B. 534. . R. v. Tugwell (1868), 9 B. & 8. 367. 


584. General Medical Council—Construction of 
charter.]|——21 & 22 Vic. c. 90, s. 3, enacted that a 
Council, to be styled, ‘‘ The General Council of 
Medical Education & Registration of the United 
Kingdom,” should be established. By sect. 4 
this Council was to ‘‘ consist of one person chosen 
from time to time by each of ”’ several ‘‘ bodies,”’ 
including the University of London :—Held : under 
the existing charter of that University, the right 
to elect its member of the General Medical Council 
is vested in its Senate, consisting of the Chancellor, 
Vice-Chancellor & Fellows for the time being ; not 
in the whole body incorporated as the University 
by the charter, namely, the Chancellor, Vice- 
Chancellor, Fellows & Graduates.—R. v. STORRAR 
(1859), 2 E. & HE. 183; 28 L. J. Q. B. 326; 33 
L. T. O. 8S. 256; 5 Jur. N.S. 1304; 7 W. R. 612; 
121 E. R. 51. 

Members & fellows of colleges.|—Sce CHARITIES, 
Vol. VITI., p. 366, Nos. 1705-1710. 


Sect. 4.—THE ELECTION, 
SuB-SECT. 1.—CANDIDATES, 


585. Usage for nomination of candidates — 
Good.|—The charter provided that the capital 
‘burgesses should be chosen out of the capital 
burgesses. A usage there was, & only for fifty 
years, that the common burgesses should nominate 
four of the capital burgesses, & such usage was held 
good.— BARBER v. POPER (1720), cited in 1 Barn. 
K. B. 415; 94 1. R. 279. 

586. Usage enlarging selection under charter— 
Bad.|—R. v. Satway, No. 260, ante. 

587. Not supported by general words in 
ar of restoration.]—R. v. Satway, No. 260, 
ante. 

Bye-law enlarging or restricting selection.|—See 
Part VI., Sect. 3, sub-sect. 3, A., post. 

Qualification of candidates— Officers & members 
of colleges.|}—See CHARITIES, Vol. VIII., p. 366, 
Nos. 1711 e¢ seq. 





SuB-sECT. 2.— VOTING FOR DISQUALIFIED PERSONS. 
588. Votes of electors with knowledge of dis- 
qualification—Of no effect-—-Minority candidate 
elected.]|—(1) One who has not taken the sacra- 
ment according to the rites of the Church of 
England within a year before his election in fact 
to a corporate office, is disqualified by 183 Car. 2, 
stat. 2, c. 1, s. 12, from being elected, & if such 
disqualification be notified to the electors at the 
time of election, votes afterwards given to such 
erson are then thrown away, & any candidate 
aving the most legal votes, though in fact inferior 
in number to the first, is duly elected & entitled 
to be sworn in. 

(2) Until he be sworn in the office is not legally 
filed up & enjoyed by him within 50 Geo. 3, c. 4, 
& therefore if the disqualified person who had the 
greatest number of votes be sworn into the office, 
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& afterwards qualify himself by taking the sacra- 
ment, etc. within the time allowed by 50 Geo. 3, 
c. 4, -he is thereby recapacitated & freed from all 
disability, & his title to the office thereby protected, 
such office not having been then already vacated 
by judgment, or legally filled up & enjoyed by 
another person.—R. v. Parry, R. v. PHILLIPS 
(1811), 14 East, 549; 104 E. R. 712. 
Annotations :—As to (1) Expld. Gosling v. Yeloy (1847), 7 
Q. B. 406. Consd. rinkwater v. Deakin (1874), L. R. 
C. P. 626. Refd. G 


9 osling v. Veley (1853), 4 H. L. Cas. 
679: Galway County Election Petn., nch v. Nolan 
nsd. Drinkwater v. 


sia 27 L. T. 69. As to (2) Co 
eakin (1874), L. R. 9 C. P. 626. 

589. -|—At a meeting ony 
held for the election of an alderman for the boroug 
of S. H. & S. were candidates. Two votes were 
given for each, when they were interrogated 
whether they had qualified by taking the sacrament 
within a year before the election, as required by 
13 Car. 2, stat. 2, cap. 1, s. 12. H. admitted he 
had not but S. answered that he had. Public 
notice was then given of H.’s disqualification, but 
the poll proceeded, &, after the notice, 20 votes 
were given for H. & 16 for S. The mayor swore 
in H., & two of the aldermen, as they might do 
by the constitution of the borough, swore in S. 
H. took the sacrament within the time limited b 
47 Geo. 8, Sess. 2, c. 35, s. 6 :—Held: (1) thoug. 
notice of the disqualification of H. was not given 
till after the commencement of the election all 
the votes for him after that notice were thrown 
away; (2) S. having the greatest number of legal 
votes was duly elected; (3) S. having been sworn 
in the office was legally filled up by him so as to 
exclude the operation of 47 Geo. 3, Sess. 2, c. 35, 
in favour of H., that Act not curing the want of 
qualification in cases of offices legally filled up at 
the time of its passing—Hawk1ns v. R. (1813), 
2 Dow. 124; 3 E. R. 810, H. L.; affg. S. C. sub 
nom. R. v. HAWKINS (1808), 10 East, 211. 
Annotations :—As to_(1) Expld. Gos v. valcy (1847), 

7 vs B. 406. Conad. Gosling »v. Mert 1853), 4 H. L. Cas. 

679; R. v. Tewkesbury Corpn. (1868), L. R. 3 Q. B. 629; 

Galway County Election Petn., Trench v. Nolan i5t 2) 

27 LT. 69, Expld, & Distd, Drinkwater v. Deakin 

(1874), L. R. 9 C. P. 626. Refd. R. v. lorased eho) 
1 Fo Tk (1903), 89 L. T. 531. 











W. R. 6643; 
As to (2) & (3) Expld. . % ng (1819), 3 
BR. & Ald. 386. Consd. Gosling v. Veley (1850), 12 Q. B. 
328. Refd. R. v. Parry, R. v. Phillips (1811), 14 East, 549. 


590. Votes of electors without knowledge of 
disqualification—Not thrown away—Minority candi- 
date not elected.])—Upon the nomination of two 
aldermen of a borough, in order that one of them 
might be afterwards elected mayor pursuant to 
charter :—Held: votes which were given before 
notice of the inelegibility of one of the candidates, 
on account of his not having received the sacra- 
ment within one year were not thrown away so as 
to authorise the returning officer to return another 
candidate, who was in a minority.—R. v. BRIDGE 
(1813), 1M. & 8.76; 105 B. R. 29. 

591. Electors voting for disqualified candi- 
dates—Without notice of disqualification—May 
vote again.]— Hawkins v. R., No. 589, ante. 

May act as relator.]—-See No. 422, ante. 


Sup-sect. 3.—TIME oF ELECTION. 

592. Clause fixing—Construed as directory.)— 
By an Act of 8 Gen 4, it was enacted, “‘ that lhe 
mayor, sheriffs, citizens, & commonalty of the city 
of N. at an assembly to be held within three 
calendar months before May 4 in each succeeding 
year should elect twenty persons to be 
of the poor of the city; & that on the Monday in 
Easter week in every succeeding year, there should 

Y2 
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Sect. 4.—The election: Sub-sects. 3,4 &5. Sects. 
5&6. Part VI. Sect. 1.) 


be elected for each parish, hamlet, etc., of the city 
& county, an additional number of persons to be 
fer uligerery of the poor, amounting in the whole to 
orty-eight, & that the several persons so elected 
should enter upon the office of guardians on May 4 
next ensuing their election.’’ There was then a 
proviso, ‘‘ That in case default should be made in 
the election of a guardian or guardians, the other 
guardians might proceed in the execution of the 
Act as fully & effectually as if the elections of all 
the guardians had actually taken place” :— 
Held: the clause fixing the time of election was 
directory; & the mayor, sheriffs, citizens, & 
commonalty having neglected to elect twenty 
persons to be guardians within three calendar 
months next before May 4, 1830, a mandamus 
should be granted to compel them so to do.— 
R. v. Norwich CoRpNn. (1830), 1 B. & Ad. 310; 


8L. J. 0. S. K. B. 359; 109 B. R. 802. 

Annotations :—Consd. Rochester Corpn. v. R., Re St. 
Nicholas (1858), E. B. & Ii. 1024. Refd. R. v. Hanley 
Revis R. v. Stoke-on-Trent Town Clerk 


ing Barrister, 
(1012) 3 K. B. 518. Mentd. Bowdon v. Hall (1843), 4 


. . 0; ~ v. . ’ . , 
Q. ie ote rec v. St. Mary, Newington Grdns. (1851), 17 

593. ——— Power to hold over—cCorporations 
held on day fixed.|—Previous to 11 Geo. 1, c. 4, 
8. 1, if a particular day was appointed by the 
charter of a corpn. for the election of a mayor or 
other corporate officer with a power of holding 
over they could not proceed to such election on 
any other day in the year except on the death or 
removal of the mayor for the time being.—R. v. 
one CoRPN. (1723), 8 Mod. Rep. 127; 88 


Annotations :—Consd. R. v. Pasmore (1789), 3 Term Rep. 
199. Refd. R. v. Sparrow (1739), Sess. Cas. K. B. 177. 


5904. Insufficient time between nomination & 
election—Not ground for quo warranto—Where 
ed of election disputed.|—R. v. OsBouRNE, No. 

» ante. 


SUB-SECT. 4.—PROCEEDINGS AT ELECTION. 

595. Election regulated by usage—Charter in- 
consistent with usage—Charter alone governs.]— 
PowEtt. v. R., No. 242, ante. 

Right to vote.]|—See Sect. 3, ante. 

Voting for disqualified persons.|—Sec Sect. 4, 
sub-sect. 2, ante. 

Admission of proxies.|—Sce Nos. 856. 860, post. 

Presiding officer.|—See Nos. 812, 814, ost. 

Necessity for presence of head or other particular 
members. }—See Part VII., Sect. 2, sub-sect. 8, post. 

Adjournment.|—See Part VII., Sect. 3, sub- 
sect. 4, post. 


Sus-sEct. 5.—VALIDITY OF ELECTION. 

596. Member elected by one part of corporation 
—May be admitted or rejected by another part-— 
By custom.|—A custom for a particular body of 
& corpn. to examine & determine the fitness of a 

arty elected by another part of the corpn. to 

ll the office to which he is elected, & to admit or 
reject him, according to their discretion & sound 
consciences, is a good & valid custom. 

To a mandamus to the Lord Mayor, etc. of London 
to admit a party who, at a wardmote, had been 
elected alderman, the return alleged such a 
custom by the ct. of aldermen, & that they had 
adjudged the party an unfit & an improper person, 
according to their discretion & sound consciences : 


CoRPORATIONS. 


—Held: the return was good.—R. v. LONDON 
CorpNn. (1832), 3 B. & Ad. 255; 11. J. K. B. 79; 
1L. J. M. C. 10; 110 E. R. 96; subsequent pro- 
predings (1833), 5 B. & Ad. 233. 

Annotations : nsd. A.-G. v. Powis (1853), Kay, 188; 
ke Ashlin, Hz p. Glyn (1854), 23 L. T. O. 8. 15. efd. R. 
». Johnson (1896), 6 Nev. & M. K. B. 870; It. v. Darlington 
School (1844), 9 Jur. 21. Mentd. R. v. Oundle (1834), 
aaa & El 283; R. v. Saddlers’ Co. (1861), 7 Jur. N. 8. 
597. Disqualification by bye-law for bank- 

ruptcy — False representation as to solvency.|—A 

bye-law of a corporate co. declared that no person 
who had become bkpt., or otherwise insolvent, 
should thereafter be admitted a member of the ct., 
unless it was proved that such person after his 
bkpcy. or insolvency had paid his debts, or should 
have established a fair & honourable character for 
seven be subsequent to his bkpcy. or insolvency : 

—Held: these words must be taken to mean not 

mere inability to pay debts in full, but inability 

proved by some outward act, a notorious or 
avowed insolvency, such as a public stoppage in 
business, or the calling together of his creditors, 

& obtaining time, or terms of indulgence, or 

entering into a deed of composition, so as to make, 

as a distinct fact, a period of time from which the 
insolvency like bkpcy. might be computed. 

This interpretation alone could make the bye- 
law good (LORD CRANWORTH). 

Where, therefore, a person, duly qualified as a 
freeman, was elected a member of the ct., being 
at that time in insolvent circumstances, & was 
admitted to office, & was afterwards declared 
bkpt. :—Held: he did not come within the 
meaning of the bye-law. 

After election, but before being admitted, A. 
who was elected was asked by the clerk of the co., 
though it was not averred in the return, & did 
not appear in evidence, that the question was put 
by the authority of the ct., whether he was solvent, 
to which he answered that he was as solvent as 
any member of the ct., & could pay 20s. in the 
pound. This representation was false, & was 
afterwards made the ground of a resolution of the 
ct., passed without notice to him, to remove him 
from office. Upon A. having obtained a manda- 
mus to restore himself :—-Held: the insolvency 
here was not within the meaning of the bye-law ; 
the false represcntation was not one which affected 
his eligibility, & consequently that having been 
duly elected & admitted to the office, his removal 
without being heard in his defence was erroneous, 
& he was entitled to a peremptory mandamus, 

A person validly elected to an office & admitted 
to it, cannot be removed from it without notice. 

The charter of the co. gave the wardens & assis- 
tants thereof power to make such byc-laws as, 
according to their sound discretion, should be for 
the good government of the general body. 

Under this charter a bye-law made by them 
would be valid, though it might have the effect of 
limiting the number of persons eligible to office 
by superintending new qualifications, as to which 
the charter was silent (LORD WENSLEYDALE). 

In order to show a valid objection to the admit- 
tance, after election, the return should have stated 
an insolvency within the true meaning of the 
bye-law (LORD WENSLEYDALE).—R. v. SADDLERS’ 
Co. (1863), 10 H. L. Cas. 404; 32 L. J. Q. B. 387; 
9L. T. 60; 28 J. P. 36; 9 Jur. N.S. 1081; 11 
W. R. 1004; 11 E. R. 1083, H. L.; subsequent 


procecdings, 4 B. & S. 570. 

Annotations gfe. Sissons v. Sissons (1910), 54 Sol. Jo, 
802. Mentd. James v. Rockwood Colliery Co. (1912), 
106 L. T. 128; London & Counties Assets Co. v. Brighton 
Grand Concert Hall & Picture Palace, [1915] 2 K. B. 493, 


598. Limitation of proceedings to test—Six 


Part VI.—REGULATIONS AND Byz-Laws. 


years’ tenure of office.|—R. v. JoHN (1723), 8 

Mod. Rep. 132 ; cited 4 Burr. 2261; 88 HE. R. 101. 

‘Annotations Ss Apla. R. v. Breton (1768), 4 Burr. 2280. 
Refd. R. v. Dicken (1791), 4 Term Rep. 282. 


599. -]—32 Geo. 3, c. 58, which enables a 
person to plead that he held or executed an office 
six years before exhibiting a quo warranto informa- 
tion, means six years before making the rule 
absolute for the information, & not six years before 
obtaining the rule nisi; & therefore the ct. will 
refuse to make the rule absolute where the six 
years have then elapsed, though they had not 
elapsed before the rule nisi. 

A title to one office which is a qualification to 
hold another office is not within sect. 3 of the stat., 
which deals with derivative titles, & therefore 
although a party has exercised the first for six 
years the ct. will make the rule absolute for an 
information for exercising the second office upon 
a defect of title to the first. 

This is a title not derived under the former 
title but built upon it (Le BLaANe, J.).—R. v. 
STOKES (1813), 2 M. & S. 71; 105 E. R. 308. 
Annotation :—Consd. R. v. Precece (1843), 5 Q. B. 94. 

See, also, Nos. 429, 430, ante. 

Incompatible offices.]— See Part IV., Sect. 4, 
sub-sect,. 2, ante. 
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Sect. 5.—REMOVAL FROM OFFICE, 
See Part IV., Sect. 4, sub-sect. 1, ante. 


Sect. 6.—RESTORATION TO OFFICE. 


600. What operates as—Not ouster from second 
office through voldance of election.}]—R. v. 
JiuaHEs, No. 534, ante. 

601. .|—R. v. HUBBALL (1826), 6 
B. & C. 139; 9 Dow. & Ry. K. B. 143; 4 Dow. & 
Ry. M. C. 254; 51. J. O. S. M. C. 24; 108 E.R. 
404. 

How enforced.|—See Part IV., Sect. 5, sub-scct. 
2, A., & No. 540, ante. 

Right of restored member—To sue members 
responsible for removal].—See No. 384, ante. 

Mayor.|—See LOocAL GOVERNMENT. 

Alderman.]—See LocaAL GOVERNMENT. 

Councillor.;—See LocAL GOVEKNMENT. 

Burgess.|——See LOCAL GOVERNMENT. 

Freeman.]—See LOCAL GOVERNMENT. 

Fellow.]—-See CHARITIES, Vol. VIII., p. 390, 
Nos. 2102, 2107, 2108. 











Part Vl—Regulations and Bye-Laws. 


See Norte on p. 270, ante. 


Sect. 1.—NATURE AND CHARACTERISTICS, 


Bye-laws of local administrative bodies under 
statutory powers, see LOCAL GOVERNMENT; PUBLIC 
Heatts & LOCAL ADMINISTRATION, 

602. Bye-laws defined.]——-A byc-law, within 
the limits to which it is applicable, bears some 
resemblance to an Act of Parliament. Any rule 
or ordinance which the corpn. were empowered to 
make is a bye-law (LORD ABINGER, C.B.).— 
HOPKINS v. SWANSEA CORPN. (1839), 4 M. & W. 
621; 1 Horn. & H. 482; 8L. J. Ex. 121; 3 J.P. 
532 ; 150 E. R. 1569 ; affd. S. C. sub nom. SWANSEA 
CORPN. v. HOPKINS (1841), 8 M. & W. 901, Ex. Ch. 
Annotations :-—Refd. Addison v. Preston Corpn. (1852), 
Prestney v. Colchester Corpn. & A.-G. 


. - 108; 
(1882), 21 Ch. D. 111. Mentd. Braithwaite v. Skinner 
(1839), 5 M. & W. 313; Hutchinson v. Gillespie (1856), 





11 Exch. 798; Goodman v. Saltash Corpn. (1882), 7 
App. Cas. 633. 
603. -]}— The power of making bye-laws 


differs from the power which every owner of 
property has of making agreements with those 
persons who desire to usc it. 

A bye-law is not an agreement, but a law 
binding on all oat to whom it applies, whether 
they agree to be bound by it or not. All regula- 
tions made by a corporate body, & intended to 
bind not only themselves & their officers & servants, 
but members of the public who come within the 
sphere of their operation, may be properly called 
bye-laws whether they be valid or invalid in point 
of law, for the term bye-law is not restricted to 
that which is valid in point of law.—LONDON 
A8SOCN. OF SHIPOWNERS & BROKERS v. LONDON & 
Inpia Docks JOINT COMMITTER, [1892] 3 Ch. 
242; 62 L. J. Ch. 204; 67 L. T. 238; 8 T. L. R. 
717; 7 Asp. M. L. 0.195; 2 Rf. 23, C. A. 
Annotations :—Moentd. Barraclough v. Brown, [1897] A. C. 

615; Guaranty Trust Co. of New York v. Hannay, {1915 

2K. B. 536; Re Clay, Clay v. Booth, Re A Deed ot 
Indemnity, [1919] 1 Ch. 66. 


604. Nature of bye-laws — Resemblance to Acts 
of Parliament—Persons within jurisdiction.|— 
(1) Kvery bye-law is of equal validity as an Act 
of Parliament to persons within the jurisdiction. 
(2) All corpns., as such, have power to make bye- 
laws. (3) Penalty of bye-laws may go to the 
corpn. 

If corpns. have power to make laws, they must 
have a power to inflict a penalty for the enforcing 
of that law; & here in England it must be a 
pecuniary one, for a corporal one it cannot be by 
the law of England, it being against Magna 
Carta, without a special custom, & this pecuniary 
penalty must be levied by distress or action of 
debt, for there can be no other remedy & surely 
it can be no exception, that this penalty goes to 
the use of the body politic, whose laws are broken 
& despised & therefore it is fit that they should 
have the penalty (Hott, C.J.).—-LONDON (CITY OF) 
v. Woop (1701), 12 Mod. Rep. 669; 88 HK. R. 1592 ; 
sub nom. Woop v. LONDON CORPN., Holt, K. B. 
396; 1 Salk. 397. 

Annotations :---As. to (2) Refd. R. v. Rogers (1702), 2 Ld. 
Raym. 777; Dimes v. Grand Junction_Canal Proprietors 
(1852), 3 H. L. Cas. 759. Generally, Refd. London City 
v. Vanacker (1608), 1 Ld. Raym. 496; Kynaston v. 
Shrewsbury Corpn. (1737), Andr. 85; Hesketh v. Brad- 
dock (1766), 3 Burr. 1847; Piper v. Chappell (1845), 14 
M. & W. 624; Rv. pochenen oa bo t 7 gece Menti. 
Coatinental aes 223) abbot Co. (Great Britain), [19 
2A. C. 307. 

605. Within limits to which applic- 
able.) — Hopkins v. SWANSEA COoRPN., No. 602, 
ante. 

606. ——— Distinguished from provisions for 
particular occasions.|——-Goslina@ v. VELEY, No. 186, 


ante. 

607. —-— Distinguished from power to grant 
leases.|— LONDON ASSOCN. OF SHIPOWNERS & 
Brokers v. LoNpon & InpIa Docks Joint Com- 
MITTER, No. 603, ante. 

608. Cannot explain doubtful charter.]—TucKER 
v. R., No. 250, ante. 


v. 
16] 
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SUB-SECT. 1.—IN GENERAL. 


Bye-laws of local administration bodies under 
statutory powers, see LOCAL GOVERNMENT ; PUBLIC 
HeEattu & LOCAL ADMINISTRATION. 

609. Power Incident to  corporations.] — 
Surron’s Hosprrat Cask, No. 3, ante. 

610. -——.]—_Norris v. STares, No. 634, post. 





611. .}—Lonpon (Ciry or) v. Woop, No. 
604, ante. 

612. —-—.]—-CHILD v. Hunson’s Bay Co., No. 
656, post. 

6138. ——-.|— EVANS v. HARRISON, No. 404, ante. 

614. ———.|—-R. v. WESTWOOD, No. 240, ante. 

615. ——— To impose penalties.;—LoNnpon (Ciry 


OF) v. Woop, No. 604, ante. 

616. Usage as evidence of power.]—-THOMPSON 
v. DANIEL, No. 410, ante. 

Usage as evidence of bye-laws.]—See Sect. 5, post. 


SuB-sEcT. 2.—EXTENT OF POWER. 
A. As to Persons sought to be bound. 
617. To compel members to serve in office.|— 
Lonpon (Ciry OF) v. VANACKER, No. 628, post. 
618. Whether empowered to bind persons 
other than members—-Not without statutory 
authority—Or express prescription.]|—Without Act 
of Parliament, or express prescription, a corpn. 
cannot make a bye-law to bind those which are 
not of the body.—DoDWELL v. OxFORD UNIVER- 
sITy (1680), 2 Vent. 33; 86 E. R. 292. 





Annotations :—Consd. Butchers’ Co. v. Morey (1790), 1 
By. Bl. 370. Mentd. Pitts ». Evans (1738), 7 Mod. Rep. 
619. —— -]—ToNE RIVER CONSERVATORS 


v. AsH, No. 265, ante. 

620. ——— Power to make bye-laws for govern- 
ment of all persons exercising particular trade.|—A 
power granted by charter to a co. exercising a 
ohn ocad trade in a certain place to make bye- 

ws for the govt. of all persons exercising that 
trade in that place, enables it to make bye-laws 
binding on persons so exercising the trade, who 
are not members of the co. as well as those who 
are.— BUTCHERS’ Co. v. MorEy (1790), 1 Hy. Bl. 
370; 126 E. R. 217. 

621. ——— Public convenience.]——-Cuppon v. 
Eastwick, No. 1605, post. 

, eelng validity of bye-laws.]—See Part VI., Sect. 
» post, 


B. As to Subject-matter. 

As to whether bye-laws ultra vires—As being 
contrary to terms of charter, custom, or statute.|— 
See Part VI., Sect. 3, sub-sect. 2, D., post. 

622. Franchises of corporation -—— Though bye- 
laws to be executed out of local limits.]—LoNDON 
(Crry OF) v. VANACKER, No. 623, post. 

623. Government of corporation.] — (1) Every 
corpn. can of common right make bye-laws con- 
cerning its franchises, though they are to be 
executed out of the local limits of the corpn., 
(2) or for the govt. of the corpn., (3) or to compel 
their members to serve an office into which they 
have elected them, though the neglect be punish- 
able by indictment.—LonpDoN (CrTy OF) v. VAN- 
ACKER (1699), 1 Ld. Raym. 496; Carth. 480; 


PART VI. SECT. 2, SUB-SECT. 1. 
609 i. Power incident to corporations 
—BuRRITT v. HATFIELD (1857), 
PART VI. SECT. 2, SUB-SECT. 2. 
b. Whether empowered to bind persons 


J 
2 certain rights in 
after @ bye 
A's rights Hele 


— 


other than members.}—A corpn. 
owered to make bye-laws 
he navigation of vessels 


; CORPORATIONS. 


Holt, K. B. 481; 5 Mod. Rep. 488; 12 Mod. Rep. 


pea pgs sto) Conad. aac twood (1830), 7 
An i i—As . eatwoo s 

1. Retd. ty o. Wood (1701), 12 Mod. Rep. 

Fone Generally, Mentd, Bosworth ‘ , (1738), Lee 


temp. Vintne v 
235: Hesketh v. Braddock (176 
Archipel Co. v. R. (1853), 2 BE. & B. 856; 
Co. (1863). 10 H. L. Cas. 4 


64 : London Joint Stock Bank 
ev. London ed oo (1875), 1 C. P. D. 1; Mercer v. Denne, 
[1905] 2 Oh. 538. 


R. r. Saddlers’ 


Susp-sect. 3.—EXERCISE OF POWER. 

624. By whom exercisable— Power vested in 
select body—Use of name of corporation.]—R. v. 
DuRrHAM CoRPN., No. 636, post. 

625. —— Whole body of corporation — Right 
not affected by power in charter to select body—In 
respect of specified matters.|—R. v. WESTWOOD, 
No. 240, ante. 

626. —— Delegation of powers to select 
at a v. SPENCER, No. 675, post. 

627. Corporation with two governing 
bodies—Division of duties..—Hitis v. Hunt, No. 
749, nost. 

628. Time for— Power to make ordinances in 
charter—Not affected by lapse of time.}—R. v. 
DULWICH COLLEGE, No. 223, ante. 











Sect. 3.—VALIDITY. 
SuB-SEcT. 1.—IN GENERAL. 


ape Test of validity.) -—R. v. SPENCER, No. 
» post. 

630. Equal validity as Act of Parliament.]— 
ONDON (CITY OF) v. Woop, No. 604, ante. 
Jurisdiction to inquire into.|—See Part XIV., 


post. 

Validity of bye-laws imposing penalties.|— See 
Part VI., Sect. 6, sub-sect. 2, B., post. 

Validity of bye-laws of railway companies & 
other carriers—As to carriage of persons.]— See 
CARRIERS, Vol. VIII., p. 111, Nos. 748-759. 

As to carriage of passengers’ luggage.]—-See 
Carritrs, Vol. VIII., p. 126, No. 847. 

Validity of bye-laws of local administrative 
bodies.|—See, generally, LocaAL GOVERNMENT ; 
Pusric HEALTH & LOCAL ADMINISTRATION. 
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SUB-SECT, 2.—GENERAL CONDITIONS OF VALIDITY. 
A. Must be Reasonable. 


631. Test of reasonableness — General rule.|— 
In determining the validity of bye-laws made by 
public representative bodies, such as _ county 
councils, the ct. ought to be slow to hold that a 
bye-law is void for unreasonableness. <A bye- 
law so made ought to be supported unless it is 
manifestly partial & unequal in its operation 
between different classes, or unjust or made in 
bad faith, or clearly involving an unjustifiable 
interference, with the liberty of these subject to it. 

A bye-law to be valid must, among other con- 
ditions have two properties—it must be certain, 
that is, it must contain adequate information as to 
the duties of those who are to obey & it must be 
reasonable (MATHEW, J.).—KRUSE v. JOHNSON, 


e 


granted & PART VI. SECT. 3, SUB-SECT. 1. 
& bour, there- o. Must be published before 8: 
‘law which affected ing.+}~Re BRYANT & 


: the bye-law bound 
A.—WALKER v. ST. 


PrTTrsBuRG MUNI- 
OIPALITY (1856), 13 U. ©. R. 347.— 
JOHN’s CORPN. CAN. 
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[1898] 2 Q. B. 91; 67 L. J. Q. B. 782; 78 L. T. 
647; 625. P. 469; 46 W. R. 630; 14 T. L. RB. 
416; 42 Sol. Jo. 509; 19 Cox, C. C. 103, D. C. 
Annotations :—Consd. White v. Morley, a. Nah Q. B. 34; 
homas ». Sutters, [1900] 1 Cb. 1 ee Apia. ash v. Finlay 
G80H) 85 L. T. 682 nsd. G Rapps, {1902] 
K. B. 160: Apia. “Metropolitan er dust 
bo" v. Long (190 113. Oo Pomeroy v. 
Malvern U. C. (1 903), 67 J. P. 375; Clayton v. Peirse, 
(1908 1 x “BL 24; Williams v. *Weston-super- -Maro 
C. (1910), 103 L. T. 9; mie ham Common Conser- 
vators v. Cox, Samp Cole, [19 11) 2 K. B. 854. Apld. 
unning v. Ma her r 912) 106 L. T. 846. Gonsd. Friond 
v. Brehout (1914), 111 L. TP. 832; A.-G. v , Hodgson, [19221 
2 Ch. 4 Apld. Dodd v. Venner (i922), 88 J .P.130. Refd. 
. B. 425; poate ee Puliner cbt 
L. T. Galinski, Nok 
elt B 615; Leyton U. C. v. Chew (i907), é6L. J. J.B. 
Moorman v. Tordoff (1908), 98 L. 416; L. 


v, Bermondsey Bioscope cag Pe pe ]1 ie 445: uon 
v. puben (ait), 104 L. olen v. Meadows 1911), 
105 L. R. v Broad (1018) C.-1110; Repton 
School “ Topton R. C., (191 B. 133 ; Suen 


Harbour Improvement: Co. v. estar (1620), ae J,K. B 

829; Roberts v. Williams (1922), 127 L. T. 3 

632. Jurisdiction of seat = te juris- 
diction of testing byc-laws by their reasonableness 
was originally applied in such cases as those of 
manorial bodies, towns or corpns. having inherent 
powers or gencral powers conferred by charter of 
making such laws. As new corpns. or local 
administrative bodies have arisen, the same 
jurisdiction has been exercised over them. But in 
determining whether or no a bye-law is reasonable, 
it is material to consider the relation of its framers 
to the locality affected by it & the authority by 
which it is sanctioned (LORD HoBHOUSE).— 
SLATTERY v. NAYLOR (1888), 13 App. Cas. 446; 
567 L. J. P. C. 78; 59 L. T. 41; 36 W. R. 897; 
4T. L. R. 426, P. C. 


Annotations :—Consd. Brownscombe v. Johnson (1898), 78 
L. T. 265; Kruse v. Johnson, [1898] 2 Q. B. 91. Refd. 
Roberts ». Richards (1890), 54 J. P. 693; A.-G. v. Hodgson, 


{1922} 2 Ch 
Probable 





633. 
ASHWELL, No. 770, post. 

634. Whether unreasonable — Limiting trading 
to persons apprenticed before bye-law made.|—A 
bye-law made by a corpn. of weavers that none 
should use the trade of weaver or have any loom 
in the town, unless he had served, inter alia, before 
the making of the bye-law :—Held: would be 
unreasonable as excluding all apprentices who serve 
after, unless expressly admitted. 

Though power to make bye-laws is given by 
special clause in all corpns., yet it is needless ; 
for it is included by law in the very act of incor- 
porating, as is also the power to sue, to purchase 
& the hike. Such bye-laws whether made by the 
corpn. or by the King in his letters patent of 
incorporation are subject to the general law of 
the realm as cabontinets to it (HoBarRT, O.J.).— 
Norris v. STAPES (1616), Hut. 5; Hob. 210; 
123 E. R. 1060. 


Annotations :-—Consd. London City v. Vanacker i168) 
Ld. Raym. 496. Rg Winton Corpn. »v. Wilks 1765), 
2 Ld. Wor 1129; ere v. Berry (1717), 1 Corn: 480 
R. v eatwoo ¢ (1826), 4 B. & GC. 781; Rv. Darlington 
Shook (1846), 6 Q. B. 682. Mentd. Mitchel ». Reynolds 
(1711), 1 P. Wms. 1a: Gosling v. Veley (1847), 7 Q. B. 


See, also, Sub-sect. 3, O., poat. 

635. Excluding interested members from 
voting.|——R. v. CHARITABLE Corpn., No. 851, post. 

636. ——— As to imposition of ‘qualifications— 





inconventence.] — RR. v. 





Admission to freedom limited—To persons pre- | Rorkati sor bera ol the6os On y ord Mayor’s day, 


arte ; with an allowance for doing so, or to pay a fine 
of a corporate body, fe poled ie Cee , OF £20, or excuse himself by swearing he is not 


viously called & appr roved at three meetings.]——A 
power being vested 


the name of the whole, they may be allowed to 
a the general name of the corpn. in their 

ces: & a bye-law established by them to 
prohibit the a on to freedom of persons who 
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had not been previously called & approved of fe 
three meetings of the corpn. is held reasonable, & 

valid. Such 1 eel pail & examination, being 
additional quali cations, requisite besides election, 
that, & admission, found by a jury, without these, 
cannot entitle a c t to exemption from the 
restraint of the bye-law.—R. v. DURHAM CORPN. 
(1757), 1 Keny. 512; 1 Burr. 127; 96 EB. R. 1074. 
Annan :—Refd. R. v. Saddlers’ Co. (1863), 32 L. J. Q. B. 


637. —— Making understanding of . Latin 
previous qualification—-To apprenticeship to sur- 
geon.|— Understanding Latin is a previous qualifi- 
cation to being even put apprentice to a London 
surgeon. Bye-law made by Surgeons Co. that 

1 members should understand Latin :—Held: 
reasonable.—R. v. SURGEONS’ Co. (MASTER) (1759), 
2 Burr. 892; 97 E. R. 621. 

Annotation :—Retd. R. v. Saddlers’ Co. (1863), 10 H. L. Cas. 


638. —— Obtaining degrees previous to 
membership.|—-A doctor of physic, who has been 
licensed by the College of Physicians to practice 
physic in L. & within seven miles, cannot claim 
as a matter of right to be examined by the college 
in order to his being admitted a fellow of the 
college. 

The college, having power by their charter 
confirmed by Act of Parliament, to make bye- 
laws, made bye-laws that no person should be 
admitted into the class of candidates for admission 
into the college, unless he had taken a degree of M.D. 
at Oxford, Cambridge, or Dublin; except (1) the 
president might propose, one in every other year, a 
rene of physic of a certain standing, & if he was 

erproved by the college he might be admitted a 
fel ; (2) any fellow might propose a doctor of 
physic of a certain age & standing, & if approved 
at certain meetings he might be admitted a fellow : 
—Held: these were reasonable bye-laws.—R. v. 
COLLEGE OF PHYSICIANS (1797), 7 Term Rep. 282 ; 
101 E.R. 976 
sent :—Refd. R. v. Saddlers’ Co. (1863), 10 H. L. Cas. 


639. ——- ——— Disqualifying bankrupts & 
persons ‘‘ otherwise insolvent.’’}|—R. 7. SADDLERS’ 
Co., No. 597, ante. 

As to election of officers—Limiting right of 
election to select body.|— See Part VI., Sect. 3, 
sub-sect. 3, A., post. 

640. ——— Imposition of charges on officers— 
Must be for general good of corporation—Or in 














aid of custom.]—A corpn. cannot by a bye-law 
impose a charge upon any of their officers, except 
for the general good of the corpn., but a bye-law 
in aid of a custom imposing such a charge, is good. 
—FRAMEWORK-KNITTERS’ (Co. v. GREEN (1696), 1 
Ld. Raym. 113; 91 E. R. 972. 

Annotations :—Oonsd. Carter v. Sanderson (isso)? 5 5 Bing. 

79; Scriveners’ Co. v. Be Go ai tal 3Q.B 

Kruse v. Johnson, [1898] 2 Q 

641. Imposition of sheeces on members— 
Payment of annual sum—Necessity of contribu- 
tion.|—Lonpon Topacco Pipz MAkzERs’ Co. 4. 
WoopDROFFH, No. 721, post. 

642. —— Providing for dinner by corporate 
company—lImposing liability on steward—With 
allowance.]——-In a co. constituted by letters 
patent, with power to make reasonable bye-laws 
a vycrlaw lui vile DUG OL vy 


Pe EM Ae See: ee 


worth £300, n a bad bye-law.—CaRTER v. SANDER- 
SON (1828), 5 Bing. 798; 2 Moo. & P. 164; 6 
L. J. 0. 8S. C. P. 282 ; 130 E. RB. 990. 

as ——— Scriveners’ Co. vw Brooking (1842), 
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Sect. 8.—Validity: Sub-sect. 2, A., B., C. & D.) 


643. Beyond specified contri- 
bution.]— A bye-law for a dinner by a corporate 
co. may be good, if in aid of a custom, or if it be 
for some beneficial public purpose, or in furtherance 
of some general corporate interest. But in the 
latter case, to support a bye-law compelling 
members of the co. to take upon themselves the 
office of stewards of such a dinner, & become 
answerable for the expenses beyond the specified 
contribution, it must appear that such members 
had themselves an interest in the object. 

Where a co. was governed by a master & wardens, 
& these were annually elected by & out of a sclect 
body, styled the masters, wardens, & assistants :-— 
A eld : a bye-law imposing the office of steward of a 
dinner held annually on the day of election, on 
members of the general body of freemen, to be 
chosen by the master, wardens, & assistants, was 
unreasonable; & a steward elect was justified in 
refusing to serve, it not appearing that he had any 
other duties to perform.—SCcCRIVENERS’ Co. v. 
BROOKING (1842), 3 Q. B. 95; 2 Gal. & Dav. 419; 
11L. J. Q. B. 169; 6 Jur. 835; 114 E. R. 443. 

644. ——— Limiting number of attorneys 
practising in sheriff’s court—Ancient usage.]— 
In the city of Y., which was incorporated before 
the time of memory, there had been a ct. from 
very ancient times, held first before the mayor & 
bailiffs, & after a charter of Richard II. before the 
mayor & sheriffs. By a bye-law made in 1557, by 
a select body of the corpn. who had immemorially 
made rules & regulations as to the practice of the 
ct., & who had at their discretion selected the 

ersons admitted to practice as attorneys there, 
1t was ordered, that from thenceforth there should 
be no more than four persons admitted to be 
attorneys in the sheriffs’ ct.; & from that time 
it did not appear that any more than that number 
had ever been allowed to practice :—Held: the 
bye-law was reasonable, & the usage limiting the 
number of attorneys to four was sufficiently ancient 
to satisfy 2 Geo. 2, c. 23, s. 11.—R. v. York 
(SHERIFFS) (1832), 3 B. & Ad 770; 1L. J. K. B. 
211; 110 E. R. 282. 

645. ——— Prohibiting erection of booths for 
public entertainments— Without licence from mayor 
or consent of rar eae SRP council of a 
borough made the following bye-law, by virtue of 
a charter empowering them to make bye-laws, & 
of Municipal Corpns. Act, 1835 (c. 76), s. 90, that 
no person should erect any booth for any show 
or public entertainment in any public place within 
the borough without licence from the mayor, 
which licence should not be given at or for any 
other time than during the annual fairs if three 
inhabitant householders, residing within 100 yards 
of the place intended to be used, should have 
previously memorialised the mayor in writing to 
withhold such licence: & that any such licence 
given at or for any other time than during the 
fairs should be revoked by the mayor & become 
void, if & so soon as three inhabitant householders 
residing within 100 yards, etc., should memorialise 
the mayor in writing to revoke it; the last- 
mentioned memorial to be presented within 48 
hours after the building of such booth should have 
been commenced, & the revocation to be notified 
forthwith to the party employed or interested in 
the building: & any person erecting or con- 
tinuing a booth in contravention of the bye-law 
to forfeit a sum not exceeding £5 :—He an 
unreasonable bye-law, & wholly void, though 
duly published & notified to a Secretary of State 
& not disallowed.—Enwoop v. BULLOCK (1844), 
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6 Q. B. 388; 18 L. J. Q. B. 330; 8 J. P. 473; 8 

Jur. 1044; 115 E. R. 147. 

Annotations :—Oonsd. Simpson v. Wells (1872), L. R. 7 9. B. 
214. Mentd. Dawes v. Hawkins (1860), 7 Jur. N. 8. 262; 
Gerring v. Barfield (1864), 16 C. B. N. 8. 597; Arnold v. 
Blaker (1871), L. R. 6 Q. B. 433; Neeld v. Hendon U. D.C. 
(1899), 81 L. T, 405; A.-G. v. Horner, [1913] 2 Ch. 140. 
646. Prohibiting fishing at certain dis- 

tances above & below weir.]—- Where justices 

refused to convict for breach of a bye-law pro- 
hibiting fishing at certain distances above & below 

a weir on the ground that such bye-law was unjust 

& unreasonable, but did not set out the finding of 

fact upon which they arrived at this conclusion in 

the case stated by them for the opinion of the 
ct. :—Held: as primd facie the bye-law was valid, 

& there was nothing to show what was the finding 

of fact by the justices on which they decided the 

bye-law to be unreasonable, the case must be sent 

back for the justices to convict.—ONIONS v. 

CLARKE (1917), 86 L. J. K. B. 7403; 116 L. T. 

335; 81 J. P. 77. 

As to penalties.|—See Part VI., Sect. 6, 

sub-sect. 2, B., post. 








See, further, Locan GOVERNMENT; PUBLIC 
HEeaLTH & LOCAL ADMINISTRATION, 
B. Must be Certain. 

647. General rule.J—LEATHLEY v. WEBSTER, 


No. 654, post. 
648. -|—KRuSsE v. JOUNSON, No. 631, ante. 
649. Qualification of person to be elected 

doubtful—Invalid.]—Bye-law, that if any be duly 

elected chamberlain & refuse, he shall forfeit. etc. : 

—Held: void, for it ought to have been if any 

citizen, etc., should be elected.---OxXFoRD CORPN. 

v. WILDGOOSE (1689), 3 Lev. 2938; 83 EF. R. 696. 

Annotations :~-Refd. Workingham Corpn. v. Johnson (1735 
Lee temp. Hard. 284 ; 


». Woodroffe (1828), 7 B. & C 
Phillips (1840), 6 Bing. N. C. 314. 


650. Levy on enrolment of apprentices—Un- 
certainty as to distribution of money.]—A bye-law, 
which directed, that a sum of money should be 
paid for the use of a corpn., on enrolling indentures 
of an apprenticeship to one of its members, is 
bad.—NEVESLEY v. WEBSTER (1755), 1 Keny. 
248; 96 EK. R. 980. 

Uncertainty in penalty.]—See Part VI., Sect. 6, 
sub-sect. 2, B., post. 





) 
London Tobacco Pipe Makers’ Co. 
% 838; Poulters’ Co. v. 


C. Must be in Conformity with General Law. 

651. General rule.]— Norris v. Srares, No. 
634, ante. 

652. .]}— Bye-laws must not only be 
reasonable, but must not be repugnant to the 
general law.--WHITE v. MORLEY, [1899] 2 Q. B. 
34; 68 L. J. Q. B. 702; 80 L. T. 761; 63 J. P. 
550; 47 W. R. 583; 15 T. LL. R. 360; 43 Sol. Jo. 
511; 19 Cox, C. C. 345. 


Annotations -—Apprvd. Thomas v. Sutters, 11900] 1 Ch. 10. 
Piflin : 


Refd. Scott v. er (1904), 68 J. P. 518 ; Sutton Harbour 


Improvement Co. v, Foster (1920), 123 L. T. 549. 

653. -]—A bye-law is not repugnant to 
the general law merely because it creates a new 
offence, & says that something shall be unlawful 
which the law does not say is unlawful. It is 
repugnant if it makes unlawful that which the 
general law says is lawful. It is repugnant if it 
expressly or by necessary implication professes 
to alter the general law of the land. Again, a 
bye-law is repugnant if it adds something incon- 
sistent with the provisions of a statute creating 
the same offence ;_ but if it adds something not 
inconsistent, that is not sufficient to make the 
bye-law bad as repugnant (CHANNELL, J ).— 
GENTEL v. Rapps, [1902] 1 K. B. 160; 711.3. K. B. 








Part VI.—REGULATIONS AND Byz-Laws. 


105; 85 L. T. 683; sub nom. GEUTEL v. RApps, 
66 J. P. 117; 50 W. R. 216; 18 T. L. R. 723; 46 
Sol. Jo. 69; 20 Cox, C. C. 104. 


Annotations :—Consd. Brabham v. Wookey (1901), 18 
T. R. 99. fd. Moorman v. Tordoff (1908), 98 L. T. 


654. Contrary to statute.)—A bye-law which 
is uncertain, or contrary to a statute, is void.— 
ae v. WEBSTER (1755), Say. 251; 96 HE. R. 

655. Bye-law creating monopoly.|—(1) In an 
action for recovering distress, it was shown that 

ltf. was a member of a certain co. One of the 

ye-laws of the co. was that every member of the 
co. who had cloth dressing to be done, should give 
half the work to members of the public & if he 
did not, he should forfeit 10s. for every cloth put 
forth to dressing contrary to the bye-law for the 
use of the poor of the co., such penalty to be paid 
by distress, or otherwise. Dltf. refused to pay 
the forfeiture, & the master & warden made a 
warrant of distress:—-Held: the object: of the 
bye-law was to make a monopoly & a claim by 
prescription of such a nature to induce the sole 
trade or profit to one co. or to one person & to 
exclude all others was contrary to law. 

(2) In the last name of a corpn. everything 
shall be enjoyed which was gained by prescription 
or granted in the preceding name (per Cur.).— 
DAVENANT v. Hurpis (1598), Moore, K. B. 576; 
cited in 11 Co. Rep. 86 a; 72 K. R. 769. 


Annotations :—-As to (1) Consd. Caso of Monopolies (1602), 
11 Co. cep 84 b; Davies v. Morgan (1831), 1 Cr. & J. 
587. Refd. Mitchel v. Reynolds (1711), 1 P. Wma. 181; 
worth vee Salt Co. v. Klectrolytic Alkali Co. (1912), 


D. Must be Intra vires. 


656. General rule.] —Hudson’s Bay Co. may 
by their bye-laws make restrictions upon their 
stock, viz. that it shall first be liable to pay the 
debts due to themselves from their own members, 
or to answer the calls of the co. upon the stock. 
So a bye-law of a co. to seize a member’s stock for 
a debt due from a member to the co., is good ; 
but if the debt be not due to the co. but to their 
trustees, then the bye-law will not extend to it. 
A co. without any power by their charter may of 
course make bye-laws; but if they have a par- 
ticular power to make bye-laws for the manage- 
ment of their trade, they cannot make byc-laws 
for carrying on projects foreign to the affairs of 
the co.—CHinp v. Hupson’s Bay Co. (1723), 
2P. Wms. 207; 24 EF. R. 702, I. C. 
pens ie oar eee v. Taylor (1825), 3 L. J. 0.8. Ch. 


: onsd. »_ KR. v. Westaood (1830), 7 Bing. 1. 
Conad. Chilton v, London & Croydon Ry. (1847), 16 M. & W. 


657. Sea v. CurnusH, No. 668, post. 
658, -}—Where the power’ of electing 
burgesses & freemen of a borough is by charter 
expressly given to the mayor & commonalty, 
together with the aldermen; a subsequent bye- 
law, giving this power to the mayor & aldermen 
only, is illegal, & void in its creation. All the 
bye-laws made by corpns., must be consistent 
with, & subordinate to their constitution by their 
charter ; for if they could make laws to alter their 
own constitution, the King’s prerogative would be 
taken away, & transferred to the subject.— 
Hosuyn v. BR. (1772), 2 Bro. Parl. Cas. 829; 1 
E, R. 976, H. L. 

Annotation :-—Consd. R. v. Westwood (1830), 7 Bing. 1. 

659, ———.|—_R.. v. SPENCER, No. 675, post. 

660. Whether bye-law ultra vires—Bye-law 
operating outside jurisdiction.|—A byc-law made 
by the co. of Horners of L., that none of the co. 
shall buy horns within 24 miles of L., except two 
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persons appointed by the co., is void; for they 
have not jurisdiction to that extent.—Hornrers 
ean v. BarLow (1688), 3 Mod. Rep. 158; 87 E. R. 
103. 

661. ——.]—Lonpon (City OF) v. VAN- 

ACKER, No. 623, ante. 
. As being contrary to charter— 
Authorising admission to freedom of any person— 
On payment of money & fees.|—-Byc-law that any 
person may be admitted on payment of money 
& fees bad. 

This bye-law was an alteration of the constitu- 
tion given by the Crown & void (per CurR.).—R. v. 
BRETON (1768), 4 Burr. 2260; 98 HK. R. 179. 

As to election of officers.|— Sce 
Part VI., Sect. 3, sub-sect. 3, A., post. 

63. As being contrary to custom— 
Prescriptive right to regulate number of apprentices 
—Bye-law altering qualification of apprentices. |— 
A bye-law altering the qualification of persons to 
be taken as apprentices by the members of a 
corpn., in order to acquire their freedom by a 
certain servitude, is not warranted by a custom 
in such body, which claimed by prescription to 
make bye-laws regulating the number of persons 
to be taken as apprentices.—R. v. TAPPENDEN 
(1802), 3 East, 186; 102 EK. R. 569. 

664. As being contrary to powers conferred 
by statute— Prohibiting employment of non- 
freemen.|—-By 7 & 8 Geo. 4, c. 75, s. 57, power 
was given to the Ct. of Mayor & Aldermen of the 
city of L. to make such rules & bye-laws as they 
should think proper for the govt. & regulation of 
the freemen of the Co. of Watermen & Lightermen, 
& the boats, vessels, etc., rowed or worked within 
the limits of the Act, & to annex reasonable 
penalties & forfeitures, not exceeding £5, provided 
the same rules & bye-laws were not inconsistent 
with any of the laws of this Kingdom or the pro- 
visions & directions contained in the Act. Under 
this Act a bye-law was made, which imposed a 
penalty upon any freemen of the co. who should 
set at work to row, or permit or suffer to be set 
at. work to row, or in any manner navigate any 
lighter, barge, ctc., within the aforesaid limits, 
any other person not being a freeman of the co., 
etc. The applt., a freeman of the co., employed 
a non-freeman, & permitted him to be set at work 
to row & navigate a barge within the limits of the 
Act, & was convicted of an offence against the 
bye-law :—Held: although there were no sections 
in the Act which went to the extent of the bye-law 
in prohibiting the employment of non-freemen in 
rowing & navigating barges within the limits of 
the Act, still the bye-law was good under the power 
conferred by s. 57, there being nothing in its pro- 
hibition inconsistent with law or the provisions 
& directions of the Act; & the conviction there- 
fore was valid.—EpMONDS v. WATERMEN & 
LIGHTERMEN Co. (MasteR & SENIOR WARDEN) 
(1855), 24 L. J. M. C. 124; 1 Jur. N.S. 727. 

— - Rw. 1855), 24 L. J. M. C. 1303 
rine oe fonnean: ti s8}'2 0. B. 91; White v. Morley 

(1899), 80 L. T. 761. 

Validity of bye-laws in restraint & regulation of 
trade.]— See Part: VI., Sect. 3, sub-sect. 3, C., post. 

Whether bye-laws of local administrative bodies 
ultra vires—- Under particular statutes.] —- Sec 
LocaL GOVERNMENT; PuxBLIc HEALTH & LOCAL 
ADMINISTRATION. 

Restraint of burial grounds by bye-law.]—WSee 
Buriats & CREMATION, Vol. VII, p. 549, No. 277. 

Bye-laws of voluntary association—Rendering 
member liable to expulsion.]—See CLuns & OTHER 
VOLUNTARY ASSOCIATIONS, Vol. VIII., p, 507, 
No. 15. 
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Sect. 8.—Validily: Sub-seci. 3, A. (a), (b) & (ce), B. 
& C.) 
SuB-sKcT. 3.—VALIDITY IN PARTICULAR 
INSTANCES. 


A. Election of Officers and Members. 
(a) As to Electors. 

665. Bye-law restraining right of election to 
select number—Charter authorising election by 
body at large—Necessity of consent of persons 
excluded.|—If there be a popular election of the 
rg hed & aldermen in corpn. towns, & this happens 
to breed confusion amongst them; this may be 
altered by their agreement, & by the common 
assent of all, to have their elections made by a 
fewer number, but not otherwise ; but if by their 
charter they are to be elected by them all, then 
this is not to be altered, but by & with the general 
assent of the whole town, & so by this means to 
take away confusion (per CuR.).—COLCHESTER 
Corpn. CasE (1616), 8 Bulst. 71; 81 E. R. 61. 
Annotation :-—Consd. R. v. Westwood (1830), 7 Bing. 1. 

666. -|—Elections to be made by 
the body at large, may be restrained by bye-law 
to a select number.—BUTLER v. PALMER (1698), 1 
Salk. 190; 91 E. R. 1723; sub nom. BULLY v. 
PALMER, 12 Mod. Rep. 247. 

Annotation :—Distd. R. v. Tunwell (1783), 3 Doug. K. B. 207. 

oo — -——.|—R. v. SpEeNcER, No. 675, 
post. 











- ——.]|—Corpns. cannot make bye- 
laws inconsistent with their charter. 

Where a bye-law made by a part of the corpn., 
to deprive the rest of their right to elect, without 
their consent & the charter gave this right to the 
whole body of the commonalty; the bye-law 
confining it to a narrow compass of the sixty 
seniors only :—Held: the bye-law was bad & was 
manifestly contrary to the intention of the charter. 
rw v. CuTBUSH (1768), 4 Burr. 2204; 98 KE. R. 
Annotation :—Consd. R. v. Westwood (1830), 7 Bing. 1. 

, 869. -|—Corpn. cannot exclude an 
integral part of men, who by charter have the 
right of election.—R. v. Heap (1770), 4 Burr. 
2515; 98 E. R. 320. 

Annotation :—Consd. R. v. Weatwood (1830), 7 Bing. 1. 








670. —— ——.]—It. v. ASHWELL, No. 770, 
post. 

671. ——. ——_.|—-Rt. v. Brmp, No. 1309, post. 

672. ——- ———.]—-R. v. WEsTWwoop, No. 240, 
ante. 

673. ——- ——_.|—-R. v. ArTrwoop, No. 726, 
post. 

674. —— -|—M. Co. was one of the 





ancient guilds of the city of L., & by a charter of 
1394 the commonalty of the co. were empowered 
to elect annually four wardens out of the com- 
monalty. From 1391 to 1463 the practice was 
for the outgoing wardens to appoint their successors. 
From 1463 to the present time a select body had 
existed under the name of the ct. of assistants, 
who held their offices for life & supplied vacancies 
in their own body by self-election out of the whole 
commonalty. The ct. of assistants had, since 
1468, always elected the wardens from the com- 
monalty of the co., & of late years exclusively 
from among the members of their own ct. No 
instance was to be found of wardens having ever 
been elected by the commonalty at large :—Held: 
this usage was sufficient to warrant the inference 


PART VI. SECT. 3, SUB-SECT. 8.— ferred 
A. (a). a 


675 i. Bye-law imposing new : 
tions on electore——Rght | of relied bye-law oro 


to different persons.}—In the 
bsence of a specific provision in ita 


charter, a corpn. has no power by 


CORPORATIONS. 


of a bye-law delegating to the ct. of assistants the 
power of electing wardens; & such a bye-law was 
valid, notwithstanding that it limited the right 
of clection to a select & self-elected portion of the 
whole body.—R. v. PowEtt (1854), 3 HE. & B. 
377; 23 L. J. Q. B. 199; 18 J. P. 662; 18 Jur. 
771; 118 E. B. 1183. 

675. Bye-law imposing new qualifications on 
electors—Right of election transferred to different 
persons.|—-Where the power of making bye-laws 
is by charter given to a select body, they do not 
represent the whole community; & therefore 
cannot assume to themselves what belongs to the 
body at large; but where the power of making 
bye-laws is in the body at large they may delegate 
their rights to a select body, who become the 
representative of the whole community (Lorp 
MANSFIELD, C.J.). 

The true test of all bye-laws is the intention of 
the Crown in granting the charter & the apparent 
good of the corpn.; & upon the principle stands 
the power of controlling by a bye-law the words 
of a charter, as far as relates to the distinction 
between narrowing the number of electors, & 
narrowing the number of those out of whom the 
election is to be made. A bye-law may restrain 
the number of the electors, but it cannot narrow 
the objects of election (WILMOT, J.). 

This bye-law not only restrains the number of 
electors, but imposes qualifications contrary to 
the intention of the charter (WILMoT, J.). 

Corpns. cannot make bye-laws contrary to their 
constitution. If they do they act without 
authority (YATES, J.).—R. v. SPENCER (1766), 
3 Burr. 1827; 97 E. R. 1121. 

Annotations :—Consd. R. v. Tunwell (1783), 3 Doug. K. B. 


207; R. vw. Knight (1791), 4 Term Rep. 419; R. v. 
Ginever (1796), 6 Term Rep. 732; R. v. Westwood (1830), 


7 Bing. 1. Refd. R. v. Ashwell (1810), 12 Kast, 22; K. 
v. Greet arte 7L. J. 0. 8S. K. B. 92; QR. v. Attwood 
(1833), 4 B. & Ad. 481. 


(6) As to Candidates. 


676. Bye-law narrowing number of persons 
eligible.|—-Where the charter appoints the election 
of a mayor to be out of the body at large, it may 
bo restrained by a bye-law to a select number.— 
RARBER v. BoutTon (1720), 1 Stra. 314; 93 
E. R. 542. 

677. -]—Where the charter of a corpn. 
directed the mayor to be annually chosen out of 
four of the burgesses or inhabitants; but by a 
bye-law it was ordained, that these four burgesses 
or inhabitants should all of them be aldermen :-— 
Held: the bye-law was void, as being repugnant 
to the charter; & judgment of ouster should be 
given against a mayor elected in consequence of 
such bye-law.—TucKER v. R. (1742), 2 Bro. 
Parl. Cas. 304; 1 EH. R. 960, H. L.; affg. 8. C. 
sub nom. R. v. WEYMOUTH CORPN. (1741), 7 Mod. 
Rep. 373. 


Annotations :—-Consd. Lee v. Wallis (1756), 
Refd. R. v. Spencer (1766),3 Burr. 1827. 


678. jJ—A_ bye-law restraining the number 
of persons, out of whom an election is to be made, 
is not good.—LEE v. WALLIS (1756), Say. 262; 
1 Keny. 292; 96 E. R. 874. 

Annotations :—Consd. R. vr. Tunwell (1783), 3 Doug. K. B. 

207. Refd. R. v. Westwood (1830), 7 Bing. 1. 

679. J—A corpn. cannot by a bye-law 
narrow the number of persons eligible to corporate 
offices.—R. v. TUNWELL (1783), 3 Doug. K. B. 
207; 99 E.R. 615. 





Say. 262. 








to take part in the election of its 


officers.—MURPHY v. MONCTON Hos- 
PITAL (1917), 44 N. B. R. 585; 386 
ce to authorise per- D. L. R. 782.—-CAN. 


sons who are not members of the corpn. 


Part VI.—REGULATIONS AND Bys-Laws. 


680. — TF v. ATTWOOD, No. 726, post. 

681, rrr | —R. v. FisHEer, No. 444, ante. 

682. ——— By superimposing new qualifications.] 
—R. Vv. SADDLERS’ Co., No. 597, ante. 

683. Bye-law extending number of persons 
eligible.|——By charter, the Co. of Patten Makers 
‘were made a corpn., having a master, two wardens, 
& twelve assistants, & the co. were to elect yearly 
one of the two wardens to be master. oy, a bye- 
law afterwards made & agreed to by the whole co., 
the master was from thenceforth to be elected by 
the master, wardens, & assistants for the time 
being, in a particular mode, not prescribed by 
the charter, out of two or three meet & sufficient 
persons, being of the number of the master, 
wardens, & assistants, & selected by the master & 
wardens. In case of an equality of voices the 
master was to have a double vote :—Held: the 
bye-law was bad, because it extended the number 
of persons eligible by the charter to the office of 
master. Semble: it was also bad because the 
election was required to be in a particular mode 
not prescribed or sanctioned by the charter.— 
R. v. BuMsTEaD (1831), 2 B. & Ad. 699; 109 
E. R. 13803; sub nom. R. v. BARNSTEAD, 9 
L. J. O. S. K. B. 321. 

Usage limiting or extending selection.]—Sce 
Part V., Sect. 4, sub-sect. 1, ante. 


(c) As to Mode of Election, 

684. May prescribe mode—Where not regulated 
by charter or prescription.|—The proclamation of 
James II., in 1687, for restoring corpns. to their 
ancient charters, etc., operates, when accepted, as 
a grant of revival to such of the old corpns. as had 
surrendered their corporate franchises, which 
surrenders were not enrolled, to Charles II., who 
had granted new charters; & overturns such new 
charters. 

When the mode of electing officers is not 
regulated by charter or prescription, the corpn. 
may make bye-laws to regulate the election.— 
NEWLING v. FRANCIS (1789), 3 Term Rep. 189; 


100 E. R. 525. 
Annotations :-—Consd. R. v. Westwood (1830), 7 Bing. 1. 

Refd. R. v. Fisher (1862), 4 B. & S. 575. 

685. Charter directing election by majority— 
Bye-law giving casting vote to presiding officer. |— 
Where a charter directed the election of senior 
bailiff to be made by a majority of a select body :— 
Held: a bye-law, which gave a casting voice to 
the presiding officer in case of an equality of votes, 
was bad.—R. v. GINEVER (1796), 6 Term Rep. 
732; 101 BE. R. 797. 

Annotation -—Mentd. R. v. Westwood (1830), 7 Bing. 1. 

686. Bye-law prescribing mode not sanctioned 
by charter.]—R. v. BumsTEAD, No. 683, ante. 


B. Removal of Officers and Members. 


687. Bye-law giving power of amotion for just 
cause.|—R. v. RIULHARDSON, No. 523, ante. 


C. Restraint and Regulation of Trade. 
688. General rule.|—-A municipal bye-law in 
restraint of trade is void.—BEDFORD CORPN. v. 
Fox (1697), 1 Lut. 562; 125 BH. R. 296. 


Anerdation :—Moentd. Graves v. Colby (1838), 9 Ad. & EI. 


689. Void unless supported by custom.|— 
Bye-law in restraint of trade bad. 

If corpns. were to try their own suits against 
strangers upon a bye-law for excluding all traders 
but themselves, there would be an end of the 
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distinction which has long been established, that 
a bye-law which lays this restraint upon trade is 
void, unless there be a custom to support it (LoRD 
MANSFIELD, C.J.).—HESKETH v. BRADDOCK (17686), 
3 Burr. 1847; 97 HE. R. 1130. 


Annotations :-—. Martin v. R. (1848), 3 Cox, C. C. 318. 
Mentd. R. v. Edmonds (1821), 4 B. & Ald. 471; Graves v. 
Colby (1838), 9 Ad. & El. 356. 

690. ——— Restraint for no adequate reason— 


Without consideration—Vold.|—A bye-law was 
made by the Gunmakers Co. that no member 
should sell the barrel of any handgun, etc., ready 

roved to any person of the trade, not a member, 
in London or within four miles; & that no 
member should strike his stamp or mark on the 
barrel of any person not a member of the co., etc., 
under a penalty of 10s. for each offence. The 
penalty was to go half to the use of the poor of 
the co., & half to the use of the discoverer, without 
saying who was to sue for it:—Held: the bye- 
law was bad as being in restraint of trade, it not 
appearing from anything set forth in the declara- 
tion that there was any adequate reason for 
these restraints or any consideration to the 
persons restrained. Qu.: whether the co. may 
not sue for the penalty.—GUNMAKERS, ETC. 

(MASTERS) v. FELL (1742), Willes, 384; 125 EB. R. 

1227. 

Annotations :—Mentd. Ward v. B 
548; Mallan v. May (1843), 11 M. & W. 653; Rousillon v. 
Rousillon (1880), 14 Ch. D. 351; Mineral Water Bottle 
exohanee & Trade Protection Soc. v. Bood (1887), 36 


. R. 274; Nordenfelt v. Maxim Nordoénfelt Guns & 
Ammunttion Co., [1894] A. C. 535. 


691. Whether void as being in restraint— 
Trading restricted to persons apprenticed for 
seven years.]—Pltfs. brought debt for forfeitures 
against deft. & declared that by letters patent 
they were a corpn. & empowered to make bye- 
laws provided they were legal & that they had 
made a bye-law that no person or persons should 
carry on the trade of a tailor within the liberties 
of I., which were not allocated by legal warrant 
or authority given by the corporation or three of 
their masters & wardens, or should set up a 
tailor’s shop until such persons had been appren- 
ticed for seven years under penalty & that deft. 
had broken this bye-law. Deft. pleaded that he 
was a servant of P., a gentieman, & had made 
ra ae for his master & family. Demurrer that 
this making was within the bye-law :—Held: 
(1) it was not; (2) the bye-law was bad because in 
restraint of trade.—IpswicH TAYLORS v. SHERRING 
(1614), 1 Roll. Rep. 4; 81 HE. R. 285; sub nom. 
IpswicH TarLors’ CaskE, 11 Co. Rep. 53 a; sub 
nom. IPSWICH CLOTHWORKERS’ CASE, Godb. 252. 
Annotations :—As to (1) Refd. Norris v. Staps (1616), Hob. 
210. As oe) Distd. Green v. Durham (1757), 1 B 
127.  Refd. noh v. Adama (1763), 2 Wils._168 ; 

v. Johnson, (1898) 2 Q. B. 91. Generally, Refd. Rogers 

v. Rajendro Dutt (1860), 13 Moo. P. C. C. 209. Mentd. 

Joliffe v. Brode (1621), W. Jo. 13; Thomas »v. Sorrel 

(1678), 3 Keb. 228; Hackot v. Tilly (1706), 11 Mod. Rep. 

33 . Bull (1795), 2 Hy. Bl. 463; Beard v. 
rton ila $3 0. B. 97; Jefferys v. Boorcy (re5ey 
4H. L. . 815; Marsden v. Saville Street Co. (1878), 
3 Ex. D. 203; Davies v. Davies (1887), 36 Ch. D. 359. 


692. —— Restraining number of apprentices 
to be taken by members.|—A bye-law that a cutler 
shall only take one apprentice at a time is good.— 
CuTLERS’ Co. (MASTER, ETC.) v. BUSKIN (1693), 
12 Mod. Rep. 46; 88 HE. R. 1156. 

693. ———.|—A bye-law made by a co. 
in a corpn. to restrain the number of apprentices 
to be taken by any of the members is void.—R. v. 
Coorrrs’ Co., NewcastLe (1798), 7 Term Rep. 
543; 101 BE. R. 1128. 


e (1839), 5 M. & W. 


urr. 
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686 i. Bye-law prescribing mode not 


by charter.}—GrayY v. SMITH (1836), 14 Sh. (Ct. of Sess.) 1062; 32 Fac. 


Coll. 87 6.—SCOT. 
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Sect. 3.—Validity: Sub-sect. 3,C. & D.; sub-sect. | 
4. Sect. 4.] 
694, ——— Trading restricted to freemen—Of 


borough.] —A bye-law to restrain persons from 
exercising a trade, not being free of a borough :— 
Held: void.—ParRRY v. Berry (1717), 1 Com. 
269; 92 KE. R. 1066. 

695. Of company.|—Bye-law to 
oblige a joiner in L. to be free of the Joiners Co., 
good, & if it enacts that he shall take up his 
freedom there under a penalty, a mandamus will 
lie to admit him to prevent a forfeiture. —WANNEL 
v. LONDON (Crty CHAMBERLAIN) (1725), 1 Stra. 
675; 93 E. R. 775; sub nom. R. v. LUDLAM 
(LONDON CHAMBERLAIN), 8 Mod. Rep. 267. 


Annotations :—Consd. Harrison v. Godman (1756), 1 Burr, 
12; RR. wv. Harrison (1762), 3 Burr. 1322. Mentd. Maxim 
Nordenfelt Guns & Ammunition Co. v. Nordenfelt, [1893] 


1 Ch. 630 
696. -] — Bye-law that a 
butcher in L. shall be free of the Butchers’ Co. :— 
Held: good.—R. v. HARRISON (LONDON CHAMBER- 
LAIN) (1762), 1 Wm. Bl. 372; 3 Burr. 1322; 96 
BK. R. 209. 
Annotations :—Consd. Clark v. Le Cren (1829), 9 B. & C. 
52. Mentd. Maxim Nordenfelt Guns & Ammunition Co. 
v. Nordenfelt, [1893] 1 Ch. 630. 


697. Custom in support.]-—A 
custom to exclude foreigners in a corpn. to the 
effect that no one had a right to keep a shop or 
follow any trade in the town of D. unless admitted 
to one of the guilds or fraternities there, & a byc- 
law made to support it are good, but the penalty 
given by the bye-law cannot be to a stranger. 

Although a body politic has power to make a 
bye-law to enforce a penalty for breach of a 
custom yet they cannot give an action to recover 
that penalty to a stranger, but the corpn. them- 
selves, or somebody for them, as the chamberlain 
in the case of the City of London, must sue for it 
(LEE, C.J.).—Bopwic v. FENNELL (1748), 1 Wils. 
233; 95 E. R. 592. 

Annotations :—-Distd. Davies v. Morgan (1831), 1 
457. Consd. Graves v. Colby (1838), 9 Ad. & El. 35 
698. —— Void unless supported by 

custom.|——A bye-law, that no person not being 

free of the Pewterers’ Co. shall exercise the trade 
of a pewterer within the city of L., is a bye-law 
in restraint of trade, & is void, without proof of 

a special custom to support it.—LoNDON 

(CHAMBERLAIN) v. COMPTON (1826), 7 Dow. & Ry. 

K. B. 597; 3 Dow. & Ry. M. C. 503; 4 

L. J. O. S. K. B. 49. 

Annotation :—Apld. Clark v. Le Cren (1829), 9 B. & C. 52. 
699. ———- ——- ——- -——.]—-A. bye-law, that 

no person shall exercise the art of a painter within 

the City of 1.., not being free of the Co. of Painters, 
is a bye-law in restraint of trade, & void, unless 
there be a special custom to warrant it.-—CLARK 

vw. Le CREN (1829),9B. & C. 52; 71..3.0.98. K. B. 

186; 109 E. lt. 20. 

700. Of city—Custom to support.|]— 
A custom of the city of L., that no person not 
being free may sell or put to sale any wares 
within the city or liberties by retail; or keep any 
shop or other place for the sale, or putting to sale 
of wares by retail, or for use of any art, trade, etc., 
within the city, liberties, or suburbs :—Held: it 
was sufficient ground for a bye-law forbidding any 
non-freeman to show, sell, or put to sale wares by 
retail within the city, liberties, or suburbs; or to 
use any art, trade, etc., within the same. 

To use an art, trade, etc., signifies here, to use 
as a master or principal.—CLARK v. DENTON 
(1830), 1 B. & Ad. 92; 81. J. 0. S. K. B. 333; 
109 BH. R. 721. 

Annotations :—Refd. Shaw v. Poynter (1834), 2 Ad. & EL 
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$12. Mentd. Hall v. Nixon (1875), L. R. 10 Q. B. 152; 
Reay v. Gateshead Corpn. (1886), 55 L. T. 92. 


701. —— -——- ———- ~——.]—On return to 
habeas corpus, it appeared that an action was 
commenced in the Lord Mayor’s Ct. in L., for 

enalties under a hye-law, which bye-law was 
Jounded on a custom, that no artificers or handi- 
craftsmen,’ or other shopkeepers or traders by 
retail, being free of the city, should be permitted 
to employ, hire, or set on work in any such handi- 
craft or manual occupation within the city or 
liberties, any person not being free of the city or 
apprentice to a freeman. The bye-law after 
stating that the custom had been infringed, to 
the prejudice of many poor handicraftsmen & 


_others, being freemen, prohibited under a penalty 


the employment of any person contrary to the 
custom; & it added several provisos, exempting 
certain cases from the operation of the clause. 
The provisos immediately followed the enacting 

art, but formed distinct sentences, & were not 
incorporated with it by reference. The declara- 
tion in the suit was founded on the bye-law, & 
charged deft., a freeman, with setting W. on work 
in the manual occupation of a butcher, within the 
liberties of the city, such person being a foreigner 
from the liberties, contrary to the bye-law :— 
Held: (1) the custom, as set) out, was good; 
(2) the bye-law was good, though it gave no 
exemption from the penalty in case freemen 
should not be found to undertake the employ- 
ment.— SHAW v. POYNTER (1834), 2 Ad. & EL. 
312; 4 Nev. & M. K. B. 290; 4 L. J. K. B. 16; 
111 EB. R. 121. 

702. ——— Compelling person entitled to be 
free of city—To take up freedom in company.]— 
Bye-law to oblige a person who has a right to be 
free of the city, to take up his freedom in some 
particular co. is in restraint of trade, & bad.— 


HARRISON v. GODMAN (1756), 1 Burr. 12; 97 
<. R. 161. 
Annoiations :—-Folld. London Chamberlain v. Compton 


(1826), 7 Dow. & Ry. K. B. 5973; Clark ». Le Cren (1829), 
9B. & C. 52. Mentd. Maxim Nordenfelt Guns & Am- 
munition Co. v. Nordenfelt, [1893] 1 Ch. 630. 


703. Preventing member carrying on 
separate trade on own account—Company carrying 
on trade in partnership.|]— R. v. FAVERSHAM 
FISHERMEN’S Co., No. 378, arte. 

04. ——— Not when merely regulating trade— 
Limitation of output.]|—A bye-law, that no silk- 
throwster shall make more than so many spindles 
a week good.—FREEMANTLE v. SILK THROWSTERS’ 
Co. (1668), 1 Lev. 229; 83 E. R. 382; sub nom. 
SILK THROUSTERS (MASTER, ETC.) v. FREMANTEE, 
2 Keb. 309. 

Annotations :—Mentd. Mitchel v. Reynolds (1711), 1 P. Wms. 
181; Maxim Nordenfelt Guns & Ammunition Co. v. 
Nordenfelt, [1893] 1 Ch. 630. 

705. Restraint on number of carts.) 
—The bye-law in L., whereby the number of 
carts was restrained :—Held: was a good bye- 
law.—PLAYER v. JONES (1669), 1 Vent. 21; 2 
Keb. 501; 86 EB. R. 15. 

Annotation :—Refd. Jones v. Waters (1835), 5 Tyr. 361. 
706. -|— PLAYER v. GARDNER 

(1672), 2 Keb. 873; 84 E. R. 552. 

Annotation —Refd. Mitchel v. Reynolds (1711), 1 P. Wms. 


707. -|— PLAYER v. JENKINS 


(1666), 1 Sid. 284; 2 Keb. 27; 82 E. R. 1108. 
Annotations :—-Refd. London City v. Vanacre (1699), 5 

Mod, Rep. 438; Mitchel v. Reynolds (1711), 1 P. Wms. 

181; Bosworth v. Herne (1737), Lee temp. Hard. 405. 

. 708. Regulating mode of exercise of 
trade—Prevention of nuisance.]|—Upon a demurrer 
to a declaration in debt, brought by pltf., as 
chamberlain of the city of E., against deft. for 
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slaughtering two oxen within the city of E., 
contrary to a bye-law made by the mayor & 
common council of E., under a general power 
given them by charter, to make bye-laws. The 
terms of the bye-law were that no butcher or other 
person should within the walls of the city slaughter 
any beast, upon pain to forfeit certain sums of 
money, & that no butcher or other person should 
keep any swine within the walls of the city, nor 
any stinking filth, garbage, etc., within his house, 
etc., upon pain to pay a certain fine :—Held: 
the bye-law was good & the demurrer must be 
overruled. 

The bye-law in question is not a restraint of 
trade, but only a regulation of it in this particular 
city: & it is made in confirmation of 4 Hen. 7, 
c. 3 (LORD MANSFIELD, C.J.).—PIERCE v. BARTRUM 
(1775), 1 Cowp. 269; 98 E. R. 1080. 

Annotation +—Consd. Butchers’ Co. v. Morey (1790), 1 

Hy. Bl. 370. 

Restraining number of apprentices.|- 
Sce Nos. 692, 693, ante. 


D. Livery Companies, Trade Guilds, etc. 


livery companies generally, see Part XVII., 
ost. 
. General conditions of validity.|—See Sect. 3, sub- 
sect. 2, ante. 

As to election of officers.|—See Sect. 3, sub- 
sect. 3, A., ante. 

As to restriction & regulation of trade.|—Sce 
Sect. 3, sub-sect. 3, C., ante. 

Construction of bye-laws.]—Scee Sect. 4, post. 

709. Imposing amount payable by persons 
elected into livery—Whether amount reasonable 
immaterial.|—A bye-law provided that every 
liveryman elected into the livery of the Co. of 
Vintners should pay the sum of £31 13s. 4d. :— 
Held: the bye-law was good whether the amount 
was reasonable or unreasonable for it only bound 
the members of the corpn. 

When a man will agree to be of a co. he doth 
thereby submit himself to the laws thereof & we 
are not to take notice of the extravagancy of 
charges they lay upon themselves (per Cunr.).— 
TAVERNER’S CaSE (1681), T. Raym. 446; 83 
K. RR. 233. 

Annotation :—Refd. Tobacco Pipe Makers’ Co. v. Lodor 

(1851), 15 Jur. 1194. 

710. Compelling member of profession to take 
up freedom in company.|-—A byc-law made by 
the City of London that every person using the 
occupation of music & dancing within the city 
& who should be entitled to the freedom of patri- 
mony or servitude should at: the next ct., after 
notice, take up his freedom in the Co. of Musicians 
on pain of forfeiting £10 for every offence is a 
void bye-law.—ROBINSON v. GRoscOURT (1695), 
5 Mod. Rep. 104; 87 E. R. 547. 

Annotation :-—Distd. R. v. Ludlam (1725), 8 Mod. Rep. 267. 

711. Compelling person to accept livery — 
Necessity to show that company have livery.|—A 
bye-law, compelling a person to accept the livery 
of a co., must show that the co. has a livery.— 
INNHOLDERS’ SociETy (MASTER & WARDENS) v. 
GLEDHILL (1756), Say. 274; 96 E. R. 878. 
Annotations :—Consd, Poulters’ Co. v. Phillips (840), 6 

Bins, N. C. 814; Piper v. Chappell (1846), 14 M. & W. 
712. Authorising admission into livery of any 
freeman of company—Omission to state that 
freedom of city essential.|— Pou.Trrs’ Co. v. 
Putiips, No. 722, post. 
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d. Restriction on entry 
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membersa—For benefit 
Zuegal.}—SaDLER v. 
of new S8TER v. TarLors OF AyR INCORPORA- 
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Sus-secr. 4.—PARTIAI. VALIDITY. 

718. Whether bye-law void in toto.|—Held: 
a’ bye-law, though not good by reason of the fine 
& rent, was in all things else very good.— PLAYER 
v. VERE (1679), T. Raym. 288, 324; 83 EH. R. 
149, 168. 

Annotations :—Mentd. Mitchel v. Reynolds (1711), 1 P. Wms. 


181: Gunmakers, eto. v. Fell (1742), Willes, 384; Harrison 
v. Godman (1756), 1 Burr. 12. 














714. -|—CLARKE v. TUCKET, No. 760, post. 

715. hen divisible into distinct parts.]— 
R. tv. FAVERSHAM FISHERMEN’S Co., No. 378, 
ante, 

716. -|—Under the provisions of 


6 & 7 Will 4, c. Ixx., certain persons were em- 
powered to make bye-laws for the regulation of 
the common pastures within the borough of B. 
They made a bye-law to the effect that if any 
person should stock or depasture or attempt to 
stock or depasture any bull or entire or vicious 
horse on any part of the common pastures the 
person or persons so offending, & the owner or 
owners of the stock or cattle, should forfeit & pay 
for every such offence the sum of £5 :—Held: 
this bye-law was divisible, & although the latter 
part, as to the owners of the animal, was bad, the 
former part was good, & a person who depastured 
a vicious horse upon the common pasture might 
be ordered to pay the £5 penalty.—R. v. LUNDIE 
(1862), 31 I. J. M. C. 157; 5 L. T. 8380; 26 
J. P. 646; 8 Jur. N.S. 640; 10 W. R. 267. 

Arncaion -—Refd. R. v. Saddlers’ Co. (1863), 10 H. L. Cas. 


Sect. 4.—CONSTRUCTION. 


717. General rule— May be explained & sup- 
ported by other bye-laws.]|—-LONDON ToRACccO PIPE 
MAKERS’ Co. v. WOODROFFE, No. 721, post. 

718. ——— Words ‘‘shall be lawful ’’—Not to 
be construed as obligatory.|—The words “shall 
be lawful,’? when found in the bye-law of a corpn., 
are not to be construed as obligatory to do what 
the law ordains. Therefore where a bye-law of 
the borough of E. ordained that upon the happening 
of any vacancy in the number of 24 common 
councilmen, such vacancies should be filled by 
the freemen inhabiting the town, & that a great 
ct. should be held once every quarter, at which 
‘*it should be lawful’ for the bailiffs to admit 
to the freedom of the town such persons as had 
been resident therein for one whole year :—Held : 
this bye-law was only optional, & could not be 
enforced by mandamus to compel the admission 
of qualified inhabitants to the freedom of the 
borough.—R. v. EYE Coren. (1822), 1 B. & C. 85; 
2 Dow. & Ry. K. B. 172; 1 Dow. & Ry. M. O. 
201; 1L.J.0.8. K. B. 41; 107 E. R. 32. 
Breanenon s—Refd. Gimbert v. Coynoey (1825), M‘Cle. & Yo. 


719. Prohibiting carrying on of particular trade 
by persons not apprenticed—Private exercise of 
trade by servant not included.|—Ipswich TayLors 
vy. SHERRING, No. 691, anie. 

720. Imposing penalty on refusal of office—By 
burgesses—Whether inhabitant liable.]|-—-WoORKING- 
HAM CORPN. v. JOHNSON, No. 732, post. 

721. —— By ‘‘ any person ’’ chosen to office— 
Persons eligible by charter only included.]—Where 
a person has been admitted a member of a corporate 
co., & has acted as such, it is not competent to 
him in an action for infringing the bye-laws to 


members— (1893), 21 R. (Ct. of Seas,) 107 ; 
Wunernn, WEB- 31 Sc. L. R. 89.—SCOT. 
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Sect. alin Sects. 5 & 6: Sub-secis. 1 


dispute the acceptance of the charter by a majority 

of those whom it intended to incorporate. 

A bye-law may be explained & supported by 
reference to other bye-laws. 

A charter by which the King incorporated the 
Tobacco Pipe Makers provided for the future 
election of officers & the transaction of other 
corporate business at meetings to be holden in a 
h in L., or within three miles thereof, & 
authorised the master, wardens, & assistants to 
make bye-laws for the govt. of the society, & 
every member thereof, & every person using the 
art or mystery of making tobacco pipes, in L. & 
W., & any other parts of England or Wales :— 
Held: (1) the charter, by fixing the place of 
meetings to L. or W., or within three miles there- 
of, sufficiently established local limits for the 
a ae ; (2) a bye-law, that if any person chosen 
to be warden should refuse to accept the office of 
warden, he should forfeit to the co. a pecuniary 
penalty, was good, the words any person, applying 
to persons eligible by the terms of the charter to 
the office of warden; (3) a bye-law, that every 
freeman & journeyman using or not using the 
said art, mystery, or trade, should pay a yearly 
sum to the co. in quarterly instalments, & every 
eee refusing should forfeit twice the sum, was 

ad, as it did not appear that the necessities of 
the co. required such a contribution. LONDON 

TOBACCO PIPE MAKERS’ Co. v. WOODROFFE (1825), 

7B. & C. 835; 108 E. R. 935; sub nom. ToBacco 

PIPE MAKERS’ Co. v. WOODROFFE, 8 Dow. & Ry. 

K. B. 530; 4L. J. O. 8S. K. B. 801. 

Annotations :—As to (1) Consd. Tobacco Pipe Makers’ Co. 
v. Loder eel) 16 Q. B. 765. As to (2) Apld. Poulters’ 
Co. v. Phillips (1840), 6 Bing. N. C, 314. 

722. Authorising admission into livery of ‘‘ free- 
men of company ’’—Freeman of city & company 
only eligible.|—-The Co. of Poulters comprises all 
poulters in London & within seven miles thereof, 
& no one can be of the livery of a co. unless he 
be a freeman of the City of London :—Held: a 
bye-law authorising the co. to admit into the 
livery of the co. any freeman of the co., was a 
valid bye-law, & must be intended to imply any 
freeman of the co. who was also free of the city.— 
POULTERS’ Co. v. PHitiips (1840), 6 Bing. N. C. 
314; 8 Scott, 593; 9. J.C. P.190; 4 Jur. 124; 
138 B. R. 124. 

nnotations :—Consd. Piper v. . ' 

624; Moore v. Heavoline (1850), “ OB, 389. Bet. 

R. v. Saddiers’ Co. (1863), 10 H. L. Cas. 404. 

728. Disqualifying bankrupts & persons ‘‘ be- 
coming otherwise insolvent ’*—Notorious or avowed 
insolvency essential—Not mere inability to pay 
rar in full.|—R. v. SappLERs’ Co., No. 597, 
ante. 

aoe Companies generally, see Part XVII., 
post. 


SECT. 5.—EFFECT OF USAGE. 

See, generally, Custom & USAGES. 

Usage as evidence in construction of charters.]— 
See Part IT., Sect. 8, sub-sect. 8, D. (b), ante. 

- Usage regulating election of members & officers.) 
—See No. 251, ante. 

724. Usage as evidence of bye-laws.]—In a 
case relating to the mayor of the town of M. it 
2 dpe a there was a particular usage relating to 
his election :—Held: a bye-law to this effect 
would be presumed.—R. v. HORNER (1712), cited 
in 1 Barn. K. B. 414; 94 EB. R. 279. 

725. Sufficiency of.}—PrerRKINS v. CurT- 





CoRPORATIONS. 


LERS’ Co. (MASTER, WARDENS, ETO.) (circa 1810), 
2 Selwyn’s N. P. 18th ed., 1183. 

726, -]—Where a charter of in- 
corporation authorises the corporators to elect a 
master de seipsis, a bye-law narrowing the body 
of electors is valid. ; 

The existence of such a bye-law may, without 
the intervention of a jury, be judicially inferred 
from an ancient usage for the election to be so 
conducted. 

Though the bye-law would be void if it also 
lessened the number of persons eligible to the 
office, such a vice in the presumed bye-law will 
not be inferred from the circumstance of the 








election, by the limited body having almost 
ieee allen upon members of the limited 
ody. 


Nor will the ct., on that ground, give leave to 
file an information in the nature of a quo warranto, 
for the purpose of investigating the title of a 
master elected Ser ely te such usage. 

By charter in 1391, Richard II. granted to the 
tailors & linen armourers, to elect one master & 
four wardens, from among themselves. By long 
usage the master & wardens, & ct. of assistants, 
who were past masters, had been accustomed to 
elect the master, & it appeared from the records of 
the co., that the master had been generally 
elected from the ct. of assistants, but there had 
been instances of his being elected from the 
liverymen of the fraternity :—Held: the only 
ground upon which the ct. would have granted a 
quo warranto, would have been upon the question, 
whether the usage had been such as to limit the 
number of the eligible, by confining the right to 
the ct. of assistants; but there was not neces- 
sarily an inference, that the two parts of the 
usage were one entire usage, & therefore, there 
was not sufficient doubt to induce the ct. to 
grant the rule. 

I do not go so far as to say that this charter has 
the force of an Act of Parliament, because it has 
the assent of the Lords, Spiritual & Temporal ; 
but that assent shows that it was more considered, 
& is a more solemn instrument than a charter 
granted Ea mero motu (TAUNTON, J.).—R. v. ATT- 
WooD (1833), 4 B. & Ad. 481; 1 Nev. & M. K. B. 
286; 2L. J. K. B.57; 110 E. R. 536. 

Annotation :—Consd. R. v. Powell (1854), 3 E. & B. 377. 
727. ——.]—R. v. POWELL, No. 674, ante. 
728. ——- ——.]—R. v. Fisuer, No. 444, ante. 
729. Proof of usage on which bye-laws founded 

—Corporation participating in penalty on breach— 

Declarations of deceased corporators.]—(1) The 

masters of a co. under a bye-law issued to the 

wardens their warrant to distrain for a penalty. 

This warrant was put in as evidence by pitf., the 

party distrained upon, in an action for the seizure, 

to establish his case against the masters as co- 

defts. with the wardens. The warrant recited a 

demand of the penalty previous to the seizure :— 

Held: such demand was not established by the 

putting in of the warrant by pitf., but defts. ought 

to have proved it. 

(2) Although a bye-law inflicting a penalty does 
not in its terms require that it shall be demanded 
previously to distress being made, yet such 
demand is necessarily to be implied & must be 
proved. The practice on such bye-laws has 
accordingly been, to aver a demand & refusal 
in the pleadings. Unless such be a necessary 
implication the bye-law would be unreasonable 
in icting a penalty g pre a stranger without 

refusal, 





such demand & therefore bad. 
(3) In order to introduce in evidence an entry 
in the co.’s book of an acknowledgment by a 
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stranger that he had infringed the bye-law 
evidence aliunde must be previously given to 
establish who the party was who made the entry 
& in what situation he stood, & those circum- 
on are not to be gathered from the entry 


tself. 

(4) Such an entry being ancient lapse of time 
dispenses with the necessity of proving the hand- 
writing of the person who made it. 

(5) Semble: without such implication it would 
be unreasonable & bad in not requiring, in terms, 
notices of the bye-law to be given to a stranger 
previous to infliction of th® penalty. 

(6) Semble: in support of a bye-law in favour 
of a co. in a corporate town to exclude strangers 
from free trade, where the corpn. participates in 
the penalty for infraction of the bye-law, the 
declarations of a deceased corporator as to 
reputation of the custom so to exclude strangers 
would be admissible.—DaAvigs ». MorGAN (1831), 
1 Cr. & J. 587; 1 Tyr. 457; 91. J. O. S 
153; 148 E. R. 1557. 

730. Evidence of usage in contravention of 


SILLS v. BRown (1840), 9 C. & P. 601, N. P. 
Annotation :—Mentd. The Margaret (1880), § P. D. 238. 
See, further, Custom & UsaGEs; EVIDENCE. 
Proof of bye-laws—Inspection of corporation 
books—By members.]—See Nos. 336-341, ante. 
By strangers.|—See Nos. 1424, 1459, 


Sect. 6.—BREACH OF, 
Sus-sEct. 1.—IN GENERAL. 

731. Not indictable offence—Exercising trade 
contrary to bye-laws of boroughs.|—It is not an 
indictable offence to exercise a trade in a borough 
contrary to the bye-laws of that borough.—R. v. 
oe (1792), 4 Term Rep. 777; 100 E. R. 

97. 

Action for—Only maintainable when penalty 
inflicted.|—-See No. 732, post. 

Breach of bye-laws of railway companies & 
other carriers—As to carriage of passengers.|}——Sec 
rae a Vol. VIII, pp. 110, 113, Nos. 741-747, 

63. 


SuB-SECT. 2.—PENALTIES FOR. 
A. Infliction of. 
(a) In General. 

782. Necessity for—To found action for breach.] 
—If no penalty is annexed to the breach of a bye- 
law there is no right of action upon it. 

A charter expressed that if the capital burgesses 
died they were to be chosen out of secondary 


PART VI. SECT. 6, SUB-SECT. 1. 


Ex. ! 


| 
| 
| 
| 
| 


| 
| 
| 


decisions of the tribunals in a similar 


| taking of alien apprentices—Fine. 
bye-laws—Inadmissible.|—-Evidence of a practice | . re ] 


in contraventiun of a bye-law is not receivable.— | 


335 


burgesses, & if they die they were to be chosen 
out of the inhabitants. A bye-law, annexed a 
forfeiture to the refusal of an inhabitant chosen 
a burgess to serve:—Held: the bye-law could 
not. be enforced against a secondary burgess who 
had been elected to be a capital burgess but had 
refused to serve, such bye-law, though good, 
bei. construed to restrain the penalty to an 
inhabitant chosen to be a burgess refusing to 
serve.— WORKINGHAM CORPN. v. JOHNSON (1736), 
Lee temp. Hard. 284; 95 E. R. 183. 

Annotation :—Retd. Goodman v. Saltash Corpn. (1882), 

7 App. Cas. 633. 


738. Power to inflict—Incident to corporations.] 
—LONDON (Crry OF) v. Woon, No. 604, ante. 

Power to make bye-laws—Incident to corpora- 
tions.]—See Sect. 2, sub-sect.. 1, ante. 


(6) What Penalties may be inflicted. 


734. General rule—Must be pecuniary.]|— LONDON 
(Ciry oF) v. Woop, No. 604, ante. 

735. Not invalidating bonds & covenants—On 
A bye-law of 
the common council of the City of London pro- 
vided that if any freeman took the son of an 
alien as apprentice the bonds & covenants should 
be void. In an action of covenant :—Held: the 
council could not make covenants & bonds void 
but could fine or punish a master for taking such 
an apprentice.—DOGGERELL v. POKES (1594), 
Moore, K. B. 411; 72 HE. R. 663; sub nom. 
DOGRELL v. PERKS, Owen, 66. 

736. Not imprisonment.j—A borough, having 
authority by charter to make bye-laws, made one 
to the effect that any burgess who used opprobrious 
words towards the mayor might be imprisoned by 
the mayor during his pleasure. A burgess sent 
word to the mayor in answer to a summons “ let 
him come to me if he will for I will not come to 
him ”’ & thereupon the mayor imprisoned him :— 
Held: (1) this was a false imprisonment, & the 
bye-law was not proper; (2) a bye-law to dis- 
enfranchise the offender would be good.—BaB v. 
CLERK (1595), Moore, K. B. 411; 72 E. R. 663. 

737. ——.]—The fouremakers of London were 
a corpn. by royal grant having power to make 
ordinances, & they made an ordinance that none 
should use the trade till he was free of the corpn., 
& that if any who was not free used it, he should 
forfeit 40s. for every week which he used it, & be 
committed for it. They committed S. for using 
the trade & not paying 40s. contrary to the 
ordinance. Upon a habeas corpus:—Held: it 
was not lawful to imprison him.—HARDCASTLE’sS 
CasE (1689), cited in 4 Vin. Abr. 808. 

788. Disenfranchisement.]|—Bas v. CLERK, No. 
786, ante. 

739. Reasonable fine—For refusal of corporate 
office..—EvANSs v. Harrison, No. 404, ante. 

See, also, No. 735, ante. 





NORTON v. KEARON (1871), I. R 60. L. 


: 126,— IR. 
In’ rempect of breach,}-- When a Gorpa., alla cat rH poe of arbitrators PART VI. SECT. 6, SUB-SECT. 2.— 
pend tena deibanal te tee ite enn: the agreement of the | care Ber A. (8). 
~ | v. Cape TOWN (Bp.) (1863), 4 S. 162.— k. Necessity for proof of -law. 
bers tor breaches of ite rules & to | g* Ap. , cane botoacyiet Ppa fr of : vaatty ce 


impose penalties for such breaches, the 
decisions of such tribunal will be bind- 
ing on the members, provided that 
such tribunal act within the scope of 
its authority & observe such forma as 


t. ——_—-—. — 
(1864), 5 8. 39.—8. 


KorzE v. MURRAY 
AF, ° 


BURGERS v. MURRAY 


(fis), 1 R. 258 AR 


@ bye-law of a corpn., the bye-law must 
ed.—R. vv. ORTMAN (1858), 


be prov 
4 All. 73.—CAN. 


the rales equi voy ae h Where dye-law ei ii sae *y° Ste 
e principles of justice. Tribunals, made under dire at Fe- 738 1. Not imprisonment.}—-A corpn. 
so constituted, are not cts. & have no | stricted to that specifically by cannot enact a bye-law sulvectng a 
power of their own to enforce their | statute.]—For breach of a pet Sant party to imprisonment in ult of 
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Sect. S-— Breach of: Sub-sect. 2, A.(b) & (c), B. & 


740. Not forfeiture of goods—Unless expressly 
authorised by letters patent or statute.]——A corpn. 
created by letters patent, with a power of making 
bye-laws, cannot make any laws to incur a for- 
feiture, neither can a corpn. created by Act of 
Parliament, unless such a power be expressly 
given.—KIRK v. Nowm. (1786), 1 Term Rep. 


118; 99 BR. R. 1006. 

Annotations :-—Mentd. Da Costa v. Clarke (1801), 2 Bos. & P. 
876: Le Bret v. Papillon (1804), 4 East, 502; Clement v. 
Lewis (1822). 3 Brod. & Bing. 297. 


(c) To Whom payable. 

741. To corporation—-Not to strangers—Breach 
of bye-law restricting trading to freemen.}|—The 
guild of shoemakers of B. was a corpn. by pre- 
scription & had a bye-law that if any person 
should follow that trade not being free of the guild 
he should forfeit a certain penalty to be recovered 
by the master. In an action by the master to 
recover the penalty :—Held: a custom to exclude 
foreigners was good & a bye-law providing a 
reasonable penalty in support of such custom was 
good when the penalty was given to the corpn. 
or guild.—HELIINGTON v. CHENEY (1735), cited in 
1] Wils. 235 ; 95 EH. R. 593. 

Annotations :—Consd. Graves v. Colby (1838), 9 Ad. & El. 

356. Refd. Bodwic v. Fonnell (1748), 1 Wils. 233. 


742. —— —— ——.]—Bopwic v. FENNELL, 


No. 697, ante. 

7 -]— Where there is a 
custom to exclude foreigners from exercising a 
trade in a corpn., & a bye-law to support the 
custom gives a penalty to any but the corpn. it 
is bad.—_TOTTERDELL & HARRIS v. GLAZBY (1765), 
2 Wils. 266; 95 BH. R. 802. 


Annotations :—Retd. Davies v. Morgan (1831), 1 Tyr. 457; 
Graves v. Colby (1838), 9 Ad. & El. 356. 


744, Penalty reserved to officers for 
time being.|—-The master wardens & assistants of 
the co. of turners in Jondon were empowered by 
charter to make bye-laws, & impose fines & 
penalties, which were to be for the use of the master 
wardens & commonalty of the co. A bye-law was 
made that any liveryman of the co., who should 
refuse to take upon himself the office of steward 
when elected, should forfeit & pay to the master 
& wardens for the time being, or one of them, for 
the use of the company, the sum of £15 :—Held: 
(1) the bye-law was valid, & was not to be con- 
sidered as reserving the penalty to a stranger; 
(2) the master & wardens at the time when the 
penalty was incurred, having gone out of office at 
the time when the action was commenced, were 
not entitled to sue for the penalty.—GRAvVEs v. 
Consy (1838), 9 Ad. & El. 356; 1 Per. & Dav. 
235; 1 Will. Woll. & H. 705; 8 L. J. Q. B. 57; 
112 E. R. 1247. 


B. Validity of Bye-laws imposing Penalties. 

Validity of byc-laws generally, see Part VI., 
Sect. 3, ante. 

745. Penalty inflicted must be certain.])—To an 
action of trespass for taking hides to the value of 
£10 defts. pleaded a bye-law of the Cordwainers 
Society of E. giving members of the Society the 
sole right of making & selling boots & shoes in 
that city & that pltf., not being a member of the 
Society, & selling shoes contrary to the bye-law, 
the master & wardens of the Society imposed 
penalties on him on divers dates to the sum of 
£6 138. 4d. of which pltf. paid only 19s., & there- 
upon the master & wardens took hides appraised 
at £7, which they sold for £7, & offered the balance 
of 25s, 8d. to plitf., after satisfying the penalties, 
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which he refused to accept :—Held: this was a 
bad plea. 

The penalty imposed by this bye-law is not 
warranted by the law nor by their custom for that 
ought to be reasonable & ought: to be expressed, to 
the end that the ct. may judge whether it be 
reasonable or not. Here no certain penalty is set 
down, but left to the discretion of any of the shoe- 
makers of E., & that is against the course of all 
laws, for when a law is made it is necessary that 
the penalty thereof should be known to the end 
men might not offend (BRIDGMAN, J.).—Woop v. 
SEART. (1618), J. Bridg.-139 ; 123 E. R. 1257. 
eat oes :—Consd. Piper v. Chappell (1845), 14 M. & W. 





746, Whether bye-law void for un- 
certainty in penalty.|—-PIPER v. CHAPPELL, No. 
766, post. 

747, Must be reasonable.]}—Woop v. Sear, No. 
745, ante. 

748, Notice of terms—To strangers affected 





—Must be provided for.|—Davires v. Moraan, No. 
729, ante. 

749. ——— To members deprived of 
advantage on breach—Must be given.|—The free 
fishermen or dredgermen of the manor & hundred 
of I’. are a co. in the nature of a prescriptive corpn. 

When in any trading corpn. by prescription 
there is one governing body which has been used 
to make general orders, & another which has been 
used to regulate the business of the corpn., but 
which does not appear to have exercised the 
power of making general orders, it is questionable 
whether the latter body has power to make a 
general order for regulating the business of the 
corpn., imposing on their members such conditions 
under which they are to hold advantages secured 
to them by general orders made by the other 
governing body :—-Semble: the one has rather a 
legislative, & the other an executive province ; 
the latter having only poe to regulate in par- 
ticular cases, not to make a general regulation, 

But if such a general order or regulation be made 
laying down a condition on which the members 
are to enjoy an advantage they possess under 
general rules of the corpn., & on breach of which 
they are no longer to enjoy it, although it may be 
doubtful whether such a case be governed by all 
the principles of law which apply to bye-laws im- 
posing penalties or forfeiture, the order or rule 
will be invalid, because unreasonable & unjust, 
unless distinct notice of its terms be given by the 
governing body, which issues it, to all the members 
of the corpn. who are affected by it; & at all 
events cannot be enforced against one who had 
not such notice of its terms.—Hmis v. Hunt 
(1854),15 C. B.1; 23 L. T.0.8.176; 2a. fh. 
1781; 139 E. R. 316. 

750. Bye-law declared void—Right of corporator 
injured by bye-law to account.]—A bye-law of the 
corpn. of the Co. of Whitstable fishermen that any 
freeman engaging in any other oyster fishery on 
the coast of K., should forfeit £10 & until payment 
should be excluded from all share of the profits, 
which should in the mean time be divided, as if 
he had wholly ceased to be a freeman, being in 
an action held void, an account was decreed, with 
a declaration that pltf., having been unduly pre- 
vented by the bye-law from working in any manner 
as freeman, & participating, is to be considered, 
though he did not work or tender himself or any 
one for him to work, as primd facie entitled in the 
most benefictal manner, without prejudice to 
deft.’s establishing that at any particular periods 
he could not have entitled himself to earnings or 
not as beneficially as claimed in case no such 
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bye-law had been made.—ADLEY v. WHITSTABLE 

Co. (1815), 19 Ves. 304; 1 Mer. 107; 34 EH. Re 

530, L. C. 

Annotations :-—Consd. Evan v. Avon Corpn. (1860), 29 Beav. 
144, Refd. Pearce v. Creswick (1843), 2 Hare, 286. 

Mentd. Shepard v. Brown (1862), 4 Giff. 208. 


C. Enforcement. 
(a) Modes of Enforcement. 


Legal proceedings by & against corporations, 
their members, & officers.|—See Part XV., post. 

751. Distress.|—In an action of false imprison- 
ment deft. justified the imprisonment, because the 
King had incorporated the town of S. A. by the 
name of mayor etc. & granted to them to make 
ordinances, & he showed that they, with the assent 
of pitf. & other burgesses, assessed a sum on every 
inhabitant for the charges in erecting cts. there, 
& ordained that if any should refuse to pay he 
should be imprisoned, & because the pltf. being & 
burgess, refused to pay, he as Mayor justified :— 
Held: this was no plea, for they might have 
inflicted a reasonable penalty, but not imprison- 
ment, which penalty they might limit to be levied 
by distress, or for which an action of debt lay.— 
ms CASE (1596), 5 Co. Rep. 64, a; 77 H. R. 
Annotations :—Mentd. City of London’s Case (1610), 8 

Co. Rep. 121 b; R. v. Hampden (1637), 3 State Tr. 826; 

Langham’s Case (1642), March, 179; Hutchins v. Player 

1663), O. Bridg. 272; Webbr. Taylor (1843), 13 L. J. Q. B. 

4; Barker v. St. Quintin (1844), 13 L. J. Hx. 144, 

762, —-—.]—-Ahnis v. BRADSHAW (1664), 1 
Keb. 733; 83 E. R. 1213. 
Annotation :—Refd. R. v. Specd (1702), 1 Salk. 379. 

753. e]—LoNnboON (City oF) v. Woon, No. 
ia ante. 





: Necessity for demand & refusal.)— 
ihe v. WILDEN (1685), 2 Lut. 1320; 125 EK. R. 
Annotations :—Retd. Davies v. Morgan (1831), 1 Cr. & J 











687. Mentd. Scriveners’ Co. v. Brooking (1842), 3 Q. 13. 95. 
755. J}—Davirs v. MoraGan, No. 
729, ante. 


756. Action.]|—Crark’s Casr, No. 751, ante. 

757. -J—lf the steward of a city neglect 
to take the oaths appointed by 25 Car. 2, c. 2, 
debt will lie against. him on a bye-law imposing a 
fine on such as shall refuse to take- upon them 
such office, for it is a refusal of that without which 
the office is void & cannot be held.—ExErTrn 
CoRPN. v. STARRE (1681), 2 Show. 158; 89 E. R. 
859 ; affd. sub nom. STARR v. EXETER CoRPN. (1683), 
3 Lev. 116, Ex. Ch. 
Annotation :—Refd. Evans v. Harrison (1762), Wilm. 130. 





758. ——.]—LONDON (CITY OF) v. Woop, No. 
604, ante. 
759. -J—An action lies by a corpn. to 





recover money forfeited by a -nember under a 
bye-law made by the corpn.—LoONDON (BARBER 
SURGEONS) v. PELSON (1679), 2 Lev. 252; 83 
EK. R. 548. 

760. Not by sale of goods./—In an action of 
trespass for centering his house & taking four 
dishes of pltf.’s, deft. pleaded the letters patent 
of Edward IV. whereby the Co. of Taylors in the 
city of E. were incorporated & that by the letters 
patent they were to keep a feast every year & 
there to make orders & byec-laws etc.; that the 
corpn. made a bye-law that if any person should 
revile the master wardens or any of the council, 
he should forfeit 3s. 4d., the fines to be levied by 
distress upon a warrant under the corpn. seal & 
by sale of the offenders goods after four days 
notice given of the fine so set forth; that pltf. 
being a member of the corpn. & having notice of 
the bye-law an assembly said of the master & 
wardens they were all a company of pick pocket 
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rogues, whereby pltf. forfeited 3s. 4d. by the bye- 
law, which was demanded of him & which he 
neglected to pay by the space of six days; & that 
the master made his warrant directed to deft. 
commanding him to levy the 3s. 4d. by distress & 
sale of the goods of pltf.; & deft. entered into 
pltf.’s house & took the goods mentioned in the 
declaration. To this plea pltf. demurred :— 
Held: judgment would be given for pitf., for a 
corpn. could not make a bye-law to have a for> 
feiture levied by the sale of goods, & though deft. 
only distrained yet the bye-law, being void as to 
the selling, was void in tolo & there could be no 
justification upon it.—CLARKE v. TUCKET (1690), 
2 Vent. 182; 86 EK. R. 8813; sub nom. CLERK v. 
TUCKET & STAPLEDON, 3 Lev. 281. 

Annotations :—Refd. Lee v. Wallis (1756), 1 Keny. 292; 

Davies v. Morgan (1831), 1 Cr. & J. 587. 

761. Not by withholding of profits till fine 
paid.|—A bye-law made by the freemen of a co. 
of oyster fishermen prohibiting any freeman from 
being engaged in the trade of sending oysters to 
market from any other ground on the shore of K. 
than the oyster ground of the co. under a penalty 
of £10 & in case of refusal to pay the same that 
such freeman shall, until the fine be paid, be 
excluded from all share of the profits to be made 
thereafter by the joint trade of the co., is a void 
bye-law, there being no usage stated to that extent, 
but only a usage for the freeman to make orders 
for regulating the co. & fishery with fines & 
penalties for the breach of such orders, & for 
prohibiting the freemen from being engaged in 
other oyster grounds under penalties to be stopped 
out of the money arising by the sale of the stint 
of oysters of such freemen.—ADLEY v. REEVES 
(1813), 2 M. & 8S. 53; 105 EH. R. 302; subsequent 
proceedings, sub nom. ADLEY v. WHITSTABLE Co. 
(1815), 1 Mer. 107, L. C. 

Annotation :—Retd. Hilis v. Hunt (1854), 15 C. B. 1. 


(6) Recovery by Action. 


Legal proceedings by & against corporations, 
their members, & officers.|——-See Part XV., post. 

Proof of breach—Entry of acknowledgment in 
books of corporation.|—See No. 729, ante. 

762. Who may sue for—Chamberlain of cor- 
poration-—Suing for benefit of corporation.]— 
HoLLINGs v. HUNGERFORD, No. 476, ante. 

763. Whether master, wardens & com- 
monalty of livery company—Penalty inflicted to 
use of poor of company & discoverer—Without 
stating in whom right of action vested.|—GuN- 
MAKERS, ETC. (MASTERS) v. FELL, No. 690, ante. 

64. ——— -—— Penalty forfeited to master & 
wardens—To use of master, wardens & company.] 
—The master, wardens & commonalty of a co., 
cannot sue for a penalty forfeited to the master & 
wardens to the use of the master, wardens, & co.— 
FELTMAKER®S’ Co. v. DAvis (1797), 1 Bos. & P. 98 ; 


126 E. R. 799. 

Annotations :—Consd. preves rv. Colby (1838), 9 Ad. & El. 
356; Tobacco Pipe Makers’ Co. v. Loder {ieee 16 Q. B. 
765. Refd. Radenhurst v. Bates (1826), 11 Moore, C. P. 
421. Mentd. R. v. Westwood (1830), 7 Bing. 1; Hybart 
v. Parker (1858), 4 C. B. N. S. 209. 


765. Whether master & wardens of 
livery company—Penalty reserved to ‘‘ master & 
wardens’’ for time being—Not if out of office 
when action brought.|—GRAVEs v. CoLBy, No. 
744, ante. 

766. Penalty reserved to company 
generally.]|—Plumbers’ Co. of London were in- 
corporated by a charter of James I. & empowered 
thereby to make bye-laws. They made a bye- 
law that the master & wardens might call, choose, 
elect & admit into the livery of the co. such person 
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Sect. 6.—Breach of: Sub-sect. 2, C. (b). 
Part VII. Sect. 1: Sub-sect.1, A.] 


free of the art of mystery of plumbing as they 
should think fit; & that every person so chosen 
should, immediately upon notice thereof, prepare 
himself to serve the same place at the then next 
meeting of the master & wardens, in such seemly 
& decent manner as formerly had been used; & 
that every person so called & chosen into the 
livery, & accepting it, should use wear & keep the 
livery, according to the usage & warning given 
him for that purpose ; & that the person so called 
& chosen into the livery, & accepting it, should 
bring in & pay at the next meeting to the master 
& wardens, to the use maintenance & relief of the 
co. & to the officers of the co. for entering the same 
& for the warning given, such fees as formerly had 
been paid in like cases; & that whoever so called 
& chosen into the livery, refused to pay the fees 
should forfeit & pay to the master & wardens for 
the time being for every such default the sum of 
£5 or less, at the discretion & pleasure of the master 
& wardens, but not less than 40s. In a declaration 
in debt on this bye-law against a person who had 
been. elected into the co. & taken the oath to obey 
the bye-laws :—Held: (1) the bye-law was not 
bad for uncertainty in the amount of the penalty ; 
(2) the declaration was not bad for not showing 
that the co. was a co. that had a livery, a livery 
being mentioned in the charter & bye-law ; (3) it 
was not bad for not showing that deft. was a free- 
man of the City of London, for the ct. could not 
take notice that none but freemen of the City were 
admissible into the livery of a co. unless it had 
been certified to the ct. by the Recorder of London ; 
(4) the master & wardens alone might sue for the 
penalty though it was reserved to the use of the 
co. generally.—PIPER v. CHAPPELL (1845), 14 
M. & W. 624; 5 L. T. O. S. 456; 9 Jur. 601; 
153 E. R. 625. 

Livery companies generally, see Part XVIL., 
post. 


Sect. 7. 


sary—Averment of demand in declaration—Bye-law 
making offender liable to action of debt.]}—A 
enalty of 20s. was imposed by one of the bye- 
aws of Butchers’ Co. on all persons selling meat 
on a Sunday within their jurisdiction, & it was 
declared by a subsequent clause that if any 
offender should deny, refuse, or neglect to pay the 
penalty he should be liable to an action of debt :— 
Held: it was not necessary to prove a previous 
demand in order to maintain such action, although 
averred in the declaration. — BUTCHERS’ Co. 
(MASTER, ETC.) v. BULLOCK (1803), 3 Bos. & P. 
434; 127 H.R. 236. 

768. ——— Sufficiency of—Reclital of demand in 
walrant to distrain.}—DaviEs v. Moraan, No. 729, 


ante. 

769. Limitation of action—Action of debt for 
penalty incurred under bye-law made by virtue of 
Royal Charter—Whether “‘ action of debt grounded 
upon contract without specialty ’’—Statute of 
Limitations, s. 3.|—An action of debt for a penalty 
due under a bye-law made by virtue of a charter 
is an action of debt grounded upon a contract 
without specialty ” & is barred by sect. 3 of the 
above stat. if not conmenced within six years 


PART VI. SECT. 7. «prejudices per 
rights under re 
l. Right to repeal—EHven if repeal v. Huron 
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after the penalty becomes due.—-ToBacco Pippy 
MAKERS’ Co. v. LODER (1851), 16 Q. B. 765; 20 
L. J. Q. B. 414; 18 L. T. 0.8. 84; 15 J. P. 728; 
15 Jur. 1194; 117 BE. R. 1074. 


Annotation -—Menta. Re Manchester & Milford Ry., [1897] 


SrEcT. 7.—REPEAL AND ABROGATION. 

_ 770. General rule.|—Where a charter gave the 
right of electing an alderman to the mayor & 
burgesses at large from themselves, & a bye-law 
stated to be made in 1577 by the then mayor & 
burgesses, but not now extant in writing, 
restrained the right of electing to the mayor & 
certain of the burgesses of the town, viz. the 
recorder, aldermen, coroners, common councilmen, 
& such of the burgesses of the town as had served, 
or did serve the office of chamberlain or sheriff of 
the town, & called the livery or clothing burgesses 
for the time being, or so many of them as should 
be duly assembled together for that purpose, 
whereof the mayor to be one, or the mayor part 
of them :—Held: the bye-law was reasonable & 
valid, but every bye-law might be repealed by the 
same body which made it, & the office of chamber- 
lain of the town, as stated in such by-law, was 
taken to be a corporate office as well as the other 
offices, the serving of which was made the quailifi- 
cation of the electing burgesses. 

In order to avoid a bye-law upon the ground of 
its being unreasonable, because of some incon- 
venience that may result from it, it should appear 
to be a probable inconvenience ; for one can hardly 
predicate of any law, that some possible incon- 
venience may not result from it; but is it likely 
to happen? ... The long continuance of a bye- 
law though it would not legalise it, if it were in 
itself illegal is fair evidence to show that there is 


- no intrinsic inconvenience in it (ELLENBOROUGH, 


C.J.).—-R. v. ASHWELL (1810), 12 Hast, 22; 104 


767. Proof of previous demand—Whether neces- ome 


sons who have obtained 


Annotations :—Consd, R. v. Westwood (1830), 7 Bing. 1; 
Goodman v. Saltash Corpn. (1882), 7 App. Cas. 633. 
771. Mandamus to compel repeal—By pro- 

posing resolution to body assembled—Refused- 

Though body empowered to make bye-laws.]—In 

the absence of any precedent the ct. refused a rule 

nisi for a mandamus calling on the mayor of a 

town to propose a resolution to the burgesses in 

guild assembled for repealing certain bye-laws, 
though it was alleged that bye-laws & ordinances 
might, by charter be made & had formerly been 

made at such guilds.—Ez p. GARRETT & CLARK v. 

ra eA CoRPN. (1832), 3 B. & Ad. 252; 110 
772. Bye-laws made under statute—Abrogated 

by repeal of statute.|—When a bye-law is made 

under an Act of Parliament the repeal of the Act 
abrogates the bye-law, unless the bye-law is 

preserved by the repealing Act by means of a 

saving clause or otherwise.—WATSON v. WINCH, 

[1916] 1 K. B. 688; 85 L. J. K. B. 587; 114 L. T. 

rr ; 80J.P.149; 32T.L. R. 244; 141L.G. R. 

6 


—— By local administrative bodies.) — Sce 
Local GOVERNMENT; PusBLIc Heattn & LOCAL 
ADMINISTRATION, 


A. R. 411; 29 Gr, 


SyNnop (1884), 9 
C. R. 95.——-CAN. 


bye-law.}—WRIGHT 348; 118. 
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Part VIl_—Meetings. 


See NOTE on p. 270, ante. 


Secr. 1.—CONVENTION OF, 
SuB-sEcT. 1.—NECESSITY FOR NOTICE. 
A. In General. 


778. Every member must receive notice— 
Omission to summon one member renders act void.] 
—If one member be omitted to be summoned to 
a corporate assembly, the act is void.— K yNasTon 
v. SHREWSBURY CORPN. (1736), 2 Stra. 1051; 93 
E. R. 1027 ; sub nom. R. v. SHREWSBURY CORPN., 
Lee temp. Hard. 147; subsequent proceedings, sub 
mom. KINASTON v. SHREWSBURY CoORPN., Lee 
temp. Hard. 295; sub nom. SHREWSBURY (Town) 
v. KYNASTON (1737), 7 Bro. Parl. Cas. 396, HW. L. 
Annotations :—-Refd. R. v. Liverpool Corpn. (1759), 2 Burr. 

723; R. ov May, R. v. Little (770), 5 Burr. 2681; R. ». 

Theodorick (1807), 8 East, 543; IR. v. Langhorne (1836), 

6 Nev. & M. K. B. 203. Mentd. Cloment v. Lewis {iga2s 

10 Price, 181; R. v. London Corpn. (1832), 3 B. & Ad. 

255; Fallv. R. (1842), 2 Gal. & Dav. 803; Re Portuguese 

ecu Copper Mining Co., Stecle’s Case (1889), 1 

174. .|—Where certain acts of a 
corpn. are to be performed at a special meeting 
of the members of that corpn., all the persons 
entitled to be present thereat must be summoned, 
if they are within a reasonable summoning distance. 
The omission to summon any one so entitled, 
renders the acts done at such meeting, in his 
absence, invalid. 

The election of treasurer for the county of the 
city of Dublin was vested by 49 Geo. III., c. xx. 
in the “ board of magistrates of the county of the 
city,’? & was directed to take place at the Sessions 
Ct. of the city, by vote of the magistrates there 
present :—Held: the recorder of Dublin was a 
member of that board, & ought to have been sum- 
moned to a meeting of the magistrates summoned 
for that election, & the omission to summon him 
rendered the election which took place in his 
absence invalid.—SmyTu v. DarRuEy (1849), 2 
H. L. Cas. 789; 9 E. R. 1293, H. L. 

A Consd. Y v. Ladies’ Imperial Club, [1920] 


nnotations :-— re) 
2K. B. 523; Refd. Merchants, etc. of Staple of England 
v. Bank of England (1887), 21 Q. B. D. 160. 


7175. Alleged custom that accidental 
omission disregarded bad.J]—To a quo warranto 
for exercising the office of mayor of a borough, deft. 
pleaded that by charter the corpn. had power to 
elect a burgess for mayor, & that by custom, 
there was an indefinite number of free burgesses, 
& the mayor, bailiffs, & burgesses, being duly 
assembled, might elect whom they would for 
burgess ; that he was elected burgess at a meeting 
duly assembled, according to the custom of the 
Late ey & was afterwards duly elected mayor 
according to the charter. The Crown traversed 
the fact that the meeting at which he was made a 
ral haere was duly assembled. It eprvered, at the 
trial, that the meeting was not held on a day 
appropriated to the purpose of electing burgesses ; 
& the jury found that the custom was to elect 
burgesses by the burgesses for the time being, who 
were indefinite in number; & that every resident 
burgess was to be served with a personal notice of 
the viinin &, if he required it, of its object; 
but_ that the custom must be taken with the 
qualification that an accidental omission to serve 
a resident burgess was not a violation of it. It 
also appeared that R., a resident burgess, had told 











the officer whose duty it was to serve the notices, 
that he need not serve him, as he was frequently 
absent, & could hear tell of what was going on. 
The officer did not serve R., who was in fact in the 
borough at the time of the meeting. The jury 
found expressly that the omission to serve R. was 
accidental :—Held: the qualification of the cus- 
tom, as to accidental omissions, was bad in law; 
& the omission to serve R. was not accidental. 
R. v. LANGHORN (1836), 4 Ad. & El. 5388; 6 Nev. & 
M. K. B. 203; 111 E. R. 889. 

Annotation :—Consd. Roberts v. Price (1847), 4 C. B. 231. 

776. ——— Though dispensed with by particular 
member.]—-R. v. LANGHORN, No. 775, ante. 

777. ——— Notice must give opportunity to 
mato imi ee appears to me to be no reason in 
principle why a deed sealed with the seal of the 
corpn. fraudulently fixed by a corporator should 
have any more efficacy than one to which the seal 
has been fraudulently affixed by any one else. 
have been unable to find any authority for such a 
proposition, & none was shown at the bar. ‘The 
acts of a corpn. are those of the major part of the 
corporation, corporately assembled. By ‘‘ cor- 
porately assembled ”’ it is mcant that the meeting 
shall be one held upon notice which gives every 
corporator the opportunity of being present. .. . 
The notice need not necessarily be special, but 
there must be such knowledge, or such means of 
knowledge, as to give each corporator the oppor- 
tunity of attending (WitLs, J.).—STAPLE oF 
ENGLAND (MAYOR, ETC. OF MERCHANTS OF) »v. 
BANK OF ENGLAND (GOVERNOR & Co.) (1887), 21 
Q. B. D. 160; 57 L. J. Q. B. 418; 56 L. T. 665, 
a ee affd. on other grounds, 21 Q. B. D. 170, 


Annotations :—~Moentd. Crapp v. East Stonehouse L. B. 
(1889), 5 T. L. R. 501; Bank of England v. Vagliavo, 
{1891) A. ©. 107; gear Pee v. Temperance Building 
Soc. (1893), 2 R. 594; Scholfield ». Londesborough, [1895] 

B. 636; Ruben v. Great Fingall Consolidated, [1904 
. B. 712; Kepitigalla Rubber Fstates v. Nation 

Bank of India, [1909] 2 K. B. 1010; London Joint Stock 

Bank v. Macmillan & Arthur, [1918] A. C. 777. 

778. When notice dispensed with—Election at 
casual meeting—Concurred in by all electors.|— 
The election of an alderman of a corpn. upon a 
casual meeting of the electors is void, unless all 
the electors concur in it.—-MusGRAV! v. NEVINSON 
(1724), 2 Ld. Raym. 1368; 1 Stra. 584; 92 H.R. 


Annotations :—Consd. R. v. Theodorick (1807), 8 East, 543. 
Mentd. Smith d. Dormer v. Parkhurst (1739), 2 Stra. 1105. 


779. —— Non-resident corporator —- Where 
majority at meeting.|—When the major part of 
the electors of a borough are met, they may pro- 
ceed to election, & notice to non-residents is not 
necessary.—R. v. Grimes (1770), 6 Burr. 2598 ; 98 


HE. R. 366. 
Annotation :—Refd. R. v. Bellringor (1792), 4 Term Rep. 810 


780. Out of reach of presiding 
officer.|—A non-resident corporator is out of the 
reach of the summons of the presiding corporate 
officer, to attend a corporate meeting for the 

urpose of an election, & need not be summoned.— 

IXON v. Burt (1817), 7 Taunt. 682; 1 Moore, 
C. P. 418; 129 E. R. 271. 

781. Meeting held on charter day.]—R. v. 
Hi, No. 788, post. 

782. tees | bon& fide adjourned—From 
meeting properly ed.|—-A bridge Act provided 
that sixteen persons therein named, “and all 
other parties’ who possessed a certain property 
qualification, ‘‘shall be, and they. are hereby 

Z2° 
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Sect, 1.—Convention of: Suh-sect.1, A. & B.; sub- 
sects,2 &8. Sect. 2: Sub-sect. 1.] 


appointed, the trustees for carrying this Act into 
execution.”’ It also provided for the holding & 
calling of meetings, but contained no express 
power of adjournment. It gave ‘“ the trustees ”’ 
aie to assess at meetings called for the purpose, 
ut no assessment was to be valid unless notice 
of the intention of making it. & of the time at 
which it was intended to be made, should be given 
to all persons to be charged therewith. The word 
“trustees”? was defined in the interpretation 
clause, ‘‘ the trustees acting by virtue of this Act.” 
The trustees named in the Act were alone sum- 
moned to the meetings. K., who by his qualifica- 
tion was a trustee, but had never acted, & whose 
name was not inserted in the Act, brought an 
action to set aside the assessment & proceedings, 
on the ground that. the meetings had not been duly 
called, & that one of the assessments was made at 
an adjourned meeting, without any fresh notice 
to the parties to be charged :—Held: (1) K., 
never having acted as a trustee, was not entitled 
to require the statutable notice ; (2) where notice 
of a meeting had been properly given, there was 
no necessity for notice of its bond fide adjourn- 
ment.—KERR v. WILKIE (1860), 1 L. T. 501; 24 
J.P. 211; 6 Jur. N. 8. 383; 8 W. R. 286, Hi. L. 
783. Notice given of particular business—Other 
business cannot be transacted—Without consent of 
Whole body.]—Wherever notice is given for one 
particular business only, the body cannot go on to 
other business unless the whole body is met, & it 
is done by consent.—R. v. WAKE (1728), 1 Barn. 
K. B. 80; 04 E. R. 55. 
Annotation :—Consd. R. v. Theodorick (1807), 8 East, 543. 


B. Select Bodies. 


784. Special summons necessary — Cannot act 
on general summons of whole body.] — Where 
particular powers are lodged in a select’ number, 
they cannot separate & act upon a general sum- 
mons of the whole body, but there ought to be a 
particular summons for that purfpose.— R. v. 
CARLISLE CorPN. (1720), 1 Stra. 385; 93 E. R. 


583. 
Annotations :—Consd. R. v. Richardson (1758), 1 Burr. 517. 


Distd. R. v. Theodorick (1807), 8 Kast, 543. Refd. Machell 
v. Nevinson (1724), 2 Ld. ym. 1355; RR. v. Parkyns 


(1820), 3 B. & Ald. 668 
785. When special summons dispensed with— 
Select body all present & consenting—On general 
summons of whole body—Unless charter requires 
summons.]|— Where the whole corpn. are summoned 
for a particular purpose, a select: body, who are all 
present, & consenting, may, at the same meeting, 
without any particular summons to them for that 
purpose in their select capacity, proceed to an 
election of a common councilman in the place of 
the other resigned ; the power of election being in 
such select body, & the charter not requiring any 
revious summons.—R. v. THEODORICK (1807), 8 
ey Bite ;: Se ee pole i 
NNO a -—~-Men o e 
Mining Co., Steele’s Case (B88) 1 ie aa SORES 
786. -]— Information for usurping 
the office of burgess of the borough of S. Plea, 
that the burgesses were a body corporate by pre- 
scription as well as by charter, & that the common 
council, or the major part of them, being duly 
assembled as such common council for such pur- 
pose within the borough, from time to time, & as 


PART Vit. SECT. 1, SUB-SECT. 1.—B. 66.—IND. 








v. TRIMB 
IL. R. 28 Bom. 


PART VII. SECT. 1, SUB-SECT. 2. 
n. How given—By publication in 


CoRPORATIONS. 


often as it had seemed fit & convenient to them, 
had elected so many persons to be burgesses as 
to them seemed fit. Replication, that notice of 
the purpose for which the supposed assembly of 
the common council was to be held was not at 
any time before the said assembly was held given 
to the aldermen or capital burgesses of the borough, 
or any or either of therh :—-Held: the replication 
was bad, because it assumed, as a general pro- 
position of law, that there could not be any 
lawful assembly for the purpose of electing a 
burgess without previous notice of the purpose 
of the meeting having been given to every member 
of each select body of the common council ; 
whereas, if all the members of such select body 
were present at, & concurred in the election, such 
notice would have been unnecessary.—R. v. 
CHETWYND (1828), 7 B. & C. 695; 1 Man. & Ry. 
K. B. 5384; 1 Man. & Ry. M. C, 200; 6 L. J. 0.8. 
M.C. 49; 108 HE. R. 883. 


SuB-SECT. 2.—SUFFICIENCY OF NOTICE. 

787. How given— Usual method.] —- Where 
there is a usual method of notice of an election in 
a@ corpn. it cannot be dispensed with.—R. v. May, 
R. v. LirruE (1770), 5 Burr. 2681; 98 E. R. 408. 

788. ——— Reasonable method— Ringing bell 
unreasonable.|—Information for usurping the office 
of burgess of the borough of M. The plea stated 
(inter alia) that M. was an ancient borough, & the 
burgesses a corpn. by prescription, consisted of an 
indefinite number; that from time immemorial a 
ct. had from time to time been held amongst other 
things for the election of burgesses, & notice of 
holding the ct. had been immemorially given by 
ringing a certain bell within the town & borough, 
& that the burgesses, or so many of them as chose, 
had a right to attend that ct.; & being present 
& attending there, had elected & had a right to 
elect at their discretion such persons to be bur- 
gesses as they thought fit; that notice of holding 
the cl. was given by ringing the bell; that the ct. 
was held; & deft. elected a burgess :—Held: all 
the pleas were bad; the notice by the ringing of 
the bell of holding the cts. or meetings was not a 
reasonable notice of the cts. or meetings, or of the 

urposes for which they were held, & was therefore 
insufficient. 

Where a meeting is held on a chartcr-day it is 
not: necessary to give notice of it|; but at any other 
time notice of a meeting & of the purposes for 
which it is held must be given (LITTLEDALE, J.).— 
R. v. Hrtn (1825), 4 B. & C. 426; 6 Dow. & Ry. 
K. B. 593; 3 Dow. & Ry. M. C. 219; 107 E.R. 
1118. 

Annotations :—Consd. TR. v. Chetwynd (1828), 7 B. & C. 695. 
istd. KR. v. Pulsford (1828), 8 B. & C. 350. Mentd. La 

Compagnie de Mayville v. Whitley, [1896] 1 Ch. 788. 

789. Time for giving— Full notice necessary — 
Corporation election.|—A corpn. having accepted 
a charter empowering the body thereafter to 
elect persons in the room of such members as 
should die, or be disfranchised, cannot elect any 
persons except there be vacancies by such events. 
Full notice should be given of corpn. elections, 
gba when held upon bye-days, & anything 

ike surprise vitiates the election—-PaGE v. R. 
(1792), 2 Ridg. Parl. Rep. 445, H. L. 

790. Notice by advertisement dated too 

late—Though printed & partly circulated in time.] 





nempener for certain number of _con- 
secutive weeks.}—PORTLAND & LAN- 
CASTER STEAM FERRY Co. v, PRatr 
(1850), 2 AU. 17.—CAN, 


Part VII.—MEETINGS. 


—By a canal Act, no meeting of comrs. was to 
held unless previous notice should be given in 
some newspaper, published or circulated in the 
county of G. at least sixteen days before such 
meeting. Notice of the meeting of the comrs. to 
be held on Feb. 12, was inserted in a news- 
paper, dated Jan. 27, on which day the notice 
itself also bore date; but it was proved that 
the newspaper was printed & partly circulated 
on Jan. 26 :—AHeld: the notice was insufficient, as 
not: being given ‘‘ at least sixteen days before such 

meeting.’’—R. v. ABERDARE CANAL Co. (1850), 14 

Q. 1B. 854; 4 New Mag. Cas. 123; 19 L. J. Q. B. 

251; 15 L. T. O. S. 453; 14 7. PP. 497; 14 Jur. 

735; 117 E.R. 328. 

Annotations :—Mentd. R. v, Salford (1852), 16 Jur. 907; 
Wildes 7. Rusgell (1866), Har. & Ruth. 689; R. v. Wood- 
house, [1906} 2 K. B. 501. 

781. Contents of notice — Must state purpose— 
Unless held on charter day.|—R. v. Ht, No. 788, 
anle. 

792. Unless to select body only.|— 
Where an election to an office in a corpn. was to 
be made by a select: body appointed by the charter 
to be aiding the mayor :—Held: the mayor was 
not bound to give to the members of such select 
body a specific notice of a meeting to be held for 
the purpose of such election ; but that a reasonable 
& usual notice requiring them to attend at a meet- 
ing of the corpn. at a time specified, without 
stating for what purpose the meeting was called 
was sufficient.—R. v. PULsForD (1828), 8 B. & C. 
350 ; 2 Man. & Ry. K. B. 384; 1 Man. & Ry. M.C. 
419; 6L. J. O.8S. K. B. 3386; 108 E. R. 1073. 


Annotation :-—Refd. La Compagnie de Mayville v. Whitle 
[1896] 1 Ch. 788. me e 53 


793. Adjourned meeting — From meeting 
which all corporators must attend—Notice of 
ie it unnecessary.}]-— R. v. Harris, No. 511, 
ante. 

794, —— Notice of purpose unnecessary 
—Vestry.|—Where notice of the purpose of a 
vestry mecting has been duly given, & that mect- 
ing has begun but not completed a certain business, 
& the meeting is regularly adjourned, such business 
may lawfully be completed at the adjourned mcet- 
ing, though the notice for summoning such 
adjourned meeting does not state the purpose for 
which it is summoned.—ScADDING v. LORANT 
(1851), 3 Tl. I. Cas. 418; 17 L. T. O. S. 225; 15 
Jur. 955; 10 E. R. 164, H. L.3 affg. S. C. sub 
Loh v. SCADDING (1849), 13 Q. B. 706, 

x. Ch. 

Annotations :—Folld. Kerr v. Wilkie (1860), 1 L. T. 501. 
Refd. Wills v. Murray (1850), 4 Exch. 843; 
Thomson, [1917] 2 Ch. 261. Mentd. Dimes v. Grand 
Junction Canal (1852), 3 H. L. Cas. 759; Waterloo Bridge 
Co, v. Cull (1859), 1 E. & HK. 245: Ainsworth v. Creeke 


(1868), L. R. 4 0. P. 476; Iron Ship Coating Co. v. Blunt 
tisess L. R38 GC. P, 484, : ing 














SUB-SECT. 3.—ENFORCEMENT. 


795. By mandamus—For public business only.] 
The ct. said they never knew a mandamus go 


0. Contents of noticc—Must state 
pucnon distinctly.}—The byc-laws of 
‘Toronto Corn Exchange provided that 
notice of a meet 
of a member must be given :—Held: mpeoac 
notice of ‘‘ a meeting to take into con- & foval 
sideration the conduct of a member ” 
was not a compliance with such pro- 
vision; it should have stated dis- 
tinctly what the object. of the meeting 
was.—-CANNON v. TORONTO CORN 
EXCHANGE (1879), 27 Gr. 23; 5 A. R. 
268,— CAN. 





q. 
passed by deft. 


p.—— ———.}-Pltf. had attended 
@ meeting which had been illegally 


‘i pltf. & afford 
called, inasmuch as the notice did not 


state the purpose for which it was 
o fone red had Soveret Pa a defence 
efo 6 council :—He 
ing for the expulsion preauod from afterwards filing a bill N. B. R. 400.—CAN. 
hing the proceedings as irregular 
id.— MARSH ¥. 
(1880), 27 Gr. 605.—CAN. 





meeting, suspending for life pltf. from 
membership in it on account of his 
misconduct at its meeti 
aside as the notice calling 
did not set out the charges = er? 

him an opportunity to 
reply thereto, but merely stated that 
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to require a corpn. to assemble themselves unless 
there were shown to the ct. some matters necessary 
to be done in the corpn. relating to the public.— 
R. v. LIVERPOOL BorouGcH (1728), 1 Barn. K. B. 
82; 94 EB. R. 57. 

796. ——— For removal of disqualified members 
—Refused.|—Mandamus refused to compel a 
corpn. to meet for the purpose of considering the 
propriety of removing non-resident members, 
where the charter in terms required residence.— 
R. v. ToTNESS CoRPN. (1825), 5 Dow. & Ry. K. B. 
481; 2 Dow. & Ry. M. C. 507. 

For election of members.|—-See Nos. 578, 
579, ante. 

For putting particular resolution.]— See 
No. 771, ante. 


Sect. 2.—THE QUORUM. 
SuB-SECT. 1.—NECESSITY FOR. 


797. Major part of corporators must be present 
—Unless otherwise provided by constitution—Or 
usage.|— Acts of the majority are binding in a 
corpn. But the major number of the whole ought 
to be present, unless it be otherwise provided by 
the original constitution or ancient usage. Semble : 
leases sealed by the majority of the chapter, 
resident at the time, are generally good by usage. 
—HASCARD v. SOMANY (1693), 1 Freem. K. B. 504 ; 
89 E. BR. 380. 

Annotations :—-Refd. R. v. Hoyte (1795), 6 Term Rep. 430; 

Merchants, etc. of Staple of England v. Bank of England 

(1887), 21 Q. B. D. 160. 


798. Corporation falling below requisite 
majority cannot act.|—Where a charter required 
that the mayor & common clerk for the time being, 
& the common council for the time being, or the 
major part of them, should elect; & the common 
council was a definite body, consisting of 36 :— 
Held: a majority of the whole number must meet 
to form an elective assembly; & if the corpn. he 
so reduced as that so many do not remain, no 
election can be had at all.—R. v. BELLRINGER 
(1792), 4 Term ees 810; 100 BE. R. 1315. 
Annotations :—Consd. R. v. Miller (1795), 6 Term Rep. 268 ; 

kh. v. Morris aan y 4 East, 17; HK. v. Devonshire (1823), 

1B. & C. 609; Bilacket v. Blizard (1829), 9 B. & C. 851. 

Refd. R. v. Hoyte (1795), 6 Term Rep. 430; R.v. Thornton 

1803), 4 Kast, 294; R. v. Bower (1823), 1 B. & C. 492; 

.v. Wyllyams (1823), 3 Dow. & Ry. K. B. 753; Goda- 

manchoster Corpn. v. Phillips (1836), 5 L. J. K. Bb. 108. 

Moentd. Rennell v. Lincoln (1825), 3 Bing. 223. 

See, also, No. 419, ante. 

799. .|—To constitute a valid assembly of a 
select vestry appointed under Church Building Acts, 
1818 (c. 43) & 1819 (c. 134), a majority of the whole 
number appointed should be present, & therefore a 
church rate made by a minority, viz. seven out 
of a body of twenty-six is invalid. It is a general 
rule of law, that where a limited number of persons 
are to perform a public duty, there must be a 
majority of the whole body assembled, & a majority 
of the persons assembled at such a meeting may 


it was called to consider his conduct at 
@ previous mecting.-COHEN v. HAZEN 
AVENUE SYNAGOGUE CORPN. (1920), 47 








: pitf. not 


HURON COLLEGE PART VII. SECT. 2, SUB-SECT. 1. 


r. Meelings falling below re- 
.]—A__ resolution ascribed number may act—Unleas other- 
corpn. at a special wise provided .}—In the 


by co 
absence of anything to the contrary 
in the governing instrument, bodies 


, was set | meeting may act, notwithstanding 
€ meet . the members present are below the 
i‘ prescribed number.—DEUTSCHE EVAN- 

GELISCHE KIRCHE 


OD PRETORIA 0. 


i HoOEPNER (1911), Tv. ° 218.—8. AF. 
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act.—BILACKET v. BLIzARD (1829), 9 B. & O. 851; 
4 Man. & Ry. K. B. 641; 2 Man. & Ry. M. OC. 
869; 109 HK. R. 317; sub nom. FREEMAN v. 
eae BLAOKETT v. BLIZARD, 8 L. J. O. 8S. K. B. 


Annotations :-—Retd. Hall v. Maule (1838), 7 Ad. & El. 721; 
R. v. Christ Church (1857), 26 L. J. M. C. 68; Atten- 
borough v. Kemp & Page 1860), 6 Jur. N. 8. 1354; R. ». 
Chester (1901), 17 T. L. R. 533. Mentd. R. v. Fenton 
fer I, A nae & Dav. 17; R. v. Leeds, Ez p. Binns (1906), 


Sus-sect. 2.—How CALCULATED. 


800. How calculated—Corporation consisting of 
definite number—MajJority of that number.|—R. 
v. BELILRINGER, No. 798, ante. 

801. —— Majority of existing members— 
Where warranted by charter or usage.] — R. v. 
Hoyts, No. 259, ante. 

802. Not majority of existing 
members.] — Where the charter of a corpn. pro- 
vided that, when any one or more of the capital 
burgesses for the time being should die, or dwell 
without the borough, or be removed from his 
office, it should be lawful to the other capital 
burgesses at that time surviving & remaining, or 
the greater part of the same, of whom the mayor 
was to be one, to elect another, or others of the 
burgesses of the borough, into the place or places 
of the capital burgess or burgesses so happening 
to die, elc.:—Held: a majority of the entire 
body of capital burgesses, & not merely of those 
then existing, must be present to make a good 
election under that clause.—R. v. DEVONSHIRE 
(1823), 1 B. & C. 609; 107 BE. R. 224; sub nom. 
R. ve. WYLLYAmMs, 3 Dow. & Ry. K. B. 75. 
Annotations :—Consd. R. v. Headley (1827), 7 B. & C. 496, 

Apld. R. v. May (1833), 4 B. & Ad. 843. 

803. -]—(1) The charter of the 
corpn. created two bailifis & twelve assistants, & 
enacted that the bailiffs & assistants for the time 
being should be the common council of the 
borough ; that the bailiffs & assistants, for the 
time being, or the greater part of them, of whom 
the bailiffs should be two, should make bye-laws, 
should elect the recorder & town-clerk, & should 
elect the bailiffs annually; if a bailiff died in 
office, or was removed, the successor was to be 
chosen by the assistants for the time being, or the 
reater part of them; the assistants nominated 
n the charter to hold for life unless removed by 
the bailiffs & assistants for the time being, or the 
greater part of them, of which part the bailiffs 
should be two, & to be removable by the bailiffs 
& assistants for the time being, or the greater part 
of them without the quorum clause; & in that 
case, or in case of death, the successor to be 
elected by the bailifis & assistants then living or 
remaining, or the greater part of them without 
the quorum clause, & so from time to time :— 
Held: a meeting at which the two bailiffs & only 
six assistants were present, was not a regular 
corporate meeting for the purpose of accepting 
a resignation of a freeman, although the number 
of assistants was reduced below twelve by deaths. 
(2) One member of a corpn. cannot in law release 
the corpn. of which he is a member because he 
is a constituent portion of the party released.— 


PART VII. SECT. 2, SUB-SECT. 2. —In 


a. How calculated — Where no statu- 
tory quorum-—Majority of members. 




















absence of 


the case of a body conati- 
tuted by statute Be requires, in em 
etatw uorum, & 
least a majority of the members of 


CoRPORATIONS. 


GODMANCHESTER CORPN. v. PHILIPS (1836), 4 Ad. 

& El. 550; 1 Har. & W. 686; 6 Nev. & M. K. B. 

211; 61.3. K. B. 108; 111 B. R. 893. 

Annotations :—Mentd. Quarterman v. Cox (1837), 8 C. & P. 
97; Yeomans rv. Leigh (1837), 1 Jar. 479. 

04. Construction of charter.]— A 
charter constitutes a corpn. to consist of two 
bailiffs (senior & junior) 12 aldermen & an in- 
definite number of burgesses &, after nominating 
the two first bailiffs & directing the election of the 
first 12 aldermen, provides that, on a certain day 
in the year, the senior bailiff shall be chosen by 
the bailiffs & aldermen, or the major part of them, 
out of the aldermen, for one year, & until another 
of the aldermen to that office in due manner 
should be elected, perfected, & sworn ; & also 
provides for the election of the junior bailiff on 
the same day by a different mode of election for 
one year, & until, etc., as before :—Held: the two 
bailiffs do not thereby constitute but. one officer ; 
& the senior & junior bailiffs of different years last 
legally appointed, their respective successors 
facto for several years, having been ousted by quo 
warranto, might coalesce together & preside at a 
corporate meeting of the bailiffs & aldermen for 
the election of a senior bailiff; & the charter, 
having directed the future election of a senior 
bailiff, after the first appointment of two bailiffs & 
twelve aldermen, to be made of one of the aldermen, 
must. be taken to mean that there should be only 
eleven acting efficient aldermen apart from the 
senior bailiff who was also an alderman; & con- 
sequently six aldermen were a majority of that 
integral part capable of making together with 
the two last Jegal bailiffs, an elective assembly for 
the purpose of choosing a senior bailiff—R. v. 
THORNTON (1803), 4 East, 204; 1 Smith, K. B. 
109; 102 H.R. 843. 

Annotation :—Refd. R. v. Devonshire (1823), 1 B. & C. 609. 
805. Corporation consisting of several integral 
parts—Majority of each part—Construction of 
charter.|—-Where a charter directed that out of 
certain persons to be nominated in a particular 
mode, ‘‘the mayor, aldermen, bailiffs, principal 
burgesses, & other burgesses & inhabitants of the 
borough for the time being, they being for that 
purpose congregated & assembled together, or the 
greater part of them as should be so congregated, 
might, by the greater part of the voices of them so 
assembled, choose one to be mayor’ :—Held: a 
majority of each definite body must be present in 
order to make a valid election.—h. v. BOWER 
(1823), 1 B. & C. 492; 2 Dow. & Ry. K. B. 761; 
1L.J.0.S. K. B.174; 107 E. R. 182. 
v. Wyllyams (1823), 3 Dow. & 


Annotations :—Consd.. R. 

By. K. B. 75. Refd. R. v. Hea oy (1827), 7 B. & C. 496 ; 

Blacket v. Blizard (1829), 9 B. & C. 861. 

806. -] —A charter granted to 
a corpn. by prescription, recognised the existence 
of a body consisting of 36 chief burgesses, & 
directed that the mayor, recorder, ‘‘ & the chief 
burgesses, being the common council of the 
borough, of which chief burgesses twelve were 
called, known, or distinguished, by the name & 
distinction of chief burgesses, councillors, of the 
borough, or the greater part of them should have 
power & authority to choose, nominate, & appoint, 
a mayor, etc.’”’; & the mayor was to be chosen 
out of the chief burgesses, councillors. It created 
a court of record within the borough, which was to 
be held before the mayor, recorder, & the chief 
burgesses, conncillors, before whom also the sessions 
of the peace appointed to be held, out of whom 


such body to determine what shall be 
& ag ea hehe v. GUINNESS 
(1904), 23 N. Z, L. R. 748.—N 

















Part VII.—Meertinas. 


the justices for the borough were to be chosen, & 
by whom fines were to be imposed on persons 
refusing to take upon themselves offices to which 
they had been elected :—Held : when the common 
council are assembled in their elective capacity, it 
was sufficient, if any 19 chief burgesses were 
present ; & it was not necessary that the presence 
of a majority of the 24 chief burgesses, not being 
councillors, should concur, & therefore an election 
of chief burgesses at a council, where there were 
not more than the mayor, recorder, nine chief 
i ea councillors & ten chief burgesses was 
good. 


When you give a right of election to persons, 
describing them by their corporate character, 
every member which enters into that description 
must concur, & must be present at the time of the 
election; & in the case of definite bodies, you 
must have a majority of every definite body; as 
for instance, if you give a right of election to the 
mayor, aldermen, chief burgesses, & other bur- 
gesses, the aldermen & the chief burgesses, being 
each of them definite bodies, then it is essential 
that you should have a majority of the aldermen 
present, & a majority of the chief burgesses; but 
the necessity of the concurrence of each integral 
part, may or may not, be applicable, according to 
the language of the right. of election, when you can 
see the terms in which the right of election is 
granted (BAYLEY, J.).—R. v. HEADLEY (1827), 
7B. & CO. 496; 1 Man. & Ry. K. B. 345; 6 
L. J. 0.8. K. B. 53; 108 BE. R. 808. 

807, -|—~The general rule of 
construction for charters is, that where the select 
body consists of integral parts, & ‘a majority ”’ 
must be present at an election to fill up a vacancy 
there must be | ohne a& majority of such integral 
part. Thus, if there be a mayor, six aldermen & 
twelve capital burgesses, there must be present 
at an election, the mayor, four aldermen, to make 
a majority of the aldermen, & seven capital bur- 
gesses to make a majority of the capital burgesses ; 
although ten would be a “ majority ” if that word 
were considered as applicable to the whole body. 
But this general rule is not inflexible, & where 
the terms of the charter show that it would be 
against the intention of the donor to adhere to 
the above rule, a different construction must be 
given. Thus, where there were a mayor, two 
bailiffs & four jurats; & the presence of a 
*‘ majority ’’ was necessary to fill up a vacancy :— 
Held: the above general rule did not apply; for 
there could be no majority with regard to the 
bailiffs, who were but two in number; &, con- 
sequently, an election of a jurat, at which there 
were pos the mayor, the two bailiffs, & two 
out of the remaining jurats, was a good election, 
the general rule being inapplicable; & there being 
five, a majority of the whole seven, present.—R. v. 
GREET (1828), 8 B. & C, 363; 2 Man. & Ry. K. B. 
391; 1 Man. & Ry. M. C. 428; 7.7.0.8. K. B. 
92; 108 E. R. 1077, 


Annotations :-—Refd. Blacket v. Blizard (1829), 9 B. 
851; R. v. Beaufort (1833), 3 Nev. g vie . B. Me: 
Godmanchester Corpn. ». Phillips (1836), 4 Ad. & EI 











perce quorum.]—See Nos. 819, 820, 
post. 





Of particular members of quorum.]—Sce 
Nos. 809, 818, post. 


Power as co-agents—Provisional committee of 
railway.|—See AGENOY, Vol. BS Dp. 560, No. 2086. 
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t. Members not entitled to vote— 
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SUB-SECT. 38.—PRESENCE OF PARTICULAR OFFICER 
OR MEMBERS. 


808. Head of corporation — Presence necessary 
—Master of college—Must be named in corporate 
acts.|——Master of college must be named in cor- 

orate acts.—ANON. (1698), 12 Mod. Rep. 232; 

8 BE. R. 1284. 
Annotation :-—Refd. R. v. St. Catherine's Hall, Cambridge 

(1791), 4 Term Rep, 233, 

809. .}—(1) A corpn. may have 
several names. 

(2) If a corpn. charges one of its officers with 
what does not appear to be an offence, though he 
may answer & answer insufficiently to what is, 
they cannot remove him. 

(3) If a statute authorises a corpn. to remove 
an. officer, making the bailiffs, who are the heads 
of the corpn., of the quorum, an allegation that he 
was duly amoved by the bailiffs being present, 
implies that the requisites of the statutes were 
complied with in the removal. 

(4) Though an Act of Parliament on authorising 
the performance of a particular act nominates a 
quorum, it is not necessary that the persons 
mentioned in it should expressly consent to it; 
it ig sufficient if they are present when it is done. 

(5) A corpn. can do no act in the absence of the 
head of the corpn. 

(6) In a variation between the writ of mandamus 
& return in the name of a corph., described in the 
former as of the town of Gippus & in the latter as 
of the town of Gipwico:—Held: these were 
different names & so the writ was misdirected.— 
R. v. Ipswich Corpn. (1706), 2 Ld. Raym. 1232 ; 
2 Salk. 434; 92 BE. R. 313; sub nom. R. v. WHIT- 
ACRE, Holt, K. B. 445; sub nom. WHITACRE’S 
Cas#, 11 Mod. Rep. 67; subsequent proceedings sub 
nom. R. v. Ipswich CoRPN. (1707), 2 Ld. Raym. 1283. 
Annotations :—As to (1) Consd. R. v. Ward (1729), 1 Barn. 

K. B. 294; R. vw Wells (1767), 4 Burr. 1998.  Apld. 

Cassel] v. Inglis, [1916] 2 Ch. 211. Refd. R. v. Cambridge 
University (1724), Fortes. Rep. 202; Hayman v. Rugby 


School (1874), L. R. 18 Eq. 28. Asto(3) Refd. The L. B. of 


Southampton (1858), 8 E. & B. 801. As to (4) Refd. R. 


v. 

Leeds, Ex p. Binns (1906), 95 L. T. 916. As to (5) Consd, 

R. v. Corry (1804), 5 East, 372. Refd. Blackot v. Blizard 

(1829), 9 B. & G. 851. Generally, d. R. v. Halford 

(1734), 7 Mod. Rep. 193; R. ». London (1785), 4 Doug. 

. B.'360;_R. v. Joint Stock Co.’s Registrar (1847), 10 

Q. B. 839; R. v. Hayward (1862), 2 B. & S. 585. 

810. Mayor.]— It is insisted that 
there is a right in the common council to elect 
without the concurrence of the mayor & to fill up 
the vacancies in their body upon the election of 
the mayor but no instance is given that the 
members ever proceeded to an election without 
the direction of the mayor (PRATT, C.J.).— 
MAcHETI. v. NEVINSON (1724), 11 Hast, 84, n.; 
2 Ld. Raym. 1355 ; 103 BH. BR. 936. 

Annotation :-—Refd. R. v. Parkyns (1820), 3 B. & Ald. 668. 

811. ——- ——— When business introduced— 
Not for completion.]—IJt is very true. that no new 
business can be proposed in the absence of such 
officer; but the assembly has always a right to 
proceed in the business, that was begun, when he 
was present (per Cun.).—R. v. NORRIS (1730), 1 
Barn. K. B. 385; 94 E. R. 260. 

Annotations :-—Refd. R. v. Buller (1807), 8 East, 389; R. v. 
Gaborian (1809), 11 Hast, 77. 

812. & until completion.) — If 
a presiding officer, who by the constitution of the 
borough forms an integral part of an elective 
assembly, depart from it after the meeting has 
been regularly formed, & the election entered upon, 
but before it is completed, an election made after 























Entitled ‘orm Members (1915), 83 W. L. R. 275; 9 W. W. R. 
not pan TR to ne ae Frtitied to {ers 53° B. CG. R. 352.—CAN. 
form a quorum.—Doia v. MATHEWS 
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Sect. 2.—The quorum: Sub-sect. 3, Sect. 3: Sub- 


his departure is void.—R. v. BULLER (1807), 8 


East, 389; 103 HE. R. 392. 
Annotations -—Refd. R. v. Gaborian (1809), 11 East, 77; 
R, rv. Williams (1813), 2M. & S. 141. 


813, —— ——- ——- ——.]— Assuming that 
under 11 Geo. J, c. 4, an election began at a cor- 

orate meeting, whereat the mayor presided, may 
fe completed, in case of his absenting himself 
pending the proceeding, under the presidency of 
the next in place & order to him; yet where a 
question arose of a voter, on which the mayor as 
presiding officer decided by rejecting the vote, 
& thereupon the remaining votes being equal, he 
declared the same, & that no election could be 
made, & thereupon ordered the meeting to be dis- 
solved ; & no objection was made at the time, nor 
any notice given to the electors present that any 
of them intended to proceed in the election not- 
withstanding the decision which turned out to be 
erroneous, but after suffering the mayor & many 


of the freemen to depart without notice, the rest | 


who remained together proceeded to complete the | 


election :—Held: such election was void even 
under the statute, ‘as a surprise & fraud on the 
other electors.—R. v. GABORIAN (1809), 11 Hast, 
773; 103 BE. R. 933. 

It is necessary 


14, ——- ——- ——- ——..] — 

that. a presiding officer, who I the charter of a 
borough forms an integral part of an elective 
assembly, should be present up to the time when 
the election is completed, & the election cannot 
be proceeded in during his absence although he 
should improperly absent himself.—R. v. WILLIAMS 
(1813), 2M. & S. 141; 105 BK. R. 335. 

AOR :~—Refd. R. v. Salway (1829), 4 Man. & Ry. K. B. 


815, —— Unless act to be done by 
particular part of corporation only.|—I agree, that 
wherever any business is to be done by a particular 
part: of a corpn. only, the presence of the mayor 
is not requisite at. the assembly ; but wherever 
the business is to be done by the whole corpn. at 
large, the presence of the mayor is absolutely 
necessary. In the present case all the members 
of the corpn. had a voice in the election (LorRD 
RAYMOND, C.J.).—R. v. DUFFIN (1733), 2 Barn. 
K. B. 370; 94 E.R. 559. 

816. ——- Head consisting of two bailiffs — One 
cannot act alone.|—Where two bailiffs are to be 
chosen by charter, & one only is chosen, the latter 
cannot act alone.—R. v. Smarr (1768), 4 Burr. 
2244; 08 BE. R. 168. 

817. Other particular members — Made part of 
quorum by constitution---Presence necessary — 
Concurrence unnecessary.}—R. v. IpswicH Corpn., 
No. 809, ante. 

818, —— ——- ——- ——.] — Where a power 
of election is vested in a set number, quorum A. 
& B. to be two, their presence only is requisite, 
& not their consent.—-CoTron v. Davies (1717), 
1 Stra. 53; 93 E. R. 380. 





Srct. 3.—PROCEEDINGS AT MEETINGS, 
SuB-SEcT. 1.—PoweErs oF Masoriry. 
A. What Constitutes a Majority. 
819. Need not be majority of whole body.|— 
(1) Where a certain number are incorporated, a 


major part of them may do any corporate act, 
though nothing be mentioned in the charter. 


PART VII. SECT. 8, SUB-SECT. 1.—B. 
822 i. General rule.}+—Whatever can 


be lawfully done by a corpn. can be 
done by the act of the majority of 
ite members.—Gray & CATHCART », 


CoRPORATIONS. 


(2) It is not necessary that every corporate 
act should be under the seal of the corpn. 

(3) By the rules of law, where corporate acts 
are to be done by the whole body, or by a select 
number of it, it is not necessary all should concur. 

This is a rule of law, & no words are required 
to give this power to the majority, where an act 
is directed to be done by them, or a major part. 
The true construction is, that the words do not 
respect the doing the act itself, but respect the 
meeting, & give a power upon a proper summons 
to the whole body, for the major part to meet, 
for the purpose of doing such acts. In such cases, 
if a major part of the body meet a major part of 
those thus met, though less than a major part of 
the whole may do the act; but without such a 
clause all must meet, & then the major part met 
conclude the whole body (LorD HarpwickF, C.). 
—A.-G. v. Davy (1741), 2 Atk. 212; cited in 1 
Ves. Sen. 419; West temp. Hard. 121; 26 EH. lh. 
531, L. Cc. 

Annotations :—As to (1) & (2) Expld. Re Portuguese Con: 
solidated Copper Mining Co., Stcele’s Case (1889), 1 Meg. 
246. As to (1) & (3) Consd. Grindley v. Barker (1798), 
1 Bos. & P. 229. . A.-G. v. Parker (1747), 3 Atk. 
576; R. ve. Davie (1837), 6 Ad. & El. 374. 

820. Need not be quorum — Quorum fixed by 
constitution.|—The act of the majority of a corpora- 
tion is in general considered as the act of the 
whole: therefore where one clausc in an Act of 
Parliament declared, that ‘‘ all powers & authorities 
given to certain comrs. might be executed by 
the major part of them assembled at a meeting, 
not being less than thirteen ’’; & another clause 
empowered those comrs. ‘‘at any meeting at 
wlich not less than thirteen should be present, 
by writing under their hands, to appoint a 
treasurer ” :—Held: a written appointment signed 
by twelve comrs. of a mecting, consisting of 
seventecn, was a valid appointment. -—— CorrTIs 
v. KENT WATER-WoORKS Co. (1827), 7B. & C. 314; 
51. J.0.S. M. C. 106; 108 K. R. 741. 
Annotations :—Refd. Wilkinson v. Malin (1832), 2 Cr. & J. 

636. Mentd. R. v. Wilson (1835), 1 Har. & W. 407; 


Christopherson v. Lotinga (1864), 15 GC. B. N. 8. 809; 
Hereford Corpn. v. Morton (1866), 31 J. P. 56. 


821. Majority of members present—All members 
not voting.|—By an order of the Poor Law Comrs. 
regulating the proceedings of Guardians of the 
Poor in the parish of M., the election of officers 
was to be by a majority of the guardians present 
at a meeting of the Board. By Poor Law Amend- 
ment Act, 1849 (c. 103), s. 19, in case of an equality 
of votes upon any question at a mecting of 
guardians of any union or parish, the Chairman 
has a second or casting vote. 

At an election of Clerk to the Guardians of M. 
22 guardians attended. On their assembling, the 
chairman said he should not vote for any candidate, 
but merely preside at the meeting as chairman. 
He did so, & took the votes, of which there were 
eleven for one candidate & ten for another. The 
former was declared elected, & entered upon the 
office. On motion for a quo warranto :—Held: 
the chairman could not be considered as having, 
for the purpose of the election, withdrawn; & 
such election was void, as not having been deter- 
mined by a majority of the guardians present.— 
R. v. GRirFiTHs (1851), 17 Q. B. 164; 117 E. R. 
1243; sub nom. R. v. St. MARTINS-IN-THE-FIELDS 
GUARDIANS, 15 Jur. 800, 803. 


B. Binding on Minority. 
822. General rule.|—Hascarp v. SoMANy, No. 
797, ante. 





TRINITY COLLEGE, DUBLIN (PRoVosT 
ETC.), [1910] 1 L. R. 370.—IR. 


Part VII.—MEETINGS. 


8238. -}— An information was brought, 
against deft., for making a false return to a manda- 
mus, which commanded him to proceed to the 
election of a town clerk in the room of B, to 
which he returned, that before the arrival of the 
writ, S. had been duly chosen, & sworn into the 
office. It appeared in evidence, that the right of 
election was in thirty common counril-men ; 
that the mayor at such a time had summoned 
them to meet for the election; that twenty-eight 
met, & three candidates were set up, & two of the 
twenty-eight voted for one; that thirtcen voted 
for another, & the mayor & twelve more voted for 
the third; & that the mayor, pretending to have 
a@ casting vote, declared his man duly elected, & 
at another ct. swore him. 

There needs no more evidence to prove this 
return to be the mayor’s, but the copy of the writ: 
& return thereof in the Crown Office. This action 
for a false return may be brought against the 
whole corpn., or against any particular member 
of it; & the mayor or other head officer, of com- 
mon right, has no casting voice, but such a thing 
may be by prescription or charter, though not 
otherwise: if there be an equality of votes, & 
therefore they cannot choose, upon a mandamus 
they must agree, or else they shall be all brought 
up as in contempt, & laid by the heels till they 
agree therein; but it suffices that a majority 
do agree (Hort, C.J.).—R. v. CHAPMAN (MAYOR 
OF BATH) (1704), Holt, K. B. 442 ; 6 Mod. Rep. 152; 
cited 15 Vin. Abr. 214, pl. 4; 90 E. R. 1144, N.P. 
Annotation -—Mentd. Anon. (1730), 1 Barn. K. B. 327. 

824. |—A.-G. v. Davy, No. 819, ante. 

825. ——-.|—-R. v. VARLO, No. 255, ante. 

826. ——-.]|—GRINDLEY v. BARKER, No. 471, 
ante. 

827. .J—CorTIs v. KENT WATER-WORKS Co., 
No. 820, ante. 

See, also, Nos. 471-473. 799, ante. 

828. Unless constitution provides otherwise.]— 
R. wv. KENDALL, No. 192, ante. 

829. Minority cannot alter decision—By subse- 
quent resolution—Without consent of majority.|— 
A resolution passed by the majority in vestry to 
declare that no church rate is necessary & to 
refuse any such rate does not disentitle the persons 
composing that majority to vote upon the question 
of any particular proposal for a rate made by any 
of the minority, & if a rate should be made by the 
minority alone the votes of the other persons 
present not having been taken on it such rate 
will be bad.—GosLIna v. VELEY (1853), 4 H. L. Cas. 
679; 21 L. T. O. S. 265; 17 Jur. 9839; 1C. L. R. 
950; 10 E. R. 627, H. L.3 revsg. (1850), 12 Q. B. 
828, Ex. Ch. 

Annotations :—Refd. Cordey v. Bentloy (1851), 15 J. P. Jo. 
754; R.v. Christ Church (1857), 26 L. J. M. C.68. Mentd. 
R. v, Christchurch (1857), 3 Jur. N. 8. 1074 ;_R. v. London 
Consistory Court, Er p. Beall (1862), 12 C. B. N. &. 220; 
Drinkwater v. Deakin (1874), L. R. 9 C. P. 626; A.-G. v. 
Wilts United Dairies (1921), 37 T. L. R. 884. 
Concurrence of particular members of quorum.] 

-——See Nos. 809, 818, ante. 

Majority acting in fraud of minority.]— See 
No. 1378, post, 











C. Concurrence of Particular Members. 


830. Head of corporation—Necessary—Election 
of college fellow—Construction of eee ie n 
Catherine Hall, Cambridge, the election of fellows 
is to be “communi omnium assensu aut saltem ex 
consensu magisiri et majoris partis communitalis’’ : 


PART VII. SECT. 8, SUB-SECT. 1.—D. 


a. Majority appropriating corpora- 
tion funds to certain members.) —A 


cornn was possessed of bank stock on 
which a bonus was declared :—Held : 
incompetent for a majority of the 
corpnh. to divide & appropriate the 
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—Held: no election was valid, in which the master 
did not concur.—CATHERINE HALL Case (1802). 
5 Russ. 85, n.; 38 BH. R. 964, T.. C. 

Annotation :—Consd. R. v. Kendall (1841), 1 Q. B. 366, 

831. Unnecessary — Election of college 
fellow — Construction of statutes.] — Statutes of 

Jlare Hall, Cambridge, provide that the election 

of a fellow shall be by the master & the major part 

of the fellows present :—Held: a valid election 
might be made without the concurrent voice of the 

master.—CLARE HALL CASE (1788), 5 Russ. 73, n. 3 

38 E.R. 961, L. C. 

2.—S$ S#s —- ——_-_ ——..] — Statutes of 

Queen’s College, Cambridge, direct certain elec- 

tions to be made by the president & the majority 

of the fellows :—Held: the concurrent voice of 
the president is necessary in all such elections.— 

Re QUEEN’S COLLEGE, CAMBRIDGE (1828), 5 

ath 64; 6]. J. O. S. Ch. 176; 38 BH. R. 951, 
OO, 

Annotations :—Consd. R. v. Kendall (1841), 1 Q. B. 
Mentd. Re Downing College (1837), 2 My. & Cr. 642. 
833. Nomination to advowson.|]—R. 

v. KENDALL, No. 192, ante. 

Particular members necessary for quorum.|—See 

Nos. 809, 818, ante. 





366. 








D. Restrictions on Powers. 


834. Powers expressly limited to certain mem- 
bers—Cannot be exercised by majority.]|—Where a 
private statute of a college empowers certain 
members thereof to dispense with the absence of 
a fellow; dispensation by the major part only of 
those individuals is not sufficient. 

Tf the major part. of them grant & assent to such 
& dispensation & the residue deny it it is not good 
because it is out of the case of 33 Hen. 8, c. 27, 
which extends to grant of leases, grants, & elec- 
tions of the major part of the whole number of a 
corpn. & not to any particular number of the 
corpn. as is the case here (per CuRn.).—NEW 
COLLEGE, Oxronpd Cask (1566), 2 Dyer, 247 a; 73 
E.R. 546. 

835. Majority remaining after dissolution of 
meeting—Departure of head & some members— 
Cannot proceed.|/—R. v. GABORIAN, No. 813, ante. 

836. Must be exercised in accordance with 
constitution.|—-The governing body of a corpn., 
which is in fact a trading partnership, cannot in 
general use the funds of the community for any 
purpose other than those for which they are con- 
stituted, whether that governing body is exclusively 
directors, or a council general, or the majority at a 
general meeting of the co. Therefore the special 
powers given either to the directors or to a majority 
by the statutes or other constituent documents of 
the association, are always to be construed as 
subject to a paramount & inherent restriction, 
that they are to be exercised in subjection to the 
special purposes of the original bond of association. 
That is not a mere canon in the English municipal 
law, but is a great & broad principle, which 
must be taken (in the absence of proof to the con- 
trary) as part of any given system of jurisprudence 

The costs of a prosecution for libel instituted by 
the English directors of a foreign company are not 

roperly payable out of the assets of the company. 
ah payments will accordingly be restrained for 
the future; but it does not follow that the 
directors will be ordered to repay such past costs 
so discharged by them.—PICKERING v. STEPHENSON 


bonus among the existing 1r1embers.— 
HOWDEN ¥, GOLDSMITH’S INCORPORA- 
TION (1840), 2 (Dunl. (Ct. of Seas.) 
996; 36 Fac. Coll, 1064.—SCOT. 
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Sect. 8.—Proceedings at meetings: Sub-sect. 1, D.; 
sub-sects. 2, 8 4.4 Sect. 4: Sub-sects. 1,2 &3.] 


re 


1872), L. R. 14 Eq. 322; 41 L. J. Ch. 498; 26 


( 

L. T. 608; 20 W. R. 654. 

Annotations :— d. Peel v. L. & N. W. Ry., [1907] 1 Ch. 
6. Refd. Studdert v. Grosvenor (1886), 33 Ch. D. 528; 
Cullerne v. London & Suburban General Permanen 
Bldg. Soc. (1890), 25 Q. B. D. 485. entd. Tomkinson 

vw. S. E. Ry. Pa 35 Ch. D. 675; Re Faure Electric 

Accumulator Co. (1888), 40 Ch. D. 141; Cullerne v. 

London & Suburban General Permanent Benefit Bldg. 


Soc. (1890), 6 T. L. R. 214; Re Liverpool Household 
arpe, Re 


Stores Assocn. (1890), 59 L. J. Ch. 616; Re Sh 

Bennett, Masonic & Gencral Life Assce. v. Sharpe, [1892] 

1 Oh. 1643; Breay v. Royal British Nurses’ Assocn. (1897), 

76.L. T. 735. 

Where notice given of particular business.]|——Sce 
No. 788, ante. 


Sun-sEctT. 2.—RiauHts oF MINORITY. 

837. May elect—Where majority dissent—But 
vote for no one else.|—A majority dissent from 
an election, but vote for nobody else; the election 
by the minority is good.—R. v. Foxcrort (1740), 
2 Burr. 1017; 97 EH. R. 683; sub nom. OLDKNOW 
v. WAINWRIGHT, 1 Wm. Bl. 229. 

Annotations :-—Consd. Grindley v. Barker (1798), 1 Bos. & P. 
229; R. v. Courtenay (1808), 9 East, 246. fd. R. v. 
Parkyns (1620), 3B. & Ald. 668; Gosling v. Veley (1853), 
4H, L. Cas. 679. 

838. Cannot alter decision of majfority—With- 
out their consent.|—GosLING v. VELEY, No. 829, 
ante. 

Election by votes of minority—Where majority 
vote for unqualified candidate.|—See Part V., Sect. 
4, sub-sect. 2, ante. 


SuB-sEcT. 3.—PRESIDING OFFICER. 

889. Duties & powers—General rule.]—It is the 
duty of a chairman to preserve order, conduct 
proceedings regularly, & take care that the sense 
of the meeting is properly ascertained with regard 
to any question before it ; but he has no power to 
stop or adjourn a meeting at his own will; & if 
he purports to do so, it is competent for the meeting 
to resolve to go on with the business for which it 
has been convened, & to appoint another chairman 
for that object.—NATIONAL DWELLINGS SOCIETY 
v. Sykes, [1894] 3 Ch. 159; 63 L. J. Ch. 906; 42 
W. R. 696; 10 T. L. R. 563; 38 Sol. Jo. 601; 1 
Mans. 457; 8 R. 758. 

840. ——- To put question to vote—Not en- 
forced by mandamus.]—The ct. will not grant a 
mandamus to the mayor of a corpn., directing 
him to put a particular question to the vote.— 
R. v. NEWCASTLE Corpn. (1832), 1 L. J. K. B. 128. 

841. —-— Signature of minutes—Signature by 
chairman of next meeting sufficient.|—Mizes v. 
Bovuau, No. 329, ante. 

842. Liabilities—Not liable to personal action— 
For refusal to submit resolution—Ruling honestly 
given.|—Breay v. BROWNE (1896), 41 Sol. Jo. 
169, D. C. 

843. Replacement — Existing chairman im- 
properly stopping or adjourning cag 
NATIONAL DWELIINGs SocteTy v. Syxrs, No. 
839, ante. 

Necessity for presence of head of corporation— 
As part of quorum.]—See Part VII., Sect. 2, 
sub-sect. 3, anie. 


PART VII. SECT. 3, SUB-SECT. 2. 


body a resolution was passed to 
te wi 


CoRPORATIONS. 


SUB-SECT. 4.—ADJOURNMENT. 


844. Business to be done on charter day— 
Meeting adjourned at 10 a.m.— Whether illegal.]—- 
Motion for an information in the nature of a quo 
warranto against P. for exercising the office of 
bailiff in the town of L. The objection taken to 
his election was that by charter the bailiffs were 
appointed to be chosen on Oct. 18. The corpn. 
assembled on that day, but the mayor at 10 a.m. 
of that day adjourned to the next. day, when P. 
was elected :—Held: a rule would be made to 
show cause.—-ANON. (1733), 2 Barn. K. B. 326; 
04 EB. R. 531. 

845. -J]—S. moved for an in- 
formation against B., for adjourning the assembly 
in the manner mentioned in Anon. (1738), No. 
844, ante. Accordingly the ct. made a rule to 
show cause in this case likewise.—ANON. (1734), 
2 Barn. K. B. 327; 94 H. R. 531. 

846. ———_ & at no other time— Business not 
reached on charter day—May be done on adjourn- 
ment day.]|—-Where a charter of incorporation after 
ordaining who should be entitled to be burgesses, 
directed that they should make application for 
that purpose to the mayor & commonalty on a 
day certain in each year, & at no other time, & 
then make due & legal proof of their qualifications, 
& A.& B., claiming to be admitted burgesses, made 
application to the mayor & commonalty on the 











.charter day, & offered to make due & legal proof 


of their qualifications, but their qualifications were 
not heard, nor their proofs received, on account 
of the time having been spent. in other business ; 
the ct. granted a mandamus to the mayor & 
commonalty to enter an adjournment to a sub- 
sequent day, & then to hold a meeting, & receive 
& examine such proofs, etc. A return to such 
mandamus that it was impossible for A. & B., 
before the expiration of the charter day, to make 
due & legal preot , ete., according to the intent of 
the charter, by reason of the day being consumed 
in the necessary business of the borough & that 
the mayor & commonalty were not authorised to 
hear such poe on any other than the charter day, 
etc. :—Held: return was ill & would be quashed.— 
R. v. CARMARTHEN CORPN. (1818), 1M. &S. 687; 105 
E. R. 260. 

847. Adjourned meeting part of original meet- 
ing—Even though fresh summons required.]— 
R. v. LONDON CoRPeNn., No. 374, ante. 

848. Right to adjourn meeting—In chairman— 
Special provision in notice of meeting.|—Where a 
meeting for the election of churchwardens takes 
place in the parish church, in pursuance of a 
notice that such meeting would be held at the 
parish church, & that in case a poll should be 
demanded the meeting would be immediatcly 
adjourned to the town hall, the chairman may, 
upon a poll being demanded, adjourn the meeting 
to the town hall, although a majority of the 
voters present object to such adjournment. 

The right of adjourning the business in progress 
at a meeting, is vested in the persons assembled, 
& not in the chairman.—R. v. CHESTER (ARCH- 
DEACON) (1831), 1 Ad. & El. 342 ; 38 Nev. & M. K. B. 
418; 2 Nev. & M. M. C. 277; 31. J. M. O. 95; 
110 E. R. 1236. 


Annotations :-—Oonsd. Baker v. Wood (1887), 1 Curt. 507. 
Refd. Pampbell ©. Maund (1836), 1 Nev. & P. K. B. 558; 
R. v. Birmingham (1837), 7 Ad. & El. 254. F 


849. ——- Wot in chairman—lIn persons as- 
property registered in the name of the 


. Entiled . oma th another religious corpn.— NEDERDUITSCH HERVORMDE 
iin ee majorite wy OF Gniaiga.  vody & to transfer its property to such CONGREGATION OF STANDERTON 0. 
mate with anolher body.}—Where by a Ody & & minority objected :—-Held: NEDKEDUITSCH OONGREGATION OF 
majority of the members of a religious ‘he minority were entitled to the StTaNDERTON (1893), H. 69.—8. AF. 


Part VII.—Meetinas. 


sembied.|—R. v. CHESTER (ARCHDEACON), No. 
48, ante. 





F At his own will.)—NAaTIONAL 
DWELIINGS Society v. Syxrs, No. 889, ante. 
Notice of adjourned meeting.|—See Nos. 511, 782, 
704, ante. 





Srct. 4.—VOTING, 
SuB-sEcT. 1.—RIGHT TO VOTRE. 

851. Right restrained by valid bye-law—Man- 
damus removing restraint refused.|—Motion for a 
mandamus to restore a man to his right to vote 
as a member of the Charitable Corpn. The 
corpn. had a power by their charter to make bye- 
laws by virtue of which the resolution was made 
that applet. should be excluded from the liberty 
of voting, in cascs where he was concerned in 
interest, & might be thought to be too partial :— 
Held: a reasonable law & rule would be discharged. 
—R. v. CHARITABLE CORPN. (1734), Cunn. 95; 94 
KE. R. 1084. 

852. Number of votes not affected by name 
being on wrong roll.]|—Where a corporator is in 
office, & in a situation to exercise his rights, the 
ct. will not interfere by mandamus to try the 
effect of them. Accordingly, where a corporator, 
by the situation of his name on the books, in 
rotation, was entitled to but one vote, whereas, 
if his name had been put in the proper place, he 
would have becn entitled to two the ct. refused 
@ mandamus to alter the situation of his name.— 
R. v. YARMOUTH CORPN., Ex p. REYNOLDS (18286), 
5L. J. 0.8. K. B. 69. 

See, also, No. 583, ante. 

alent to vote at elections.|—-Sec Part V., Sect. 3, 
ante, 

Demand for poll—By vestry.|—See Eccirsi- 
ASTICAL LAw. 

——— By ratepayers.|—See LocaL GOVERNMENT. 

By shareholders.]— See CoMPANIES. 


SuB-sEcT. 2.—CASTING VOTRE. 


853. Head has no casting vote—Unless by 
charter——Or prescription.]—Information against the 
mayor of . for a false return to a mandamus for 
electing a town clerk which stated that the clerk 
had been duly chosen & sworn into office before 
the coming of the writ. Two candidates for the 

ost had 13 votes each, the mayor having voted 
or one of them. The mayor, pretending he had 
a casting vote, declared his man duly chosen & 
swore him :—Held: the mayor had no casting 
vote of common right, though he might have one 
by prescription or charter.—R. v. CHAPMAN (MAYOR 
or Baru) (1704), 6 Mod. Rep. 152; cited 15 
Vin. Abr. 214, pl. 4; Holt, K. B. 442; 87 BE. BR. 
910, N. P. 
ceeccecries Car ore — (1730), 1 Barn. K. B. 327. 
alldity of bye-law giving casting vote.J|— Sce 

No. 685, ante. . . 

Casting vote of mayor or chairman.]—Sce 
LocaL GOVERNMENT. 
oa of board of guardians.]—See Poor 

W. 


SuB-sECT. 3.—PROXIES. 
854. Who may give—Corporation holding shares 
in another company.]—A corpn. legally holding 


PART VII, SECT. 4, SUB-SECT. 3. 
6. General rule.}+-A member of a 


corpn. cannot 


give his assent by proxy 
to an act which is to charge the corpn. 
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shares in another co. may give a proxy in respect 
of such shares.—Re INDIAN ZOEDONH Co. (1884), 
26 Ch. D. 70; 53 L. J. Ch. 468; 503.. T. 547; 32 
W. R. 481, O, A. 

855. Form of proxy — General proxy under 
private Act—Not inconsistent with 7 & 8 Vict. 
c. 21.)—By 7 & 8 Vict. c. 21, it is enacted that any 
“letter or power of attorney, or other instrument, 
made for nominating a proxy, & chargeable with 
duty under this Act, shall authorise such proxy to 
vote on any matter at one meeting of the pro- 
pueor: etc., the time of the holding whereof shall 

e specified in such instrument, or at any adjourn- 
ment of such meeting, & shall not be further avail- 


able.’”’ By a local act, 7 & 8 Vict. c. ciii., it was 
enacted that it should be lawful for pltis. to 
rethren 


i depute & appoint any one of the elder 
of their guild or brotherhood, by writing under 
their common seal, to represent their guild or 
brotherhood at all meetings of the company, etc., 
& to vote at such meetings as the proxy of the 
guild or brotherhood on whatever question, 
matter, or thing might be proposed, discussed, 
or considered thereat ’’:—Held: there was no 
inconsistency in the provisions of the two acts, 
& the general proxy to vote at all meetings was 
good.—TRINITY HOUSE IN KINGsTON-UPON-HULL 
(QUILD OF MASTERS, ETC.) v. BEADLE (1849), 13 
Q. B. 175; 18 L. J. Q. B. 78; 18 Jur. 557; 116 
HK. R. 1230. 

Date of use may be filled in after 
execution.|—A proxy is a delegation of authority 
for a particular purpose then in the contemplation 
of the ay giving it. Proxies were yiven in 
Nov. & Dec. 1886 by the governors of an infirmary 
for a contemplated election between E. & C. for 
the post of surgeon. The particular election did 
not take place, owing to the retirement of C. :— 
Held: the proxies so given were properly rejected 
at a subsequent election in Apr. 1887 between 
K. & T. Semble: the date of the meeting for 
which a proxy is to be used may be filled up when 
ascertained & after execution, the important date 
being the date of execution—HowarpD v. HILL 
(1888), 59 L. T. 818; 37 W. R. 219. 

857. -]—Provided a proxy be stamped 
with a penny stamp on execution, the date of 
execution & the dato of the meeting at: which it is 
to be used may be filled in afterwards by any person 
duly authorised by the giver of the proxy to do so ; 
even though at the time of execution the date of 
the meeting has not been fixed.—SADGROVE v. 
BRYDEN, [1907] 1 Ch. 318; 76 L. J. Ch. 184; 96 
L. T. 361; 28 T. L. R. 255; 61 Sol. Jo. 210; 14 
Mans. 47. 

858. ——— Under common _ seal—Confined to 
English corporations.]—-CononriaAL GoLD REEF, 
Lap. vu. FREE STATE RAND, Lrp., No. 173, ante. 

859. Given for specific purpose—Cannot be 
used for another purpose.|—-Howarp v. Hit1, No. 
858, ante. 

See, also, AGENCY, Vol. I., p. 302, No. 274. 

860. Who may exercise—Statutory limitation 
to shareholder or officer—Elector not included.]— 
Thames Conservancy Act, 1894, 57 & 58 Vict. Cc. 
clxxxvii., empowers, amongst other persons, ship- 
owners to vote at elections of conservators. 
Sect. 12 defines the qualification of shipowners. 
Sect. 22 provides that a vote at°an election by 








shipowners, etc., may be given either personally 
or by proxy, or in the case of a body corporate by 
any 8 holder or officer of the body as their 


proxy. Sect. 23 provides that the returning officer 


-FERNES (DEAN & CHAPTER) Cask 
| (1608), Dav. Ir, 42.—-IR. 
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Sect. 4.—Volting: Sub-secl.3. Sect.5. PartVIII. 
Secis.1,2 &8,. PartIX. Sect. 1.] 


shall, according to the best of his ability, make a 
return of those elected, & every person so returned 
shall be deemed duly elected. Sect. 25 provides 
that an election by shipowners shall not be in- 
validated or be illegal by reason of any error in 
any list of voters, or by reason of any irregularity 
in the making or publishing such list, or by reason 
of any other error or irregularity, in or about any 
election or matter preliminary or incidental thereto. 

At an election of conservators by shipowners 
objection was taken to the return of the respondents 
on the ground that some of the votes were invalid 
inasmuch as they had been given by proxies given 
by certain corporate bodies to electors not share- 
holders or officers of such corporate bodies, & such 
votes had been received & counted at such election 
by the returning officer :—Held: in an election 
of conservators by shipowners, a body corporate 
can only exercise its right of voting by proxy by 
a shareholder or officer of the body, & not by an 
elector. The returning officer, however, had acted 
judicially, & his return was conclusive, & the 
reception & counting of the votes objected to was 
precisely one of those errors in or about an election 
provided for by sect. 25.—R. v. SAMUEL, [1895] 1 
Q. B. 815; 64 L. J. Q. B. 5153 72 L. T. 5723 59 


Part VIII.—Corporation 


Srct. 1.—POSSESSION OF. 
864. Subject to lien.|—Mandamus to deliver up 
corporation books. B. 
was executor of W. who had laid out, several sums 


showed for cause that I. | 


for the borough & never been repaid; & that he : 
kept these as security for such repayment :— 


Held: as he confessed having public books in his 
custody a mandamus must zo; & if he had any 
just cause for keeping them, he might set it out 
in the return.—-R. »v. INGRAM (1750), 1 Wm. BI. 
50; 96 E.R. 27. 

865. Town clerk also solicitor.|——A person 
who is both town clerk & solr. to a corpn., may 
have in the latter character a lien on corpn. 
papers :—/Teld: the ct. would not issue a man- 
damus to such a person to deliver up books & 
wv eatd +~ belong to the corpn., if he claims 
as solr. to have a lien on them.—R. v. WILLIAMS 
& SANKEY (1836), 2 Har. & W. 275. 

866. Removed from usual place by mayor— 
For good cause—Mandamus for restoration re- 
fused.|—-The mayor of a corpn. cannot be com- 
pelled in a summary way to replace in their usual 
place the corporate books, under particular cir- 
cumstances.—-R. v. PiGRam (1759), 2 Burr. 766; 
97 HE. R. 652. 

867. Presumption as to.]—LUDLOW CORPN. v. 
CHARLTON, No. 86, ante. 

868. Recovery—By mandamus— Directed to 
former officer.|—A mandamus was granted to be 
directed to the late clerk of the Blacksmiths’ Co. 
in London, to deliver over all public books of the 





ege 
avvws aw rers 


PART VIII. SECT. 2. 


rodined “eh aunmnient ceatae 
un a &u meeting 
—~Inadmissible. }—Minutes of a meeting 
taken down in shorthand by the 
solr. of the corpn., transcribed by 
him & retranscri into the minute 
book by the secretary, & not confirmed 


admissible in 


13.-—CAN. 


e. Book of 


CORPORATIONS. 


J.P. 375; 11 7T. 1. R. 858; 7 Asp. M. L. C. 595 5 
15 R. 380. 

861. Wrongful admission of—Judicial act of 
returning officer—Election not invalidated.|—R. 
v. SAMUEL, No. 860, ante. 

862. Stamp on proxy—Adhesive stamp—Sufli- 
clency of cancellation.|—An adhesive stamp used 
on a letter or power of attorney for appointing a 
proxy to vote at a meeting is sufficiently cancelled 
within the meaning of Stamp Act, 1891 (c. 39); 
s. 8 (i), by the writing across it of part of the name 
of the person cancelling it, or the date of cancella- 
tion alone, or other marks of a defacing nature.— 
M‘MULLaN v. SIR ALFRED HICKMAN STEAMSHIP 
Lrp. (1902), 71 L. J. Ch. 766; 18 T. L. R. 6505 
10 Mans. 106. 

863. Must be stamped on execution.]— 
SADGROVE v. BRYDEN, No. 857, ante. 








Sect. 5.—-MINUTES OF MEETINGS. 
As evidence of agreement not under seal.|-— Sce 
No. 1108, posi. 
Right of inspection—By members of corpora- 
tion.|—-See Part VIII., Sect. 3, posi. 
Corporation books & documents generally, see 
Part VIII., post. 


Books and Documents. 


co. 1o the present officer.—ANON. (1730), 1 Barn. 
K. B. 402; 94 BK. R. 271 


Secr. 2.—AS EVIDENCE. 
869. Entries in public books—By public officer.]} 


: —-On an information in the nature of a quo war- 


at any subsequent meeting, are not 
evidence per se, thongh 
the solr. has died before the trial of 
the action.—CLAUDET 
GIANT MINES, LTD. (1910), 15 B. 


sealed.J}—A book of ye laa ae 
duced, in which a bye-law was written CAN. 


ranto the prosecutor produced in evidence a book 
which appeared to be only minutes of some cor- 
porate acts ten years ago, all written by the 
prosecutor’s clerk, who was no officer of the 
corpn. 

Corporation books are generally allowed to be 
given in evidence, when they have been publicly 
kept as such, & the entries made by the proper 
eficer not but that entries made by other 
persons may be good, if the town clerk be sick, or 
refuses to attend, but then that must be made 
appear. Whocver produces a book must establish 
it, before he delivers it in (per Cur.).—I. 

SELL (1718), 1 Stra. 93; 93 H.R. 405. 

870. Entry of public nature.|—An entry 
in the public books of a corpn., is not evidence for 
them, unless it be an entry of a public nature.— 
MARRIAGE v. LAWRENCE (1819), 3 B. & Ald, 142; 
106 KE. R. 615. 


Annotation :—Mentd. Brett v. Beales (1830), 5 Man. & Ry. 
K. B. 433. 


—— Minutes of meetings.]—See No. 1108, post. 
871. Old letter produced from _ corporation 
chest.|—On a trial at bar the question was, whether 





out, but not sealed, & in the margin 
was written “ expurged,” signed with 
the chairman’s initials :—Held: such 


v. FOEaaN proof, even without the entry in the 


margin, would have been insufficient 
to show a bye-law.—McDONELL ». 
bye-lawe — E: not ONTAR Ry. 


10, Smoot, & HURON 
TO°- UNION Co. (1854), jl U. C. R. 267.— 


Part [X.—PowERs AND LIABILITIES GENERALLY. 


B. at the time he did a corporate act, was an out- | 


burgess or not. To prove he was, deft., who had a 


rule for copies omnium librorum et recordorum burgi 


praed’, produced a copy of a letter fifty years old, 
& found in one of the corpn. chests, wherein B. 
was mentioned to be of another place: but. the ct. 
refused to hear it read, because not a corporate 
act within the rule, so that a copy is not evidence, 
but the original ought to be produced.—R. v. 
Gwyn (MAYOR OF CHRIST-CHUKCH) (1721), 1 Stra. 
401; 923 BE. R. 593. 


kept in the chapter-house of the dean & chapter 
of S., purporting to contain copies of leases granted 


by the dean & chapter, is, as a public book, evidence | 
oO 


those leases for the purpose of reputation, 
without proof of possession under the leases.— 
CooMBs v. COETHER & WHEELER (1829), Mood. & 
M. 398, N. P. 

873. Against non-member.]— The question 
being, whether the appointment of a curate 
belonged to the vicar of the parish or to a corpn., 
entries in old books of the corpn. were not received 
as evidence against the vicar, to show that the 
corpn. had from time to time appointed the curate. 
—A.-G. v. WARWICK CORPN. (1827), 4 Russ. 222 ; 
38 BE. R. 789, L. C. 

° Conditions precedent.|—Davirs_ v. 
Moraan, No. 729, ante. 

875. Minute book — Ordered to be stamped.|— 
A minute book, containing the proceedings of the 
council of a corpn., will be directed to be produced 
at the Stamp Office, in order that an entry in it 
may be stamped.—CLARKE v. COVENTRY CORPN. 
(1835), 4 LL. J. Ex. Kq. 58. 

See, generally, EVIDENCE. 





Sect. 3.—INSPECTION OF. 


By members.|—See Nos. 336-341, ante. 

876. By strangers—Elector—Books & papers 
in which freemen enrolled.|—An elector of a 
borough is entitled to have inspection of that part 
of the corpn. books where the names of the free- 


| 
{ 
| 
| 
| 
| 
| 
| 
| 
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men are enrolled, & to take copies at his own ex- 
pense.—RICHARDS v. PATTINSON (1737), Barnes, 
235; 94 E. BR. 893. 

877. ——— Persons interested in  election— 
All books & papers in which freemen enrolled.]|— 


| SCHULDAM v. Bunniss, No. 478, ante. 





878. Ratepayer—Minutes of urban district 
council being burial board—Application not made 
bon& fide.|A ratepayer made an application to 
an urban district council, being the burial board, 


| for his solrs. to inspect & take copies of the 
872. Public book—-Chapter book.]—A_ book | 


minutes. The solrs. were acting for a co., which 
for another matter wished to obtain inspection 
of the books. The board refused to allow the 
solrs. to inspect, on the ground that the ratepayer 
alone was the person to whom they were bound to 
produce the books, & that the application was not 
made bond fide, but for another purpose, that was 
indirectly obtaining inspection on behalf of the 
co. for which the solrs. were also acting :—Held: 
the ct. would not, in the exercise of their discretion 
make absolute a rule for a writ of mandamus, as 
the application was not made bond fide for the 
purpose of the ratepayer, but for another purpose. 

-R. v. WIMBLEDON URBAN DistTRicr COUNCIL, 
Ez p. UaATron (1897), 77 L. T. 599; 62 J. P. 843 
14 T. L. R. 146; 41 Sol. Jo. 698, D. C. 

879. ——— Parochial elector—About to sue 
district council.|—A parochial elector of a parish 
in a rural district having threatened litigation 
against the council of the district, the council took 
the opinion of counsel as to their liability. The 
parochial elector claimed a right under Local 
Government Act, 1844 (c. 73), s. 58 (5), to inspect 
the case submitted to counsel & his opinion 
thereon :—Held: the case & opinion were ‘* docu- 
ments ”? within the meaning of the sect. but under 
the circumstances the ct. would not enforce the 
parochial elector’s right of inspection by mandamus, 

-R. v. GoDSTONE RuRAL Councir, [1911] 2 K. B. 
465; 80 L. J. K. B. 1184; 105 lL. T. 207; 75 
J.P.413; 27T. L. R. 424; 91. G. R. 665. 
Annotation :— Refd. It. v. Hampstead B. C., xz p. Woodward 

(1917), 116 L. T. 2138. 

In legal proceedings—By & against corporations.] 
—Secee Part XV., Sect. 10, sub-sect. 3, B., post. 





Part IX.—Powers and Liabilities Generally. 


Sect. 1.—IN GENERAL, 


880. General rule—Statutory corporation.|—A 
sid was empowered by Act of Parliament to 
make & maintain docks for the use of the public, 
& to take tolls for persons using them. either 
the corpn. nor its individual members derived any 
emolument from the tolls, but were bound to 
apply them in maintaining the docks, & in paying 
a debt contracted in making them. The corpn. 
had the usual powers of appointing water-bailiffs, 
harbour-masters, & servants, by whose hands the 
duties of superintendence were practically carried 
out. A ship, in entering one of the docks, struck 
against a bank of mud left at its entrance, of the 
existence of which the corpn. was either aware, 
or negligently ignorant. The ship & cargo were 
both damaged, & the respective owners thereof 
brought actions for negligence against the corpn. : 
—Held: as long as the docks were open for the 
public the corpn. was bound, whether they received 


PART IX. SECT. 1. unless b 


. General rule.j)— A  corpn. 
the same powers as an individual 


constitution or by 
hes tion from its nature 


the express terms of its 
neces 
it is p 


the tolls for beneficial or fiduciary purposes, to 
take care that the docks were navigable without 
danger, & consequently they were liable to the 
owners in the actions for negligence. 

In construing statutes creating bodies corporate, 
such as the corpn. in question, the legislature, 
must be considered, unless the contrary appears, 
to intend that the corporate body shall have the 
same duties & liabilities as are imposed by the 
general law upon private persons doing the same 
things.—Mrrsty Docks TRUSTEES v. GIBBS, 
MERsEY Docks TRUSTEES v. PENHALLOW (1866), 
L. R. 1H. L. 93; 11 HH. L. Cas. 686; 35 L. J. Ex. 
225; 14 L. T. 677; 30 J. P. 467; 12 Jur. N.S. 
571; 14 W. R. 872; 2 Mar. J. C. 353; 11 E.R. 
1500, H. J.; affg. 8S. C. sub nom. Gisss v. 
LIVERPOOL Docks TRUSTEES (1858), 3 H. & N. 
164; sub nom. Mursey DocK BOARD v. PEN- 
HALLOW (1861), 7 H. & N. 329, Ex. Ch. 


Annotutions :—Distd. Ruck v. Willams (1858), 3 H. 
308 ; Walker v. Goe (1858), 3 H. & N. 395. 


their exercise BANE OF AFRIOA v* 
KIMBERLEY MINING BOARD (1886), 2 
Buch. A. C. 132.—S8. AF. 


& N. 
Conad. 


implica- 
uded from 
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ba gg Hetherington 1860), 5H, &N. 719; Bolas 


St. Leon Vestry (i861), 11 G. B.N 
198: cra = on . Ry. (1862), 31. J. » 194 5 
Coe o, 0. s0 (1864), 5 B. % 8. 440, 

terworka Co. v. Lloyd (1866), L. R. 1 C. P.719. 


es v, Staffordshire Potteries Wate rworks Co. 


: Winch v. Thames Conservators 


(ara, 8h ao: 129, n. 
378 * Forbes v. Lee Conservancy 
(tars) , es D. 116; Fleming v. Manchester 
porpe Ri TT. 5173 "The Moorcock Gas) 14 
ioral nites Sanitws Comme Orfila (1890) db 
a App, Cas, 490. Extd. Taff as Ry. v. Amalgamated 
Servants, (1901) s 426. Conse. i Beam, 


{19081 P. 8 Liebig’s Brtrent of Mes . Mers 
arnour & Walter Nelson, OK . KB. B81; ; 
avigation Comra., 


Bo etn nm Ancholme preiuees & 
(eater B. 213. Refd. Southampton & Itchin Hlosting 
ogee Roads Co. of Proprietors v. Sethe ted L. 
G58) ) 8 BE. & B. 801; Walker v. rhe Puro 9), 4 H. & N. 
tehouse v. Fellowes (1 rent B. N. 8. 765 
Breslow ”. Metropolitan Board wed: & Aird (1 263): 
80. B. N. S. 768; ony v. ve, yao Comrs. (1864) 
Bb &S. 748; euiee © "Cardiff 8 
33 L. J. Q. B 310 Coe v. Wise (1860): .-R1Q. B. 711; 
Foreman v. Canter rbury Gere van eg ), L. R. 6 Q. B. 214; 
White v. end iey R. 109, B. 219; 
v. Agricultural all 66. Ea78). ms Cc. P 482; 
Union QGrdns. v. St. Leonard, Shoreditch Vestry (1876), 
oe ini AP Metropolitan Asylum District 


is Dormon 
Q. B. D. 496; a 3 Wwilliame 
Lowther v. esl (1887), 58 T. 168; 
Axbridge Highway Board (1888), 53 J.P. ; 
Uxbridge R. S. A., tare i 3 Ch. 183; R. v. Selby Dam 
Drainage Comrs., (1892] 1 Q. B. 348; Crossfield v. Man- 
chester Ship Canal Co. (1903), 19 T. L. R. 398; Hackney 

Corpn. v. Lee Conservancy Board, [1 B. 541; 

Bede 8.8. Co. v. River Wear ua {1907] 1 K. B. 310; 
ueens of tho River §.S. Co. Thames Conservators & 
aston Gibb (1907), 23 T. L. R. 478; Tozeland v. West 
non Union, [ O07) 4 1K. B. 920; Mc Clelland v. Manchester 
n., giatall & .B. 118 ; Papworth v. Battersea Corpn., 
i 4) 2 K. B. 89; Pyman 5.S. Co. v. Hull & Barnsley 
tyes) 2K. B. "788: wen. v. Tipperary North Riding 

Gye tt Be nent. § Cc. C. 415; ane Ella 
[1015] P 111. entd. Waller v. 8. E. Ry. (18 63), 33 
. Colney Hatch Lunatic Asylum 
Birch v, meryiebone Mbodees 


14; _& ohare Basingstoke 
eran (1578), u4 W. R. sii: ‘'H G. W. Ry. (i876), 
Le 515; Weir v. Barnett Garth, 3 ce D. 32: 

H yer, - ‘St. Sea aga cece Hospital, {1909] 2 B. 

820; Ha . Drury Lane Theatre & Moss’ fon tres, 

{1917} 2 ‘ee 899 ; ; Baker v, James, (1921) 2 K. B. 674. 

881. —— -]—A corpn. which is con- 
stituted by an Act of Parliament ought rigorously 
to comply with the duties prescribed by the Act 
incorporating it. 

Deft. co. were entitled under the Act incorporat- 
ing pltf. co. to receive from the latter such a sum 
as would make up the deficiency in their receipts 
in any one year to the sum of £1,000. Pitf. co., 
subject to the payment of such deficiency & 
subject also to certain other payments incident 
to their undertaking, were entitled & required by 
the Act constituting them to distribute the profits 
as dividends among their own sharcholders. 
Deft. co. omitted to make any claim against pltf. 
co. in respect of any of the deficiencies during the 
years extending from 1847 to 1870, but in 1870 
sent in a claim for the total of such deficiencies 
during the years extending from 1847 to 1858, 
this total appearing from an account which 
accompanied the claim to amount to £3,710 :— 





Held: deft. co. was debarred by laches from 
recovering any part of this sum of £3,710. 
Pitf. co. t eaeh their solr. by letter dated 


Oct. 8, 1870, sent by them to deft. co. submitted 
to pay whatever under the Act of Parliament was 
payee i ap the amount thereof being made to 
satisfactorily appear upon account :—Held: after 
that letter pitf. co. must pay to deft. the sum of 


CORPORATIONS. 


the deficiencies for the years extending from 1858 
to 1870. 


Deft. co. had a certain amount of discretion in 
certain respects in the m ment of their under- 
taking, but they ex their discretion in 
matters other than those authorised by the Act 
to the prejudice of pltf. co., & so as wilfully to 
diminish the receipts which they were authorised 
to receive :—Held: the account in the suit must 
be directed with wilful default.—SouTHAMPTON 
Dock Co. v. Sa ae, HarpouR & PIER 
BOARD. (1872), L 14 Eq. 595; 41 L. J. Ch. 

26 L. T. 828 ; Hod W. R. 940. 

882. =| —A.-G. wv. 
Corpn., No. 972, post. 

88 Corporations by charter.]—A.-G. v. 
MANCHESTER CORPN., No. 972, post. 

884. Whether bound by acquiescence—Of some 
corporators—Permitting expenditure on corpora- 
tion property—In breach of covenant.]—Qu.: 
whether a corpn., consisting of numerous governors, 
would be bound by the acquiescence of some, 
standing sei permitting expenditure, etc.—MACHER 
v. FOUNDLING HOSPITAL (1813), 1 Ves. & B. 188 ; 


35 E.R. 74, I. C. 
ions ~-Refd. Wilmot v. Coventry Corpn. (1835), t 
Y. & C. Ex. 518. Mentd. Diggle v. Blackwall a Naas 0). 
14 Jur. 937; Hogg v. Scott (1874), L. R. 18 


Acquiescence in contract.|—See No. 1093, op 

885. Corporation assuming to act as such— 
Without authority of Act of Parliament or charter.) 
—Every co. assuming to act as a body corporate, 
without the authority of an Act of Parliament, or 
the King’s Charter; or having a great number of 
shares generally ieee einer is an illegal co.— 
JOSEPHS v. PEBRER (1825), 3 B. & C. 6389; 1 
Cc. & P. 507; 5 Dow. & Ry. K. B. 542; 3 
L. J. 0.8. K. B. 102; 107 E.R. 870. 


aS pres London Grand Junction Ry. v. Froeman 


1), 2 Man. & GQ. 606. Mentd. Tomkins v. Savory 


18299" 9 9 B. & CG. 704; Jackson v. Cocker (1841), 4 Beav. 59. 

886. Power of churchwardens to execute power 
of attorney—Authorising party to receive dividends.]| 
—Re StRaTFoRD BRIDGE IMPROVEMENT ACT, 
Ez p. ANNESLEY, No. 160, ante. 

887. Power to act as officer of friendly society.] 
—An incorporated banking co. cannot be the 
treasurer of a friendly socicty within the meaning 
of Friendly Societies Act, 1875 (c. 60)—Re WEST 
oF ENGLAND & SouTH Waxes District BANK, 
Ex p. SWANSEA FRIENDLY Sociery (1879), 11 
Ch. PD. 768; 48 L. J. or 5677; 40 L. T. 551; 43 
J.P. oT 27 W. R. 6 
Annotation :—Retd. John if Gaunt Lodge of Oddfellows v. 

Bell (1885), Dip. & G. 67. 

See, further, FRIENDLY SOCIETIES. 

ia to act as executor or trustee.|—Sce Sect. 4, 

pos 

Power to borrow.}—See Nos. 939, 953-958, posi. 

888. Power to revoke resolution—Granting 
pension to clerk—Statutory authority to pay 
annuities from “time to time ’’ Serica trustees 
were created by 13 & 14 Vict. c. cix. a body cor- 
porate, for the management ay the navigation of 
a river, with a common seal & perpetual succession. 
The statute empowered them to levy tolls, & 
enacted by s. 76, that it should be lawful for ‘the 
trustees, from lime to time, to pay & allow to any 
officer or servant of the trustees whose services 
might, from any other cause than that of mis- 
conduct, be no longer required by the trustees, 
such annuity or other allowance as, having regard 
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eee sd ie me Funvos ASBOON, o een te eae ie a Me are not ae Arg tag aa e bound 4 DEM. 
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CHINESE te APER PUBLISH obligatory upon it. taal: Noera ai apa G 


ING Co., i907) 13 3.0 O. R. 141.— 
mat Lp. ( i 
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3 Macq. 382.—800T. ; 


v. CANADA OENTRAL 
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Part [X.—PoweErRs AND LIABILITIES GENERALLY. 


to length of service & all the other circumstances 


of the case, might, in the judgment of the trustecs,. 


be reasonable & proper; & the trustees might, 
from time to time, pay & allow such annuity or 
allowance out of the moneys which might come to 
their hands by virtue of the powers & provisions 
of certain Acts. Pltf., who had been their clerk, 
removable at their will & pleasure, for forty years, 
having in 1865 resigned, owing to ill health, the 
trustees duly passed a resolution, not sealed, that 
his resignation be accepted, & that a retiring 
poen of £300 per annum, free of income tax, 
6 granted to him during the remainder of his 
life. The pension was duly paid quarterly for 
some years, until defts., who had meanwhile been 
substituted by statute for the trustees, with all 
their powers, & subject to all their liabilities,— 
duly passed a resolution to reduce the pean 
to £150 per annum, to be paid during their pleasure, 
& made the first quarterly pernone on the reduced 
scale. Pitf. having brought an action to recover 
the difference for that quarter:—Held: the 
resolution of 1865 was revocable, & pltf. could 
not recover.—MARCHANT v. LEE CONSERVANCY 
Boakp (1874), L. R. 9 Exch. 60; 43 L. J. Ex. 44; 
30 L. T. 367, Ex. Ch. 


Annotation :-—Mentd. R. v. St. George’s, Southwark Vestry 
(1887), 19 Q. B. D. 533. 


889. Whether action by rival corporation main- 
tainable—For alleged ultra vires act contrary to 
public interest—No private injury sustained by 
plaintiffs.|—The ct. will not entertain a suit at 
the instance of one rival co. against another, 
alleging that defts. were acting ullra vires, & 
contrary to the public interest, where pltfs. sustain 
no private injury by the acts done.—STocKPortT 
District WATERWORKS Co. v. MANCHESTER 
Corpn. (1862), 7 L. T. 545; 9 Jur. N.S. 266; 11 
W. RK. 156, L. C. 

Annotations :—Consd. Pudsey Coal Gas Co. v. Bradford 
Corpn. (1873), L. R. 15 Eq. 167. Refd. Preston Corpn. »v. 
Follwood L. B. (1885), 34 W. R. 196; Dover Picture 
Palace & Pessers v. Dover Corpn. & Grundall Wraith, 
Gurr & Knight (1913), 11 L. G. Rt. 971; Dundee Harbour 
Trustees v. Nicol, [1915] A. C. 550. 

Legal proceedings against corporations generall 
see Part: XV., post. 7 i 

Power to give undertaking.]|—Sce No. 1331, post. 

Ratification of act of officer—After repudiation.] 
—See AGENCY, Vol. I., p. 403, No. 1082. 

As to regulations & bye-laws, see Part VI. 

As to Livery Companies, Trade Guilds, etc., see 
Part XVII. 

As to ultra vires acts, sec Part IX., Sect. 5, 
sub-sect. 1. 


Sect. 2.—-CORPORATION AS A “PERSON,” 
Sus-sEcr. 1.—In STAaTUrss. 

See Interpretation Act, 1889 (c. 63), ss. 2, 19, 
& generally, STATUTES. 
_ 880. General rule.|—‘‘ Person ” in a legal sense, 
is an apt word to describe a corpn.— RovyaL Mat 
STAM Packet Co. v. BRAHAM (1877), 2 App. Cas. 
381; 46 L. J. P. ©. 67; 36 L. T. 220; 25 W. R. 
651, P. C. 

891. -|—Whether the word “ person” in 
a statute can be treated as including a corpn. 





880 i. General rule.}— Person ’’ may 
in the same Act in one clause include 
® corpn., while in another clause it 
may not so do.--EHz p. SPERRING (1890), 
11N.8S. W.L. R. 407; 7N.8S.W. WN. 


m. Public statute —- Crown 
Alienation Act, 1861, 8. 13.}— Person ” 


in above sect. does not include a 
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must depend on a consideration of the object of 
the statute, & of the enactments passed with a 
view to carry that object into effect. 

A small body of persons had obtained a registra- 
tion under the Companies Acts, 1862-1867. One 
only of these persons was a qualified, certified, & 
registered chemist. His share in the co. was very 
small; he was the person who appeared in the 
rae conducted the sales, & he received a salary 
for his labour in dispensing the drugs, which were 
sold for the profit of the co. :—Held: under these 
circumstances. the word ‘‘ person ’”’ in Pharmacy 
Act, 1868 (c. 121), ss. 7, 15, did not apply so as to 
make this incorporated co. liable to the penalty, 
but the actual seller must be a qualified person.— 
PHARMACEUTICAL SOCIETY v. NDON & PRO- 
VINCIAL SUPPLY Assocn. (1880), 5 App. Cas. 857 ; 
49 L. J. Q. B. 736; 43 L. T. 389; 45 J. P. 20; 
28 W. R. 957. H. L. 

Annotations :—Consd. Hirst v. West Riding Union Banking 

Co., [1901] 2 K. B. 560; Pharmaceutical Soc. v. White, 

1901) 1 K. B. 601; Willmott v. London Road Car Co. 

1910] 2 Ch. 525. ld. Edwards v. Pharmaceutical 


EH 
oc. of Great Britain, [1910] 3 K. B. 766. Refd. Chapleo 
v. Brunswick Permanent Bldg. Soc. (1881), 6 Q. B. D 


696; G. W. Ry. ». Swindon & Chel m Extension Ry. 
(1882), 52 L. J- Ch. 306; Re Jeffoock’s Trusta (1882), 61 
L. J. Ch. 607; Enniskillen Union Grdns. v. Hilliard 


e e e 5 ry 
Eth ye 15 Cox, C. C. 643 ; Pharmaceutical Soc. ». Wheeldon 
1890), 24 Q. B. D. 683; R. v. Tyler & International 
Commercial Co., [1891] 2 Q B. 588; Pearks, Gunston & 
; ennen v. Southern Counties Dairies Co., 
[1902) 2 K. B. 1; Wills v. Tozer (1904), 53 W. R. 743 
Pharmaceutical Soc. v. Nash (1910), 80 L. J. K. B. 416; 
Re Royal Naval School, Seymour v. Koyal Naval School, 

{1910] 1 Ch. 806. 


892. }—The word ‘ person,’’ when used 
in a statute, does not include corpn. where the 
statute contains expressions that are repugnant 
to that construction. Under a statute providing 
that the persons present at a mecting may vote, 
but that a proxy shall not be admitted, a corpn., 
though a person in law, is debarred from voting.— 
WILLs v. Tozer (1904), 53 W. R. 74; 20 T. L. R. 
700; 48 Sol. Jo. 654. 

7 tall :—Distd. Evans v. L. C. C. (1914), 83 L. J. K. B. 


893. Public Statute — Bridges Act, 1803 (c. 59), 
s. 5—Trustees appointed under local turnpike Act.) 
—By the above Act no bridge thereafter to be 
built in any county, by or at the expense of any 
individual or pee person, body politic or cor- 
porate, shall be deemed a county bridge, unless 
erected in a substantial & commodious manner, 
under the direction or to the satisfaction of the 
county surveyor, etc. Trustees appointed by a 
local turnpike Act are individuals or private 
persons within the meaning of this statute; &, 
therefore, a bridge erected by such trustees after 
the passing of the statute, but not under the 
direction or to the satisfaction of the county 
surveyor, etc.,is not a bridge which the inhabitants 
of the county are liable to repair.—R. v. DERBY 
County (INHABITANTS) (1832), 3 B. & Ad. 147; 
1L.J.M.C. 15; 110K. R. 65. 


Annotation :—Mentd. North Staffordshire Ry. v. Hanley 
Corpn. (1909), 73 J. P. 477. 


—PHARMACRUTICAL SOCIETY v. LONDON & PRO- 
VINCIAL Suppiy Assocn., No. 891, ante. 

See, further, MEDICINE & PHARMACY. 

895. ——— City of London Parochial Charities 





Act, 1888 (c. 36), 8. 10.]—On a petition under the 
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ustice of peace.}— 
CHAPMAN & Ciry of LONDON (1890), 
19 oO. R. 33.—CAN. : ) 


n.—— Gra Jury Act, 1836, 
8 135—ZIncludes corporation. }—M‘Bir- 
NEY & Co., Lip. v. DUBLIN CORPN., 
Topp, Burns & Co DUBLIN 


', LTD. 9. 
Lands Conpn. (1908), 42 1. L. T. 71,—IR. 


89.—AUS. corpn.—R. ». REDHEAD COAL MINING 0. —— I Arbtiration Act, 
L RT R. 8. Cc. 1, &. 7 (21)— Co. (18886 7 N. 8. WwW. L. R. 279 > 3 1912 &. 48 — Does not include cor: 
Does not include corporation in criminal N.S. W. W.N. 69.—AUS. : poration.l—Re BrunnaN (1915), 15 
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Sect. 2.—Corporation as a ‘‘person’’: Sub-sects. 1 
& 2. Sects.3 & 4: Sub-sect. 1.]. 


above Act, s. 10, a preliminary objection was taken 

that the petitioners had no vested interest :— 

Held: a vested interest under that Act meant an 

emolument received by some person in respect of 

some office which he held, an emolument which 
that person received for his own benefit. The 
word ‘‘ person’”’ includes any body of persons, 
whether corporate or unincorporate.—Re St. 

JOHN THE EVANGELIST, D’AUNGRE’Ss CHARITY 

(1888), 59 L. T. 617; 4 T. L. R. 765. 

896. ——— Patents, Designs, & Trade Marks 
Act, 1883 (c. 57), s. 1038.|—A patent under the 
International Convention can only be granted to 
the person who has made the foreign application. 
A corpn. can apply under the above Act, s. 103.— 
Re CAREZ’s APPLICATION (1889), 6 KR. P. C. 552. 

See, further, PATENTS & INVENTIONS. 

897. Statute of Frauds Amendment Act, 
1828 (c. 14), s. 6.)—The word ‘ person ’”’ in the 
ahove Act, s. 6, includes a corpn.; & an incor- 
poe co. is, under the sect., not liable for a 
alse representation of the kind contemplated by 
the sect., made in a letter written & signed by 
their agent.—Hirst v. Wrst RipINc UNION 
BANKING Co., [1901] 2 K. B. 560; 70 1. J. K. B. 
828; 851.7.8; 49 W. R. 715; 17 T. L. R. 629; 
45 Sol. Jo. 614, C. A. 

Annotations :—Apprvd. Banbury r. Bank of Montreal, [1918] 
A. C. 626. Refd. Re Royal Naval School, Seymour v. 
Royal Naval School, [1910] 1 Ch. 806. 

See, further, CONTRACT, GUARANTEE. 

898. ——- Sale of Food & Drugs Act, 1875 
(c. 63), s. 6.]—The above Act, s. 6, enacts that no 
person shall sell to the prejudice of the purchaser 
any article of food or any drug which is not of the 
nature, substance, & quality of the articles de- 
manded by such purchaser, under a penalty not 
exceeding £20 :—Held: a joint stock co. iIncor- 
porated under Companies Acts can be convicted 
of an offence under s. 6.—PEARKS, GUNSTON & 
TEE, Lrp. v. WARD, HENNEN v. SOUTHERN 
CouNTIES Dairies Co., [1902] 2 K. B. 1; 71 
L. J. K. B. 656; 87 L. T. 51; 66 J. P. 774; 18 
T. L. R. 588; 20 Cox, C. C. 279. 

Annotations -—Consd. Hawke v. Hulton, [1909] 2 K. B. 
93; Mousellv. L. & N. W. Ry., [1917] 2 K. B. 836; Pearks 
Dairies v. Tottenham _Food Contrul Committee (1918), 
88 L. J. K. B. 623. Refd. Smithies v. Bridge (1902), 71 
L. J. K. B. 565; Ze Royal Naval School, Seymour v. 
Royal Naval School, [1910] 1 Ch. 806; Chuter v. Freeth 

ocock, (1911) 2 K. B 2;_h. wv. Ascanio Puck, & 


& . B. 832 
Paice (1912), 76 J. P. 487. _Mentd. Korten v. West Sussex 

County Council (1903), 88 L. T. 466. 

899. Sale of Food & Drugs Act, 1899 
(c, 51), 8. 20 (6).|—By the above Act, s. 20 (6), it 
is enacted that every person who, in respect of an 
article of food or drug sold by him gives to the 

urchaser a false warranty in writing, shall be 
iable on summary conviction to a fine as therein 
mentioned, unless he proves that when he gave 
the warranty he had reason to believe that the 
statements or descriptions contained therein were 
true :—Held: a joint stock co. incorporated under 
the Companies Act can be convicted of an offence 
under the above enactment.—CHUTER v. FREETH 
& Pocock, LTp., [191]1]2 K. B. 882; 80 L. J. K. B. 
1822; 105 L. T. 238; 75 J. P. 480; 27 T. L. R. 
467; 22 Cox, C. C. 578; 93.. G. BR. 1055, D. C. 
Annotations :—Consd. Mousell v. L. & N. W. Ry., [1917] 

x. Beet: Refd. R. v. Ascanio Puck, & Paice (1912), 76 


8. R. N.S. W.173; 32 N. 8. W. W.N. 
51.—AUS. 
Interpretation Act, 1868, 


p. 
8. 7 (9)—Includes ation—Signa 
ture to bill of lading under 33 Viet. c. 19, 
6 38.}-RoyaL CANADIAN BANK v. 








Cc. P, 225.—-CAN. 





q. 
1857—May 


| 


GRAND TRUNK Ry. Co. 


Master & Servants Act, 
include co ation.) — 
Ez p. SPERRING (1890), 11 N 8. W. L. R. 


CORPORATIONS. 


900. ——— Public Health (London) Act, 1891, 
8s. 47 (8).|—The person who sells unsound food 
liable to be seized to another person, which is not 
in fact seized, but is voluntarily given up by the 
purchaser for condemnation, is not guilty of an 
offence under the above Act, s. 47 (3). 

An indictment lies against a limited co. in respect 
of an offence created by the above Act, s. 47 (3) 
(per CuR.).—R. v. ASCANIO Puck & Co. & PAICE 
(1912), 76 J. P. 487; 29 T. L. R211; 11 L. G. R. 
136 


See, furlher, Foop & Druas. 

01. Dentists Act, 1878 (c. 33), s. 8.)—A 
co. was formed in 1906 to carry on the business of 
S., whose name, formerly on the dentists’ registrar, 
was struck off in that year. An action was brought 
against the co. & S. the sole director, to restrain 
the co. from representing that it was carrying on 
the business of a dentist or surgeon dentist as 
successors to S. or that it was a person specially 
qualified to practise dentistry :—Held: the co. 
was a “ person”’ within the above Act, s. 3, & 
an injunction must be granted.—A.-G. v. SMITH 
(GEORGE C.), Lrp., [1909] 2 Ch. 624; 78 I. J. Ch. 
781; 100 L. T. 225; 25 T. L. R. 257. 

See, furlher, MEDICINE & PHARMACY. 

902. Lotteries Act, 1823 (c 60), s. 41.|— 
A body corporate cannot be convicted as rogues & 
vagabonds under the above Act, s. 41. 

Qu. : whether an action will lic in the name of 
the A.-G. to recover the penalty of £50 imposed 
for the offence created by the sect.—HAWKE v. 
Hutton (H.) & Co., Lrp., [1909]2 K. B. 93; 78 
L. J. K. B. 633; 100 L. T. 905; 73 J. P. 295; 25 
T. L. R. 4743 22 Cox, C. C. 122; 16 Mans. 164, 
D.C. 

Annotations :-—Mentd. R. v. Ascanio Puck, & Paice (1912), 
76 J. P. 487; R. v. Daily Mirror Nowspapers, K. v. Glover, 
[1922] 2 K. B. 530. 

Sec, further, GAMING & WAGERING. 

903. Summary Jurisdiction Act, 1848 (c. 43).] 
—There is nothing in the provisions of Shops <Act, 
1912 (c. 3), to exclude an incorporated co. which 
occupies ashop from the obligation imposed hy s. 4 
of that Act: upon occupiers of shops to close their 
shops on the afternoon of one day in the week. 

The provisions of the Summary Jurisdiction Act, 
1848 (c. 43), as to summoning offenders before a ct. 
of summary jurisdiction to answer an information 
for a penalty apply to corpns. as well as to natural 
persons.— EVANS & Co., Lrp. v. LONDON CouNTY 
Councit, [1914] 3 K. B. 315; 83 1. J. K. B. 
1264; 111 L. T. 288; 78 J. P. 345; 30 T. L. R. 
509; 24 Cox, C. C. 290; 12 L. G. R. 1079. 

904. Act enabling person to sue as common 
informer.] — The words of 7 Geo. 2, c. 7, being 
“any person or persons” :—Held: a corpn. 
therefore could not sue as a common informer.— 
WEAVERS’ Co. v. ForrEsT (1745), 2 Stra. 1241; 
93 EH. R. 1156. 

Annotations :-——Mentd. Lloyd v. Williams (1771), 2 Wm. BL 
722; Smith v. Jennings (1840), 4 Jur. 1160. 

905. .|—A corpn. cannot sue for penalties 
as a common informer, unless expressly empowered 
by statute so to do. 

1 & 2 Will. 4, c. Ixxvi., s. xiv., imposes a penalty 
on coal dealers who knowingly scll one sort of coals 
for another within a certain district, & the penalty 
is recoverable under s. Ixxxv. by the person or 

ersons who shall inform & sue for the same :— 

eld: a board of guardians, being a corpn., did 


(1873), "93 407 2 7 N. 8. Ww. WwW. N, 89.—AUS. 
Yr. 


Trustee Act, 1893, s. 10— 
Does not include ation 


corpor. in the 
Estate of LONGWORTH, VENDOR (1900), 
34 IL. L. T. 148.—- IR. 
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not come within the terms of s. lxxxv., & therefore 
could not sue for the penalty.—StT. LEONARD’s, 
SHOREDITCH GUARDIANS v. FRANKLIN (1878), 8 
Oo. P. D. 377; 47 L. J. Q. B. 727; 30 L. T. 122; 
42 J. P. 727; 26 W. R. 882. 

Annotations :—Distd. Enniskillen Union Grdns. v. Hilliard 

(pga) 15 Cox, C. C. 643. d. Allman v. Hardcastle 
(1008 p88 T. 553. Mentd. Robinson v. Curry (1880), 

906. Private statute — Special provisions for 
actions against any ‘‘ person ’’—-For acts done in 
pursuance of statute.|—Where in a privato Act of 
Parliament special provisions are enacted for 
actions ‘‘ against any person’”’ for any act done 
in pursuance or by the authority of the statute :— 
Held: the Pron would apply to the co. for 
whose benefit the Act was passed as well as to a 
single individual—Boyp v. CROYDON Ky. Co. 
(1838), 4 Bing. N. C. 669; 6 Dowl. 721; 6 Scott, 
461; 7L. J.C. P. 241; 2 7. P. 680; 2 Jur. 827; 
1382 E. R. 946. 

907. ——— Local Gas-Act.]|—A corpn. who have 
set up gas lamps at the expense of their corporate 
funds are a ‘‘ person ”’ within 5 Geo. 4, c. Ixxvii., 
s. lix., which enacts that if any person accidentally 
should break a Jamp belonging to the gas co., or 
set up by any person at his private expense, & 
should not make satisfaction for the damage done, 
he might be proceeded against summarily before 
justices :—Held: therefore, any person damaging 
such a lamp might be dealt| summarily with.— 
HEREFORD CORPN. v. MorTON (1866), 15 L. T. 
187; 31 J.P. 56; 15 W. R. 110. 


908. ——— Provision for voting by ‘‘ persons ”’ - 


aia at meetings.|—WILLs v. Tozer, No. 892, 
ante. 


SuB-sEcT. 2.—In DocuMENTs, 


909. Power to lease to any ‘‘ person or per- 
sons.’’|— Trustees of a will had power to grant 
leases to any “ person or persons” they should 
think fit :—Held: this authorised them to grant a 
lease to a limited co.—Re JE¥rcock’s Trusts 
(1882), 51 L. J. Ch. 507. 


Annotation :—Consd. Willmott v. Lond Road ies 
[1910] 2 Ch. 525. ne oad CAE CON, 


910. Covenant not to assign without consent 
of lessor—Consent not to be withheld in case of 
respectable & responsible ‘‘ person.’’] — A. lease 
of land, with an iron furnace & mill & certain water 
rights for the purpose of working the same, con- 
tained a covenant on the part of the lessees not to 
assign or underlet without the consent in writing 
of the lessors, such consent not to be unreasonably 
refused, or refused to ‘‘ a person ” of responsibility 
& ear parnad 6 The lessees agreed with the 
corpn. of B.-in-F. to assign to them, & the corpn. 
agreed with the lessees not to use, the water rights 
for manufacturing iron or steel. The lessors 
refused to consent to the assignment, on the ground 
that the corpn. could not use the premises for the 
purposes they were intended :—Held: the corpn. 
was not, under the terms of the lease, ‘‘ a person ” 
of responsibility & respectability wit the 
meaning of the covenant therein, & the consent 
had not been unreasonably withheld.—HaRRIson, 


visions for actions against any ‘‘ person ”’ au f 
—For acts done in pursuance of statute.) Sree Ge 
—The Melbourne Harbour’ Trust MELBOURNE 
Comrs. are a'‘‘person’’ within the (1882), 8 V. L. 


Melbourne Harbour Trust Act, 1876, 
8. 46, so as to be entitled to notice of 
action, before commencement of an 
action against them for anything pur- 


J.~—VOL. XIII. 
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AINSLIE & Co. v. BARROW-IN-FURNESS CORPN. 
(1891), 63 L. T. 834 ; 39 W. R. 250. 

nnotation :—Overd. Willmott v. London Road Car Co., 

[1910] 2 Ch. 525. 

911. -.}—A limited co. may be a 
respectable & responsible ‘‘ person’’ within the 
meaning of a covenant by a lessee not to assign 
without the consent of the lessor, such consent not 
to be withheld in the case of a respectable & 
responsible ‘‘ person.”’ 

he question before us is the construction of the 
provision in this lease, & of course in construing 
it we must take all the words that we find there ; 
but, as the argument of counsel before us has 
indicated, this naturally falls into two parts. 
We have first to consider whether the word 
‘* person’? used in a provision of a lease of this 
type can include a corpn. or whether it is restricted 
to individuals. Then, if we come to the con- 
clusion that it can include a corpn., we have to 
consider whether the indications afforded by the 
two epithets which are applied to the word ‘ per- 
son ”’ are such as to lead us to the conclusion that 
it bears a narrower sense. In my opinion, there 
can be no question that the word ‘‘ person ’”’ may 
include corpn. (FLETCHER MovuntTon, L.J.).— 
WILLMOTT v. LONDON Roap Car Co., Lrp., [1910] 
2 Ch. 525; 80 L. J. Ch.1; 1038 LL. T. 4473 27 
T. L. R. 43 54 Sol. Jo. 873, C. A. 

See, generally, LANDLORD & TENANT. 








Sect. 3.—-CORPORATION AS “OCCUPIER.” 

912. Public statute— Factory & Workshops 
Act, 1901 (c. 22), s. 137.]—A limited co., as the 
occupier of a factory, may be proceeded against 
for a contravention of the above Act, s. 137, in 
employing persons contrary to the Act.—R. v. 


| GAINSFoRD JJ. (1913), 29 T. L. R. 359. 


porting to have been done in pur- 
Act.—UNION STEAM 
SHIPPING Co. oF New ZEALAND v. 

HARBOUR TRUST COMRS. | 
R. 167.—AUS. ; 


PART IX. SECT. 4, SUB-SECT. 1. 
s. Corporation aggregate—No grant of | 


Evans & Co., Lrp. v. LONDON Country COUNCIL, 
No. 903, ante. 


Sect. 4.—APPOINTMENT AS EXECUTOR OR 
TRUSTEE. 


SuB-SECT. 1.—EXECUTOR. 

See, now, Administration of Justice Act, 1920 
(c. 81), 5s. 17; Stat. R. & O. 1921 ({1921] W. N., 
pt. a p.- 99); Law of Property Act, 1922 (c. 16), 
8 


914. Corporation sole.| — Testator appointed 
the Archbishop of T. for the time being, an exor. 
of his will, the archi-episcopal jurisdiction of T. 
having been abolished by 3 & 4 Wm. 4, c. 37 :— 
Held: probate would be granted to the Bishop of 
T. as exor.—In the Goods of HAYNkEs (1842), 3 
Curt. 75 ; 1 Notes of Cases, 402. 

915. Corporation aggregate—Formerly grant 
of letters of administration—To syndic appointed 
by corporation.|—-When a corpn. aggregate have 
been appointed exors. of a will, the ct. will, on 
motion, grant letters of administration, with the 
will annexed, to a syndic who has been duly 
appointed by such corpn. to take the grant. 

he grant will not be made until the appointment 


letters of administration unless authorised 
by statute.}—-In the Will of Bassn, 
; {1909] V. L. R. 313.—AUS. 


t. —— Grant of probate — Where 
some one appot to take executor’s 
oath & swear to administration of eatate 
by corporeal ie COMER (1914), 20 
B. GC, ° 432.—CAN. 

AA 


354 


Sect. 4.—Appointment as executor or trustee: Sub- 
secis.. 1 d&& 2. Sect. 5: Sub-sect. 1.] 


of syndic is before the ct.—In the Goods of DARKE 
(1859), 1 Sw. & Tr. 616; 29L. 3. P.M. & A. 71; 
27. T. 24; 8 W. R. 273. 

Annotation :—Refd. In the Estate of Rankine, [1918] P. 134. 

916. -]— Upon the production 
of the confirmation of the exors. of a person dying 
domiciled in Scotland, leaving personal estate both 
in Scotland & England, to the Probate Division 
in England, in accordance with Confirmation & 
Probate Act, 1858 (c. 56), s. 12, the ct. must seal 
& return the confirmation, & cannot refuse to do 
so, on the ground that one of the exors. appointed 
by the will is a corpn., & that by English-law a 
corpn. is not comperent to take a grant of probate, 
but can only take administration by a syndic. 
The act of sealing is purel iinistesial <7 the 
Estate of RANKINE, [1918] P. 1384; 87 L. J. P. 
114; 118 L. T. 670; 34 T. L. R. 204; 62 Sol. Jo. 
382, C. A. 

Annotation :—Refd. Re McLaughlin, [1922] P. 235. 

917, ——— ——— On evidence of sufficiency 
é& power of corporation to act & on corporation 
becoming surety.]—Testator appointed a limited 
co. trustees & exors. of his will. Whe ct. on motion, 
upon evidence of the sufficiency of the co. & its 
power to act, granted letters of administration 
with the will annexed to a nominee of the co. with 
the co. as sole surety.—In the Goods of Hunt, 
[1896] P. 288; 66 L. J. P. 8; 45 W. R. 236. 
Annotation :—Retd. In the Estate of Rankine, [1918] P. 134. 

918. ——— No grant of probate—To corporation 
& individuals jointly.|—The ct. will not make a 
grant of probate to a body corporate & to one or 
more individuals, all of whom have been appointed 
exors. by a will.—In the Goods of MARTIN (1904), 90 
J.. T. 264; 20 T. L. R. 257. 

19. With principal place of business in 
colony.]—Although the power given to the High 
Ct. by Administration of Justice Act, 1920 (c. 81), 
to grant probate to a corpn. named as exor. of a 
will applies only to a corpn. which has its principal 
place of business in the United Kingdom, the ct. 
will, in exercise of the discretion given to it by 
Colonial Probates Act, 1892 (c. 6), s. 2, reseal a 
grant of probate made by a colonial ct., having 
jurisdiction, to a corpn. having its principal place 
of business in a colony.—-Re MCLAUGHLIN, [1922] 
P, 235; 127 L. T. 627; 88 T. L. R. 622; 66 
Sol. Jo. 678; sub nom. MCLAUGHLIN  v. 
McLAUGHIIN, 91 L. J. P. 205. 

















SUB-SECT. 2.—TRUSTEE. 
Power to act as trustee— Of charity.] — 
CHARITIES, Vol. ye PRs 869, 870. eleeone 
_ 920. Jointly with individuals.]— A mar- 
riage settlement contained a proviso that, if the 
trustees should die, it should be lawful for the 
husband & wife to appoint a new trustee or 
trustees in the place of those dying. One of the 
trustees having died, the husband & wife proposed 
to appoint a corpn. to be new trustee jointly with 
the surviving trustee :—Held: since Bodies Cor- 
porate (Joint Tenancy) Act, 1899 (c. 20), had 


PART IX. SECT. 4, SUB-SECT. 2. 
as_trustee.}—The 





a. Power to act 
Public Trustee of 


corpn. sole under Publ ip ee Oe particular urpose 
1906, is empowered to accept the | Powers is hot entitled to 
trusteeship of land in Victoria in the xR 
case of & trust declared in an lish | suthorised.—DE Vi 


will.—Re TRANSFER OF LAND ACT; 


BaLFOUR TO THE PUBLIC TRUSTEE, 
[1916] V. L. R, 397.—-AUS. 


PART IX. SECT. 5, SUB-SECT. 1. 


powers not expressly or impliedl 
LLIERS v. PRETO: 

Bec AEIry. (1912), T. P. D. 626.— 

922 ii, ——— 1. ——-.]—-A_ statutory | 


CoRPORATIONS. 


enabled corporate bodies to hold property in joint 
tenancy with individuals, the appointment could 
legally be made under the power.—Re THOMPSON’S 
SEerrLEMENT TRUSTS, THOMPSON v. ALEXANDER, 
[1905] 1 Oh. 229; 741. J. Ch. 183; 91 L. T. 885 ; 


21 7T. L. BR. 86. 
Annotation :—. . Re cette Naval School, Seymour v. 

Royal Naval School, [1910] 1 Ch. 806. 

921. Appointment — Trustee of settlement.| 
—Re BroGpEN, BmuING v. BRoGDEN, [1888] 
W.N. 238. 

—— Trustee of charity.|—-See CHARITIES, 
Vol. VIII., pp. 372, 378. 

Removal from trusteeship.] — See CHARITIES, 
Vol. VIII., pp. 374, 375. 

Ownership of property as trustees.) — See 
Sect. 6, sub-sect. 2, post. 

Trustees for debenture-holders.1— See COMPANIES. 








Suct. 5.—LIMITATION OF POWERS (ULTRA 
VIRES 


Sus-srect. 1.—IN GENERAL. 

922. General rule — Corporations by statute.|— 
(1) A co. created a corpn. under the Companies 
Act, 1862 (c. 89), is not thereby created a corpn. 
with inherent common law rights. ; 

(2) The objects of a co. proposed to be incor- 
pores under that Act, as stated in the memoran- 

um of assocn. required by the sect. 8 of the Act, 
cannot be departed from, except so far as the 
sect. 12 permits the change. The memorandum is 
the charter of the co. Consequently a contract 
made by the directors of such a co. upon a matter 
not included in the memorandum of assocn. is 
es vires of the directors, & is not. binding on 

e co. 

(3) Such a contract cannot be rendered binding 
on the co. though afterwards expressly assented 
to at a general meeting of shareholders, for being 
in its inception void, as beyond the provisions of 
the stat., it cannot be ratifled even by the assent 
of the whole body of shareholders.— ASHBURY 
Rartway CARRIAGE & Iron Co. v. RicnH (1875), 
L. R. 7 H. L. 653; 44 L. J. Ex. 185; 83 L. T. 
450; 24 W. R. 794, H. L.; varying S. C. sub nom. 
Riche v. ASHBURY RatmLway CARRIAGE Co. 
(1874), L. R. 9 Exch. 224, Ex. Ch. 

Annotations :—.Aa to (1) Consd. Cree v. Somervail (1879), 4 
ADP: Cas. 648. Consd. . A-G. vo G. EH. Ry. 
d O), § App. Cas. 473. Apia. enlock v. River Dee Co. 

1885), 10 App. Cas. 354. nsd. Southwark & Vauxhall 

ater Co. v. Dickenson (1889), 5 T. L. R. 251. . 

L. OC. C. v. A.-G., [1902] A. C. 165. 1t is impossible to 

behind those twn cases [No. 922, supra, & No. 932, : 

they are now part of the law of this country, & we must 
acquiesce in them, whether we like them or not (LORD 


HALSBURY, C.)3 A.-G. v. Mersey Ry., [1907] 1 ° 81. 
nsd. Amalgam oO ts v. Osborne, 
{1910} A. C. 87: 


Consolidated Mines, [1910] 1 Ch. 3 
Gold Mining Co, &. R. 6 


Gold Co. of India ». Roper, 
1892] - C, 125; Mann & Beattie v. Edinburgh Norte 
0. 


1892), 1 R. . . 'e e 
(1895) 1 Q. B. 711; A.-G. v. West Gloucestershire Water 
Co. (1909 , 25 T. L. RB. 650; A.- foes rpn. 
(1910), 163 L. T. 214; Sinclair v. Brougham, 1914) 

- C. $98; Re Woking Urban Council (Basingstoke ) 
Act, 1911, [1914] 1 Ch. 300; Dundee Harbour Trustees v. 
Nicol, [1915] A. C. 550; Bowman rv. Secular Soce., [1917] 


corpn. cannot grant to any one a right 
incompatible with the main object 
hich the legislature 


statutory G 
exercise 


necessary for the peonery (puree of 
the statuto creation. v. 
MELBOURNE ARBOUR TRUST COMBS. 
(1903), 29 V. L. R. 467.— AUB. 


y 
v RIA 
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County Hotel & Wine Co. ». L. & N. W. Ry.. 
alte Be ae Nolt ing en L ghting Theotric 
Nott 
ae. L. J ®. Fulham ea) 1 ch Ch 


440; ee ; Dharenenition Soo. o Tae 8 
eat) 1 Oh. 302. Re orwich Provident 


272. 
Land Corpn. of Ireland 1882), 22 Ch. D. 349; onder 
Financial Assocn. v. ast (1884), 26 Ch. os 107; Ashbury 
v. wWalson (1885), 30 Ch. D. 376. South Durham 
Brewery Co 85), 31,Ch, D. 261. Coned te Walker & 
Hacking (1887), 57 L. T. 763; Re London Celluloid Co., 


BLS SMES ieee dating 
ur () oore’s ntrac 
259. Ref. Ho cial Soc. sre), 


1879), 2 

11880) 17 Ch. D. 76; Re Ge Date , 

0 Ch. D. 169; L. & N. W. Ry. v. Price (1883), 11 Q. B. 
485; Trevor v. Whitworth 1887), te 

Howard v. Patent Ivory Manufactur 

Ivory Manufacturing Co. (1888), 38 Che D. 156; Balkis 
Consolidated Co. v. oe kinpons fisesl s Cc. B00 Andrews 
v. Gas Meter Co. 4 Ae tt 361; Re Borax éo., ‘oster 
v. Borax Co., [19011 C s Re Walker & Smith d03), 
Deore Cee ee Gorse 8. BE. & C oy igi saay 
Committee, [1906] 2 Ch. 12: Re Bieber Permanen 
Benefit Bldg. Soc., Ota) 2 Ch. 183; Re Doecham Gloves, 
1913] 1 Ch, 226. As to oe Retd. Gibson ». zp, Booket 
L. R. 10 Q. B. 329 est of England, Hz p. Booker 


tea Fi 14 Ch. . 317; + Ree Coltnan, Coltman v. Coltm 
App, Cas. 408 Ch. D. 64: Trevor v. Whitworth (1887), 12 
Dp 


9; Re jeiiways Time Tables Publishing Co., 
Sandy’s Case (1889) L. T. 94, Generally, ental. 
Chapleo v. Bianewiek Permaient Bldg. Soo. igst), 6 
Q. D. 696; Murray v. Soule weer e v. Murra 

Agnew v. Murray (1884), 53 L. J. Melliss a. 

Shirley & Kreemantlo L. B. of Health (188), ‘4 L. J. Q. B. 

408; Newell v. ee ae aee 324; Ho 

Tung v. Man On Insce. Co., [ ra 232 ; ie Layard. 

Layard v. Bessborough C16). Be 7 J. Ch. 505. 

923. -|— Generally speaking all 
corpns. are bound by a covenant under their cor- 
porate seal, properly affixed, which is the legal 
mode of expressing the will of the entire body, & 
are bound as much as an individual is by his own 
deed. Oorpns. which are creations of law, are, 
when the seal is properly affixed, bound just as 
individuals are by their own contracts, & as much 
as all the members of a partnership would be by a 
contract in which all concurred. But where a 
corpn. is created by an Act of Parliament for par- 
ticular purposes, with special powers, their deed, 
though under their corporate seal, & that regularly 
affixed, docs not bind them, if it appears by the 
express provisions of the stat. creating the corpn. 
or by necessary or reasonable inference from its 
enactments, that the deed was ulira vires, that is 
that the legislature meant that such a deed should 
not be made (PARKE, B.).—SoutrH Yor«sHire Ry. 
& River Dun Co. v. GREAT NORTHERN Ry. Co. 
(1853), 9 Exch. 55; 7 Ry. & Can. Cas. 744; 22 
L. J. Ex. 3065 ; 22 L. T. 0. 8. 20; 1C.L. BR. 158 ; 
156 BR. R. 23; 3; affd. sub nom. Great NORTHERN 
Ry. Co. v. SoutH YorksHirne Ry. & RiveR DUN 
Co. (1854), 9 Pecks, 642, Hix. Ch. 

Annotations :— AP Shrewsbury, 7 Bir ham Ry. v. 
N. W. Ry. (18 te H. L. Cas. . Bateman v. 
Ashton-under-Lyne Corpn. (18 38), 3-H. & N. 323; Payne 

v. Brecon tary (1858), 3 H. & N. 572; Lewis v. Rochester 

Go n. (1860), 9 OC. B. N.S. 401 ; . Manchester 


bers v 
& Milford Ry. (1864 5 5 B. Sas 588 : Taylor v. Chichester 
& Midhurst Ry. (Ll znolus 2 Exch, 856; Yor 

Ry. W: . 9 Ch. D. 








mee. Car: Co. 
Uni 

OL AR dn tae on dal 

BN. ‘EB. Ry. “‘1860), 34 L. T. O. 8. 22, 
924. ——.|]— Action against a railway 
co. on @ covenant under their seal that, in case 
certain works were not completed within twelve 
months, whether an Act agreed to be obtained 
were obtained or not, the co. should pay £1,000 as 
liquidated damages. Plea, setting out the whole 

deed, by which it appeared that defts., 

authorised by stat. to make a railway from certain 
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termini crossing the river Y. at a place described, 

found difficulties in crossing there, & had, with 

the assent of the Lords of the Admity. & the land 
owners, made a pier in the river Y. at another 
place, with the view of making a bridge there, to 
carry the railway across there; that pltfs. had 
indicted them for this as a nuisance ; ; that, to 
settle the matter, it was agreed that pltfs. should 
withdraw their opposition, & defts. should with 
all dispatch complete the bridge & works on the 
ier, according i a plan, containing provisions 
or protecting the navigation there ; that the co. 

should use their best endeavours to obtain an 
Act legalising this agreement; & that, whether 
the Act was obtained or not, unless the works were 
completed within twelve months the co. should 
pay pltfs. £1,000 as liquidated damages. Aver- 
ments, that the Y. was a public navigable river ; 
that the pier was a public nuisance; & that the 
works were not authorised by any Act of Parlia- 
ment. On demurrer to the replication :—Held: 

(1) (LoRD CAMPBELL, O.J., & WIGHTMAN, J.) the 

agreement was, in substance, an agreement to 

commit an indictable offence, & therefore illegal ; 

(COLERIDGE, J., & ERLE, J.) it was an agreement to 

procure the making of the works, not necessarily 

y illegal means, & therefore not ebiestions bie on 
this ground; (2) (LorD CAMPBELL, C.J.) the 
agreement was ulira vires of a corpn. created for 
the purpose of making a specific railway, & void 
on that account; (COLERIDGE, J.) though any 
contract by the railway corpn. not in aay 
of its main object was ultra vires & illegal, 

this contract, being for the purpose of sdeteisitas 

the main object, the making of the railway between 

the termini, though by an unauthorised deviation, 
was not ultra vires; (ERLE, J.) corpns. had at 
law capacity to make all contracts not expressly 
or impliedly prohibited by law, & though contracts 
frustrating or necossarily inconsistent with the 
object for which a co. was incorporated by statute, 
might be considered as impliedly prohibited by it, 

& therefore illegal, this contract was not of such 

a nature as to be so prohibited.—_ Norwich CoRpn. 

v. NORFOLK Ry. Co. (1855), 4 HE. & B. 397; 24 

L. J. Q. B. 105; 25 L. T. O.S.11;3; 1 Jur. N. S. 

344; 3C. L. R. "519 ; 119 BK. R. 143. 

Annotations :—As to (2 ) Refi Bostock v. North Staffordshire 
Ry. (1855), 4 HE. & B. ; Bateman v. Ashton-under- 
Lyne Corpn. (1858), 3 Ee & N. 323 ; Rogers v. On ere 
etc. Ry. (1858), 2 De G. & J. 662; South Wales Ry. 


Redmond (1861), 10 C. B. N. 8. 675; Maunsell v. Mid. 
G. W. Ry. (ot Ireland) & G. & W. (of Ireland) Ry. 


(1863), Taylor v. Chichester & Midhurst Ry. 
1867), L. R. 2 Exch. 356: Riche ». Ashbury Ry. age 
Co. (1874), L. R. 9 Exch 224. Generally, d. EKastern 


Counties Ry. v. Hawkes (1855), 5 H. L. Cas. 331. 
925. py — Prima facie all corporate 
bodies are bound contracts under their common 
seal, but this prima facie power to contract cannot 
be insisted on as to matters where from the nature 
of the corporate eur or the object of its incor- 
oration, it is expressly or impliedly by reasonable 
inference, prohibited from contracting. A contract 
as to such matters is ultra vires. 

Prima facie a corpn. may contract under seal. 
You must show that the particular contract is one 
which the corpn. has no power to enter into. It 
must be shown on the face of it to be a breach of 
duty, something forei ign to the object for which 
the co. was established (LORD ORANWORTH, C.).— 
SHREWSBURY & BIRMINGHAM Ry. Oo. v. NORTH- 
WESTERN Ry. Co. (1857), 6 H. L. Cas. 118; 26 
L. J. Ch. 482; 29 L. T. O. S. 186; 3 Jur. ee 





775; 10 KE. R. 1237, H. L.; affg. (1858), 4 
G. M. & G. 115, L. JJ. 
Ashb R 
aera), U + Oonad. Riche ” Refd. Te cantor arr tage 00. 


224 Lan 
©. N. W. Ry. (1856), 2 K. & J. 293; L. B.& 8 O. Ry. 


AA2 
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Sect. 5.—Limitation of powers (ulira vires): Sub- 
sect. 1.] 
o L. & 8. W. Ry. (1859), De G. & J. 363; Hare v. 
La & N. W. Ry. (1861), i ohn. & H. 80; South Wales 
Ry. Redmond (1861), 10 C. B. N. 8S. 675; Taylor v. 
Ghiohester & Midhurst Ry. (1867), L. R. 2 Exch. 356; 
A.-G. vo. G. BE. Ry. (1879), 11 Ch. 3. 449; pony Purchase 
Furnis ae al v. Richens (1887), 20 9. B. D Menta. 
Kastern unties Ry. v. Hawkes (1855), 6 H. a8 ao 
Chariton ©. Newcastle & Carlisle & N. E. (1860), iy 


L. T. O. 8. 22; Richmond Waterworks Co. Southwark 

& Vauxhall Waterworks Co. v. Richmond Vestry (1876), 

34 L. T. 480; Sun Bldg. Soc. v. Western Suburban Bldg. 

Soc., (1921 } 2'Ch. 83. 

926. — Generally speaking, corpns. 
are as much bound y their contracts as individuals, 
where the seal is affixed in a manner binding on 
them; & where a corpn. is created by Act of 
Parliament for particular oses, with special 
powers, their contract will b bind them unless it 
appears by the express provisions of the stat. 
creating the corpn., or by necessary & reasonable 
inference from its enactments, that the contract 
was ultra vires, or that the legislature meant that 
such a contract should not be made. 

A co. was incorporated by Act of Parliament for 
the supply of a certain district with water from 
certain sources within that district, & empowered 
to break up highways & place pipes within the 
district, & ‘c do all other acts which the co. should 
deem necessary for supplying water to the in- 
habitants according to the true intent of the Act, 
& penalties were imposed on the co. not supplying 
wate to the inhabitants of dwelling-houses within 
the district. In consequence of the increase of 

pulation the supply of water within the district 
becatie insufficient both in quantity & quality. 
The co. employed an engineer, who reported that 
a sufficient supply could not be obtained from 
existing sources, & recommended that a supply 
should be obtained from a brook beyond the 
district. The co. determined to apply to Par- 
liament. for powers to enlarge their works so as to 
make the brook available for the entire district 
& to increase their capital :—Held: the co. might 
lawfully take ste eps to apply to Parliament for 
such extension of the undertaking, it being for 
the benefit of the corporate body, & the contracts 
made by the co. for the supply of plans, etc., 
essential to the application to Parliament were 
not necessarily illegal or void, or otherwise in- 
capable of being enforced against the co. in a ct. 
of law.— BATEMAN v. ASHTON-UNDER-LYNE CORPN. 
(1858), 3 H. & N. 323; 27 L. J. Ex. 458; 31 
I. T. O. S. 299; 22 J.P. 498; 6 W. R. 829; 


157 E. R. 494. 
Annotations :—Refd. Maunsell v. Mid. G. W. Ry. . Ireland) 
73 Taylor 


& G.N, & W. (of treland) Ry. errs Ly L. T. 3 

”. chee 3 Midhurst Ry. (1867), L. R. 2 Exch. 956 ; . 
A.-G. v. G. E Ry. CY tha a oe D. co Mentd. Pi 
168. 


v. Tifracombe Ft 3 C. P. 

Union Grdna. v. rigkett Baye 69 lL. 

927. -]—(1) A co. incorporated by 
Act of Parliament cannot exercise its powers or 

apply = capital except in strict conformity with 
ti e Ac 

(2) An Act of Parliament constituting a railway 
co. is a contract between the co. & the public, the 
performance of which the public has an interest 
in enforcing ; & therefore a railway co., with the 
ordinary powers, was restrained from carrying on 
the business of coal merchants, at the suit of the 
A.-G., on the relation of a stranger to the co.— 
A.-G. v. GREAT NORTHERN Ry. Co. (1860), 1 
Drew. & Sm. 154; 29 L. J. Ch. 704; 2 L. T. 653; 
6 Jur. N.S. 1006; 8 W. R. 556 ; 62°E. R. 387. 


Annotat g 
agp 














& Bristo 
cestershire Water Co. bo. (1908), 10: 
en 15% Ch. wit ae Ps 


A.-G. 
Hare v. L. &N. W. By. Riedy, 3 
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Manchester Corpn., Br» [2006] 2 1 Oh. 643. Generally, Mentd. 


Evershed v. 7th? ™, : Q. B.D arte Norton 
vo. L. & N. we ‘ty. Nisis ac ; A.-G. ”. Shrewsbury 

(Kingsland )B dge Co. Geass: sow. Rk. 916. 

928. -] — Generally speaking, all 








corpns. are bound by a covenant under their 
corporate seal, but where a corpn. is created by 
an Act of Parliament for particular purposes wit. 
special powers their deed, though under their 
corporate seal, does not bind them if it appears by 
the express provisions of the stat. creating the 
corpn., or by necessary or reasonable inferences 
from its enactments, that the deed was uwitra vires, 
that is that the Legislature meant that such a 
deed should not: be made. 

The directors of a railway co. gave one of their 
body bonds bearing interest for money which he 
was liable to pay on behalf of the co. :—Held: 
upon a true construction of the co.’s special Act, 
23 & 24 Vict. c. clxxv., & Railway Regulation Act, 
1844 (c. 85), s. 19, & Cos. Clauses Consolidation 
Act, 1845 (c. 16), s. 38, such bonds were illegal, 
& could not be enforced against the co.—CHAMBEKS 
« MANCHESTER & MILForp Ry. Co. (1864), 5 
B. & S. 588; 4 New Rep. 425; 33 L. J. Q. B. 268 ; 


10 L. T. 715; 10 Jur. N. S. 700; 12 W. R. 980; 
122 E.R. 951. 

Annotations :—Consd. Re Cork & Youghal Ry. (1869), 4 
App. 748; Yorkshire Ry. Wagon Co. v. Maclure 

Oe eih? i Ch. D. wis Refd. Taylor v. Chioheater - & & 

Midhurst Ry. (1867), L. a 2 Exch. 356: _Fountaine v. 

me Ry. Peete ts ye 56 Kq. 31 Wenlock v. 

River Dee Co. (1885), 10 APP. 354: Wenlock 

Sercnee:) w. River Dec Co. (1887), 36 ‘Ch. D. 674; He 

rexham, Mold & Conneh’s Ry., [1899] 1 Ch. 


440; Payne v. Cork Co, (19 5c 308. Mentd. 


$00" 
Rashdall v. Ford (186 oy ae 2 Ka. Web v. Herne 
Bay Comrs. (1870), 5_Q. B. 6. o andawaei West 
of ot aationt & South Water Land Drainage & Inclosure Cb. 
ford. uae Ch. D. 411; R. v. Reed fe Rn 
Q. 8 b. e Ma nchester, Middleton & District 
aren “Ce . 11898) $ ‘Ch. 638 ; Wauthier v. Wilson (1911), 
929. -———.]—A co. incorporated by stat. 
is entitled to make all contracts connected with 
the purposes of its incorporation not expressly or 
by necessary implication prohibited; all such 
contracts are primd facie valid, & it lies upon the 
co. seeking to repudiate a contract to show that 
it is prohibited, not upon the opposite party to 
show that it is authorised.—TAYLor v. CHICHESTER 
& Mipuursr Ity. Co. (DIRECTORS, ETC.) (1867), 
L. R. 2 Exch. 356; 36 L. J. Ex. 201; 16 L. T 
703; 16 W. R. 147, Ex. Ch.3; revsd. on other 
grounds (1870), L. R. 4 H. L. 628, H. L. 


Annotations :—Consd. Riche v. Ashbury 
(1874), I. R. 9 Exch. aa cn Sue 

mouth , Ry. (1870), L. 

Kingston Highway Board sta, 20 Oe, R. 2 

930. 


-|—PICKERING v. eee 
ne 836, ante. 





4 OR Oy er & euree: 
Mentd. Driver v. 














-]—-SOUTHAMPTON Dock Co. v. 
SOUTHAMPTON HAKELOUR & PIER BOARD, No. 881, 


982. -|—The doctrine of ultra vires 
as explained in Ashbury Railway Carriage & Iron 
Co. v. Riche, No. 922, ante, is to be maintained, 
but is to be applied reasonably, so that whatever 
is fairly inci aatal to those things which the 
Legislature has authorised by an Act of Parliament, 
ought not, unless expressly prohibited, to be held 
as ultra vires. 

In an act granting special powers, what is not 
permitted is prohibited. 

An Act of Parliament authorised a co. to make 
a railway to T. & 8. There were two other railway 
cos., which were cg heh combined into one 
called the G. E. Ry. Co. This latter co. entered 
into a contract with the T. & S. Co., with which 
it was in connection in several respects, to supply 
it with rolling stock upon receiving a certain 








Part [X.—Powerrs AND LIABILITIES GENERALLY. 


annual payment, & having certain other advan-’ 
tages. e contract was adopted by the share- 
holders of both cos. An action was prove against 
the G. E. Ry. Co., & an injunction asked for to 
restrain it from executing this contract. 26 & 27 
Vict. c. lxix., s. 14, one of the Acts relating to the 
two cos., provided that the two cos. might enter 
into agreements with respect to the working, 
maintenance & management of the extension 
railway, which was the T. & S. Railway, or any 
part thereof, & of the railways of the two cos. 
connected therewith, which were the two cos. 
which had been incorporated under the name of the 
G. E. Ry. Co., & with respect to the apportion- 
ment of the traffic, & of the tolls, fares, & charges 
for traffic on the extension railway, & the railways 
of the two cos., the appointment of a joint com- 
mittee or any other matters incident to the carry- 
ing out the purposes of the Act. Sect. 15 of the 
Act provided that the directors of the T. & S. Co. 
& the directors of the two cos., respectively, 
might, subject to the sanction of the shareholders, 
enter into any contracts or agreements for effecting 
all or any of the purposes of the Act, or any objects 
incidental to the execution thereof, & that every 
such contract or agreement might contain such 
covenants, clauses, powers, provisions, & con- 
ditions as might be mutually agreed upon between 
the parties thereto :—Held: the contract of the 
G. HK. Ry. Co. to supply the T. & S. Co. with 
rolling stock was not ultra vires, but was warranted 
by the words of these sects. of the Act. 

I cannot doubt that the principle by which this 
House in the case of Ashbury Railway Carriage & 
Iron Co. v. Riche, No. 922, ante, tested the ahs 
of a joint stock co. registered, with limited liability, 
under the Companies Act, 1862 (c. 89), applies 
with equal force to the case of a railway co. 
incorporated by Act of Parliament (Lonp WarTson). 
—A.-G. v. GREAT EasTERN Ry. Co. (1880), 5 
App. Cas. 473 ; 49 I. Ja Ch. 545 H 42 L. TT. 
810; 44 J. P. 648; 28 W. R. 769, H. L. 
notations :—Apld. L. & N. W. Ry. v. Price (1883), 11 
Q. B. I). 485. nsd. Small v. Smith (1884). 10 App. Cas. 
119; Johns v. Balfour (1889), 1 Meg. ;_ Foster v. 
L. C & D. Ry., [1895] 1 “. B. 711. Apld. L. C. C. v. 
A.-G., [1902] A. C. 165. It is impossible to go behind 
those two cases [No. 922, supra, & No. 932, post]: thoy 
are now part of the law of this country, & we must acquiesce 
in them, whether we like them or not (LORD HALSBURY, C.). 

nad, A.-G. v. Mersey Ry., [1907] 1 Ch. 81; Re Kingsbury 
Collieries & Moore’s Contract, [1907] 2 Ch. 259; Re 
Woking Urban Council (Basingstoke Canal) Act, 1911, 
11914] 1 Ch. 300; A.-G. » Fulham Corpn., [1921) 1 Ch. 
440. Refd. Guinness v. Land Corpn. of Ireland (1882), 
22 Ch. D. 349; Wenlock vr, River Dee Co. (1885), 10 
App. Cas. 354; Henderson v. Bank of Australasia (1888) 
40 Ch. D. 170; Sheffleld & South Yorkshire Permanent 
Bldg. Soc. v. Aizlewood (1889), 44 Ch. D. 412; 
L. N. W. Ry., [1907] 1 Ch. 5; Metropolitan Water 
Board v. Solomon (1908), 77 L. J. Ch. 517; A.-G. v. West 
Gloucestershire Water Co., [1909] 2 Ch. 338 ; Amalgamated 
Soc. of Ry. Servanta v. Osborne, [1910] A. C. 87; Dundee 


Harbour Trustees v. Nicol, [1915] A. C. 550: t 
Hotel & Wine Co. v. L. & N. 9505, Gounty 


Peel v, 


Mentd. A.-G. v. Shrowsbury Kingsland Bri Co. (1882), 
21 Ch. D. 752; Harris ». De Pinna (1886), 33 Ch. D. 
288 r4 A.-G. v. L. N. Ww. Ry., {1900] 1 e B. 78 ’ Vacher 
v. London Soc. of Compositors, {1912 47 


13 . B. 547 ; v. 
ri gael County Council, Zz p. Sear, (1920] 2 K. B. 
: (BARONESS) v. 

.» No. 955, post. 

934. ——.]—A co. created by Act of 
Parliament has no right to spend a penny of its 
money except in the manner provided by the 
Act of Parliament. It is beyond the power either 
of promoters or of directors or of shareholders to 
apply the moneys of such a co. which are devoted 
by stat. to special purposes, to any purpose which 
is not sanctioned by the provisions of the Act of 
incorporation. ; 

Applits., promoters of a co. incorporated by Act 
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of Parliament, who were also respectively solr. & 
engineer, agreed in consideration of a lump sum, 
to bear all the expenses of procunse the Act :— 
Held: the agreement, even if approved & adopted 
by the directors & shareholders, was ultra vires & 
void, & applts. were bound to account for all 
sums in excess of that which was actually ex- 
penned by them in obtaining the Act.—MANN v. 

DINBURGH NORTHERN TRAMWAYS Co., [1893] 
A. OC. 69: 62 L. J. P.O. 74; 68 L. T. 96; 57 J. P. 
245; OT. L. R. 102; 18. 86, H. L. 

935. —— -]—In 1777 an Act of Parlia- 
ment was passed for making a canal. It incor- 
porated a co. by name of the Co. of Proprietors of 
the B. Canal Navigation, authorised them to 
construct the canal, & make bye-laws, demand 
tolls, & acquire land. All persons were to have the 
right to use the canal on payment of tolls. The 
co. were to make & maint ridges. Throughout 
the Act in conferring rights or imposing obligations 
on the co. the words ‘“‘ their successors & assigns ”’ 
were added. The canal was made & navigation 
carried on till 1866, when a winding-up order was 
made. In 1874 the liquidator with the sanction 
of the judge sold the canal to A. The word 
‘‘ undertaking ’’ was not used in the conveyance, 
but possession was taken, & tolls levied & received. 
In 1878 the co. was dissolved by an order of the 
ct. A. sold various portions of the land, & the 
last purchaser of the canal & undertaking was the 
L. & S. W. Canal Co., which executed a mortgage 
thereof to C. 

The canal bridges fell into disrepair, & the 
Woking Urban District Council obtained an Act 
of Parliament in 1911 which authorised them to 
do the repairs & recover the costs from ‘“ the 
co.” :—Held: (1) the co. had no power to assign 
their undertaking & nothing passed to A. by the 
conveyance of 1874; (2) on the dissolution the 
land of the co. reverted to the original grantors, & 
as they made no claim to it their right of entry had 
been barred by Stat. Limitations & A. had thus 
acquired the legal fee simple in the canal free from 
any of the obligations or rights of the co. ; (8) the 
L. & S. W. Canal Co. were owners of the canal, 
but were not bound to keep it UP or do repairs, 
& could not demand tolls; (4) the Act of 1911 
did not. impose any fresh liability ; & no liability 
attached upon either the L. & 8S. W. Canal Co., or C. 

Where a co. is incorporated by stat. for a public 
pu ose, with compulsory powers of acquiring 
and && other statutory privileges, & with statutory 
obligations, it cannot without the intervention & 
authority of Parliament transfer its undertaking, 
or its powers or privileges to other persons. 
Neither can it mortgage its undertaking except in 
the manner & to the extent permitted by Par- 
liament (SWINFEN Eapy, L.J.).—Re OKING 
URBAN CoUNCIL (BASINGSTOKH CANAL) Act, 1911, 
[1914] 1 Oh. 300; 83 L. J. Ch. 201; 110 L. T. 
49; 78 J. P. 81; 30 T. L. R. 185; 12 L. G. R. 
214, C. A. 








Annotations s—Generall ’ Mentd. A.-G. v. N. ¥E. Ry., 1918) 
1 Ch. 905; R. Bedfordshire County Council, Hz p. 
Sear, [1920) 

936. 


The doctrine of Ashbury Railway Carriage & Iron Co. 
v. Riche, No. 922, ante, does not apply to a co. 
which derives its existence from the act of the 
Sovereign & not merely from the regulating 
stat.—BONANZA CREEK GOLD MINING Co., Lrp. 
v. R., (1916) 1 A. C. 666; 85 L. J. P. C1114; 114 


prea a Hi Baia Waa a aie 

i -G. for v. A.-G. for ; 

mires 1 A. O. 588; A.-G. for Ontario v. A.-G, for Canada, 
(1916] 1 A. C. 598. 


-.]—See, also, No. 972, post; 
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Seot. 5.—Limitation of powers (ultra vires): Sub- 
secls. 1 & 2, A. & B. (a).] 


987. Whether act ultra vires—Not decided by 
event—Agreement not unreasonable or unneces- 
sary for corporate purposes—But turning out bad 
bargain.]|—-Under the Public Health Act, 1848 
(c. 63), s. 48, the owner of land adjoining a district 
by deed agreed with the local board to do certain 
works & poy £10 a year, & the board gave him 
leave to drain through their drain all sewage from 
the property & houses then belonging to the Jand- 
owner & from any houses thereafter to be erected 
on the property. Many more houses were after- 
wards erected & the urban sanitary authority, 
which had succeeded the loca) board, were under 
a new Act of Parliament prevented from passing 
as before the sewage through the drain into the 

es :—Held: (1) the deed was not ultra vires, 
& the board could bind their successors as to the 
sewage of houses not then in existence ; (2) though 
the board were trustees for the ratepayers they 
had exercised their discretion, & the agreement 
did not appear at the time improvident, & its 
turning out badly for them did not affect it; 
(3) the law being altered so as to prevent the 
discharge of sewage into the Thames was no 
ground for setting aside the deed. 

In the first place if the arrangement was within 
their powers its turning out badly for them would 
not aifect it, & in the next place there was, in my 
opinion, nothing improvident or unreasonable 
about it (NorTH, J.).—NEW WINDSOR OORPN. v. 
STOVELL (1884), 27 Ch. D. 665; 54 L. J. Ch. 118; 
51 L. T. 626; 33 W. R. 223. 


Annotations :— As to (1) Oonsd. A.-G. v. Has Corpn. 
OEE Saag ort ng 
. 1. : ally, Mentd. er’s 

Safe Co. v. G.'N. & Clty Ry., (190711 Ch. 208. 


9388. ——- ——- ——- -———.]—By an agree- 
ment dated Dec. 2, 1904, deft. corpn. effected an 
insurance with pltfs. The agreement contained 
acheds. in which property insured could from time 
to time be entered, & there was a provision that 
it should last for five years. Later, on June 24, 
1908, a continuation agreement was entered into 
under which defts. agreed to insure all the pro- 
perties mentioned in the first agreement for a 
pets of five years, from the expiration of the 

fth year after the last. entry of any insurance in 
any of the scheds. In other words, the contract 
between pltfs. & defts. might last ten years, 
because if, when the end of the fifth year was 
approaching further property was entered in a 
sched. the whole of the properties were insurable 
for five years thereafter. Pltf. co. was started in 
1902, as a result of inquiries conducted over a 
period of twenty years, with the primary object of 

etting a cheaper rate of insurance for public 

uildings than the rate then in force. The system 
of insurance was largely carried out by reinsurance 
treaties. When they accepted a risk pltfs. never 
retained more than a certain amount on their own 
account, & they distributed the remainder, up to 
@ certain maximum in each case, over a number 
of reinsurance cos. They also reinsured the 
greater portion of the remainder of the risk with 
& group of underwriters at Lloyd’s, & still further 
with another group of underwriters at Lloyd’s they 
insured against the aggregate of losses exceeding 
@® certain amount. From time to time pltfs. 


b. Whether act ultra  viree—Not 
by event— agreement not un- 


| 


ABLE CasTINas Co, ( 
165; 140. L. R. 22. 


CORPORATIONS. 


considered & altered the cos. with whom the 
reinsured their risks, & their scheme met wi 
considerable success :—Held: (1) an agreement 
made by a public corpn. was not to be judged by 
the event. If, on the face of it, it was not errae | 
improvident or unreasonable, or foreign to 
unnecessary for the express or implied purposes 
of the corpn., or detrimental to the public welfare, 
it would not be held to be ultra vires merely because 
the bargain contained in it turns out to be a bad 
one for the corpn.; (2) the agreement in this case 
could not be said to be ulira vires on- the score of 
time, & inasmuch as pltfs., the reinsuring com- 
panies, & Lloyd’s underwriters had never failed 
to meet their obligations, & for thirteen years 
defts. & hundreds of other corpns. in a like position 
had insured with pltfs., the onus was on defts. 
to show that pltfs.’ scheme & the reinsurance cos. 
were actuarily unsound, & this they entirely 
failed to do, therefore a contract of insurance with 
oe was not ultra vires a public body.—MUNICIPAL 
UTUAL INSURANCE, LTp. v. PONTEFRACT CORPN. 
oe 116 L. T. 671; 88 T. L. R. 284; 151. G. RB. 


Borrowing powers.]-—See Nos. 989, 958-958, post. 

Application to local authorities & municipal 
corporations.|— See Sect. 5, sub-sect. 2, D., post. 

Application to railway companies.|—See Rat- 
WAYS. 

Power to apply funds for application to Parlia- 
ment for Act for extension of objects of corporation.]} 
—See Nos. 962, 967, post, &, generally, RAILWAYS 
& CANATS. 

Power to acquire land compulsorily.|—See Com- 
PULSORY PURCHASE OF LAND & COMPENSATION, 
Vol. XI., p. 103 et seq. 

Liability to actlon—For ultra vires acts.|—Sce 
Nos. 889, 932, ante. 


SuB-sECT. 2.—AUTHORITY FOR SPECIFIC 
PURPOSES. 
A. Corporations created by Charter. 

Whether doctrine of ultra vires applicable.]|—See 
No. 936, ante, No. 972, post. 

939. Whether act outside scope of charter— 
Power to mortgage—Grant of mortgage with 
power of sale.]—An institution was incorporated 
by Royal charter & deed of settlement, authorising 
the council or managing body to hold land, 
tenements or hereditaments, & to sell, grant, 
demise, exchange & dispose of the same, but no 
sale, mtge., incumbrance, or other disposition of 
any such lands, tenements or hereditaments to 
be made except with the approbation & concur- 
rence of a general meeting of the proprietors of 
the corpn. At a general meeting of the proprietors 
the council were authorised to mtge. the propert 
of the corpn. for £25,000 :—Held: the council 
had no power to grant a eas with a power of 
sale.—CLARKE v. RoyYAL PANOPTICON (1857), 
4 Drew. 26; 27 L. J. Ch. 207; 28 I. T. O. S. 
8385; 8 Jur. N. S.178; 5 W. R. 332; 62 E.R. 10. 
Annotations :—Mentd. He Chawner’s Trusts (1869), 88 

L. J. Ch. 726; Stevens v. Theatres, [1903] 1 Oh. 857. 

Ceneniiy of property generally, see Sect. 6, 

ost. 
z 940. Prohibition against admission on 
payment of money to building & grounds on 


1907), 90. W. R. 1 o ees.} ~The charter of the College 
ee AN of Physicians empowered the President 
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Sundays—Conversion of shares into tickets of- 
admission for shareholders—Admission on Sundays 
included.|—A charter of incorporation was granted 
to the co. on condition that no person should be 
admitted to the co.’s building or grounds on the 
Lord’s Day in consideration of any money pay- 
ment, whether made directly or indirectly, unless 
the sanction of the Legislature should: have been 
obtained. The co., having obtained an Act of 
Parliament authorising their directors to agree 
with the proprietors of any shares or stock for 
the conversion thereof into tickets of admission 
for life or years for such proprietor or his nominee, 
but providing that nothing therein contained 
relieve the co. from any condition con- 
tained in the charter, issued advertisements 
offering to accept the surrender of shares in 
exchange for tickets of admission for a term 
limited, to be made out to bearer, & to be avail- 
able for Snndays as well as ordinary days. Upon 
a bill filed by a shareholder :—Held: (1) the 
admission of any person on Sunday by means of 
such a ticket as proposed would occasion a for- 
feiture of the co.’s charter; (2) the co. would be 
restrained from accepting a surrender of any 
shares in exchange for such tickets of admission.— 
RENDALL v. ORYSTAL PALACE Co. (1858), 4 K. & J. 
326; 27 L. J. Ch. 397; 31 L. T. O. S. 51; 22 
J. P. 321; 6 W. KR. 416; 70 KB. R. 136. 


Annotation :— As to (1) Apld. Jenkin v. Pharmaceutical Soc. 
of Great Britain, [1921] 1 Ch. 392. 


041. Costs of prosecution for libel— 
Trading corporation.|—PICcKERING v. STEPHENSON, 
No. 836, ante. 

942. ——— Defending servant in action for libel 
—Nursing assoclation—Publishing newspaper.|— 
A nursing assocn.i ncorporated by Royal charter 
were the proprietors & publishers of a newspaper 
on nursing & employed one of the members of the 
assocn, as honorary editor. An action for libel 
having been brought against the editor alone in 
respect of an article inserted in the newspaper 
under the express instructions of the association :— 
Held: as a matter of ordinary business, & apart 
from any question as to the legal right of the 
editor to be indemnified, the funds of the assocn. 
could be lawfully applied in undertaking the 
defence of the action.— BREAY v. Roya BRITISH 
Nurs&s’ Assoon., [1897] 2 Ch. 272; 66 L. J. Ch. 
ee a T. 735; 46 W. R. 86; 13 T. L. R. 


Annotation :-—Apld. Jonkin v. Pharmaceutical Soc. of Great 
Britain, {1921} 1 Ch. 392. . 


943. ——— Act done at common law—Expressly 
prohibited by charter.|—Semble: an act done by 
@ corpn. at common law which the corpn. is not 
empowered, or is forbidden to do by its charter 
is not necessarily ulira vires the corpn.—BriITIsH 
SoutH Arrica Co. v. DE BrERS CONSOLIDATED 
Minus, Lrp., [1910] 1 Oh. 354; 70 L. J. Ch. 345; 
102 L. T. 95; 26 T. L. R. 285; 54 Sol. Jo. 289; 
17 Mans. 190; revsd. on other grounds, sub nom. 
Dx Berrs CoNSOLIDATED MinzEs, Lip. v. BRITISH 
Souru Arrica Co., [1912] A. CO. 52 
Annotations :-—Consd. Jenkin v. Pharmaceutical Soc. of 

Great Britain, (1921) 1 Ch. 392. Mentd. Re MacKenzie, 

e. Now Putagonin Meat & Gla Storage Ca: Heer ee 

25; Re Smith, Lawrence v. Kitson, [1016) 2°Ch, 206. 
_ 044. -]—A member of a societ 
incorporated by Royal charter is entitled to nak 
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for an injunction to restrain the commission by 
the society of acts which are outside the scope of 
the charter & which may result in the forfeiture 
of the charter & the destruction of the society. 

A corpn. created by charter can at common 
law do with its rie a | all such acts as an ordinary 
person can do, & bind itself to such contracts as 
an ordinary person can bind himself to, even if 
the charter expressly prohibits a particular act 
the corpn. can at common law do the act (PETER- 
SON, J.).— JENKIN v. PHARMACEUTICAL SOCIETY OF 
GREAT BRITAIN, [1921] 1 Ch. 392; 90 L. J. Ch. 
47; 124 L. T. 309; 37 T. L. R. 54; 65 Sol. Jo. 
116. 


—— 


Incidental acts.|—Sce Sect. 5, sub-sect. 3, 


ost. 
= 945. Effect of act being outside scope of charter 
—Forfeiture of charter.|——I am of opinion that a 
corpn. may be forfeited if the trust be broken & 
the end of the institution be perverted (HOLT, 
C.J.).—R. v. LONDON CoRPN. (1601), 1 Show. 274 ; 
Holt, K. B. 168; 12 Mod. Rep. 17; 89 H. KR. 


569 ; sub nom. Smiru’s Caspr, 4 Mod. Rep. 52. 

Annotations :—Retd. R. v. Grosvenor (1734), 7 Mod. Rep. 
198; Colchester Corpn. v. Seaber (1766), 3 Burr. 1866 ; 
R. » Amery (1788), 2 Term Rep. 515; Colchester Corpn. 
v. Brooke (1845), 7 Q. B. 339. 


946. ——.|—JENKIN v. PHARMACEUTICAT. 
SocreETy OF GREAT Bri TAIN, No. 944, ante. 

047. ———- Appointment of schoolmaster con- 
trary to tenor of charter—Liability for costs—Of 
information for removal of schoolmaster.|—-SALOP 
TOowN v. A.-G. (1726), 2 Bro. Parl. Cas. 402; 
1H. R. 1025, H. 1. 

Appointment & removal of 
generally, see EDUCATION. 





schoolmasters 


B. Corporations created by Statute. 
(a) In General. 


General rule.]|— See Nos. 922, 935, ane. 

948. Carrying on business foreign to original 
objects—- Application to Parliament for Act.|—A 
co. established for one purpose cannot, against 
the will of any dissentient minority, however 
small, undertake a business foreign to its original 
object, & no portion of the funds of a co. can be 
applied in procuring the means of carrying on a 

erent undertaking, such as soliciting a bill in 
Parliament to confer powers necessary for that 
purpose.—LypE v. EASTERN Brncan Ry. Co. 
(1866), 36 Beav. 10; 55 E.R. 1059. 
Annotation :-—Reld. A.-G. v. N. E. Ry., [1906] 2 Ch. 675. 

949. Infringement of special provision for 
benefit of public—Causing no injury to public.|— 
Upon an information filed by the A.-G. to restrain 
a public body with statutory powers from infringing 
a term introduced into their Act in the interests 
of the public, as a condition of the exercise of their 
powers, it is not dering Aba rove that injury 
to the public results from that infringement. ; 

A railway co. was empowered by a special 
Act, which incorporated Railways Clauses Consoli- 
dation Act, 1845 (c. 20), to carry their railway 
across a turnpike road on the level. They con- 
stantly drove their trains over the level crossing, 
which adjoined a station, at a speed exceeding 
four miles an hour, in contravention of the 

rovisions of Railways Clauses Consolidation 
aot. 1845 (c. 20), s. 48. On an information filed 


ing themselves for examination, whom on social eniertainments—— Sanctioned ment of markets—I11 Vict. c. 61.J—A 
they ht deem entitled to receive custom.}—KESSON v. ABERDEEN power to establish fairs given by above 
them :—Held> di Hrs’ & Coopers’ INCORPORATION Act necessarily includes a power to 


: ad not imply 
the power to grant degrees.—A.-G. 

COLLEGE oF IOCIANS IN IRELAND 
(1864), 16 Ir. Jur. 362.—IR. 


d. —— Trade quild—Ezpenditure 


$ 


RIG & 
1898), 1 F. (Ct. of Sess.) 36; 36 
gs Y? R. 33.—S0oT. ge 
PART IX. SECT. 5, SUB-SECT. 2.—B. (a). 
e. Power to establish faira—Hetablish- 


establish markets.—-JAMEISON v. FRED- 
dal Crry (1861), 2 All. 128.— 
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Sect. 5.—Limitation of powers (ultra vires): 


by the A.-G. to restrain them from so doing, they 
set up by way of defence that there was no proof 
of any injury occasioned to the public by their 
contravention of the sect. & that the incon- 
venience caused to the public by reason of the 
existence of the crossing would be increased if 
they complied with it :—Held: as the information 
was filed by the A.-G. to enforce the express 
terms of an enactment made by the Legislature 
in the interests of the public, the ct. could not 
entertain the question whether injury to the 
public was in fact occasioned by the contravention 
of the Act, but were bound to grant the injunction. 
—A.-G. v. LonpoN & NorRTH WESTERN Ry., 
[1900] 1 Q. B. 78; 69 L. J. Q. B. 26; 81 L. T. 
649; 63 J.P. 772; 16T. L. R. 30, C. A. 


Annotations :-—Ap A.-G. v ham, Tame & Rea 


prvd. . Birming 
District Drainage Board, [1919] 1 Ch. 48. efd. A.-G. »v. 
[1903] 1 Ch. 101. 
U. C., {1900] 1 Ch. 
1 Ch. 158; A.-G. v. 
290; A.-G. 


Ashborne Recroation Ground Co., 

Mentd. Islington Vestry v. Hornsey 

695; Bickmore v. Dimmer, [1903] 

Dorchester Corp. 1905), 938 L. T. 

Eaton U. C., (1914] 2 Ch. 251. 
Implied authority to do incidental acts.|—Sce 
Sect. 5, sub-sect. 3, post. 


Sec, also, Sect. 5, sub-sect. 2, B. (c), post. 


(b) Railway Companies. 


See, also, Nos. 924, 927, 928, ante. 

950. Application of ultra vires doctrine.|—A.-G. 
v. GREAT EASTERN Ry. Co., No. 982, ante. 

951. Authority to add new undertaking to old— 
Capital raised for old undertaking—Applicable to 
new. | —An existing railway co. authorised by 
Act of Parliament to enter on a new undertaking 
& to add the new undertaking to the old, & to 
treat the capital intended to be raised for the new 
undertaking as capital added to the old, is thereby 
authorised, should it be unable successfully to 
raise the new capital, which is a matter not to be 
assumed, to apply to the new undertaking the 
funds previously applicable to the old.—TAYLOR 
v. CHICHESTER & MIDHURST Ry. Co. (DIRECTORS, 
ETC.) (1870), L. R. 4 H. L. 628; 39 L. J. Ex. 217; 
23 L. T. 657; 35 J. P. 228, H. 1. 


Annotations :-—Refd. Driver v. Kingston Highway Board 


(1871), 20 W. R. 20; Riche v. Ashbu y. Carri 
Iron. Co. ( 


1874), L. R. 9 Exch O24 Me td He jars 
G. B. Ry. (1879), 11 Ch. D. 44. a 
952. Whether empowered to run omnibuses.|—A 
railway co., without express power to run omni- 
buses, ran omnibuses :—Held: the co. must be 
restrained from carrying on the omnibus business, 
which was as a matter of fact not. incidental or 
consequential upon their statutory powers.— 
A.-G v. MERSEY Ry., [1907] A. ©. 415; 76 
L. J. Ch. 568; 97 L. T. 524; 71 J. P. 4493; 23 
T. L. R. 684; 51 Sol. Jo. 624, H. L. 
Annotations :—Refd. A.-G. & Bristol Waterworks Co. ». 
fo ely Sgn ak Water Co. (1909), 101 L. T. 258, 


. Re Kingsbury Collieries & Moore’ 2h. 
M907} 2 Ch. 268 es oore’s Contrac 


See, further, RaILways & CANALS. 


v. Long 


(c) Other Corporations. 


953. Power to borrow—For one purpose— 
Money used for another purpose—Impeachment of 
promissory notes in payment.J]—(1) Semble : 
corpn. is authorised to raise money on promissory 
notes for a particular purpose evidence may be 


PART IX. SECT. 5, SUB-SECT. 2.— 
B. (c). 
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received to impeach the notes by showing they 
were issued for another purpose. : 

(2) Qu: whether a local act enabling a corpn. 
to issue promissory notes under their seal, enables 
them to make a promise & subjects them to an 
action of assumpsit as incident to the making of 
promissory notes.—SLARK v. HIGHGATE ARCHWAY 
Co. (1814), 5 Taunt. 792; 128 E. R. 904. 
Annotations :—As to (2) Refd. Broughton v. Manchester 

Waterworks Co. (1819), 3 B. & Ald. 1; East London 

Waterworks Co. v. Bailey (1827), 4 Pug: 283; . vt. 

Nicholson (1856), 1 H. & N. 165; ateman , 

Wales Ry. (1866), L. R. 1 C. P. 499; . 

Foncier of England (1873), L. RK. 8 Q. B. 374. Generally, 
Mentd. Arnold v. Poole Corpn. (1842), 6 Scott, N. R. 741. 


954. Temporary loan—By school board.|— 
A school board have no power, when the school 
fund proves insufficient, to contract a temporary 
loan for the purpose of meeting their current 
expenses until they can obtain money out of the 
rates.—R. v. REED (1880), 5 Q. B. D. 483; 49 
L. J. Q. B. 600; 42 L. T. 835; 44 J. P. 633; 
28 W. R. 787, C. A. 
Annotntions :—Refd. A.-G. v. L. C. C., [1901] 1 Ch. 781; 

Re Kingsbury Collieries & Moore’s Contract, [1907] 2 Ch. 

259; BR. v. Locke, [1910] 2 K. B. 201. 

955. Excessive borrowing—Whether re- 
strained by special Act.|—-Resps. were constituted 
aco. by an Act of Geo. II. for the purpose of 
recovering & preserving the navigation of the 
River Dee. is Act was amended by subsc- 
quent Acts, but none of them expressly authorised 
or forbade the co. to borrow till 14 & 15 Vict., 
c. lxxxvii., s. 24 empowered the co. to borrow at 
interest for the purposes of their Acts upon bond 
or mtge. of the lands recovered & inclosed by 
them, or partly upon bond & partly upon such 
mtge., a sum not exceeding £25,000 & also a 
further sum, not exceeding £25,000 upon mtge. 
of their tolls, rates, & duties :—Held: whether 
the earlier Acts gave an implied power to borrow 
or not, the co. was prohibited by 14 & 15 Vict., 
c. Ixxxvii. from borrowing except in accordance 
with the provisions of that Act. 

Though it was not necessary for the decision in 
Ashbury Railway Carriage & Iron Co. v. Riche, No. 
922, ante, to do more than decide what the law was 
with regard to aco. formed under the Cos. Act, 1862 
(c. 89), I think the law there laid down applies to 
all cos. created by any stat. for a particular purpose 
(LORD BLACKBURN).—WENLOCK (BARONESS) v. 
RivER DEE Co. (1885), 10 App. Cas. 354; 54 
L. J. Q. B. 577; 58 L. T. 62; 49 J. P. 773; 
17T. L. R. 477, H. L.3; subsequent proceedings 
(1887), 19 Q. B. D. 155, C. A.; (1887), 36 Ch. D. 
674; (1888), 38 Ch. D. 534, C. A. 

Annotations :—Consd. Amalgamated Soc. of Ry. Servants 

» Osborno, [1919] A. C. 87. Refd. General Auction 
Kstate & Monetary Co. v. Sinith, [1891] 3 Ch. 432; 

Putney Overseers v. L. & S. W. Ry., [1891] 1_Q. B. 440; 

A.-G. v. L. C. C., [1901] 1 Ch. 781; A.-G._v. De Winton, 

[1906] 2 Ch. 106; Corbett v. S. KR. & C. Rys. managing 

Committee, [1906] 2 Ch. 12; He Birkbeck Permanen 

Benefit Bldg. Soc., [1912] 2 Ch. 183; Re Home & Foreign 

Investment & Agency Co., [1912] 1 Ch. 72; Re Woking 

Urban Council (Basingstoke Canal) Act, 191 

1 Ch. 300. entd. Balkis Consolidated Co. v. 

son, [1893] A. C. 396; Sinclair v. Brougham, [1914] 

A. C. 398; A.-G. v. Liverpool Corpn., [1922] 1 Ch. 211. 

956. ——— Whether borrowing powers 
exceeded.] — Re PADDINGTON ESTATE ACT, 
BATHURST v. THISTLETHWAYTE (1893), 37 Sol. Jo. 
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957. ——— Power to mortgage—Surplus lands.|— 
A navigation co. incorporated by stat. had power 
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under a special Act, with which Lands Clauses 
Consolidation Act, 1845 (c. 18), was not incor- 
porated, to borrow money upon the security of a 
mtge. of their undertaking, but no express power 
was given to mortgage their surplus lands :— 
Held: the co. could create a valid charge upon 
their surplus lands to secure an existing debt in 
respect of which the creditor by obtaining judg- 
ment would be able to take the surplus lands in 
execution under a writ of elegit.—SracGa v. MED- 
WAY (UPPER) NAVIGATION Co., [1903] 1 Ch. 169; 
72 L. J. Ch. 1773; 87 L. T. 705; 51 W. R. 829; 
19 T. L. R. 143, C. A. 


Annotation -—Consd. Reeve v. Medway (Upper) Navigation 
Co. (1905), 21 T. L. R. 400. 
958. ——- ——— Chattels.|—-REEVE v. MEDWAY 


Coetee) NAVIGATION Co. (1905), 21 T. L. R. 
0. 





By building society.]— Sce BUILDING 
SocreTiges, Vol. VII., pp. 485-492. 

—-— By local authorities & municipal corpora- 
tions.|—See LocaL GOVERNMENT ; PUBLIC HEALTH 
& LocaL ADMINISTRATION. 

959. Power to lease-——- Rent reservable to 
‘* treasurer ’’—Rent reserved to ‘‘trustees or 
treasurer.|—By a local Act. trustees had power tc 
make leascs provided the lease was duly executed 
by the trustees, etc. & the rent reserved payable 
to the treasurer of the trustees, etc. or, in default, 
the lease to be null & void :— Held: a reservation 
of rent ‘‘ to the trustees or their treasurer ’’ was 
not in accordance with the provisions of the Act, 
& the lease was void. 

Semble: in cujus rei testimonium is no part of 
the deed, & the execution of a counterpart by 
deft., in which it was alleged, that to one part of 
which indenture the trustees had affixed their 
hands & seals, would not estop deft. from calling 
on pltfs. to prove that the lease was executed by 
the trustees.—PEARSE v. MORRICE (1834), 2 
Ad. & El. 84; 4 Nev. & M. K.B.48; 41. J. K. B. 
21; 111 E. R. 32. 

Annotations :-—Reid. R. v. St. Gregory (1834), 2 Ad. & El. 

99; Oldroyd v. Crampton (1837), 3 Hodg. 261; Willington 

vt. Browne (1845), § Q. B. 169. 

960. Power to amalgamate—Navigation com- 
pany & railway company.|—Shareholders in an 
incorporated navigation co. filed a bill to restrain 
the committee of management from entering into 
or carrying into effect an agreement with the 
trustees of a projected railway co. for amalga- 
mating the two undertakings :—Held: the in- 
junction would be refused, defts. undertaking to 


to oppose : 

PARKER v. RIVER DUNN NAVIGATION Co. (1847), 
1 De G. & Sm. 192; 9 L. T. O. S. 292; 11 Jur. 
624; 63 E. R. 1028. 

Annotations :— ° i ° 

13 Beav. ans entd. Hare 'v. Pe Nw. Ry. a sel 

30 L. J. Ch. 817. 

961. Pier companies.}— An agreement 
was made between the G. Pier co. & a waterman’s 
society, which owned a floating pier at G., by which 
the pier co. ore to compensate the waterman’s 
society for the abandonment of their pier by 
paying to them a part of the net profits of the 
co.’s pier:—Held: this agreement was ultra 
vires of the pier co.—GREENWICH PiER Co. v. 
THAMES CONSERVATORS (1905), 21 T. L. R. 669. 

962. Powers of rating — Application of rates — 
Raised under special Act—To obtain extension of 
powers under new Act.]—By a local Act of Parlia- 
ment the comrs. thereby appointed were authorised 
to construct certain reservoirs & other works for 
eupplying the town of 8S. with water, & to do all 
things necessary for that purpose, & to levy rates 
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for erecting & maintaining the works, & in other- 
wise carrying the Act into execution :—Held: 
they were not justified in applying the money so 
raised in defraying the expenses of an application 
to Parliament for another Act to extend their 
powers, & an injunction would be granted to 
restrain them from so doing.—A.-G. v. ANDREWS 
(1850), 2 Mac. & G. 225; 2 H. & Tw. 431; 20 
L. J. Ch. 467; 15 L. T. O. S. 322; 14 Jur. 905; 
42 E.R. 87. 

Annotations :—Consd. A.-G. v. Eastlake (1853), 11 Hare, 

05; A.-G. v. West Hartlepool Improvement Comrs. 

(1870), Iu. BR. 10 Eq. 152; Cleverton v. St. Germain’s 

Union R. 8S. A. (1886), 56 1. J. Q- B. 83. Refd. A.-G. v. 

Plymouth Corpn. (1853), 1 . R. 445; A.-G. vo. Wigan 
Corpn. (1854), Kay. 268; Bateman »v. Ashton-under- 

Lyne Corpn. (1858), 3 H. & N. 323. 

963. To incidental lHabilities arising 
from execution of works.]—Where a local Act of 
Parliament incorporates comrs. for the execution 
of works, & confers on them rating powers for the 
purposes of the Act, the implication will be, unless 
the contrary clearly appear, that it is within their 
powers to levy a rate in order to provide for a 
liability arising through negligence in the execution 
of the works.—GALsworTHY v. SELBY DAM 
DRAINAGE Comrs., [1892] 1 Q. B. 348: sub nom. 
R. v. SELBY DRAINAGE Comrs., 61 L. J. Q. B. 
Aah 66 L. T. 17; 56 J. P. 356; 8 T. L. R, 198, 
1 A 


964. Power to take water—By canal company 
—For particular purpose—Acquisition of water for 
other purposes.|—A co. was established by 34 
Geo. 3, c. Ixxviii., for making & maintaining a 
certain navigable canal, & by sect. 113 reciting 
that the erection of steam engines near to the 
navigation might promote its interests, it was 
made lawful for the owners of lands within twenty 
yards of the cana] to draw off water sufficient to 
supply such engines for the sole purpose of con- 
densing the steam used for working them, the 
water to be returned into the canal, allowing for 
inevitable waste, so that no obstruction should 
arise to the navigation. 

The co. sued R. in case, for that he, being 
possessed of land within twenty yards of the canal, 
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sole purpose of condensing, etc., & used the same 
for other pd cir than that of condensing, etc., 
whereby pitfs. lost & were deprived of the water. 
The jury, in answer to questions put by the judge, 
found that the user proved had been as of right, 
' & verdict was taken for pltfs. Pltfis. moved for 


non 
& relied upon the above Act & others establishing 
& regulating their canal, which gave the public 
a right, for the purposes of the navigation, to use 
the canal & the adjoining wharfs & ways, paying 
certain rates, empowered the co. to raise money 
on the security of such rates, & obliged them to 
convey all their waste water into the B. canal :— 
Held: the co. could not, consistently with these 
enactments, have granted the water for other 
purposes than that permitted by 34 Geo. 3, 
c. Ixxviii—ROCHDALE CANAL Co. v._ RADCLIFFE 
(1852), 18 Q. B. 287; 21 I. J. Q. B. 287; 19 
L. T. O. 8S. 163; 16 Jur. 1111; 118 BE. BR. 108. 


Annotations :-—Consd. National Guaranteed Manure Co. v. 
Donald (1859), 4H. &N. 8: Preston Corpn. v. Fullwood 
L. B. (1885), 53 lL. T. . Refd. Creyke v. Hatfleld 
Chase Corpn. {p588), 13 T, L. R. 383; Manchester rs 
Ganal Co. v. Rochdale Canal Co. (1899), 81 L. T. 472. 
Mentd. Carlyon v. Lovering (1857), 1 H. & N. 784; Moore 
b. Webb (1857), 1. B. N. 8. 673; Medway Co. v. Romney 
(1861), 9 C. B. N. 8. 575; Neaverson v. Peterboroug. 

R. C., [1902] 1 Ch. 557. 


J—A co. incor- 
for the purpose of 








965. —— —— 
porated by Act of Parliament 
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Sect. 5.—Limitation of | save (ultra vires): Sub- 
sect, 2, B. (c), C. & D. (a).] 


making & maintaining a canal, & having powers 
under their Act to take water for the purpose of 
supplying the canal cannot by user acquire, under 
Prescription Act, 1832 (c. 71), s. 2, a prescriptive 
right to take the water for any other purpose. 

By 59 Geo. 3, c. xiii, a co. was incorporated for 
the purpose of making a canal, & empowered to 
supply the canal with water from certain rivers. 
In 1824 the canal co. made a cut & erected on it 
a water wheel for pumping water into the canal. 
The canal co. occasionally used the water wheel 
to drive a bone-crushing mill. 16 & 17 Vict. 
c. cxix., for converting the canal into a railway, 
after repealing 59 Geo. 3, c. xiii., reincorporated 
the co. for the purpose (inter alia) of making the 
railway. By scct. 10 it was enacted that ecase- 
ments, etc., vested in the canal co. should after 
the passing, etc., be vested in the co. thereby 
incorporated for their absolute benefit. By 
sect. 11, that all ‘ titles by possession ’’ acquired, 
etc., by the canal co. should be as good in favour 
of the co. thereby incorporated as the same were 
good immediately before the passing of that 
Act in favour of the canal co. Sect. 83 pro- 
vided that in case any of the works, etc., used 
for the purpose of the canal should in consequence 
of the stopping up of the canal be no longer 
required for the purposes of the Act, the works 
which should be no longer required might be sold 
by the co. in the manner provided by Lands 
Olauses Consolidation Act, 1845 (c. 18), with 
respect to the sale of superfluous lands. The canal 
having been stopped up & converted into a 
railway :—Held: on the conversion of the canal 
into a railway the right of the co. to the flow of 
water in the cut for driving the wheel ceased, & 
the railway co. could not convey to a purchaser 
any right to such flow.—NaATIONAL GUARANTEED 
MANURE Co. v. DONALD (1859), 4 H. & N. 8; 
28 L. J. Ex. 185; 7 W. R. 185; 157 E. R. 737. 
Annotations :-—Refd. Rigby v. Bristol Corpn. (1860), 29 

L. J. Ex. 358; Mason v. Shrewsbury & Hereford Ry. 
(1871), L. R. 6 Q. B. 578: Preston Corpn. v. Fullwood 


L. B. (1885), 53 L. T. 718; Acton L. B. v. North & South 
Western Ry. (1893), 37 Sol. Jo. 357. 


966. Exercise of discretion—Outside authority 
of special Act—Liability for loss..—SouTHAMPTON 
Dock Co. v. SouTrHamMpron Harbour & PIER 
Boanrp, No. 881, ante. 

967. Expenditure not authorised by special Act 
-—Application to Parliament for Act.]—It is not 
lawful to apply the funds of a co. in an applica- 
tion to Parliament for powers to extend the business 
of the co. beyond the objects for which it was 
constituted, & the ct. will interfere, by injunction, 
at the suit of a shareholder to restrain any such 
application.—Smmpson v. DENISON (1852), 10 

are, 51; 7 Ry. & Can. Cas. 403; 20 L. T. O.S. 
46; 16 Jur. 828; 68 HE. R. 835. 


Annotations -——Distd. South Yorkshire Ry. & River Dun Co. 


v. G@. N. Ry. (1853), 9 Exch. 65. No ‘ 
». Norfolk By. (1855), 4 EB. & B. 397. Mentd. Bostock v. 
North Staffordshire Ry. (1855), 24 L. J. 9. B. 225: 
Russell», Wakefield Waterworks Co. (1875), L. R. 20 Bq. 

968. -|—MANN v. EDINBURGH NORTHERN 
TrRaMways Co., No. 984, ante. 

———. ]— See, also, No. 948, ante. 

969. No power to transfer undertaking—With- 
out consent of Parliament.])—Re Woxina URBAN 


PART IX. SECT. 5, SUB-SEOT. 2,.— 
D. (a). 


. For improvements within borough. 
Fisving regard to the provisions of 





6 Vict. No. 7 which governs the 
corpn. of the city of G., that 


has power to purchase a buil f 
munielpal objects, & to nage such 
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one (BASINGSTOKE OANAL) Act, 1911, No. 935, 
ante. 

970. Power to maintain steamers—For ferry 
traffiC-—-No power to let on hire for excursions.|— 
A franchise of ferry within certain defined limits 
was vested by a private Act of Parliament in a 
statutory body of harbour trustees who maintained 
a service of steamers for ferry traffic. When the 
steamers were not required for ferry traffic the 
trustees let them out on hire for excursion trips 
beyond the ferry limits. A firm of shipowners, 
who let out steamers on excursion trips, & who 
esate rates to the trustees for the use of the harbour, 

rought an action of interdict to restrain the trustees 
from so using their steamers :—Held: the acts 
complained of were ultra vires.—-DUNDEE HARBOUR 
TRUSTEES v. Nicon, [1915] A. C. 550; 84 L. J. 
P. 0.74; 112 L. T. 697; 31 T. L. R. 118, H. LD. 
Anacigiion :—Reta. Kemp v. Glasgow Corpn., [1920] 


See, also, Sect. 5, sub-sect. 2, D., post. 

Compulsory purchase of land.|—-See COMPULSORY 
eae or LAND & COMPENSATION, Vol. XI., 
p- e 

Implied authority to do incidental acts.]— Scc 
Sect. 5, sub-sect. 3, post. 

Power of water companies.]-— See WATER 
SUPPLY. 


C. Companies incorporated under Companies Acis. 


See, further, COMPANIES. 

971. General rule.|—AsHBURY RaILway Cak- 
RIAGE & IRON Co. v. RICHE, No. 922, ante. 

Application of rule—To companies created by 
horas for particular purposes.]|—Sce Nos. 932, 955, 
ante. 

—— To companies deriving existence from act 
of Sovereign.|—Sce No. 936, ante. 





D. Local Authorities and Municipal Corporations. 
(a) Payment out of corporate Funds. 

972. In excess of statutory powers—Not legal 
within general powers of charter.|— By virtue of 
various provisional orders & private Acts of 
Parliament the M. Corpn. had power to use all 
tramways belonging to or in lease to the corpn., 
or on which they had power to place or run car- 
riages, for the purpose of conveying & delivering 
animals, goods, minerals, or parcels. The corpn. 
worked a large system of tramways, of which they 
were owners or lessees, extending .all over the city 
& suburbs of M. & a considerable surrounding 
district. They had commenced, or advertised 
their intention to commence, a general parcels 
delivery business within & beyond the area 
covered by their tramways, not confined to 
parcels & goods carried on their tramways. This 
action was brought by the A.-G., on the relation 
of M. ratepayers, to restrain the carrying on of 
such a business :—Held: (1) under the power 
given by the Act of 1899, the corpn. had power 
to carry on the business of common carriers upon 
their tramways, & as ancillary to that business to 
do all things necessary for the collection & delivery 
of parcels carried on their tramways. For this 
purpose they had power to maintain stations or 
warehouses for receiving & storing parcels or 
goods, to provide horses, vans, carts, & to employ 
servants, messengers, & agents for the purposes 
of collection & delivery; but all these services 
must be confined to parcels or goods carried or 


building by alterations better adapted 
for the ose of a town to 
—A,-G. v. GRELONG 


corpn. 
levy ara erefor.—A 
CORPN. (191 4 ) V. L. R. 663.—-A US, 
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to be carried on the tramways; the corpn. had 


no power to carry on a general parcels delive 
busin: apart from their tramways; (2) the 
part of the general business which was in excess 
of the statutory powers of the corpn. must cause 
some expense to the city funds, therefore the 
corn were prevented by Municipal Corporations 
Act, 1882 (c. 50), from carrying it on under their 
general powers as a corpn. by charter. 


A statutory corpn. can do such acts only as 
are authorised directly or indirectly by the statute 
creating it, a corpn. incorporated by Royal Charter, 
speaking generally, can do_everythi that an 
ordinary individual can do (FARWELL, J.).—A.-G. 
v. MANCHESTER CoRPN., [1906] 1 Ch. 648; 75 
L. J. Ch. 3830; 70 J. P. 201; 6564 W. R. 307; 
22 T. L. R. 261; 41. G. R. 365. 

Annolations :—Ags to (1) Consd. A.-G. v. Mersey Ry., [1906] 
1 Ch. 811; A.-G. 2, 7 
toe, Su aa vt. West Gloucestershire Water Co 
978. Purposes not included in local Acts— 

Power to levy rates for expenses incurred.]— 

Certain local Acts of Parliament gave the corpn. 

of the City of D. the power to e measures for 

supplying that city with water, & to levy rates & 
rents on the inhabitants to meet the expenses 
that might thereby be incurred. The corpn. 
passed bye-laws appropriating part of the revenue 
thus raised in a manner not strictly falling within 
the provisions of these Acts. Some of the inhabi- 
tants of D. filed an information against the corpn. 
for an account, & the ct. of Ch. in Ireland decreed 
an account, & held the corpn. answerable for all 

sums which it had received & appropriated in a 

way not strictly conformable with the provisions 

of the local Acts :—Held: this decree would be 

affirmed.—DUBLIN CORPN. v. A.-G. (1835), 9 

Bli. N. S. 395; 8 Cl. & Fin. 289; 5 E. R. 1841, 


IWUIUCIPal COrpN., WNICN Was SUDJeCt tO MuUNICIpaL 
Corporations Act, 1882 (c. 50), & a Local Improve- 
ment Act, agreed with a ry. co. to pay the co. a 
certain annual sum for fifteen years in considera- 
tion that the co. would throw open the roadway of 
a bridge belonging to them within the borough for 
the use of foot-passengers free from toll. The 
local Act authorised rates for certain purposes not 
including such a bridge as the agreement referred 
to, & provided that the money accruing from the 
general rate should be applied to certain specified 
ng da & subject thereto fcr the improvement 
or benefit of the borough in such manner as the 
corpn. from time to time think fit in as full & 
ample a manner as any borough rate authorised 
by the above Act is made applicable. An action 
having been brought by the A.-G. at the instance of 
relators against the corpn., claiming an injunction to 
restrain the curpn. from ing the payments.out 
of moneys derived from the rates & a declaration 

the ment was ultra vires & void :— 
Held: there must be a declaration that the corpn. 
were not entitled to pay any moneys, which might 
become payable under the agreement, out of the 
borough fund, nor to make any borough rate nor 
any general or improvement rate under Municipal 
Corporations Act, 1882, or the local Act for the 
purpose of such payments; but that the agree- 
ment was not ulira vires or void, & that the fore- 
going declaration was not to prevent the corpn. 
from paying such moneys out of any surplus 
which there might be of the borough fund or of 
the aforesaid rates after applying the same 
respectively to the purposes for which they might 
respectively be made under the provisions of 
those Acts, with liberty to pltf. to apply for an 
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injunction if necessary.—NEWCASTLE-UPON-TYNE 
CORPN. v. A.-G., A.-G. v. NEWCASTLE-UPON-TYNE 
Corpn. & NorrH HASTERN Ry. Co., [1892] A. C. 
568; 62 L. J. Q. B. 72; 67 L. T. 728; 56 J. P. 
836; 1 R. 31, H. L. 
Annotations :-—Gonsd. A.-G. o. Hastings Corpn. (1902), 

67 J. P. 165. Befd. A.-G. v. Tynemouth Corpn., (1898] 

1Q, B. 604; A.-G. v, L. ©, Cy [1001] 1 Ch. 781 3 A.-G. ©. 

De Winton, [1906] 2 Ch. 106. 

975. Costs of opposing rule—Against councillor 
& alderman.|—A town council ordered a payment 
from the borough fund for defraying the expenses 
of opposing two rules, one for a quo warranto 
against a party who had been declared duly 
elected a councillor & had accepted the office for 
exercising that office, the other for a criminal 
information against an alderman of the borough, 
for alleged misconduct at an election of councillors. 
The payments were made by the treasurer, & his 
accounts audited, & afterwards 7 Will. 4 & 1 Vict. 
c. 78 was passed. Upon the affidavit of a burgess 
who applied in pursuance of the instructions of 
a subsequent town council :—Held: a certiorari 
would be granted to bring up the orders of the 
previous town council under 7 Will. 4 & 1 Vict. 
c. 78, s. 44, & they would be quashed.—R. v. 
BRIDGEWATER CoRPN. (1839), 10 Ad. & Ei. 281; 
2 Per. & Dav. 558; 113 HE. R. 109. 


Annotations :—Consd. R. v. Liverpool Corpn. (1872), 41 
lL. J. Q. B. 175. Refd. R. v. York (1842), 6 Jur. 797 ; 
R. v. Leeds Corpn. (1843), 7 J. P. 704; R. v. Gloucester 
Corpn. (1859), 33 L. T. QO. S&S. 145; R._v. Tamworth 

Corpn., Hr nm. Tamworth Corpn. (1868), 19 L. T. 433. 


976. To admit councillor.|—The return- 
ing officer of a borough published the names of 
A. & B. as returned to sit in the town council. On 
the same day he discovered an error in the calcula- 
tion of the votes, & made a second publication, 
in which the name of ©. was substituted for that: 
of B. B. obtained a rule nisi for a mandamus to 
the town-council to admit him. The town 
council resisted the rule, which was made absolute, 
& afterwards issued an order for the payment to 
their attorney of the expenses thereby incurred. 
The ct. made absolute a rule for a certiorari to 
bring up such order for the purpose of having it 
quashed, holding such application of the monies 
of the corpn. to be improper.—R. v. LEEDS CORPN. 
(1848), 4 Q. B. 796; 1 Dav. & Mer. 143; 12 
L. J. Q. B. 869; 1L. T. O. S. 229; 75. 2P. 704: 
7 Jur. 669; 114 H. R. 1097. e 





Annotations :—Refd. R. v. Chester Corpn. (1855), 25 

. J. Q. B. 61: R. v. Welehpooi Corpn ere 35 L. T. 

594; RK. v. Bangor Corpn. (1886), 18 Q. B. D. 349. Mentd. 
R. v. St. Faith’s (1856), 4 W. R. 267. 


977. For improvements within borough—Re- 
moval of obstruction—Resolution not under seal.]| 
—LUDLOW CORPN. v. CHARLTON, No. 170, ante. 

978. ——— Street paving—cContract not under 
seal—Payments exceeding £50.]—-By Public Health 
Act, 1875 (c. 53), 8. 174, every contract made by 
an urban authority, whereof the value or amount 
exceeds £50, shall be in writing & sealed with the 
common seal of such authority. 1 Vict. c. 78, s. 
44, after reciting that it is expedient to give all 

rsons interested in the borough fund of every 

orough a more direct & easy remedy for any mis- 
application of such fund, enacts that any order of 
the council of any borough for the poe of 
money out of the borough fund may be removed 
into the ct. by certiorari. ; 

- A resolution was passed by a corpn. ordering 
the payment of certain sums, each exce £50, 
to contractors for costs incurred in paving & 
street, no contracts having been entered into under 
the seal of the corpn. On an application for a 
certiorari to bring up & quash such resolution, on 
the ground that it was a ‘‘ misapplication ” of the 
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Sect. 5.— Limitation of powers (ultra vires): Sub- 
sect, 2, D. (a) & — 


borough funds within 1 Vict. c. 78, s. 44 :—Held: 
as the work was useful & done at a reasonable 
cost, & there was no suggestion of corruption or 
partiality, there had been no misapplication, & 
the ct. in its discretion refused to grant the 
certiorari.—R. v. NORWICH CORPN. (1882), 30 


W. R. 752. 

Annotations :—Consd. Bournemouth Comrs. v. Watts 
(1884), 14 Q. B. Db. 87. Refd. A.-G. v. Tynomouth Corpn., 
{1898) 1 Q. B. 604. 

Necessity for contracts to be under seal, generally, 
sce Part X., Sect. 2, post. 

9. —— Use of tar macadam.|—The ct. 
refused to order a writ of certiorari to issuc to 
bring up & quash a resolution of the corpn. of B. 
for the payment of certain sums of money for 
paving a road in the borough with tarmac, the 
expenditure not having been incurred solely for 
the purpose of enabling the motor car speed trials 
of the Automobile Club to be held on the road, 
but having been incurred in good faith for the 
purpose of improving the road for the benefit of 
the inhabitants of the borough, though the 
occasion of the alteration of the surface of the 
road was the meeting of the club.—R. v. BRIGHTON 
Corpn., Fa p. SHOOSMITH (1907), 96 I. T. 762; 
71 J. P. 265; 23 T. L. R. 440; 51 Sol. Jo. 409; 
5 L. G. R. 584, C A. 

980. Costs of petitioning court—-With respect 
to appointment of charity trustees.|—-Where the 
town counci] made an order for payment out of 
the borough fund of £100 on account of costs 
incurred with the sanction of the town council, in 
petitioning the Ct. of Ch. with respect to the 
area of the charity trustees, under the 

unicipal Corporations Act, 1835 (c. 76):—Held: 
such order was illegal. 

Where, under the above Act, ss. 66, 67, the town 
council executed a bond for payment of an 
annuity to a person removed from office, & also 
for payment, on demand, of arrears due before 
the date, & where upon the obligee consenting 
not to press for the arrears, the council passed a 
resolution to pay him interest thereon :—Held : 
such resolution & orders of the council for Pee 
of the interest, were unsanctioned by s. 92 & were 
liable to be quashed on being brought up by 
certiorari. 

Independently of this objection the resolution 
not being under seal could not bind the corpn. 
(PATTESON, J.). 

Where the members of a corpn. have, as such, 
occupied a particular pew in the parish church, 
the repairs of it may be properly charged on the 
borough fund.—R. v. WARWICK CORPN. (1846), 
8 Q. B. 926; 15 L. J. Q. B. 306; 7 L. T. O. 8S. 
187; 10 Jur. 962; 115 EB. BR. 1123. 

Annotations :-—Refd. R. ve. Tamworth Corpn., Fv: P. Tam- 
worth Corpn. (1868), 19 L. T. 433; R. v. Sheffield Corpn. 
(1871), L. R. 6 Q. B. 652. 

981. Interest on bond—-Given under Municipal 
Corporations Act, 1835 (c. 76), s. 67.)—R. v. 
WARWICK CorPNn., No. 980, ante. 

982. Repairs of pew occupied by corporation. |— 
R. v. WARWICK CORPN., No. 980, ante. 

988. Costs of town clerk acting as solicitor for 
corporation—No retainer under seal.]—The duties 
of a town clerk were specified in a resolution of 
the town council, & included the issuing of the 
summonses & notices, attendance upon the 
council & its committees; the preparation of 
election papers, attendance before justices in 
cases of summary jurisdiction cee of 
documents for levying rates. He was also 
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required to act as the professional adviser of the 
mayor & council in the business of the council ; 
but he was to be paid the usual professional 
charges for conducting actions or suits. Some 
disputes having arisen between the corpn. & the 
overseers of several parishes, as to the validity 
of a borough rate, which the latter refused to 
levy in obedience to the precept of the mayor, 
the town clerk was instructed to take the opinion 
of counsel, & to communicate with the overseers. 

Considerable negotiation took place, & ultimately 

the matter was arranged between the counsel on 

each side, at a conference in L., which was attended 
by the town clerk, at the request of the counsel. 

The finance committee made an order upon the 

treasurer of the borough for payment of the town 

clerk’s bill, which contained the usual charges of 

a solr. for the work which he had done in relation 

to that dispute. Upon the removal of that order 

into the ct. of Q. B., under 7 Will. 4 & 1 Vict. 

c. 78, s. 44:—Held: the order was not to be 

quashed, either because there had been no retainer 

under seal, or because no action or suit had been 
actually commenced, it being enough that threatened 
litigation had been prevented by the steps taken. 

Under 7 Will. 4 & 1 Vict. c. 78, 8. 44, the ct., in 
considering whether there had been any mis- 
application of the borough fund, is not bound to 
disallow all payments which could not have been 
enforced adversely in a court of law.—R. v. 
PREsT (1850), 16 Q. B. 32; 20 L. J. Q. B. 17; 
16 L. T. O. S. 210; 15 Jur. 554; 117 E. R. 787. 
Annotations :—Consd. R. v. Norwich Corpn. (1882), 30 

Me a ia 5. Pournenoe en Come . ier a eee if 

66. Refd. H. v. Newbury Town Council (1850), W547. PB 

115; Lewis rv. Rochester Corpn. (1860), 9 C. B. N. 8S. 

401; A.-G. v. Tynemouth Corpn., [1898] 1 Q. B. 604. 

Necessity for contracts to be under seal generally, 
sce Part X., Sect:. 2, post. 

984. Costs of opposing mandamus proceedings 
—To revise burgess lists.|-The mayor & assessors 
of the borough of R. having refused to revise the 
lists of burgesses of certain parishes within the 
borough, on the ground that they had not been 

ublished within the time prescribed by the 

unicipal Corporations Act, 1835 (c. 76), 5. 15; & 
having rejected certain notices of claim & objec- 
tions, on the ground that they had not been 
personally delivered to the town-clerk, the parties 
thus disfranchised obtained writs of mandamus 
to compel the succeeding mayor & assessors to 
hold another ct. to revise the lists. The corpn. 
under their seal retained pltf. as their attorney to 
defend them against: these proceedings, but the 
defences substantially failed :—-Held: pltf. was 
entitled to maintain an action against the corpn. 
for his costs incurred under the retainer; &, 
inasmuch as there was nothing to show that the 
defence was unjustifiable or improper, the expense 

was chargeable on the borough fund.—LeEwis v. 

RocHESTFR CoRPN. (1860), 9 OC. B. N. S. 400; 

30 L. J. C. P. 169; 3 L. T. 800; 7 Jur. N.S. 

680; 9 W. R. 100; 142 BE. R. 157. 

Annotation :—Retd. <A.-G. v. New -on-T rpn. 
& N. E. Ry. (1889), $3°0. B. D ton orerae ere 
985. Costs of application to Parliament for Act 

—For construction of tramways—Power to charge 

future surplus funds.]—The municipal corpn. of 

L. had determined by resolution of the council to 

ay to a tramway co. the expenses of passing a 
in Parliament for the construction of tram- 
ways in the borough. The resolution was conse- 
quent upon an agreement, not under seal, entered 
into by the town clerk on behalf of the corpn., by 
which it was d that in consideration of the 
corpn. paying the expenses of the bill within six 
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months of the date of the passing thereof, the 
corpn. should be entitled to assume the powers 
granted by the Act of Parliament to the co. A. 
clause in the Act enabled the corpn. to take over 
these powers, but payment of the above expenses 
by the corpn. was not mentioned. After the 
resolution, but before any order for payment had 
been issued to the treasurer, pursuant to Municipal 
Corporations Act, 1835, c. 76, s. 59, certain rate- 
payers of the borough objected to the payment, 
on the ground that such a payment was not 
within the meaning of the Act, s. 92, which points 
out the way in which borough funds are to be 
applied. This section, after pointing out the 
purpose to which the borough fund is to be applied, 
further provided that, if the fund should be more 
than sufficient for the purposes aforesaid, the 
surplus should be applied, under the direction of 
the council, for the public benefit of the inhabitants 
& improvement of the borough. There was a 
surplus of the borough fund at the date of the 
resolution, but it was not nearly sufficient to pay 
the amount of the expenses. Subsequently, how- 
ever, the surplus exceeded the amount ; but the 
corporate accounts had not been made up, so that 
the precise surplus was not ascertained. On an 
application by the tramway co. for a mandamus 
to compel the council to issue an order to the 
treasurer of the corpn. for payment of the 
expenses :—Held: the object to which the money 
was to be applied came within the meaning of the 
above cited part of s. 92 & the council had not 
exceeded its powers by disposing of the surplus 
in anticipation of its accrual; & the money being 
now in hand, although no accounts were, as yet, 
made up, the mandamus for the order to pay 
must go.—lht. v. LIVERPOOT, CORPN. (1873), 28 
L. T. 500; 37 J. P. 773; 21 W. R. 674. 

986. Making up salaries of employees — Volun- 
teering for military service.|—By a resolution of 
a& corpn. passed on Sept. 21, 1914, it was declared 
that any officer or servant of the corpn. who 
might volunteer & be accepted for military 
service should during the war be paid such sums 
as, with the pay he received from the Govt., would 
make up his full salary or wages. An employee 
of the corpn., on July 7, 1915, volunteered con- 
trary to the wishes & without the consent of the 
managers of his department, for military service, 
& was accepted. The corpn. refused to pay him 
the difference between his Army pay, & the 
salary he received in their service :—Held: the 
resolution of Sept. 21, 1914, was an offer which, 
on acceptance by the employee enlisting, became 
a contract, & if this contract was ultra vires 
originally, it became valid by the retrospective 
operation of Local Government (Emergency 
Provisions) Act, 1916 (c. 12).—SuHipron v. CARDIFF 
CoRPN. (1917), 87 L. J. K. B. 51; 116 L. T. 687; 
15 L. G. R. 587. 


(b) Other Cases. 

987. Duty to supply water for ships & town & 
to scour haven—Conveyance to third party of mills 
& part of interest in leat—Effect of.|—In the 
year 1584 an Act was passed, the objects of which 
were of a public nature, viz. to supply the ships in 
the harbour & the inhabitants of P. with water, 
etc. <A hospital, founded in 1617, was endowed 
with certain lands, emanating from the corpn. of 
P., & a very close connection was otherwise 
established between the two bodies. In 1653, in 
consideration of £1,400, part of a larger sum due 
from the corpn. to the hospital, an estate in fee 
simple was granted by the corpn. to the hospital 
of one-fourth part of certain mills, together with 
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one-fourth of the leat or water-course, constructed 
under the Act, running, coming, & going to all 
the mills :—Held: (1) the corpn. had no right -to 
apply to the use of the mills situate on the leat 
any water brought by it other than that which 
remained after the public purposes had been 
satisfied, & one-fourth only of the surplus water 
of the leat passed by the grant of 1653; (2) not- 
withstanding probable adequacy of consideration 
paid, a deed, dated in 1805, by which that interest 
of the hospital] in the mills, leat, etc., was conveyed 
to the corpn. by the hospital, was invalid, the 
hospital having been always treated & considered 
as dependent on the corpn.—A.-G. v. PLYMOUTH 
Corpn. (1845), 9 Beav. 67; 15 L. J. Ch. 109; 
81. T. 0. S. 34; 50 HK. R. 268. 

988. Power to enlarge market — Acquisition of 
adjoining site.}—- Where a local authority was 
empowered by Act of Parliament to enlarge & 
improve the market place in a borough ‘‘ with all 
proper works & conveniences connected therewith 
or belonging thereto,”’ &, for the purposes of the 
Act, to borrow money on the credit of the borough 
fund & to purchase lands :—Held: the purchase 
of a site near the place where the principal market 
of the borough was usually held, & the erection 
thereon of a new com exchange was a lawful 
exercise of the powers conferred by the Act, for 
which money might be borrowed on the credit of 
the borough fund.—A.-G. v. CAMBRIDGE CORPN. 
(1873), L. R. 6 H. L. 303; 22 W. R. 37, H. L. 
Annotalion -—-Mentd. Lyon v. Fishmongers’ Co. (1877), 

42 J. P. 163. 

989. Streets vested in corporation under Public 
Health Act, 1875 (c. 55), s. 149—Licence to private 
persons to lay pipes for trade purposes under street 
—Soil of streets vested in adjoining owners.|—An 
ancient grant by the King of illam villam, quicquid 
scilicet habemus in eadem villa to the burgesses of 
a borough, in the absence of evidence in Domesday 
Book or elsewhere, that the streets of the borough 
were the property of the King, does not rebut the 

resumption that the soil of the streets is vested 
in the adjoining owners; &, although under the 
above Act, s. 149, all streets & the pavements, 
stones, & other materials, & all buildings, imple- 
ments, & other things provided for the purposes 
thereof, shall rest in & be under the control of the 
urban authority, a corpn. has no power to licence 
private individuals to lay pipes for trade purposes 
in the macadam or made ground of the roadway. 
—SaLtt Union, Limp. v. Harvey (J. P.) & Co. 
(1897), 61 J. P. 375; 13 T. L. R. 297; 41 Sol. Jo. 
38 


6. 

990. Prohibition against carrying on business 
of wharfingers on certain wharf— Letting ad- 
joining land for timber yard—Increased rent for 
right of free access to wharf.|—-A corpn. was em- 
powered by private Act of Parliament to erect a 
wharf, wall & embankment provided the corpn. 
should not carry on, or permit to be carried on, 
upon the wharf, wall & embankment the business 
a wharfingers or warehousemen. The corpn. 
owned thirty-nine & a half acres adjoining & 
agreed to let a quarter of an acre to V., including 
the use in common with the corpn., & any person 
authorised by them & under such reasonable 
regulations & restrictions as might be imposed by 
the corpn., of the wharf of the corpn., but not of 
any plant or appliances now or hereafter to be 
placed thereon, for the puters of loading or 
unloading from or to craft, timber to be dealt 
with by him in the course of his business as a 
timberman & not as a wharfinger or warehouseman, 
free of all dues or charges. The rent paid was 
higher than it would have been had there not 
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Sect. 5.—Limitation of powers (ultra vires): Sub- 
sect. 2, D.(b); sub-sects.3 & 4.] 


been acceas to the wharf. V. had used a part of 
the wharf which had not been constructed under 
the Act, but which had previously existed. It 
was alleged that letting land on terms that the 
lessee had free access to the wharf free of dues & 
charges was ulira vires :—Held: the corpn. had 
done nothing contrary to the proviso that they 
should not carry on, or permit to be carried on, 
the business of a w er.—A.-G. v. PLYMOUTH 
CoRPN. (1909), 100 L. T. 742; 73 J. P. 274; 25 
T. L. R. 418; 71. G. R. 710, C. A. 

991. Purchase of land by agreement for 
authorised purposes—Corporation entering into 
covenants restricting right to erect buildings for 
public benefit..-When a corpn. purchases land 
by agreement for any of the purposes for which 
it is authorised to acquire land by the Public 
Health or other public Acts, or by its special local 
Acts, it is not ultra vires for the corpn. to enter 
into covenants with the vendor restricting the 
erection of buildings upon the land purchased, 
which it might erect under other powers given to 
it for the benefit of the public, provided that such 
restrictions do not prevent the user of the land 
for the particular purposes for which it was 
acquired.—SToURCLIFFE Estates Co., Lip. v. 
BourRNEMOUTH CorpPN., [1910] 2 Ch. 12; 79 
L. J. Ch. 455; 102 L. T. 629; 74 J. P. 289; 
26 T. L. R. 450; 8 L. G. R. 595, C. A. 


See, further, COMPULSORY PURCHASE OF LAND 
& COMPENSATION, Vol. XI., p. 120, Nos. 130, 131. 

902. Agreement binding corporation to exercise 
powers in future in particular way—Extension of 
tramways.|—An agreement entered into between 
@ municipal corpn. & a tramway co. for the 
construction of certain tramways contained a 
provision that in the event of the corpn. at any 
pa op time desiring that further tramways 
should be constructed along a certain route, along 
which the co. had no power to construct tramways, 
the corpn. should call upon the co. to apply for 
powers to construct the same; that if such powers 
were obtained, the co. should pay the corpn. a 
certain fixed annual rent or wayleave in respect 
of those tramways; & that the corpn. would not 
give their consent to the construction of such 
tramways by others without first calling upon 
the co. to apply for powers :—Held: such an 
agreement was not ulira vires although it bound 
the corpn. to exercise their powers in the future 
in @ particular way.—A.-G. v. HasTINGS CORPN. 
(1902), 67 J. P. 165; 19T.L.R.9; 11. G. R. 41. 

998. Moneys of consolidated loans fund— Ap- 
plied to payment of elebacedroes Be corpn. with 
statutory borrowing powers to be exercised with 
the consent of the Local Government Board were 
in the habit of borrowing money from their bank 
by way of overdraft before such consent had been 
obtained. These overdrafts extended over a 
number of years, and at one time amounted to 
£200,000. considerable portion of this money, 
which they were entitled to borrow for specific 
purposes only, they used for general purposes. 

In reduction of these overdrafts the bank, with 
the approval of the corpn., had applied certain 
moneys in their hands belonging to the consoli- 
dated loans fund contrary to the provisions of 
the Act of Parliament creating the fund :—Held: 
(1) the overdraft obtained from the bank for 
general purposes in gna of powers granted for 
specific Deo was illegal; (2) the application 
of money due to the consolidated loans fund in 
repayment of such overdrafts in question was 
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a nen: v. West Ham Corpn., [1910] 
2 Ch. 560; 80 L. J. Oh. 105; 108 L. T. 3043 
74J.P.406; 26T. L. R. 683; 9 L. G. R. 483. 

994. Power to work tramways—Whether power 
to run omnibuses.|—-A county council, incorporated 
under Local Government Act, 1888 (c. 41), s. 79, 
is a purely statutory body & has not under s. 2 
the position & powers of a municipal or common 
law corpn. The statutory powers of the L. C. 
Council to purchase & work tramways do not 
empower it to work omnibuses in connection with 
the tramways, the omnibus business not being 
incidental to the tramway business. In an action 
Drought by the A.-G. on the relation of rival 
omnibus proprietors :—Held: the council would 
be restrained by injunction from so acting ultra 
vires.—LONDON County CouNcIL v. A.-G., [1902] 
A. C. 165; 71 LL. J. Ch. 268; 86 L. T. 161; 66 
J.P. 340; 50 W. R. 497; 18 T. L. R. 298, H. L. 
Annotations :—Consd. A.-G. ». Mersey Ry., [1907] 1 Ch. 81 

eid. A--G. v. Wimbledon House state Co., [1904] 

2 Ch. 34; <A.-G. v. West Gloucestershire Water Co., 

[1909) 2 Ch. 338; A.-G. ». Birmingham Tame & Rea 

istrict Drainage Board, [1910] 1 Ch. 48. Mentd. Vacher 

v. London Soc. of Compositors, (1912) 3 K. B. 547. 

995. General parcels delivery apart from 
tramways.]—A.-G. v. MANCHESTER CORPN., No. 
972, ante. 

See, further, TRAMWAYS & LIGHT RAILWAYS. 

996. Power to supply electric energy — Supply 
of fittings & appliances for use of consumers.|— 
There is nothing in Electric Lighting Act, 1882 
(c. 56), even when read in conjunction with the 
Electric Lighting Act, 1909 (c. 34), to justify 
undertakers, who have obtained powers to 
“supply ’”? electric energy under a Provisional 
Order made under that statute, to engage in the 
sale, or hire, of apparatus for the use of the energy 
thus supplied by them. On the contrary, the 
powers bestowed upon them under the statute 
are completely exhausted the moment that they 
have supplied electric energy at the consumer’s 
terminals.—A.-G. v. LEICESTER CORPN., [1910] 
2 Ch. 359; 80 L. J. Ch. 21; 1038 L. T. 2143; 74 
J.P. 385; 26 T. L. R. 568; 9 L. G. R. 185. 
Annotations :—Folld. A.-G. v. Sheffield Corpn. (1912), 106 
L. T. 367. Refd. Kensington & Knightsbridge Electric 
Lighting Co. v. Notting Hill Electric Lighting Co. (1918), 
87 L. J. K. B. 565; A.-G. v. Liverpool Corpn. (1921), 

38 T. L. R. 101, 

997. ——- ——--—.]—-A municipal corpn. in- 
corporated by Royal Charter, who were the 
undertakers for the supply of electricity within 
the city of S., & who also were further empowered 
by a private Act to supply but not to manufacture 
electric motor & things for cooking, heating, & 
ventilating & for motive power, & to fix, ‘‘ con- 
necting with suPPIY. mains,’”’ & to repair such 
apparatus, were eged to have acted beyond 
their powers within their area in installing, & 
repairing electric light, bells, fittings, & wires in 
buildings, & opening a depét for the sale of 
electrical accessories, & outside their area by 
supplying motors & other electric accessories, 
installing fittings & wires in houses of non- 
consumers of their electric energy, & executing 
repairs to such motors, fittings, & installations :— 

Held: (1) defts. had no power to carry on the 
trades or business mentioned; (2) the further 
powers conferred on defts. were not exercisable 
outside their limits of supply, & extended only to 
electric motors & apparatus used for the purposes 
specified in the private Act.—A.-G. v. SHEFFIELD 

ORPN. (1912), 106 L. T. 867; 76 J. P. 185; 
28 T. L. R. 266; 56 Sol. Jo. 326; 10 L. G. R. 


301. 
Annotations :—-As to (1) Consd. K & Knightebri 
Electric Lighting wo v. Wott WN Wlecuris tabridge 
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Co. (1918), 87 LJ. J. x B. 565. 
Corpn., [1992] 1 Oh. 211. 
See, further, ELECTRIC LIGHTING & POWER. 
Borrowing.|—See Poustic Hrarrn & Locar 
ADMINISTRATION. 
Agreement to pay by instrument under seal— 
For work done under contract not under seal.|— 
See No. 1165, post. 


Distd. A.-G. v. Liverpool 


Sus-sect. 8.—ImMpLigp AUTHORITY TO DO 
INCIDENTAL ACTS. 

998. General rule.|—The doctrine of ulira vires 
as explained i in Ashbury Railway Carriage & Iron Co. 
v. Riche, No. 922, anie, is to be maintained, but is 
to be applied reasonably, so that whatever is fairly 
incidental to those things which the Legislature has 
authorised by an Act of Parliament, ought not, 
unless expressly prohibited, to be held as ultra 
Hah —A.-G. v. GREAT EASTERN Ry. Co. (1880), 

Ten x Cas. 478; 49 L. J. Ch. 545; 42 L. T. 810; 


P. sige 98 W. R. 769, H. L. 
—Consd. Guinn - as Land Corpn. of Ireland 
mre rocaions Ch. _ 349. Apia Ry. v. Price 
1883), 11 Q. B. D. 485. Hnie & Ana Smell 0. Smith 
1884), 10 App. Gs aan entirely adhere to what was 
said in .1.-G. v. Great y. Co. that when you have 
got a main nurcee Bic ale bile Yee ample authority given 
to effectuate that main purpose, things which are inci- 
dental . & which may reasonably & properly be done 
& against which no express prohibition is found, may & 
ought pion facie to follow from the authority for effectu- 
ating the main purpose aes proper & gencral means (LORD 
SELBORNK, C.) hefield & South oe. Per- 
manent Bide Soc. ue * Aizlewood Net ite 44 Ch. 412. 
nsd. IL. Cc. Cc. v. A.-G., {1902 A. CG 165 ; * A. -G,. Vv. eres 
1 Ch. 81. Expld. Par -G. v. Fulham Corpn., 

: v. Shrewsbury (Ki d 
; Wenlock v. River Dee 


. & 

&  Ry-, 11900} 1 Q. B. 7 Re K ury 
Gollieries & Mooro’s Contract, wets 2° Ch. 259; Peel 
. &N. W. Ry., (1907) 1 Ch, Metropolitan Water 
Board 2. Solomon 741908), WL. JI T. Oh, a : a pened 
Soc. ot Ry. Servants v. Osborne, 11910) A 
v. London Soc. of Compositors, [1912 2) :" K. ra 

Dundee Harbour SN a gD v. Nicol, {1915} A, C 
ree Hotel & Wine Co. L. & N. W. Ry. Co., 11918} 
Mentd. Henderson v. Bank of Australasia 
(1888), “40 Ch. ID. 170; A.-G. v. est Gloucestershire 
ater Co., [1909] 2 Ch. 338 ; ; Re Woking Urban Council 
(Basingstoke Canal) Act, 1911, Hage 1 Ch. 300; R. wv. 
ice County Council, Ex p. Sear, (1920) 2K. B. 


999. Grant of pension— To retired clerk.|— 
CLARKE v. IMPERIAL Gas LIGHT & COKE Co., 
No. 175, ante. 

1000. To family of deceased officer.] — At 
an annual general meeting of a b cO., & 
resolution, of which sufficient notice had been 
ahaa was passed authorising the directors to 

maton of £1,500 a year for five years to 
the £ te ily of a deceased officer of the co. On the 
motion by a proprietor to restrain the directors 
from carrying it into effect :—Held: the resolution 
was inira vires, a8 being in the course of carrying 
on the business of the co., & within the scope of 
such business.—HENDERSON v. BANK OF AUSTRA- 
LASIA (1888), 40 Ch. D. 170; 58 L. J. Ch. 197; 
69 L. T. 856 § UES R. 332; 4 T. L. R. 734. 
roma et entd. Re Quebrads Ry. Land & Copper 
(1889), 3 40 Ch. D. 363; Evans v. Brunner, Mond, 
fier] 1 Ch. 359. 
Reduction of pension.|—See No. 888, ante. 


See No. 1157, post. 





SUB-SECT. 4.—OONSENT OF CORPORATORS TO 
ULTRA VIRES ACTS. 
1001. Whether act made lawful—Diversion of 
money for unauthorised purposes.]|—Where a co. is 
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authorised by Act of Parliament to raise money 
for a specific purpose only, it is not competent to 
any majority of the shareholders of the co. to 
divert such money to another purpose against 
the will of a single shareholder; nor could 
unanimity amongst the shareholders make such 
a diversion lawful. Qu: Whether a co., having 
powers to construct several branch & extension 
rys., & to raise certain distinct seat of mone es 
such respective works, such money being declare 

to be part of the general capital of the co., may. a 
may not lawfully apply money in the execution 
of one undertaking, which they were e mipamered 
to raise for another.—BaasHAw ov. 

Union Ry. Co. (1849), 7 Hare, 114; 18 L. J. Ch. 
198; 13 L. T. O. 8. 381; 13 Jur. 602; 68 E. R. 
46; affd. ee & G. 389, L. O. 


Annotations -—Co South co orkatire . & River Dun 


Con, cari trres q ve & Can. Cas. 744; Hastern 
Courtine Ry, 9 phe (1855), 5 H. tis ik. & Reid. 


Bostock v. taffordshire Ry. 
798; Sheets - Birmingham & OB. 
1857), 6 H. _ oo 113: Ta lore: Chichester & Midhurst 


y. (1867), L a iixoh. Fiche Vv. a panto 
Carriage i Tron » (187 r an 9 Exch entd 
Kast Anglian R oo yy, tes Counties Ry. (1851), li 


Cc. B. 173: Re Joint-Stock Companies Winding-up Acts, 
Ch & 1849, Re Madrid & Valencia Ry. (1859), i6 Jur. 


1002. Excessive borrowing.]—(1) When by 
Act of Parliament a corpn. is empowered to 
borrow a certain sum of money a restriction against 
borrowing more will be implied. 


(2) Where a corpn. is created by Act of Parlia- 
ment, & by Act of Parliament restrictions as to 
the dealings with its property are imposed upon 
it, the assent of every individual member of the 
corpn. will not make valid as against the corpn. 
that which it was restrained from doing.— 
WENTOCK (BARONESS) v. RIVER DEE Co. fae 
36 Ch. D. 675,n.; 57 L. T. 402, n., C. A.3 affd. 
(1885), 10 App p. Cas. 354, H. L.; subsequent 
proceedings (1887), 19 Q. B. D. 155, C. A. ; (1887), 
te ies D. 674; affd. (1888), 38 Ch. 'D. 534, 


Annotations :—As 
Benefit, Bldg. Soe 





2 Ch. 183. Refd. General 
Auction Estate & Moneta ry Co. v. Smith, [ Te 3 Ch. 
. W. Ry., [1891] 1 Q. B. 


rhe Pe ne harsh v L. & 
[1901] 1 Ch. ee A 


A.-@. 
Winton, (1906) % Ch. “rob: Corbett 
Managing Committee, [1966] 2 Ch. 12,5 
Soc. of Ry. Servants v. Osborne, [1910] A. 87; 
South Africa Co. v. De Beers Colssolidated . Mines, Sty 
1 Ch. 354; Re Wo a Council (Basingstoke 
Canal) Act, "1911, Sg 300; Jenkin v. Pharma- 
ceutical Soc. of Grea Britain (1 921) 1 Ch. 392. As to (2) 
Balkis Conaoiitintad Co. v. Tomkinson, [1893] 
396; Home & Foreign Investment & Agency Co., 
(tora) 1 Ch. 72. Generally, Mentd. Re Wrexham, Mold, 
& Connah’s Quay Ry., Ez p. North & South Wales Bank 
Werte 16 T. L. R. 209; Sinclair v. Brougham, [1914] 
398; A.-G. v. Liverpool Corpn., [1922] 1 Ch. 


d. Re Birkbeck Permanent 
nig 2 


1003. Estoppel of corporators — Afterwards 
seeking to set aside act.|—Shareholders in a co. 
cannot lie by, sanctioning, or by their silence at 
least acquiescing in, an arrangement which is 
ultra vires of the co., watching the results: & if 
it be favourable & ‘profitable to themselves, to 
abide by it & insist on its validity ; but if it prove 
unfavourable & disastrous, then to institute pro- 
ceedings to set it aside. Therefore, where share- 
holders complained of acts ultra vires, which they 
had acquiesced in for six years, relief was refused.— 
GREGORY v. PATCHETT (1864), 33 Beav. aoe 11 
L. T. 357; 10 Jur. N. S. 1118; 13 W. . 843 ; 
65 FE. R. 499. 


Annotations :—Mentd. Re National Bank of ae. {189 99) 2 
Ch. 629; Bond v. Barrow Hematite {is 7 
1 Ch. 358; Ammonia Soda Co. v. tite bona ae 18] 

. 266. 
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Sect. 5.—Limilation of powers (ultra vires): Sub- 
sect. 5. Sect.6: Sub-sect.1.] 


SUB-SECT. 5.—POSITION OF PERSONS DEALING 
WITH CORPORATIONS. 


See, further, COMPANIES. 

1004. Presumed to have dealt with corporation 
with full knowledge of its powers—Corporation 
formed under public Act.]|——A co. incorporated by 
Act; of Parliament, for making & maintaining a 
ry. & works, was empowered to raise money to be 
applied in discharging the costs incurred in obtain- 
ing the Act, & the remainder towards making & 
main ing the ry. & works; & the profits of 
the co., after defraying the expenses of making, 
maintaining, & working the ry., were to be divided 
amongst the proprietors. The co., so incorporated, 
afterwards covenanted with pltfs., a ry. co., to 
take a lease of their line, & to find the capital 
necessary for the construction of the branches & 
works authorised to be constructed by bills then 
pending in Parliament, & to pay the costs of pre- 
paring & promoting such bills :—Held: defts., 
having a limited authority only, & being a corpn. 
only for the purpose of making & maintaining 
the ry. sanctioned by the Act, could only apply 
their funds for the purposes provided by the 
statute ; & such an agreement was illegal, though 
the object of it might have been the increase of 
the profit of their 

3 vue & person eals with a co. formed under 

ublic Act of Parliament since the Act is a 
pu lic Act accessible to all, & supposed to be 
nown to all, such person rust be presumed to 
have dealt with the co. with a full knowledge of 
their respective rights, whatever those rights may 
be (JERVIS, C.J.).— EAST ANGLIAN Rys. Co. v. 
EASTERN CountTtigEsS Ivy. Co. (1851), i C. B. 776 ; 
7 Ry. & Can. Cas. 150; 21 L. J. C. P. 23; 18 


Il. T. O. 8. 188; 16 Jur. "249 ; ‘98 E. ‘R. 680. 
Ann —Consd. Macgregor v. ‘Dover & Deal Ry. (1852), 
18 ee B. 618 : Bostock v. North Staffordshire Ry. S155), 
4z 798 ; ; Kastern Counties Ry. v. Hawkes (1855), 
H. a ro 331; Norwich Corpn. v. Norfolk Ry. age 
4 XK. a B. 397; Taylor v. Chichester & Midhurst. ee 
(1867), L. R. 2 Exch, 356. istd., Driver v. Saneston Hig. 
Mate Board (1871) 24L. T..480. Consd. A.-G. v. G. E. Ry. 
Wee o 449. Refd. South Yorkshine By; & 
iver D "GN. Ry. (1854), 7 Oe & C ate 
744; Royal Biatian Bank v. Turquand (18 $8), € & E "&B 
327 : Shrewsbury & Birmingham Ry. v. N. y. (1857), 
6 H. L. Cas. 113; Bateman v. Ashton-under-L Us Corpn. 
(1858), 3 H. & N. 323 ; Rogers v eo. mes & 
Wolverhampton iy (1858), 2 2 De G. & 
R L. & &. W. G8st}, 4 De 6. ie 3 Beas 


Hasire & City hy. wig “Brand (18 69), LRA L 
171; Ashbury Ry. Ca & Iron Co. v. Riche (1875), 
Li B a 653; Everehed v. L. & N. W. Ry. (1877), 


of goods sold to. it on credit, which, 3 W. W. R. 


253 ; (1920) A. ©. 208; 88 


CORPORATIONS. 


L. J. Ch. 601; 25 L. T. O. S. 318; 3 W. R. 609; 
10 KB. R. 928, TW. L. ; affg. 8. C. sub nom. HAWKES 
v. EASTERN COUNTIES Ry. Co. (1852), 1 De G. M. 
& G. 737, 

Annotations :—Consd. South Yorkshire Ry. & River Dun 


vw. G. N. Ry. (1853), 9 Exch. 5 Distd. Caledonian & 
umbarte nshire une a ee Co. be h Harbour 


La d. & Distd. 
Bodteed & hee bridge tt Gil Sianiey (1862), John. & H. 
746. COonsd. fon v. icheate r & earn oti Gh (1870), 
L. R. 4 H. E. Ry. 
449; Sun Teraenent Coenen eo pon 
Suburban & Harrow Rd. Permanen ‘ae & Soo., (i020) 
c. 


2 Ch. 144; Sun hiiig eee Benefit. at 
permanent ¥%, ioe, slit) 


Suburban & Harrow Rd. 
2 Ch. 438. Refd. Stuart v. L. 
Beav. 513; Lindsey v. G. N. Re 803), 10 Hace: 
Preston v. Liverpool, Manchester & N ewcastle-upon- 
Tyne pg sre Ry. (1853), 3 Ry. & Can. Cas. 704; 
bury & am ay fees . & N. W. Ry. ( 
Beav. eg ee, Jo in, v. © ue Ry. 
me Ps B. 397 : : at fa v. weir, (1861), 1 
Maunsell v a Ireland) & GN. & W. 
far P i petend) Ry. “a883) toele ». North 
Metropolitan Ry. (i 67), 2 ea: ve 238, n.: Ashbury 


ta. Riche 718768), ’L. R. 7 H. L. 
653. Men Ftooke ». S, Ww. Ry: (1853), ae a Gis 


Shrewsbury & Birmingham Ry. v. 

Shropshire Dae Rys. & Canal Co., L. & N. me RY, v. 

Preston 8. 1 Birmingham Ry. (1883) 22 Z T. 56; 
Pr ool, Mane. ester, etc. (1368) 5 


L. ‘Cas, ateman v. Ashton-under nel yne Corpn. 
fta58, 3 H. ee N. 323 
1006. Lender—Whether bound to see whether 

restrictions as to borrowing exceeded.|—By the 

deed of settlement of a joint stock co., the directors 
were authorised to borrow, under "the common 
seal of the co., such sums as should from time to 
time, by a resolution passed at a general meeting 
of the co. be authorised to be borrowed, not to 
exceed a certain sum. At a general mecting the 
directors were authorised to borrow such sums & 
at such interest for such periods as they might 
deem expedient, in accordance with the provisions 
of the deed of settlement & the Act of Parliament. 

The directors having borrowed £1,000 on bond, 

under the common seal of the co. :—Held: the 

co. were liable to repay the amount, whether the 
resolution was or was not a sufficient authority 
to the directors to borrow, for though parties 
dealing with joint stock cos. are bound to take 
notice of any limitation of the authority of the 
directors in the deed of settlement, yet, where the 
directors, as in this case, have power to borrow, 
the lenders of the money have a right to presume 
that the co. which put forward their directors as 
authorised to borrow, have taken every step 

requisite to empower them to do s5 OVAL 

BritisH BANK v. TURQUAND (1856), 6 HE. & B. 

327; 25 L. J. Q. B. 317; 2 Jur. N. S. 663; 119 

E. R. 886, Ex. a 


1005. Vendor of land—Whether bound to see annotations -— & Apld. Agar v. Athenaeum Life 
scar arp sold to corporation npr Pei ats for Assoe 2, Soc. Gan 3 C. B. B, Nes 136 (Fone. Fe: Athenaeum 
authorised purposes—Vendor acting bona fide & © Assce. Soc., Lr p. le Insce. , 
without knowledge of intention to misapply Athenaeum Lite Aaeee: S Hending Ceed) ok Bee, 188. 
corporate funds.|—-Where an Act creating a ry. co., Balfour v. Hmneet (1859), 5 oR N.S. 601. Distd. Com 
or giving new powers to an existing co., authorises ene oan Canads °. on oa arate 1865), 
the purchase of lands for extraordinary hel ee Blue Brick 1 Y ] 

ue Brick & Tile Co. Noha Sern »~R1C. P. Nett Expld. & 

& person who agrees to sell his Jand to the co. is Apld. Fountaine v. Carmarthen Ry. (1868), L. R. 5 Eq. 
not bound to see that it is strictly required for 316. Consd. He Land Credit Co. hea roland, Pa Overen , 
Gurney (1869), 4 Ch. App. 0. e London, 

such purpose if he does not know of any inten- Hamburg | & Continental itxche be teak Zusuota’s 
tion fo misapply the funds of the co., but acte Claim (1870), 5 Ch. App. mad. East Holyford 
bond fide in the matter, he may enforce perform- ageedeaar v. Hindusten, Giina), 9 ‘ig nae en, Camp uae d. 
ance of the contract. rar cae Countizs Ry. Pinter e Gaec alia Cae | a Ch Ano 
Go. v. Hawkes (1858), 5 H. L. Cas. 381; 24 — auielgys, Case Alison's Cane (1879) Pct APP ol: 

PART IX. SECT. 5, SUB-SECT. 5. to buy in that way :—Held: plttf. | h. Whether tah to acquaint them- 

wort i. Presumed to. have deal must be taken to have known of the | selves with eff of constitution. }-— 

poration with with, full Enowledoe of its statutory inability.—STRUTHERS vv. , Persons in d with a corporate 

ureiad Under Dube MACKENZIE (1896), 28 O. R, 381.— | body are not bound to make themselves 

fas i} —Hith. ou anes sane officers & CAN. | eed pl nadie int ita orate, 

en, incorporated 1004 il. ——- ——. “Mackay & Co. a ee eae Ee ee 

ante R. gt 1887, ao 16 for the price vv, TORONTO CrTy COoRPN., [1919] KAURI TIMBER Co. (1889), sate N, b cn R 
| 


by above Act the assocn. was forbidden 


L. J.P. C. 204; 122 L. T 


.13 --CAN, 
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Conad. 


Mahony v. Kast 
Bre E 7 AH. L. 869. 


Holy tord Mining Go. (1 


366. *consd. Melbourne Banking Corpn. v. Bro 
(1878), 4 App. Cas. 156. Apld. County Ot Gloucester 

Rudry yoo Steam & House Coal Colli gent. 
(i895) 1 Ch. 629. Refd. Curteis ». Anchor Tnsce. 1857), 
537; ae Catt Bank of ems ee vies 


1874), 1 RS 417; Riche v. aber a a 
Tron Co. (1874), L. R. 9 Exch. 224 or shire Ry. 
Ward ». 


Wagon Co, v. mec ee: 30 W. R. 288: 
Royal Exchange . Harrison (1887), 
eneral Life Assocn. 


Sh Co., Ex 
68 L. T. 174: Ree ‘Briton Modiga & 
1889), 6 T. L. 502 


: Re Hampshire Land Co. "9 pe ] 
Ch. 743; naan. Tower Galvanizing Co., [1901] 2 K. B. 
314; Promier Industrial Bank ». apap "Manufacturing 
Co. & Crabtrec, eee a K. eS 106; Pullinger 
Engineering Co., [1921] 1 K. 77. Mentd. Guest v. 
Poole & Bournemouth Ny. Garo: L. R. 5 C. P. 553. 


1007. Loan treated as valid—So. far as 
money spent in discharge of legal liabilities.) 
Where a co. borrows money ultra vires, the lender. 
so far as the money is applied in the discharge of 
legal debts & liabilities of the co., is entitled to have 
the loan treated as valid, but he is not subrogated 
to any securities or priorities of the creditors who 
are paid by means of his moncy.—He WREXHAM, 
Monp & ConnaH’s Quay Ry. Co., [1899] 1 Ch. 
440; 68 lL. J. Ch. 270; 80 L. T. 130; 47 W. R. 
464; 15 T. L. R. 209; 48 Sol Jo. 277 ; 6 Mans. 
2 C. A. 

218, C. A. :—Consd. Re Birkbeck Permanent Benefit 


Bldg. Soc., [1912] 2 Ch. 183; everson Fund & Insce. Co. 
». Mais ison Cosway, (191311 ’K. B. 364, Reta. Bannatyne 


ham 
ank 





ns Maclver, [1906] 1 toa Re Harris Calculating 
Machine Co., Sumner v. The Co., (1914 a se eee 
n 


v. Brougham, [1914] A. C. 398. entd. Re J 
Foreign Patents Co. (1904), 73 L. J. Ch. 617. 


1008. Whether bound to inquire how 
money applied.|—-Where a co. has a general power 
to borrow money for the purposes of its business, 
a lender is not bound to inquire into the purposes 
for which the money is intended to be applied, & 
the misapplication of the money by the co. does 
not avoid the loan in the absence of knowledge 





on the part of the lender that; the money was . 


intended to be misapplied.—Re PAYNE (DAVID) & 
GCo., Lrp., YOUNG v. PAYNE (DAVID) & Co., Lrp., 
[1904] 2 Ch. 608; 73 L. J. Ch. 849; 91 L. T. T7173 
20 ae L. R. 590 ; ; 48 Sol. Jo. 572 ; 11 Mans. 


437, C. A. 
penis :—Consd. Sun un Bldg. 8 Western Suburban 
& Harrow Rd. Bldg. Soc., [1920] 2 Ch. 144. Monta. qpatatord 


v. Keith & Blackman Co. (1905), 74 I. J. Ch. 


Sect. 6.—OWNERSHIP OF PROPERTY. 
Sunb-sEcr. 1.—NATURE OF OWNERSHIP. 
1009. Nature of estate—-Estate in fee simple— 
ia limited.|—Marsit v. NEWMAN, No. 34, 
ante 
1010. Whether seisin in corporate body—Or in 
individual members.|——F'ULMERSTON v. STEWARD 
(1554), 1 Plowd. 101; 1 Dyer, 103 a; 75 E. R. 160. 
Annotations :—Retd. Sutton’s Hospital ‘Caso (1612), 10 
Co. Rep. 1a; Catord nee Arete. 1 ven Ch, 1. entd. 
Ive’s Cuse (1597), 5 ie "3 Maree (1609), 
8 Co. Rop. 51 a; Bonhane’s "Cue (1610), & Rep. 
113 b; Salisbury v. Crag ie (1612), Palm. 1945 ells v. 
Brown ae: Cro. Gee v. Freedland (1626), 
Cro. Car Davies i ‘Kempe (1664), Cart. 2; Gardner 
” Sheldon (1671), 2 Keb. 781; Banker’s Case (1880) 
Skin. 601; Dodd v. Acklom (1843), 7 a rae R. 415; 
Doe d. Biddulph me ‘Poole (1848), 11 Q. 
1011. —— Right of sommerator ‘is portion 
of rents or profits..—A burgess receiving, by the 
allotment of the burgesses, a portion of the rent. 





PART IX. SECT. 6, SUB-SECT. 1. 


k. Whether ownership in cor eee 
vody—Or in individual 

-__. agreed with Oulicrs. ee 

subscribe $4, 000 towards a Ateamship 


attines on suitable 
be macdtar 


contribution. 


ee ees Pere 


nen, 


J.—VOL. XIII. 


Union Bank of Kampen (1877), 2 App. Cas. 
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of lands held by the borough, does not gain a 
settlement by estate. 

The estate is in the corporate body; & it is 
immaterial whether the corpn. allowed the pauper 
to enjoy the whole or a certain portion of the rents, 
or assigned to him the rent of a particular estate. 
The pauper had no right to enter upon the land or 
to make over his interest to another. He was 
entitled even to the rent only so long as the corpn. 
pleased (LorD. TENTERDEN, C.J.). 

The possession of a right of common is insuffi- 
cient. The pauper had no estate either legal or 
equitable (BAYLEY, J.).—R. v. BELForD (1829), 
10 B. & C. 54; 5 Man. & Ry. K. B. 174, 2 Man. 


& Ry. M. C. 608; 81. J. 0. S. M. O. 38; 109 
E. R. 371. 
1012. ——.]—The individual cor- 








porators of a corpn. at common law, which is 
seised in fee simple of freehold lands, have no 
estate, cither legal or equitable, in those lands, or 
any part of them, so as to confer the franchise for 
the county, albeit their individual shares in the 
profits derived by the co. from & out of such lands 
exceed £2 by the vear each.—ACLAND v. LEWIS 
(1860), 9 C. af N.S.32; K.&G. sa 30L. J.C. P. 
20; 3 J. T. 472 25 J.P. 57; 7 Jur. N. 8. 420; 

9 W. R. 123 142 Be. k. 13. 

Annotation : 28 beutd Thomas v. Wells (1864), 16 C. B. N. 8. 


10138. Corporator in occupation of 
part of property.|—In Lord B.’s hospital, the 
warden & bedesmen respectively occupy separate 
rooms for life, no hedesman has ever been removed, 
but a power of donation exists by the ordinances. 
The warden & bedesmen jointly manage the re- 
mainder of the property. ‘The ordinances mention 








' certain feoffees & their heirs, but none were ever 


| 


He was appointed master. 
was incorporated b 
received stock to the amount of 

After some time, a new 
arrangement was entered into, by 
which p piu: was to supply the -..... ..-.. . v- 


known to exist :—Held: the property is held by 
the warden & bedesmen as joint tenants, except 
as to their rooms, in which they respectively have 
an equitable freehold life estate——RopertTs v. 


PERCIVAL (1864), 18 C. B. N.S. 36; ey & Ph. 
121; 5&5 New Rep. 124; 34 1L. J. C. Peds 11 
L. T. 608 ; 1l Jur. N. Ss. 40; 13 W. R. ae 144 


KE. R. 353. 
Annotations :—Consd. Durant v. Kennott (1869). L. R.5 C. P. 
262. Refd. Daniels v. Allard (1 887), oe & S. Reg. 70. 
Mentd. Fryer v. Bodenham (1869), oui -40C., pe 529 : 
Hadfield’s Case (1873), L. ht. 8 C. P. 306,. 
1014. Canon.|—Forp v. 
INGTON, No. 53, ante. 
1 











HAR- 


Naval Knights of Windsor.] 
—Where a member of a corpn. aggregate occupies 
property of the corpn. for the purposes for which 
it was formed, his occupation is prima facie that 
of the corpn. ; but this presumption is rebuttable. 

The Naval Knights of W. occupy separate 
houses in their college for life, subject to being 
removed for certain causes, the fee-sim le of the 
houses being vested in the corpn. :—Held: looking 
to the charter of incorporation & the char: acter of 
the occupation, they do not occupy as owners or 
tenants so as to entitle them to the borough 
franchise, their occupation being that of the 
corpn.—DURANT v. KENNETT (1869), L. RK. 5 C. P. 
262; 1 Hop. & Colt. 297; 39 L. J. C. P1173 21 
L. 'T. 603; 34 J. P. 87; 18 W. BR. 286. 
Annotations :-—Folld. Ford +. "Harington (1869), L. R. - a DP; 

282, Consd. Fernie v. Scott (1871), L. R. 7 C. P. 202 

1016. -]—The corpn. of 8S. were 
for many years before Municipal Corpns. Act, 




















& crew, & sail her as commander :— 
Tield;: pitf. was not part owner of the 
ship, & could not exercise, independ- 
cn y of the corpn., any power what- 
ever over its property. ~—GUILLDFORD 


The co. 
statute & pltf. 
his 


ANGLO-FRENCH 8.8. Co. (1881, 
provisions for the passengers (21 & G64; 1. L. T. 554. -OCAN, 
B 
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Sect. 6.— Ownership of property: Sub-sects.1 & 2 
A. & B.; needs A. é B.; sub-sect. 4, A] 


1835 (c. 76), sessed of certain lands within the 
borough, which were thus dealt with. Each 
member of the council of the borough had two 
acres of such land for his life, which his widow 
after his decease continued to cocupys while a 
widow & a resident in the borough. The rest of 
the lands were held in allotments of one acre by 
the persons selected for that purpose by the mayor, 
& rents of various amounts were paid in respect of 
such occupation. In 1886 a bye-law was passed 
by the town council which provided that the lands 
should thenceforth be held & enjoyed in allot- 
ments of one acre each by poor & necessitous 
burgesses of the borough at rents to be fixed & 
ascertained by the council of the borough, & only 
such persons should be considered poor & neces- 
sitous as were declared to be so by the majority of 
a meeting of the council. It was also provided 
that if any burgess died in the occupation of such 
lands, & left a widow, such widow should continue 
to occupy, if a resident in the borough. One of 
the burgesses of S. had been declared by a meeting 
of the council to be a poor & necessitous burgess, 
& had been admitted to an acre of the land under 
an order of the council, which ordered that such 
acre should be delivered to him as tenant thereof 
to the council, & that he should pay 5s. per annum 
as & for rent until further notice :—Held: the 


interest of the burgess in the land to which he was | 


so admitted did not amount to a freehold estate 
for life.—FERNIE v. Scotr (1871), L. R. 7 C. P. 
202; 1 Hop. & Colt. 718; 41 L. J. ©. P. 20; 25 
L. T. 836; 86 J. P.72; 20 W. R. 236. 

Aneta :—Mentd. Spencer v. Harrison (1879), 6 C. P. D, 


1017. ——— Or in head of corporation—Master 
of college.|——Puiips v. Bury, No. 23, ante. 

1018. ether ownership in corporate body—-Or 
in individual members.] —- Society oF PRracTicaL 
KNOWLEDGE v. ABROTT, No. 7, ante. 

019. Ship owned by British corpora- 
tion—Corporators foreigners.|—-B. corpn., as such, 
is the sole owner of the ships belonging to it, & as 
such sole owner is entitled to register them as 
British ships, notwithstanding that some foreigners 
may have shares in the corpn.; & that such in- 
dividual members are not entitled by virtue of 
such shares to be the owners, in whole or in part, 
directly or indirectly, of any ship or vessel, 
belonging to the corpn. The individual members 
are in one sense interested in the vessels, but in 
no legal sense are they the owners. The corpn. 
must register as sole owner. SB. Corpn. is the legal 
owner of the vessel, & we cannot notice any dis- 
qualification of individual members (lLorRpD DEN- 
MAN, C.J.).—R. v. ARNAUD (1846), 9 Q. B. 806; 
16L. J.Q.B.50; 8 L. T. O. 8.212; 103. P. 821; 
11 Jur. 279; 115 KB. R. 1486. 

& Rubber Co. 


‘Annotation :—Mentd. Continental T 
(Great Britain) vy. Daimler Co., [1915] 1 K. B. 893. 


1020. Municipal corporation—Whether property 
held in trust for members.]—Municipal Corpora- 
tions Act, 1885 (c. 76), created a public trust of 
the property of municipal corpns. & of the funds 
raised for the purposes of the Act, subject, like 
other property held in trust, to the jurisdiction 
of the ct. of Ch. Although the Act contained 
iat for correcting abuses in respect of the 

rough property, there was nothing in it to 
exclude the ordinar jurisdiction of the ct. of 
Ch. to prevent breaches of trust :—Held: a bond 


PART xX. SECT. 6, SUB-SECT. 2.—A. 
}. Admintstration of trust — In 








accordance 


with 
}—Tho corp 


desire of creator of 
trust. nm. in the stra- he donor — %. 
tion of a trust should apply the subject M'‘SwAINse (1894), 6 Q. L. J. 44.—AUS. 


CoRPORATIONS. 


given by the town-council of a borough, to secure 
compensation out of the borough fund to an 
officer, for the Bronte of offices, some of which he 
continued to hold, was a breach of trust & illegal. 
Qu.: whether compensation can, under the Act, 
be given for the profits of an office which the officer 
volun resigned.— PARR v. A.-G. (1842), 8 
Cl. & Fin. 409; 8 HE. R. 159; sub nom. A.-G. v. 
Park, 6 Jur. 245, H. L. 
Annotation :—Consd. A.-G. v. Poole Corpn. (1845), 9 Jur. 318. 
1021. j}—Primé facie a municipal 
corpn. has full power to dispose of all its property, 
like a private individual, & it lies on the person 
alleging the contrary to establish a trust. <A 
pleading is to be taken most Sony against the 
pleader, & a general allegation of deft. being a 
trustee cannot support a bill, unless there are 
facts alleged showing the trust.—Evan v. AVON 
Corpn. (1860), 29 Beav. 144; 80 L. J. Ch. 165; 
ain ee? 6 Jur. N. S. 1361; 9 W. R. 84; 54 


are —Refd. Watson v. Hythe B. C. (1906), 70 J. P. 


Ownership of property by corporations as 
trustees.|— See Sub-sect. 2, post. 








SuB-SECT. 2.—TRusT OWNERSHIP. 
A. In General. 

1022. Incapacity of corporation to hold as 
trustee—Uses not defeated but attach on estate.]— 
Where an estate was devised to a body corporate, 
which could not take by Stat. Mortmain, in trust :— 
Held: the uses were not defeated by this deficiency 
of the trustee but attached upon the estate the law 
raised, & the heir-at-law became a trustee to the 
uses of the will—SONLEY v. CLOCKMAKERS’ Co. 
(MASTER, ETO.) (1780), 1 Bro. C. C. 81. 

Joint trusteeship—With individuals—Validity of 
appointment.]|—See No. 920, ante. 

1023. ——— With corporation—Right to bring 
ejectment—Poor Relief Act, 1819 (c. 12).|—Where 
lands have been held jointly by the churchwardens 
& overseers of a parish & by the corpn. of a borough 
in which they lie, the latter holding as trustces, not 
on any special trust but for general parochial 
purposes, the churchwardens & overseers may 
bring ejectment for such lands as vested in them 
by the above Act, s. 17.—DoE d. EDNEY vw. 
BENHAM, DOE d. EDNEY v. BILLET (1845), 7 Q. B. 
076; 14L. J. Q. B. 342, 343; 5 L. T. O. S. 408 ; 
10 J. P. 38, 39; 9 Jur. 662; 115 BE. R. 756. 


Annotations :—Refd. Rumball v. Munt (1846), 10 Jur. 539; 
oo Nicholas, Deptford v. Sketchley (1846), 17 L, J. M. O. 


1024. Duty to account—Jurisdiction of court. |— 
A.-G. v. DUBLIN CORPN. (1827), 1 Bli. N. S. 312; 


4 EB. R. 888, H. L. 
Annotations :—Consd. A.-G. v. Liverpool Corpn., A.-G. v. 
11 Hare, 205 . Ludlow Corppn. v. Greenhouse (1827), 
1 BU. N. 8, 83; A.-G. v. Carlisle Corpn, (1828), 2 Sim. 
437; A.-G. v. Kast Retford Corpn. (1838), 8 My. & Cr. 
484; Armitatead v. Dur 1848), 11 Beav. 656; 
Nightingale vy. Goulbourn (1848), 2 Ph. 594; t. 
Botolph Without Bishopsgate Parish Estates (1887), 35 
Ch. D. 142. Mentd. Beaumont v. Oliveira (1869), 4 Ch. 
App. 308; Goodman »v. Saltash Corpn. aoa 7 App. . 
633 ; Re Christchurch Inclosure Act (1888), 38 Oh. D. 520. 
B. Charitable Trusts. 
Capacity for.|—See CHARITIES, Vol. VIII., pp. 
369, 370. ; 
Incapacity for.j—See CHARITIES, Vol. VIII., 


p. 382, Nos. 1968, 1969. 
of the trust for the purposes which 


Part LX.—PowERs aND LiaBruitTies GENERALLY. 


‘Creation of.)—See CHanirims, Vol. VIII., pp. 
242-247, 255-258, 261-264. 

Modification of.|—See CHARITIES, Vol. VIIT., 
pp. 335, 336. 

Whether resulting trust.|—See CHARITIFS, Vol. 
VIII., pp. 888, 384. 

Management of.|—See CHARITIES, Vol. VIII, 
pp. 365-3866. 

Liability of corporation as__ trustee.] — Sce 
CHARITIES, Vol. VIII., pp. 377-882, 411. 

Jurisdiction of court over— Generally.] — See 
CHARITIFS, Vol. VIII., pp. 376, 886, 388-390. 
Appointment of corporation as trustee.|— 
See CHARITIES, Vol. VIII., PD. 872, 3738. 

Removal of corporation as trustee.|— Sce 

CHARITIES, Vol. VIII., p. 374. 








SUB-SEOCT. 8.—MorTMAIN. 
A. In General. 


1025. Application of Mortmain Acts—-General 
rule.|—Statutes of Mortmain only forbid corpns. to 
hold that which in its nature is perpetual. Even 
if they did apply to an estate tail in a rent, the 
estate would pass, though it would be forfeited.— 
Viarrs v. St. Paun’s (DEAN) (1849), 14 Q. B. 
920; 19 L. J. Q. B. 84; 14 L. T. O. S. 446; 14 
Jur. 1017; 117 EB. R. 358, Ex. Ch. 

1026. ——— Taking husbandry lease.| — The 
taking of a husbandry lease bond fide by a religious 
house, is not within Statute of Mortmain.—J Esus 
CoLLEGE, OxFoRD v. GrpRs (1834), 1 Y. & C. Ex. 
145; 4 L. J. Ex. 42; 160 EK. R. 59; subsequent 
proceedings (1835), 1 Y. & C. Ex. 445. 

Annotation :-—Mentd. Phelps v. Prew (1854), 3 E. & B. 430. 


undertakers for the regulation of the oyster 
fishery in their river, & they subsequently took a 
lease for fourteen years of certain parts of the 
foreshore to which the Act applied. Deft. had a 
right of oyster fishery in the harbour, & from time 
immemorial he & other fishermen were in the 


from contamination & to render them fit for use, 
& the acts of deft. did not constitute any occupa- 
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Effect of Mortmain Acts—On devise of land to 
corporation in trust.|—Sec No. 1022, ante. ; 


B. Exemptions from Restrictiona on Assurances in 
Mortmain. 

1028. By charter—Power to accept & take real 
estate.|—-A power for a corpn. to accept & take, 
& for persons to give, for its benefit, real estate, 
notwithstanding Stats. of Mortmain, & so far as 
they are not restrained by law, is a power for the 
corpn. to take land, provided the grant is made 
in the form prescribed by Stats. of Mortmain. 

A subsisting charter of incorporation is valid 
until it is impeached & disturbed; & the rights 
of parties under it are to be dealt with by the ct., 
irrespectively of what might be the result of future 
proceedings by the A.-G. or the Crown to set it 
aside.—ROBINSON v. LONDON HOSPITAL (CGov- 
ERNORS) (1853), 10 Hare, 19; 22 L. J. Ch. 754; 
68 Is. R. 821. 

Annotations :-—Distd. Re Verrall, National Trust for Places 
of Historic Interest or Natural Beauty v. A.-G., [1916] 
1Ch. 100. Mentd. Simmons v. Rose (1856), 6 Do G. M. & G. 
411; Calvert v. Armitage (1863), 1 Hem. & M. 446; 
Perring v. Trail (1874), L. R. 18 Eq. 88. 

By public Act.|—See Cuanritizs, Vol. VIII., pp. 
284, 286, Nos. 595-599, 623-629. 

By private Act.|—See CnariiKs, Vol. VIIT., 
p. 284, Nos. 600-604. 

By custom.|—See CHARITIES, Vol. VIII., p. 282, 
Nos. 574-577. 


Sub-sect. 4.—-ACQUISITION AND TIOLDING OF 
PROPERTY. 


A. Land. 


Cannot take effect.|—In the case of the President 
of Corpus Christi College, Oxford, if the master or 
president, by his will devised any Jand to his 
college, & died :—Held: such devise was void ; 
for at: the time when the devise should take effect, 
the college was without a head, & so not capable 


ey een | we Sk ee dh ne en Sern mannan neler 


; NOM an estate Ior a 


tion of the snot hv him. hut, were merelv incidental : 


was necessary for the oyster fishery. In an action 
by the corpn. as such lessees for the alleged trespass 
in so depositing the oysters on the foreshore :— 
Held : neither Mortmain Act, 1882 (c. 42) nor Munici- 
pal Corporations Act, 1882 (c. 50), s. 107, prevented 
the corpn. as such from acquiring a short leasehold 
& as the acquisition of the leasehold afforded a 
reasonable facility for carrying out the purposes 
of their local Act, its acceptance was, not wltra 
vires & they could sue under it.—-TRuRO Corpn. 
v. RowF, [1902] 2 K. B. 709; 71 L. J. K. B. 074; 
87 L. T. 386; 66 J. P. 821; 51 W. R. 68; 18 
a L. R. 820, C. A. 


nnotation —Mentd. Foster v. Warblington U..C., [1906] 
1K. B. 648. 


-——— Assurance for charitable purposes.|— See 
CHARITIES, Vol. VIII., pp. 265-284. 


PART IX. SECT, 6, SUB-SECT. 3.—A. 


HUGHES (1889), 16 O. R. 570.—OAN. 


Casr (1600), Duke, 139. 

See, further, CHARITIBS, Vol. VIII., p. 369. 

10381. By churchwardens or overseers—-Under 
Poor Relief Act, 1819 (c. 12)—Power of any one of 
them to take possession—Without concurrence of 
rest.|—Where lands are vested in churchwardens 
& overseers of a parish as a quasi corpn., under 
the above Act, s. 17, & the interests of the parish 
require possession of land to be taken, or similar 
acts done, any one of the churchwardens or over- 
seers may do it without the concurrence of the 
rest.—GANVILL v. UTTING (1845), 9 Jur. 1081. 

See, further, CHaritizs, Vol. VIII., p. 370. 

1082. By local education authority—Authority 
in borough council—Education Act, 1902 (c. 42).]— 
Re LEEDS INSTITUTE OF SCIENCE, AKT & LITHRA- 
TURE & LEEDS Ciry CouNnciIL, [1909] 1 Ch. 500; 
18 L. J. Cl. 821; 100 L. T. 468; 73 J. P. 201; 
25 T. L. R. 297; 71. G. RB. 912. 

See, further, EDUCATION. 


Hayrs (1871), 2 V. R. (Law) 104.—- 
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Sect. 6.—-Ownership of property: Sub-sect. 4, A. & 
- Bas eub-aect. B, A.L i 
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1033. Land of riparian owner—Rights & obliga- 
tions of corporation purchasing.|—A co. which pur- 
chases the land of a riparian owner stands in the 
same situation as he did with respect to the water 
rights connected with that land. 

A canal co. was established by certain Acts 
of Parliament. The Acts gave the canal pro- 
prietors rights as to taking water from streams 
within the distance of 2,000 yards, for the purpose 
of making & maintaining the canal. They pur- 
chased a mill on a stream, from which stream they 
had the right to take water. In this way they 
became riparian owners. As such they were 
entitled to the flow of water from brooks & streams 
running into the stream, subject only to the rights 
which other riparian owners at the upper part of 
the stream might lawfully exercise. The directors 
of a waterworks co. purchased a mill on the upper 
part of the same stream, & so became riparian as 
the owner of that mill had been. They not only 
used water for the purposes & in the manncr allowed 
by law to every riparian owner, but collected it 
into a permanent reservoir for the supply of an 
adjacent town, & claimed, as their legal right, 
such a user of it:—Held: this use of the water 
by the directors of the waterworks co. was not a 
reasonable use of the stream, such as could 
justifiably be made by an upper riparian owner, 
& the canal proprietors, who were also riparian 
owners, whose flow of water was thereby afiected, 
were entitled to come into equity, & obtain an 
injunction to restrain this use of the water.— 
SWINDON WATERWORKS Co. v7. WILTS & BERKS 
raprae ae Marctage eu Ue) L. R. 7 H. L. 697; 

. J. Ch. : .T. 6138; 40 J. P. : 
W. R. 284, H. L. ade 
Annotations :—Consd. Owen v. Davies 

Bonner v. G. W. Ry. (1883), 24 Ch. D. 1; Roberts v. 

Csi bane on, UAAH) 20h a, Mea 

Mentd. Ormerod v. Todmorden Mili Co. (1883), 11.Q. B. D. 


1034. Copyholds.|—-A corpn. cannot hold lands 
by copy of ct. roll, as the consequences would 
be to deprive the lord as well of suit & service 
as of his fines (SHADWELL, V.-C.).—A.-G. v. LEWIN 
aaa : Son sa : pas Pr. Cas. 51; 6 
Bde oe ry 3 ° ° 1 ; ° ; 
a ade ie ; 1 Jur. 234; 59 

— - Goul , 

M. & W. 337; Doe d. naney. i Beuhac Doe a money ©. 

Billett (1845), 7 Q. B. 976; Re Hackney Charities (1864 

28 J. P. 692. Mentd. Ze Paddington Charitics (1837), 
z - J. Ch. 44; St. Nicholas, Deptford v. Sketchley (1847), 

1035. Right of common-— Power to prescribe 
for.|—(1) A corpn. may prescribe for common in 
gross for cattle levant & couchant within the town, 
evar for common in prose without number. 

corpn. may make a grant or prescrib 
the individual eevee 5 =aiiieiaes 

(83) A corpn. does not lose its franchise by the 
change of its name.—MELLOoR v. SPATEMAN (1669), 
1 Saund. 343; 85 E. R. 495; sub nom. MILLER v. 
SPATEMAN, 2 Keb. 570; sub nom. MELLER v. 


[1874] W. N. 175; 


Annotations :-—As to (1) Refd. Hardy v. Hollyday (1765 
4 Term Rep. 718, n.; R. v. Pasmose (1789), 3 Teen en 
Dig i Johnson v. Barnes (1872), L. R. 7 C. P. 592. 
As @) R. ». Churchill (1825), 4 B. & C. 750; 
R. v. oint: Stock Cos.’ Registrar (1847), 10 Q. B. 839. 
As to (3) Refd. Colchester Corpn. v. Seaber (1766), 3 


corpn. is empowered by statute to —OAN. 
hold lands for a definite period, without ag 
any provision as to reverter, & holds loen 
beyond the period, only the Crown 
can take advantage of it.—MODIARMID | 
tv Huanes (1889), 16 O. KR. 670. | 


for 


D. L. R. 274 
CAN. 


eiyn corpor 

l .}—NoRTH WryomMINnG LAND Co. 
v. BUTLER (1915), 8 W. W. R. 340 

25 Man. L. 


CoRPORATIONS. 


Burr. 1866. Generally, Refd. Pa vy. Thomas (1850), 
6 Exch. 37; Austin v. St. Matthew Bethnal Green 
1874), 48 I. Jd. C. P. 100; Goodman v, Saltash 
rpn. (1882), 7 ADP Cas. 633 ; eet wan vest v. London- 
d & Lough Swilly Ry., [1904] A. C. 301; Bourne 
& ollingsworth v. Marylebone . CG con 712 
J. P. 129. Mentd. Weekly v. Wildman (16 8), 1 Ld 
Raym. 405; Ashby v. White (1703), 2 Ld. Raym. 938 ; 
A.-G. v. Gauntlett (1839), 3 Y. & J. 93: Bowen wv. Jenkin 
(1837), 6 Ad. & El. 911; Richards v. Fry (1838), 7 Ad. & 
El. 698: Cox v. Glue (1848), 5 C._B. 633; Thriscutt v. 
Martin (1849), 18 L. J. Ex. 291 ; Dunraven v. Liewell 
(1850), 15 Q. B. 791; Davies v. Williams (1851), 16 Q. B. 
646: Embrey rv. Owen (1851), 8 Exch. 353; Bonomi v. 
Backhouse (1859), E. B. & E. 646; Constable v. Nicholson 
gta 14 Cc. B.N. 8. 230; Carr v. Lambert (1865), 3 


: ». Hirst (1868), L. R. 4 Exch. 433 


; Harrop v. 
Robertson v. Hartopp (1889), 43 Ch. D. 484; Hammerton 

v. Dysart, [1916] 1 A. C. 57. 

See, further, Commons, Vol. XI., pp. 12, 82, Nos. 
101, 420, 421. 

1036. Power to take short lease—Of foreshore— 
For maintenance of oyster fishery.) — TRURO 
Corpn. v. Row, No. 1027, anie. 

Power to acquire land compulsorily.]|—<Sce 
ComeursoRyY PURCHASE OF LAND & COMPENSA- 
TION, Vol. XI. 


B. Property other than Land. 

1037. Chattels generally.|—-In the case of a 
sole corpn. or body politic, whether created by 
charter or prescription, as bishop, parson, vicar, 
master of a hospital, etc., no chattel, either in 
action or in possession, shall go in succession, but 
the exors. or administrators of the bishop, parson, 
etc., shall have them, but no more than the heir 
of a private man can have them; for succession 
in a body politic is inheritance in case of a body 
private. It is otherwise in a corpn. aggregate of 
many, as dean & chapter, mayor & commonalty, 
& the like, for there, in judgment of law they 
never die. Wherefore the Chamberlain of L. 
being a sole corpn., his successor could not have 
the recognisance acknowledged to his predecessor ; 
yet the successor should have it, for in this case 
the corpn. of the Chamberlain was by custom, & 
the same custom which has created & made him 
a corpn. in succession as to this special purpose 
concerning orphanage, has enabled his successor 
to take such recognisances, obligations, etc., which 
were made to his predecessor, & such custom is 
grounded upon great reason, for the exors. or 
administrators of the Chamberlain ought not to 
intermeddle with such recognisances, obligations, 
etc., which by the custom, are taken in the cor- 
porate capacity of the Chamberlain, & not in his 
private capacity; but a bishop, parson, etc., or 
any sole corpn. which are bodies politic by pre 
scription, cannot take a recognisance or obligation 
but only to their private, & not in their politic 


capacity, for there wants such custom to take a@ 

chattel in their politic or corporate igen 

FuLwoop’s Case (1591), 4 Co. Rep. 64 b; 76 

EK. R. 10381. 

Annotations :—Refd. Lyn v. Wyn. (1665), O.. Bridg. 122 ; 
Plummer v. Whitchot (1676), 2 Mod. Hep. 119; Honnell 


" B. & GC. 113; Mirehouse v. Rennell 
0; Graves v. Colby (1838), 9 Ad. & El. 
563 11901] 2 Ch. 487. entd. Hoe’s 
Case (1600), 5 Co. Rep. 89 b; Lam t's Case (1612), 10 
Co. Rep. 46 b; Foster v. 15), Hob. 52; Dun- 
combe v. Wingferd ene Hob. 254; Child v. Art ia 
Oe 2 Roll. B. 1 a & Scott (1634), 

. Car. 358; aker v. Willis (1637), Cro. Car. 4786; 
Seaman v. Warman (1675), Freem. K. B. 306; pene 
©. Greenvil (1690), 2 Vent. 321; Gurnett v. Wood (1739), 
7 Mod. Rep. 302; Goodtitle d. Gurnall v. Wood (1740), 
Willes, 211; Ryall v. Rowles (1750), 1 Ves. Sen. 348 ; 
Colonial Bank v. Whinney (1885), 30 Ch. 1. 261, 
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r. Shares—In another ation. }— 

CANADA LIFE ASSURANCE Co, v. PERL 

| GENERAL MANUFACTURING Co, (1879), 
' 26 Gr. 477.—CAN. 


} 


r. Lincoln (1827) 
(1832), 8 Bing. 49 
Power v. Banks, 


ation — Un- 


A ; 23 
R. 288.— 


Part I1X.—PoWERS AND LIABILITIES GENERALLY. 


1038. Franchise—For benefit of members.]—-A 
franchise might be vested in a corpn. for the 
benefit of the members of it, for the hreach of 
which they might bring an action (POWELL, J.).— 
WINTON CoRPN. v. WILKS (1705), 2 Ld. Raym. 
1129; 1 Salk. 203; 92 EK. R. 249. 

Annotation :—Refd. London Chamberlain v. Compton (1826), 

7 Dow. & Ry. K. B. 597. 

1039. Debt—Bequeathed by will—-May be re- 
covered.|—-Where a person gives a debt by his will 
to a corpn., they may recover it in the ecclesiastical 
ct.—A.-G. v. Pyne (1738), 1 Atk. 435; 26 EB. R. 
278; aub nom. A.-G. v. MONTAGUE, West temp. 
Hard. 587, L. C. 

Anndation :—Mentd. Biscoe v. Jackson (1887), 35 Ch. D. 


1040. Customary fine on alienation of land.]|— 
Bill held to lie in respect of landcheap, a customary 
fine on alienation of land, claimed by custom in 
the Borough of M.—MALDEN CORPN. v. COATES 
(1819), 4 Madd. 447; 56 E. R. 770. 

1041. Easement—Necessity for deed—Agreement 
between railway companies as to running powers.] 
—In 1848 the E. lL. Ry. Co. agreed with defts. 
that a station on defts.’ line should be used 
equally by both cos., but should be subject to the 
bye-laws of defts., & that a committee of three 
from each board should be appointed to arrange 
the working of the traffic, etc.; that the cost & 
maintenance of the station & the working should 
be borne by the two cos. equally; that defts. 
should afford to the E. L. Co. facilities for access 
to the G. G. Docks, & that the E. L. Co. should 
give up a piece of land to defts.; that defts. should 
have the right of running with their engines, etc., 
on the E. L. line between G. G. & L., & that the 
K. L. Co. should have the same right over defts.’ 
line between G. G. & N. H., paying in either case 
66 per cent. of the gross receipts to the co. whose 
line was used: & that each co. should provide 
station accommodation for the other at N. H. & L. 
respectively for three years as therein mentioncd. 
The E. L. line became vested in pltfs., as lessees 
for 999 years. Disputes arose between the cos., 
which ended in defts. preventing the pltfs. from 
running their engines, etc. on the line between 
G. G. & N. H., & giving them a formal notice to 
determine the agreement. On motion, an in- 
Junction was granted to restrain defts. from 
obstruciing pltfs. running their engines, etc., over 
that part of the defts.’ line mentioned in the agree- 
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both parties, & was not a mere license revocable 
at the will of either. (2) An agreement to grant 
an casement of this nature to a corporate body 
need not be by deed, & might be permanent, 
although it was to the co. only, & not to the co. & 
their successors.—GREAT NORTHERN Ry. Co. v. 
CHESTER, SHEFFIELD & LINCOLNSHIRE Ry. 

Co. (1851), 5 De G. & Sm. 188; 18 L. T. O. S. 

344; 16 Jur. 146; 64 E. R. 1053. 

Annotations :—Consd. Lianelly Ry. & Dock Co. ». L. & 
N. W. Ry (1873), 8 Ch. App. 942. Mentd. Waring & 
Gillow v. Thompson (1912), 29 T. L. R. 154. 

A 


See, generally, FEaseMENTSs & PROFITS 
PRENDRH; Rarmways & CANALS. 

1042. By presoription—Right of common—For 
benefit of individual members.]—MEr1LoR v. SPATE- 
MAN, No. 1085, ante. 

1043. -]—No corpn. can prescribe which 
has not existed immemorially, & where a corpn. 
does prescribe it must appear that it has so 
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2. Whether bye-law by corporation 
authorising sale of tts land ts necessary 


—To make agreement to sell effective.|— | 660, 
—HovautTon LAND CorRP: 
(1914), 28 W. L. R. 826; 
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existed.—Pirrs v. GAINCE & Forersianut (1700), 
1 Ld. Raym. 558; Holt, K. B. 12; 1 Salk. 10; 


91 FE. R. 10. 

Annotations :--—Mentd. Hooper v. Reeve (1817), 1 Moore, 
(). P. 407; Newcastlo r. Clark (1818), 2 Moore, C. P. 666 ; 
Branscomb v. B dgos (1823), 2 Dow. & Ry. K. B. 256: 
Parker v. Bailey (1824), 4 Dow. & Ry. K. B. 215 ; Moreton 

(1 4 B. & C. 223; Moore vw Robinson 

. J. K. B. 4; Hansworth v. Fowkes (1833), 
L. J. K. B. 72: Muskett v. Hill & Tozer (1839), 5 ert 

N. C. 694; M’Mahon v. Lennard (1858), 6 H. L. Cas. 970. 


1044. Right to pew.|—JacoB v. Dato 
(1704), 6 Mod. Rep. 230; 12 Mod. Rep. 233; 
7 Mod. Rep. 8; 2 Ld. Raym. 755; 2 Salk. 551; 
87 BE. R. 981. 





Annotations :—Refd. Chester’s Case creo) 5 Mod. Rep. 
433; Byerley v. Windus (1826), 5 B. Cc. 1. Mentd. 
Sandon »v. Jervis (1858), 27 L. J. Q. B. 279. 


Rights of common.|—See Commons & 
RicutTs oF Common, Vol. XI., p. 32. 

By custom—Rights of common.|—See ComMMONS 
& RIGHTS oF COMMON, Vol. XI., p. 36. 

1045. By corporation sole.|—Apart from statute 
or special custom personal property cannot be 
vested in a corpn. sole. It will pass to the exors. 
or administrators & not to the successors of the 
corpn. sole (CozENS-HAarDyY, J.).—POWER 1. 
Banks, [1901] 2 Ch. 487; 70 L. J. Ch. 700; 85 
L. T. 376; 667. P. 21; 49 W. R. 679; 17T. LR. 
621. 

Annotations :—Mentd. Re Jenkins & Randall's Contract, 

eel. th. 362; He Bourne, Bourne v. Bourne, [1906] 





SuB-SECT. 5.— ALIENATION OF PROPERTY. 
A. In General. 


1046. General rule.|—Svurron’s Hospirar Case, 
No. 3. ante. 

1047. .]—A corpn. consisting of a mayor & 
commonalty or of bailiffs, burgesses, etc., can by 
their common seal grant their lands, etc., for life 
or years or in fee so as to bind their successors.— 
SMITH v. BARRETT & CLIFFORD (1663), 1 Sid. 161 ; 
82 FE. R. 1032. 

Annotation :-—Mentd. Furlong v. Thornigold (1701), 12 Mod. 

Rep. 533. 

1048. .|—General right of corpns., of what- 
ever nature, at law to alienate their lands, held in 
fec, subject as to ecclesiastical corpns. to the 
restraining statutes; & no © ; 








corpns., holding to charitable uses. Qu.: whether 
such a jurisdiction prevails in other cases upon an 
application to purposes clearly not corporate.— 
Coneierin Coren. v. LOWTEN (1813), 1 Ves. & B. 
226; 35 EB. R. 89, L. C. 


Annotations :-—Consd. Davis v. Leicester Corpn., [1804] 2 

Seen ee ee ee or iioideworth 
entd. Clifton mou ardness Corpn. v. 

(1844), 13 L. J. Ch. 178; Luke v. South Kensington Hotel 


Co, (1877), 7 Ch. D. 789. 

Sale by corporation as trustee of charity.]—See 
CuaniTigs, Vol. VITI., pp. 855-359. 

Land compulsorily acquired—Purchase-money 
paid into court—Payment of income of interim 
investments to corporation sole.]—See COMPULSORY 
PURCHASE OF LAND & COMPENSATION, Vol. XI., 

. 248, No. 1044. 
i043. Restrictions on alfenation—13 Eliz. c. 10 
—Annulty.] — Humpurey v. Powe (1614), 1 
Brownl. 182; 123 E. R. 742. 

Leases.|—See No. 1078, post. 


682; 29W.L. R. 522; 6W. W.R. 
N. v. INGHAM | 1275; 24 Man. L. R. 497; 10 W. W. R. 
18 D. L. R. |. 1252. CAN. 
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1. 6. —Ownershi : Sub-eect. 6, B.(a), Hird (1843), 1 L. T. O. 8. 58; A.-G. 9, Stephens (1855), 
sal tat ead of property: Sub-eec!. 5, B. (a), BOM 1000: Hackney Gharftion (1868), & New 
Rep. 630; Haigh v. West, (1808) 2 Q. B. 19. 


B. Leases. 1055. —— -]—In ejectment on the demise 
(a) Power to grant. of the churchwardens & overseers of a parish, laid 


sae ’ after the passing of the above Act, of which s. 17 
N 208s Gener rule.|—SuTron’s Hosrrran Case, vests all real property belonging to the parish in 











MITH ‘the churchwardens & overseers In succession, as & 

Reaeie ea v. BARRETT & CLIFFORD, ea lessors o Ri: proved ae deft., ever 
’ : -_. since the passing o e Ac or many years 

¢ oie seen pr getcarear Y ootormity with before, hea paid rent to the churchwardens of the 


tie Ghabling & revisaining slate, are not wold Parigh forthe time bing, & thet the la chsh 
ut voi e only. ’ : : : : 
P., a soir being in Doors = she dean & Date cedened a ee fe vean i oa ay” 
cherie ¢ a ‘atl ee the aot of Win therein described as churchwardens of the parish, 
Fee TRG ananted certain building leases for t© W., made before the Act, in consideration of the 
99 roar Pte Michaelmas 1786, of certain surrender of a former lease; & also a lease for a 
y part of th +: several ] term of years, yet unexpired, made before the 
PLOMISCS, Pare OF ble te the dean & chatien & statute, by M. & C., described as churchwardens 
rents of £14, payable to the dean & cha ter SE ek. Sig, seem Jey GOS 
ee eae a ae ee gc ee are tive, through whom deft. claimed, in consideration 
48 y by vitfs. of th fati ’ of the surrender of the lease first mentioned. In 
In 1849, on the surrender by pltfs. of the existing | the last-mentioned lease the premises were de- 
lease of the manor, the dean & chapter re-demized | scribed as belonging to the parish church, & the 
the Saaiout Anes d yas oe ie an rept ears rent was reserved payable to the churchwardens 
reserved out o e » de : c € 
& their successors, all such rents & sums of money , ee ea oF a aera elle pee 
& other right & interest, benefit & advantage ee vish peo pety Gs gree prope y pypenrd a 
belong er been or are or shall be reserved to iAplerest); athe: property; singe ihe Ack: wae in 
em in & by any building leases for long terms | i140 ahusehmwardone & overs ; lad alia 
of years of any part of the several lands & tene- overseers In Succession, 
ments hereby demised,’”’ etc. ‘‘to have hold | 
annem & aniow the site & courtlodge & all other | 


: cab a —.», ; Ad. & El. 274; 1 Har. & W. 647; 5 Nev. & M.K.B. 
before excepted, & subject to the building leases ”’: | : : Soe : 
—RHeld: the spelearae ie rer ee to all oe oa M. M. ©. 385; 5 L. J. M. C. 27; 
leases de facto grant & pltfs. did not acquire | ‘ema =e 
any right’ to avoid the building lease of 1786. "Aa" Bl 47H” Diath, Allasom oe prark (aser 8 a 8 HL 
PENNINGTON v. CARDALE (1858), 3 H. & N. 656; 266, Api. Humball ¢ Munt £1848), cai Hi Beery 
27 L. J. Ex. 488; 31 L. T. 0.8. 301; 6 W. R. FE_Nicholas. Deptford v. Skotohley (1847), 8 Q. B, 
837; 157 EB. R. 631. . B. 19 


e 8. 8 ° 
West, (1892) 2 Q . Mentd Graves »v. 
Annotations :—Consd. Magdalen Hospital v. Knotts (1879), 


enn mene om es me 


Haigh ». 
Galby (1838), 9 Ad. & Hl. 356. 
4 App. ere aa Hughes v. Palmer (1865), 1056. ———_ ——— Effect of consent of vicar & 
1053. Churchwardens—Under Poor Relief Act sealed = ee i ee 
A 5] es LJ 
1819 (c. 12), s. 17.]—Churchwardens only, cannot oases A pv er ests) C7 dere id etter ue 


y above Act, it appeared that defts., before & since 
execute leases, as a body corporate, of parish lands, the Act, had paid rent to the successive church- 
under the above Act, s. 17. : : wardens, & that the late churchwardens & over- 

Where the occupier of a house paid rent to - geers, appointed since the Act, had given a proper 
churchwardens, & the latter afterwards demised | notice to quit. Defts. produced a lease, made 
the house by lease for a term to A., with notice 6b 4 


| 
| 
: : before the statute, for years, to parties under 
to the tenant that he must consider A. as his land- anes nating : 
lord :—Held: in an action for use & occupation, | pions they claimed,, purporting to be. made with 
! 
| 
! 
| 


1, . e ° , 
the tenant might impeach the lease, & show that he consent of tho vicar, the majority of the 


: : aldermen & burgesses of the borough of R. & of 
the lessee had no title derived from the church- ,; ‘hadnha : 
wardons.— PHILLIPS v. PEARCE (1826), 5 B. & C. | others the inhabitants of the parish, whose names 


483: 8 Dow. & Ry. K. B. 48; 108 E.R. 162. | Wer’ Subscribed to a memorandum on the back of 


the lease expressing such consent. The church- 
So hee :—Distd. Doe d. Higgs v. Cockell (1834), 6 C. & P. | wardens were the demising parties, & the rent was 
1054. 


jJ—Where lands were vested in | made payable to them & their successors for the 
trustees for the eae Fi - Laie! church :— 
__Olicers tor the LIMe wert 114841 | cage stating these facts :—Held : 
recover possession ejectment upon a | the Sonsene expressed as above, the premises must 
demise in their names, under the above Act, . taken ba have book pariah ononerts, aemised 
s. 17.-—Dou d. JACKSON v. Hy (1830), 10B.&C. by the churchwardens a eaeh = a Sanpequently 
Beeb Man. 8 yO tee LOD a Goi” | the lease passed no legal interest in the term, a 
pea ne —Folld, Doo @. Higgs Terry ( jas 5) ae the present churchwardens & overseers might 
| 
| 
| 








time being. The premises were described as 


. Ch. 44, nsd. A.-G. v. Lewin (1837), Coop. Pr. Gas. | Dor d. Hopss v. COCKELL (1836), 4 Ad. & El. 478 ; 
bt i sins Btark (1888), ear ba a 255 5 seman 111 E. R. 866 ; sub nom. Don d. Hiaas v. COOKELL, 
(1843), 11 M. & W. 387; Rumball v. Munt (1848), 8g. B, | 9 Nev. & M. K. B. 179; 3 Nev. & M. M. C. 581; 
382: St. Nicholas, Deptford v. Sketchley (1847), 8 9. B. | 5L.J.M. C. 81. 

94. Retd. Re Stratford Bridge Improvement Act, D. | Annotation :-—Retd. St. Nicholas, Deptford v, Sketchley 
Annesley (1886), 2 Y. & C. Ex. 350; Doe d. Robinson v. (1847), 8 Q. B, $94, 
PART IX. ack hacer 5.— agreement for a lease by a corpn. in v. DUNEDIN Driiae-SHED Comns, (1885), 


» (a). of the statuto: wers con- 8N. Z. L. R, 402.—N. 
1050 1. General rule)—~A lease or ferred upon it is wholly vol .-—-SIMPSON a. 


Part IX.—PoweErRs AND LiaBILiTies GENERALLY. 


Charitable corporation.|—See CHARITIES, Vol. 
VIII., pp. 362, 368. 

Restrictions on—18 Eliz. c. 10.]—-Sce No. 1049, 
ante, No. 1078, post. 


(6) Parties and Consents. 

See, generally, Deeps & OTHER INSTRUMENTS ; 
LANDLORD & TENANT. 

1057. Parties—Corporation—-Not members there- 
of.|—A. & B., lessors, brought an action against 
the lessee, for breach of a covenant to repair in 
an indenture of lease made between D., since 
deceased, therein described as master, & C. D., & 
two other persons since deceased, therein named & 
described as governors, of a certain hospital, 
& deft. The demise was by the ‘master & 
governors,” & the covenants to & by the lessors, 
were respectively to & for the ‘‘ master & governors 
& their successors’’: ‘‘in witness whereof the 
master & governors have hereunto affixed their 
common seal.”’? One seal was affixed as the com- 
mon seal of the lessors, none of whom signed the 
indenture; & the execution by deft. was under 
his hand & seal. Deft. nena that the indenture 
was not signed by the lessors or their agent, nor 
was there any demise so signed :—Held: (1) the 
seal affixed on the lessors’ part was not the seal, 
& the deed was not the deed of the individual 
lessors. (2) The want of execution by them was 
not, under the circumstances stated on the record, 
such a failure of consideration as to be an answer 
to the action. (3) Deft. was entitled to judgment, 
because it appeared by the record that the demise 
was by a corpn., & the ct. could not judicially 
notice the fact, which was admitted, that no such 
corpn. existed. 

@u.: whether Stat. of Frauds, s. 1, applies to 
demises under seal.—Coocu v. GOODMAN (1842), 
2 Q. B. 580; 2 Gal. & Dav. 159; 111. J. Q. B. 
225; 6 Jur. 779; 114 BE. R. 228. 

Annotations :—As to (2) Refd. Doe d. Marlow v. Wiggins 
bes) 4 9. B. 367 ; Pitman v. Woodbury (1848), 3 Exch. 
; Doe d. Landsell v. Gower (1851), 17 Q. B. 589; 

Wheatley ». Boyd (1851), 7 Exch. 20. Generally, Refd. 

Maugham v. Sharpe (1864), 17 C. B. N.S. 443. Mentd. 

Morgan v. Pike (1854), 14 C. B. 473. 

Whether seisin of property in corporation or in 
members, see sub-sect. 1, ante. 

Misdescription of—Mistake in name of cor- 
poration.|—See Part I., Sect. 4, sub-sect. 5, B., ante. 

Consent — Of charity commissioners.] — Sce 
CHARITIES, Vol. VIII., pp. 360, 361, Nos. 1577, 1598. 





See, generally, DEEDS & OTHER INSTRUMENTS ; 
LANDLORD & TENANT. . 

1058. Lease by churchwardens é& overseers— 
Signed by one overseer only—Without authority or 
assent of other overseers.|—In ejectment for parish 
lands by the churchwardens & overseers of P. it 
became necessary to show a lease in writing in 
order to defeat the operation of Real Property 
Limitation Act, 1833 (c. 27), s. 8, & a document 
not under seal dated after Poor Relief Act, 1819 
(c. 12), was put in, by which the churchwardens 
& overseers of P. professed to let the lands in 

uestion. The document, if a lease, was within 
the exception in the Stat. of Frauds; but it was 
signed by one of the overseers only & by the 
assistant overseer. The overseer did not profess 
to sign for himself & the other parish officers :— 
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without a statement that he did so for himself & 
the others would have been good if the others had 
given authority to the one overseer to act for 
them, or if he had in fact acted for them & they 
had subsequently assented to his having so acted, 
the document could not be considered a lease 
in writing by the churchwardens & overseers 
without an admission or evidence of such authority 
or assent.—Dor d. LANSDELL v. GOWER (1851), 
17 Q. B. 589; 21 L. J. Q. B. 57; 15 J. P. 816; 
16 Jur. 100; 117 E. R. 1406; sub nom. Dor d. 
LUNSDELL v. GOWER, 18 L. T. O. 8S. 135. 


_ nd 


Annotation :-—Retd. Hodgson & Harland v. Hooper (1860), 
6 Jur. N. 8. 911. 


(2) Sealing. 

See, generally, DEEDS & OTHER INSTRUMENTS ; 
LANDLORD & TENANT. 

1059. Necessity for—Agreement for lease.]—The 
signing of any contract for leasing by the master 
& fellows of the college, unless under the college 
seal, not binding on the college.—TayYLor v. 
Dunwich Hosprrau (1720), 1 P. Wms. 655; 2 
Eq. Cas. Abr. 198, pl. 2; 24 BE. R. 556. 
Annotations :—Consd._ Wilmot »v. Coventry Corp. cert ; 

1 Y. &C, Kx. 518. Refd. Ludlow Corpn. v. Chariton 1840), 


6M. & W. 815. Mentd. Watson v. Hemsworth Hospi 
(1807), 14 Ves. 324; Mill v. Hawker (1874), I. R. 9 Exch, 


1060. ———.]—-WINNE  v. Bampton (1747), 3 
Atk. 473; 26 BK. R. 1072. 








Annotation :-—-Consd. Wilmot v. Coventry Corpn. (1835), 
i Y, & CG. Ex. 518. 
1061. -|—The lessors of pltf. being a corpn. 


could only make a lease by deed under the corpn. 

seal (LORD KENYON).—-FURLEY d. CANTERBURY 

Corpn. v. Woon (1794), 1 Lisp. 197, N. P. 

Annotations :—Mentd. Doe d. Hall v. Benson (1821), 4 
B. & Ald. 588; Den d. Peters v. Hopkinson (1823), 3 
Dow. & Ry. K. B. 507. F 


1062. Lease of tolls.|—Where a corpn. by 
a verbal agreement with a pauper leased to him 
the tolls of a market for above £10 a year :— 
Held: he could not gain a settlement thereby, as 
no interest could pass from a corpn. but under 
their seal: therefore he had no more than a mere 
licence to collect the toll.—R. v. CHIPPING NORTON 
(1804), 5 Kast, 239; 1 Smith, K. B. 502; 102 
EK. R. 1061. 
Annotation :—Conad. Stafford Corpn. v. Till (1827), 4 Bing. 75. 

1063. ——.|— Where five persons, as 
members of a m i committee of a corpn. 
who were proprietors of a peer & the tolls thereof, 
demised the toll-house & tolls to a pauper, for 
one year, reserving a rent to the corpn. & a power 
of re-entry, but the demise was not under the 
corpn. seal, but only under the seals of the five 
individual members :—Held: the pauper did not 
gain a settlement by occupying the toll-house & 
tolls above 40 days, & his having paid rent for the 
same made no difference, the annual value of the 
toll-house without the tolls not exceeding &6.- 
R. v. NORTH DUFFIELD (INHABITANTS) (1814), 3 
M. & S. 247; 105 HK. R. 602. 


‘Annotation -—Gonsd. Stafford Corpn. v. Till (1827), 12 
Moore, C. P. 260. 


1064. ———- ———.]—- KIDDERMINSTER OORPN. v. 
HARDWICK, No. 1163, post. 
Agreement for renewal.|—See Nos. 1076, 
1148, post. 
.|—See, generally, Part I., Sect. 5, sub-sect. 


2, ante. 
; As regards contracts.]—Sce Part X., Sect. 2, 








15 Ir. Jur. 411.— e 


Held: if the signing by one of the parish officers post. 
PART IX. SECT. 6, SUB-SECT, 5.— der th seal, for into an ent for a lease, provided 
B. (d). Dertaka toes fn poaeanion: & at the | it was without delay carried into effect 
1059 i. Necesstty for—-Agreement for lenses mia fe Pe BD forget Br ! Lt Peg wath the a avite eTREVENG'@ 
lease.}—A statute empowered a corpn. be null & void Held - the statute | OSPTT ALS, onan v. Dyas (1868), 15 


to make leases of the corporate pro- 


tering | I. Oh. R 
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Sect. 6.—-Ownership of property: Sub-sect. 5, B. (d), 
(e), (f),(g) & (h), C. & D.; sub-sect. 6, A., B., 
C.,; D., E. & F.) 


1065. Affixing of seal—By majority of chapter— 
rit rea at time.]|—Hascarp v. SoMANY, No. 797, 
ante. 

-]—See, generally, Part I., Sect. 5, sub-sect. 
3, ante. 

Absence of seal—Tenant in occupation.|—See 

Nos. 1067-1069, 1071, 1169, post. 


(e) Rent. 

1066. Reservation of—To ‘‘ treasurer or trus- 
tees ?*—Power to reserve rent to ‘‘ treasurer of 
trustees.’’|—-PEARSE v. MoRRICE, No. 959, ante. 

As regards property held by corporation as 
trustees of charity.|—See CHaritirs, Vol. VIII., 


p. 362. 


(f) Tenant in Occupation under Informal 
Instrument. 

1067. Whether implied tenancy from year to year 
created—Absence of cal gs indenture between 
B. & C., bailiffs, & D., E., & F., aldermen, with 
the assent of the burgesses of the borough of M. 
of the one part, & S. of the other part, the bailiffs, 
aldermen, & burgesses demised lands to S. for 
years, to be holden of the bailiffs, aldermen, & 
burgesses, & the deed was exccuted by B. C. D. KE. 
& F., but not sealed with the corpn. seal. S. paid 
rent to the bailiffs as chief officers of the borough : 
—Held: their servant might make cognisance 
for taking a distress under a demise by the corpn. 
notwithstanding a notice had been given by the 
aldermen, one of whom was a party to the in- 
denture, to pay the rent to them, for the payment 
of rent to the bailiffs admitted a tenancy from 
year to year under the corpn.—WoopD v. TATE 
(1806), 2 Bos. & P. N. R. 247; 127 E. R. 621. 
Annotations :-—Consd. R. v. North Duffield (1814), 3 M. & S. 

247: Stafford Corpn. v. Till (1827). 4 Bing. 75. Folld. 

Eccl. Comrs. v. Merral (1869), L. R. 4 Exch. 162. ° 


Kidderminster Corpn. v. Hardwick (1873), L. R. 
ae Mentd. Malosrnson v. O'Dea (1863), 10 H. L. Cas. 


1068. Right to sue for use & occupa- 








tion.|—If it be necessary to proceed upon a demise ! 


in the case of a corpn. it must be by deed, but 
where there has been use & occupation the contract 
may be contained in letters.—SouTHWARK BiIpGE 
Yo. v. SILLS, RAMSAY & Sirs (1826), 2 C. & P. 


371, N. P. 
Annotation :—Refd. Beverley v. Lincoln Gas Light & Coke 


Co. (1837), 6 Ad. & El. 829 

-|—-A corpn. aggregate 

: ; & occupation ; 
the tenant has held premises under them & paid 
rent, even though the permission to use & occupy 
the land was not given under deed.—STAFFORD 
CoRPN. v. TILL (1827), 4 Bing. 75; 12 Moore, 

C. P. 260; 5L.J.0.8.C. P. 77; 130 BK. R. 697. 
Annotations :—Apld. Beverley v. Lincoln Gas ae & Coke 
Co. (1837), 6 aa & El. 829. Consd. London & Birmingham 
Ry. v. Winter (1840), 1 Cr. & Ph. 57; Clarke v. Cuckfield 
Union Grdns. (1852), Bail Ct. Cas. 81. Refd. Eest 


PART IX. sks t SUB-SECT. 5.-— 





seal — Part 
1068 i. Whether implied tenancy from ocorpn. makes an 
ear to year created—Absence of seal— ease not under 
Right to sue for use & occupation.j— enters into 


Deft. corpn., which had occupied 
premises under an oral agreement & 
paid rent for a year, continued in 
ossession after the year & paid rent 
or the time actually in possession :— 
Held: the corpn. were not liable as 
tenants from year to year but only for 


t. Agreement for lease— Absence 
performance.]— Where a , 


possession & pays rent, 
there is sufficient part performance to 
make the agreement binding.- 
SON v. DUNEDIN DRILL-SHED™ ComRs. 
(1885), 3 N. Z. L. R. 402.—N.Z. 


a. Absence uf seal——Liability of lessee re 
or rerd.}—An instrument was executed (1855), 5 H. L. Cas. 460; 10 HE. R. 979. 


CORPORATIONS. 


London Waterworks Co. v. Bailey (1827), 4 Bing. 283: 
Fishmongers’ Co. v. Robertson (1843), 6 Man. & G. 131; 
Finlay v. Bristol & Exeter Ry. (1852), 7 Exch. 409; 
Lowe v. L. & N. W. Ry. (1852), 18 Q. B. 632; Eecl. 
Comrs. v. Merral (1869), L. R. 4 Exch. 162: 

minster Corpn. v. Hardwick ree L R. 9 EF 3 
Mentd. Doe d. Pe n v. Taniere (1848), 12 Q. B. 
998 ; Malcomson v. O’Dea (1863), 10 H. L. Cas. 593. 


1070. -}—Dor d. PENNINGTON 2. 
TANIERE, No. 1169, post. 

1071. —— Right to sue for breach of 
covenant to repair.|—-Resps., who are a corpn., by 
a lease not under their corporate seal, let applt. 
into possession of premises, & he occupied & paid 
the reserved rent during the term, & held over 
after its expiration for two years at the same rent, 
when the tenancy was determined by notice to 
quit given by resps. By one of the terms of the 
lease the tenant was to put, & keep, & deliver up 
the premises in tenantable repair. In an action 
by resps. for dilapidations in breach of the applt.’s 
covenant to repair :—Held: although the leace 
was void ab origine for want of the corporate seal, 
yet applt. having occupied & paid rent under it, 
& having held over at the same rent, an implied 
tenancy from year to year was created, to which 
the covenant to repair was a term in the agreement 
that was applicable, & resps. were cntitled to 
maintain the action.—ECcCCLESIASTICAL COMRS. v. 
MERRAL (1869), L. R. 4 Exch. 162; 38 .. J. Ex. 
93; sub nom. MERRALL Vv. ECCLESIASTICAL COMRS. 
FOR ENGLAND, 20 J.. T. 573: 17 W. R. 676. 
Annotations :—Refd. Kidderminster Corpn. v. Hardwick 

(1873), L. R. 9 Exch. 133; Melbourne Banking Corpn. »v. 

Brougham (1878), 4 App. Cas. 156. 

1072. Lease not in accordance with 
statutory leasing powers.|—Dor d. PENNINGTON 
v. TANIERE, No. 1169, post. 

1073. Lease of tolls—Absence of seal—Right to 
sue for use & occupation.|—A corpn. aggregate 
may maintain assumpsit for the use & occupation 
of tolls, although they did not grant the tolls to 
the occupier by any instrument under their 
common seal.—CARMARTHEN CORPN. v. LEWIS 
(1834), 6 C. & P. 608, N. P. 

Annotations :—Refd. Fishmongers’ Co. v. Robertson (1843), 

5 Man. & G. 131; Finlay v. Bristol & Exeter Ky. (1852), 

7 Exch. 409. 

1074. Agreement for lease-—-Absence of seal— 
Specific performance decreed.]—Crook v. SEAFORD 
Corpn., No. 1207, post. 














(g) Renewal. 


See, generally, LANDLORD & TENANT. 

1075. Whether corporation bound to renew—On 
two lives falling in—Covenant to renew on one life 
falling in.|—Under a covenant in a corporation 
lease to renew, upon the falling in of one life for 
ever there is no equity to extend it to the case 
where two are suffered to fall in, although a com- 
pensation is offered.—BAYLEY v. LEOMINSTER 
CORPN. (1792), 3 Bro. C. O. 529; 1 Ves. 476; 29 


Annotations :—Mentd. Eaton v. Lyon (1798), 3 Ves. 690; 
Maxwell v. Ward (1824), M‘Cle. 458. 


of ' the term demised, the premises were 
destroyed by fire, & the lessees omitted 
to give notice of abandonment :- 
Held: lessees liable for rent during the 
residue of the term.—TFINLAYSON 1%. 
ELLIOTT (1874), 21 Gr. 325.— CAN. 


PART IX. SECT. 6, SUB-SECT. 5.— 
B. (#) 


reement for a 
& the lessee 


.—SIMp- 


b. Whether corporation bound to 
new, }—DROGHEDA CORPN. v. HOLMES 


use & occupation.—GARLAND MANU- y the mt of an incorporated 

FACTURING » © NORTHUMBERLAND bank without the corporate seal 

PaprrR & ELrorric Co. (1899), 31 under which the lessees entered & c. ——.] — M‘'SWEENRY v. DRAPRSA, 
O. R. 40.—CAN. . occupied, but before the expiration of [1905] 1 I. 186, 199.—IR. 


Part [X.—PoweERs AND LIABILITIES GENERALLY. 


By charitable corporation.] — See CHARITIES, 
Vol. VIII., pp. 361, 362. 

1076. Agreement for renewal—Absence of seal 
—Specific performance refused— Unless expendi- 
ture incurred in anticipation of renewal.|—An 
agreement was entered in the books of Dulwich 
College for renewal of a Jease at an increased rent 
with usual covenants by the college & a lease was 
prepared by the Master containing new covenants. 
The Master refused to set the corporate seal to 
any other lease but this, & pltf.’s solicitor pre- 
pared a second indenture which he sent to the 
college but which was not scaled. Pltf. had 
incurred expenditure in repairs of the premises in 
full confidence of a renewal of the lease, as had 
been customary, & rent at the increased rate 
had been paid & received by the college :—Held: 
specific performance of the agreement would be 
decreed.—_ MAXWELL v. DULWICH COLLEGE (1783), 
41, J. Ch. 138. 


Annotation :—Consd. Carter v. Ely (1835), 7 Sim. 21]. 


1077. -|— OxForpd CORPN. vw. 
Crow, No. 1143, post. 

Necessity for contracts to be under seal, sec 
Part X., Sect. 2, post. 











(hk) Avoidance. 


1078. Under 13 Eliz. c. 10—Lease for less than 
twenty-one years—No rent reserved.|——In ejectione 
firme. pltf. declared upon a lease made by the 
wardens & fellows of All Souls College. It was 
found by special verdict, that O. warden of the 
college, & the fellows, etc., leased to pltf., to have 
& to hold from the feast. of the Annunciation next 
following to the end of twenty years, & made a 
letter of attorney to one to enter into the manor, 
& to seal & deliver the deed of the lease in their 
names to plitf., who by force thereof entered into 
part of the demised premises, & there did seal & 
deliver the same, etc. But it was not found that 
any rent was reserved thereupon, & if this lease 
were good, then the jury found for pltf., but if 
not, then for deft. 

If such a lease should be void, then great 
mischief would fall to the college, for whose benefit 
183 Eliz. c. 10 was made, for if such lease be made 
rendering a small rent, then if before the defect 
be found the rent was in arrear, the college could 
not have remedy for the rent (ANDERSON, J.). 
Such a lessee might have an action of trespass 
against a stranger who entereth upon the land, 
which proves that the lease is not void, but 
voidable (PrERIAM, J.).—CARTER & CLAYCOLES 
CasE (1590), 1 Leon. 306; 74 E. R. 278. 

Compare No. 1049, ante. 


1079. Lease by one joint holder of office to other 
joint holder.|—-If an aggregate corpn. consists of 
two bailiffs & burgesses, etc., the two bailifis make 
but one office, & if a lease is made by one of them 
in his political capacity to the other it is void.— 
SALTER v. GROSVENOR (1724), 8 Mod. Rep. 308; 
88 BH. R. 216. 

1080. Dissolution of corporation.] — A.-G. v. 
GowER (LoRD) (1740), 9 Mod. Rep. 224; Barn. 
Ch. 145; 88 E. R. 412, L. OC. 

Annotations :—Refd. A.-G. v. Wilson (1812), 18 Ves. 518. 
Mentd. A.-G. v. Magwood (1811), 18 Ves. 315; Brine v. 
Featherstone (1813), 4 Taunt. 869. 

Dissolution of corporations generally, sec Part 
XVI., poat. , 

1081. Incorporating charter declared voild.]— 
PIPPARD v. DROGHEDA CORPN., No. 324, ante. 

Lease by corporation as trustee of charity.)—See 
CHARITIES, Vol. VITI., pp. 360-363. 
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C. Charges. 


Power of statutory corporation to borrow on 
morenee of undertaking.|—See Nos. 957, 958, 
ante. 


See No. 1087, post. 


1082. Right to charge future property—Under 
power to charge whole or any part of property./— 
Under a power to charge the whole or any part 
of its property a corpn. can effectually charge its 
future property.—ANDERSON v. BUTLER’S WHARF 
Co., rp. (1879), 48 L. J. Ch. 824. 

Annotation :—Mentd. Shillito v. Biggart, [1903] 1 K. B. 


D. Fasements. 

See, generally, EASEMENTS & PROFITS A PRENDRE. 

1083. Right of support—Acquisition against 
ecclesiastical corporation—Prescription Act, 1832 
(c. 71), s. 2.;—-In the case of two ancient adjoining 
buildings the owner of the one can claim an ease- 
ment of support from the other, & the acquisition 
under sect. 2 of the above Act, of such an ease- 
ment is not affected by the circumstance of the 
servient tenement being property belonging to an 
ecclesiastical corpn.—LEMAITRE v. Davis (1881), 
19 Ch. D. 281; 511. J. Ch. 173; 46 L. T. 407; 
46 J. P. 324; 30 W. R. 360. 


Annotations :—Consd. Simpson ». Godmanchester Corpn. 
(1895), 64 L. J. Ch. 837. Refd. Tone v. Preston (1883), 
aa . D. 739: Selby ». Whitbread, [1917] 1 K. B. 


1084. Right to divert river over flelds—Acquisi- 
tion against corporation with public duties to 
perform—Duty to maintain & repair banks of 
river.|— CreEYKE v. HATFIELD CHASE LEVEL 
tes (1896), 12 T. I. R. 383; 40 Sol. Jo. 
Jol. 

Grant of easement over land compulsorily 
acquired.|—See Compulsory PURCHASE oF LAND 
& COMPENSATION, Vol. XI., pp. 118, 119, 121, 
181, Nos. 117-123, 139, 197. 


Grant of easement to corporation.]—-See No. 
1041, ante. 


Sun-secT. 6.—LIABILITIES AFFECTING 
PROPERTY. 


A. Estate Duty. 
See ESTATE AND OTHER DEATH DUTIES. 


B. Legacy Duty. 
See ESTATE AND OTHER DEATH DUTIE€S. 


C. Succession Duty. 
See Estatz AND OTHER DEATH DUTIES. 


D. Corporation Duly. 
See REVENUE. 


E. Income Taz. 
Sce COMPANIES; INCOME TAX. 


F. Rates. 
See LITERARY AND SCIENTIFIC INSTITUTIONS . 
RATES AND RATING, 
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Sect. he eee of property : 
J. t.7. Part 
f 2 & 3.) 
G. Inhabited House Duly. 
See INHABITED HovusE Dory. 


H. Land Taz. 
See LAND Tax. 


I. Stamp Duty. 
See REVENUE. 


Sub-sect. 6, G., H., 
Sect. 1: Sub-secis. 


CORPORATIONS. 


J. Miscellaneous Duties and Liabilities. 


See HIGHWAYS, STREETS AND BRIDGES; PUBLIO 
HEALTH AND LOCAL ADMINISTRATION ; REVENUE. 


Sect. 7.—LIABILITY AS PRINCIPAL UNDER 
WORKMEN’S COMPENSATION ACTS. 


See Master & SERVANT. 


Part X.—Contracts. 


Sect. 1.—POWER OF CORPORATION TO 
CONTRACT, 


Sus-secT. 1.—IN GENERAL. 

Whether contract ultra vires.|——See N los. 922-926, 
928, 299, 982, 937, 938, ante. 

1085. General rule.]—Generally speaking corpns. 
are as much bound p their contracts as individuals, 
where the seal is xed in a manner binding on 
them; and when & corpn. is created by Act of 
Parliament for particular purposes, with special 
powers, their contract will bind them unless it~ 
appears by the express provisions of the stat. 
creating the corpn., or by necessary & reasonable 
inference from its ‘enactments, that the contract 
was ultra vires, or that the legislature meant that 
such a contract should not be made.—BATEMAN »v. 
ASHTON-UNDER-LYNE CorPN., No. 926, ante. 

1086. Churchwardens & overseers — Whether 
power to bind successors—Personal liability.]— 
OChurchwardens and overseers, having no common 
seal, cannot bind themselves as a corporate body.— 
FURNIVALT. v. CooMBES, No. 20, ante. 

Continuity & succession generally, see Part L., 
Sect. 8, ante. 

1087. Contract without specific statutory 
authority—Implied covenant to repay in mortgage.] 
—A railway co. which by their Acts of Parliament 
were empowered to borrow money on mtge., 
borrowed money of H. By the mortgage deed, 
which was in the appointed form, the co., in 
consideration of the sum lent, assigned to H. the 
undertaking, & all the estate, ete., of the co. therein, 
to hold to H. until the sum, with interest, was 
satisfied ; & added the words, ‘‘ the principal sum 
to be paid on Jan. 1, 1851." The co. did not pay it 
when due. By the local Act applicable to the 
case, 7 & 8 Vict. c. lxxxv., it was provided in 
s. 49, that the co. might fix the period for the 
repayment of the principal sum interest; & 
in such case they were to cause the period to be 
inserted in the Tonnage deed, on the expiration 
of which period the principal & interest should 
be paid to the party entitled to the mtge. Sect. 52 
stated, that if the principal & interest were not 


PART X. SECT. 1, 
1085 i. General ru 


SUB-SECT. 1 ° 
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paid within six months after the same had become 
payable, & after demand thereof in writing, the 
mtgee. might sue for the same, or if his debt 
amount to £5,000 he might alone, & if not of that 
amount, he sole in conjunction with other 
creditors whose debts with his amount to £10,000, 
require the appointment of a receiver :—Held : 
(1) the mortgage deed on its face imported a 
covenant by the co. to pay the money; (2) where 
@ corpn. was created for certain purposes, with 
power to sue & be sued, & to borrow money for 
the completion of those purposes, & to secure the 
repayment of such money by an instrument, 
which on its face imports a covenant for repay- 
ment, if money be so borrowed & so secured, & 
not duly repaid, an action might be maintained 
a the co. on a breach of the covenant, 
ithough there were no specific statutory pro 
visions enabling the co. to bind themselves by 
such covenant, & giving a right of action against 
them ; consequently, H. might maintain an 
action against the co. on the mortgage deed, 
although he had not made any demand in writing. 
(3) Sect. 52 of the local Act, in accordance wit. 
Companies Clauses Consolidation Act, 1845 (c. 18), 
8. 52, did not give a right of action for the principal 
money, but only recognised it as already exis 
& provided that when there had been a defau t 
in payment for six months & a demand in writing, 
the lender might either sue or ‘have a receiver 
appointed.—EASTERN UNION Ry. Co. v. Hart 
(1852), 8 Exch. 116 ; ae L. J. Bx. 20; 19 L. T. 0.8. 
814; 17 Jur. oo Ex. 


Annotations -—As to (1 cone, Coleman v. Lianelly Ry. & 
Dock Co. (gor: ) 17 eee - to 2) Refd. Bolcbow v. 


Herne Bay Pier Co eee , & B. Generall 
Attree v. Hawe (187 4S. 837 ; Re Parker, Wignall 


v. Park, [1891] 1 Ch. 582 


1088. Bond on stay of proceedings—Removal of 
action from county court.|—A corpn. on removing 
a cause by certiorari from a county ct. may execute 
a bond with sureties for the costs, & the registrar 
is bound to receive it.—Re Youna v. BROMPTON, 
ETC., WATERWORKS Co. (1861), 1 B. & S. 675; 
31 L. J. Q.B.14; 26J.P.118; 8 Jur. N. 8. 176 ; 
CHATEAUGUAY & NORTHERN Ry. 
Go. (1904), 835 8S. C. R. 48.—CAN. 
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Part X.—CoNTRACTS. 


121 BE. R. 865; sub nom. R. v. Kent County 
Court ReEa@istrarR, Re Youne v. BROMPTON, 
CHATHAM, ETC., WATERWORKS Co., 5 L. T. 310; 
sub nom. R. v. ROCHESTER CouNTy CourT REGIs- 
TRAR, 10 W. R. 57. 

1089. Indenture of apprenticeship—Power of 
corporation to execute.|—A contract of apprentice- 
ship is not invalid by reason of the fact that the 
master to whom the apprentice is bound is a 
corpn.— BURNLEY EQUITABLE CO-OPERATIVE & 
INDUSTRIAL SootETy v. Casson, [1891] 1 Q. B. 
75; 60 L. J. M. C. 59; 63 L. T. 652; 65 J. P. 
166; 39 W. R. 124; 77. L. R. 41. 

Power to borrow.|—See Part IX., Sect. 6, 
sub-sect. 2, B. (c)3; see, also, COMPANIES; J.OCAL 
GOVERNMENT; PupLic HEALTH & LocaL AD- 
MINISTRATION. 

Power to mortgage.|—See Nos. 957, 958, ante. 


SuB-SECT. 2.—POWBHRS AND LIABILITIES OF 
INDIVIDUAL CORPORATORS. 

1090. Contract with corporation—Not contract 
with individual corporators.]—It would be contrary 
to principle to hold that a contract with a cor- 
poration 1s equivalent to a contract with individual 
members of a corporation (LINDLEY, L.J.).—Re 
WeymoutTH & CHANNEL ISLANDS STEAM PACKET 
Co., [1891] 1 Ch. 66; 60 I. J. Ch. 98; 63 L. T, 
an 39 W. R. 49; 7 T. L. R. 67; 2 Meg. 366: 
Annotations :—Refd. Welton v. Saffory, [1897] A. C. 299; 


Hong-Ko & China Gas Co. v. Glen, [1914] 1 Ch. 627. 
Mentd. Re Wakefield Rolling Stock Co., [1892] 3 Ch. 165. 


1091. Contract by majority—Churchwardens & 
overseers—-Under Poor Relief Act, 1722 (c. 7)— 
Binding on remainder.]|—-Under the above Act, 
which enabled the churchwardens & overseers, 
with the consent of major part of the parishioners, 
to contract for the providing for the poor, it is 
not necessary that all the churchwardens & over- 
seers should concur; the contract of a majority 
of them will bind the rest.—R. v. BEESTON (1789), 
3 Term Rep. 592; 100 E. R. 750. 

a :-—Consd. Blacket v. Blizard (1829), 9 B. & 


Cc. 
851. Refd. Marsh v. Davies, Tebbutt & Evans (1848), 12 
J.P.297. Mentd. R. v. Westbury (1844), Dav. & Mer. 605. 


——— Personal liability.) —See No. 20, ante. 

1092. Contract by single trustee under turnpike 
Act—On behalf of remainder—Valid.|—Any five 
or more trustees under a turnpike Act, being 
authorised to make turnpikcs, with such suitable 
out-buildings & conveniences as they thought 
necessary on the intended line of road, the owner 
of the soil next adjoining a toll-house, erected in 
pursuance of the Act, contracted with one of the 
trustees on behalf of the rest. to sink a well for the 
convenience of the toll-house, the expense to be 
borne by euch party equally :—Held: (1) the 
sinking of the well was within the scope & authority 
of the trustees; (2) the contract entered into by 
one of them on behalf of the rest was valid ; (3) the 
action to recover & moiety of the expense of the 
well was well brought in the name of the clerk 
of the trustees; (4) the consent of the trustees 
through the medium of one, that the well should 
be sunk, was a good consideration to support the 
action.—NEWMAN v. FLETCHER (1822), 1 Dow. & 
Ry. K. B. 202. 


379 


1093. Acquiescence by some members of cor- 
poration—Vartations in bullding contract—Rights 
of corporation not affected.|——-Where a contract 
made with pltf., a builder, for erecting a workhouse, 
contained a clause authorising the guardians to 
make variations in the plan of the work during 
their progress without vacating the contract, the 
extra cost. occasioned by such variations to be 
paid to pltf. by valuations, but no allowance for 
additional work, unless ordered in writing ; pltf. 
made alterations & additions under the direction 
of the architects & with the approval of the acting 
guardians, but without a written order :—H eld : 
such a suit could not be maintained. The acquies- 
cence of some members of a corporate body cannot 
affect the rights of the body.—KIRK v. BROMLEY 
UNION GUARDIANS (1848), 2 Ph. 640; 3 New Mag. 
Cas. 20; 17 I. J. Ch. 127; 11 L. T. O. S. 429; 
12 Jur. 85; 41 BH. R. 1090, L. C. 

Annotations :—Oonsd._ Jackson v. North Wales Ry. (1848), 

1H. & Tw. 75. Refd. Nixon v. Taff Vale Ry. (1848), 

7 Hare, 136; Mid. G. W. Ry. of Ireland v. Johnson (1858), 

6 H. L. Cas. 798; Russell v. Da Bandeira (1862), 13 

Cc. B. N. S. 149; . . B. (1878), 3 
"CG. PP. D. 208. to . A.-G. (1852 

L. T. O. 8. 278; Padwick v. Hurst (1854), 23 L. J. Ch. 

657; Ogden wv. Fossick (1862), 4 De G. F. & J. 426; 

Re Brightom Club & Norfolk Hotel Co (1865), 35 Beav. 

204; Crampton v. Varna Ry. (1872), 7 Ch. App. 562. 


See, generally, BUTLDING CONTRACTS, ENGINEERS 
& Arcuitsecrs, Vol. VII., pp. 382-385. 

1094. Promise by chairman-——To see contractor 
paid—For work done for board—Liability of chair- 
man.|]—'The words ‘‘ Go on & do the work & I will 
see you paid,’ may, according to surrounding 
circumstances, import either a primary or a4 
collateral undertaking. Accordingly, when a con- 
tractor sought to make the chairman of a local 
board primarily liable upon an order, in those 
words, to construct certain drainage works which 
were in contemplation by the local board, it being 
evident that the reluctance of the promisee to do 
the work proceeded not from any doubt as to the 
solvency of the board, but from the difficulty of 
obtaining a formal contract with a public body :— 
Held: pltf. ought not to be non-suited. For 
although the materials with which the works were 
constructed had been ordered by the hoard of 
pitf. for that purpose, & supplied by him before 
the alleged contract with deft., & although pltf. 
constructed the works under the general super- 
intendence of the surveyor to the board, & applied 
to the board for payment on their completion, yet 
there was evidence in support of a contract of 

rimary liability, & the circumstances relied on 

y deft. were, at the most, evidence for the jury 
in support of an opposite contention.—LAKEMAN 
v. MOUNTSTEPHEN (1874), L. R. 7 H. L. 17; 438 
L. J. Q. B. 188; 30 L. T. 437; 22 W. R. 617, H. 1. 
Annotations :-—Mentd. Wildes v. Dudlow ier) L. R. 19 Eq. 

198; Guild v. Conrad (1894), 63 L. J..Q. B, 721. 

——.]— See, also, Nos. 1208, 1204, post. 

Liability on bills of exchange.|——-See Sect. 6, post. 





SuR-sEcT. 3.—ENTRIES IN CORPORATION Books. 

1095. Not evidence of contract.|—Time is, to a 
great extent, of the essence of a contract entered 
into with an ecclesiastical corpn. Therefore, 
where A. agreed to take a concurrent lease of a 


PART X. SECT. 1, SUB-SECT. 2. 
0. Contract by ority——Absent or 
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—It was enacted 2% 
qathouties the powers & 
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GRIFFITH (1868), 16 W. R. 540.—IR. 

PART X. SECT. 1, SUB-SECT. 3. 

p. Not evidence of contract—Resolution 
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(1907 7 17 Man. L. R. 496; 41 8.C. R. 
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Sect. 1.— Power of corporation to contruct: Sub-sects, 
8,4 &5. Sect. 2: Sub-seots. 1 & 2.] 


dean & chapter & to pay the fine in Jan., but was 
not ready with the money in Mar. following, a bill 
filed by him for a specific performance was dis- 
missed with costs. An entry in the books of a 
corpn. of the terms of an agreement entered into 
by them does not bind them, although it is signed 
by a majority of the members.—CARTER v. ELY 
(DEAN & OHAPTER) (1834), 7 Sim. 211; 4 Ju. J. Ch. 
132; 58 E. R. 817. 

1096. -]—The entry in the books of a corpn., 
of an application to purchase lands, of the price of 
or charge for such lands, & of the receipt of a sum 
of money from the applct. :—Held: not evidence 
of a contract binding on the corpn.—LiIvESEY v. 
LivEsEyY (1839), 9 L. J. Ch. 73. 

Resolution of corporation—Not under seal.|— 
See No. 980, ante. 





SURB-SECT. 4.—FORMALITIES OF CONTRACT. 


1097. Requisite to valid contract.|—RIDLEY v. 

PLYMOUTH GRINDING & BAKING Co., No. 29, ante. 
098. .\—A railway co. was incorporated 

by an Act of Parliament, one section of which 
enacted that the directors should have power to 
use the common seal on behalf of the co., & that 
all contracts relating to the affairs of the co., 
signed by three directors, in pursuance of a resolu- 
tion of act. of directors, should be binding on the 
co. The following section enacted that the 
directors should have full power to employ all 
such managers, officers, agents, clerks, workmen, 
& servants as they should think proper. By a 
resolution of the board of directors, signed by 
their chairman, pltf. was appointed agent to 
negotiate with another railway for the lease of the 
line :—Held: the contract was not binding on 
the co., it not having been sealed, or executed with 
the required formalities.—CoPE v. THAMES HAVEN 
Dock & Ry. Co. (1849), 3 Exch. 841; 6 Ry. & 
Oan. Cas. 83; 18 L. J. Ex. 345; 154 EB. R. 1085. 
Annotations : nsd. Diggle v. London & Blackwall Ry. 

(1850), 5 Exch. 442. Mentd. R. o. M.S. & L. Ry. (1854), 

1 Jur. N. 8. 419. 

1099. .|\—Re GENERAL PROVIDENT ASSUR- 
ANCE Co., Jurp., No. 1181, post. 

See Nos. 1204, 1205, 1211, poet. 








SuBs-sEect. 5.—MUTUALITY. 


1100. Whether mutuality before condition per- 
formed.|—FIsHMONGERS’ Co. v. ROBERTSON, No. 
1138, post. 

1101. Whether action maintainable—Where no 
mutuality—Ratification of contract after breach.]|— 


a. Where power to contract by 
resolution entered on minutes. -—-Where 
& corpn. has power to contract by 
resolution, a resolution which is entered 
on the minutes & sealed with the seal 
of the corpn., renders the sealing of a 
letter informing the other party of the 
resolution, a matter of form only & not 


them at V. b 


corporation—Not void for want of 
mutuality.}—A contract by a trading 
corpn. to ship all goods consigned to 
y pitfs.’ steamers, is not 
void for want of mutuality by reason 
of not being under the corporate seal.— 
CANADIAN PACIFIC NAVIGATION Co, 4. 
VICTORIA PACKING 


CORPORATIONS. 


KIDDERMINSTER CoRPN. v. HARDWICK, No. 1163, 


post. 

1102. ——— Mutuality before seal affixed.|/— 
DARTFORD UNION GUARDIANS v. TrRickETT & 
Sons, No. 1106, post. 

1103. Rectification of mistake—Contract under 
seal.|—In 1914 a correspondence took place 
between pltf., who was a surveyor, & the clerk of 
the guardians of deft. union, with a view to pltf. 
acting as valuer for the guardians at an arbitration 
between them & the B. Union, arising out of the 
dissolution of the A. Union, the transfer of its 
property & liabilities to the B. Union, & the in- 
clusion in deft. union of S., a parish hitherto in 
the A. Union. In the opinion of the ct. the pltf. 
throughout the correspondence believed & in- 
tended that he was to remunerated on Ryde’s 
scale on the basis of the value of the whole of the 
procera’ of the A. Union, while the guardians 

elieved & intended that the scale was to be 
applied only to the interest of their union in those 
properties. The contract for employment of pltf. 
as valuer was originally drawn in the sense under- 
stood & intended by him; but the draft was 
altered to the sense understood & intended by 
the guardians, & in that form it was executed by 
the pltf. & sealed with the seal of the guardians : 
—RHeld: (1) Pitf.’s mistake had been induced 
innocently by the guardians, & he was entitled to 
rescission of the agreement ; (2) pltf. was entitled 
to remuneration on a quantum meruit. Qu.- 
whether an agreement under the seal of a local 
authority, & requiring their seal for its validity, 
can be rectified. —FARADAY v. TAMWORTH UNION 
(1916), 86 JT. J. Ch. 4386; 81 J. P. 813 15 
L. G. R. 258. 





Sun-sEcT. ].—IN GENERAL. 

1104, General rule.|—Dor d. PENNINGTON v. 
TANIERE, No. 1169, post. 

1105. -]—By an Act of Parliament incor- 
porating a ry. co., the directors were authorised 
to use the common seal, & al] contracts in writing 
relating to the affairs of the co., which should be 
signed by any threc of the directors, were to be 
binding on the co. The co., after having been 
established for some time, resolved to change the 
system of locomotion, &, by their secretary, 
entered into an agreement, not under seal, with a 
contractor, that he should execute the works. 
Tie accordingly commenced the works, but before 
they were completed he was dismissed by the co. : 
—Held: he could not recover the value of the 
work done. 

A corpn. cannot contract except by their com- 
mon seal, &, though there are excepted cases, this 


it & has entered into poe a. 
JENNETT v. SINCLAIR (1875), 1 R. & C. 
392.—CAN. 











a. _--NELSON CENTRAL 
BOARD OF EDUCATION v. ROBERTS, 1 
J.R.N. S. 117.—N.Z. 

b -——- Mortgage under 
Land Titles Act, 1894. 





Co. (1889), 3 
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LAND CORPN. v. INGHAM (1914), 28 
W. L. R.826; 18 D: L. R. 660, eee 29 


ound 


not be b 
to roperty, 


principle that a corpn. aggregate can- 
by agreements relat: 

P except under seal, 
though there are cases where a corpn. 
may be bound by a resolution of the 


Terr. L. R. 471.—CAN. 


o. ——— All contracts of municipal 
ation—Municipal Act, 1892, 3. 82.) 
—The above sect. providing that each 


municipal corpn. shall have a cor- 


W. L. R. 522; 6 W. W. R. 1275; 24 Man. governing body, even in case of a sale orate seal which shall be affixed to 
L. R.497; 10 W. W. R. 1252.—CAN. or purchase of land, as where the corpn. Dn contracts by virtue of an order of 
s. Unsealed contract— By trading has agreed by resolution to purchase its council, is imperative, & applies 


Part X.—CoONTRACTS. 


is not one of them, for the work done was neither 
a matter of necessity, nor of that sort of con- 
venience which required immediate action. Here 
the work was considerable, & the time for its 
performance was also considerable. The parties 
never intended to deal as on an implied contract 
such as a corpn.*may, under certain circumstances, 
enter into without their seal. A corpn. is not 
bound on all occasions to contract by seal: for 
purposes of convenience, amounting to necessity, 
or in cases where instant assistance is required, so 
that there may not be time to comply with the 
form of putting a seal, it may be dispensed with 
(POLLOCK, C.B.). 

Corpns. must contract under their corporate 
seal, that being the only way by which the govern- 
ing body of a corpn. can properly express the mind 
of the corpn. There are exceptions, all of which 
may be classed under one or two heads: (1) when 
the acts done are such as the corpn. by its very 
constitution is appointed to do, as in the case of 
trading corpns., whose duty, by their very appoint- 
ment, being to draw bills of exchange, they may 
do so without affixing their common scal. (2) 
When the acts are required for convenience, 
management & comfort. Where the acts arc 
either trivial in their nature & of frequent occur- 
rence, so that the doing of them in the usual way 
would be inconvenient or absurd; or such that 
an overruling necessity requires them to be done 
at once; in such cases the corpn. may proceed 
by parol, instead of affixing the seal according to 
the proper & regular course (ALDERSON, B.).— 


DIGGLE v. LONDON & BLACKWALL Ry. Co. (1850), 
h Exch. 442; 6 Ry. & Can. Cas. 590; 19 L. J. Ex. 
ey 15 L. T. O. S. 208; 14 Jur. 987; 155 I. R. 
Annntatinns :—Consd. Clarke v. Cuckficld Union Grdns. 
. J. Q. B. 349; Finlay v. Bristol & Exeter Ry. 

852), 7 Exch. 409. Distd. Lowe v. L. & N. W. Ry. 

7 & Can. Cas. 624; Pauling v. L. & N. W. Ry. 

(1853), h. 867. Consd. & Distd. Henderson v. 

Australian Royal. Mail Steam Navigation Co. (1855), 

5 Kk. & B. . Consd. South of Ireland Colliery Co. »v. 

Waddle (1868), 16 W. R. 756. Refd. Homersham v. 

Wolverhampton Waterworks Co. (1851), 6 Exch, 137; 

Smith v. Hull Glass Co. (1852), 11 C. B. 897. 

1106. Effect of sealing contract.|—The contracts 
of corpns. with the proper seal affixed are in like 
position to those of private persons; so that 
where a contract with their common seal affixed 
is sent by a corpn. to the other party to the agree- 
ment to be signed & is so signed ; or having been 
first signed by the other party an alteration is 
made in its terms by the corpn. which are assented 
to by the other party, & the corpn. seal is sub- 
sequently affixed, such contract is good. 

Pitfs., a corpn., required & advertised for 


to all contracts of tho corpn.— UNITED 


TRUST Co. v. CHILLIWACK CORPN. 
(1896), 5 B. C, R. 128.—CAN. 
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ad. ——- ee 


——.}~-PAISIEY ». 

CHILLIWACK CORPN. (1896), 5 B. C. R. 
—CAN. 

Municipal 


132. 

e. Act 
R. 8. 1914, ce. 192.}-—By above Act all 
powers of a municipal corpn. are to bo 
exercised by the council, by bye-law, 
under the seal of the corpn. The 
mayor of T. instructed applts. to pre- 
pare a report as to the commercial & 
financial aspect of a contemplated 
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ci v: Applits., whose employment was passed a resolution accepting it, was 
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CorPN., [1920] A. C. 208, P. C.—CAN. 
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cases.}—The exceptions to the rule 
that a municipal core 
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between 300 & 500 tons of granite spalls for 
workhouse purposes to be delivered by a particular 
day. Defts. sent in a tender which was accepted. 
The usual form of contract used by pltfs. was sent 
to defts. Two days later defts. sent back the 
contract signed by them, agreeing to deliver the 
quantity by the day fixed, but adding the words 
“weather & other circumstances permitting.’’ 
Four days later pltfs. wrote to defts. acknowledging 
the receipt of the signed contract, but pointing out 
that they (pltfs.) had erased the words ‘‘ other 
circumstances.”” On the same day defts. wrote 
to pltfs. that they had put the order in hand. 
Four days later pltfs. affixed their common seal 
to the contract. Defts. did not execute any part 
of their contract by the day specified, alleging that 
want of ships & stress of weather had prevented 
them from so doing. After a month’s delay pltfs. 
were obliged to purchase granite spalls at a higher 
price than that tendered by defts., & brought their 
action for damages for breach of the agreement :— 
Held: as defts. had assented to the alteration in 
the contract: made by pltfs., there was mutuality 
between the parties at the time the seal was 
affixed, & consequently pltfs. were entitled to 
succeed in their action.— DARTFORD UNION 
GUARDIANS v. TRICKETT & Sons (1888), 59 L. 'T. 
754; 53 J. P. 277; affd. (1889), 5 T. L. R. 619, 
C. A. 

See, also, Nos. 923, 925, 926, 928, avile. 

Necessity for seal.|—See Part I., Sect. 5, sub-sect. 


2, ante. 
B.@) Leases.|—Sce Part IX., Sect. 6, sub-sect. 5, 





SuB-SECT. 2.—APPOINTMENT OF OFFICERS. 

1107. For ordinary services—Seal not required.]) 
—The King cannot create a forfeiture by letters 
patent. A justification to trespass for seizing a 
ship as forfeited, by authority of a corpn., must 
show that the authority was given by a deed by 
its common seal. A corpn. might employ one in 
ordinary services without deed, as to be butler.— 
HORNE v. Ivy (1670), 1 Mod. Rep. 18; 2 Keb. 
567, 604; 1 Sid. 441; 1 Vent. 47; 86 HK. R. 697. 


Annotations :—Consd. East London Water Works Co. »v. 
Bailey (1827), 4 Bing. 283 ;_ Smith v. Birmingham Gas Uo. 
(1834), 1 Ad. & El. 526. Refd. Beverley v. Lincoln Gas 

ight. & Coke Co. (1837), 6 Ad. & Kil. 829. Mentd. Ber- 
rt ae d. (1736), Lee temp. Hard. 


1108. Municipal corporation—Re-appointment of 
town clerk—At increased salary—Seal required.|— 
A resolution, on the re-appointment of a town clerk 
by a ccorpn. after 5 & 6 Will. 4, c. 76, to increase 


not required—-Necessary  contract.}—~ 
A contract of employment entered 
into by the council with a professor 
need not be under seal, tho contract 


Dormer v. Parkhurst 


in special 


can only act = =heing necessary, & incidental to the 
ard to: a purpose for which the council was 
of everyday oreated.——TUBBS V. AUCKLAND UNIVER- 


ence 


SIry COLLEGHE COUNCIL (1907), 27 


N. Z L. R. 149.—N.Z. 


h. Loan society — Clerk — Seal re- 

ired.}-—A resolution passed by defta. 
ncorporated under 37 Vict. c. 50, that 
piltf. be engaged for the society’s 
office as a clerk, ‘“‘ at three months, on 
trial at a salary of $800 per annum ”’: 
—Held: the contract, so far as 
exccutory, must be under defts. 
corporate seal.—HvuGHES v. CANADA 
PERMANENT LOAN & SAVINGS SOCIETY 


] 
the name 


mr rs or repre- 
orised undcr 


inst it, & 
council 


by. or of ue council. Peli (ey sued to the general pula 80 4 ? (1876), 39 U. C. R. 221.—CAN. 
- corpn. to recover for the wor HIDE TOWNSHIP CORPN. , : ; 
done by ae : : : .4: . W. R. 199.—CAN. k Railway company — Civil en- 
done by ae bait By pike. could 0. L. R. 4; 100. W gineer—Seal required.}—Pltf., a civil 


of a pee in accordance with above 
Act.—MAoKay & Co. v. TORONTO CrTy 
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g. College council—Professor—Seal 


cer, was 


engin ongaged as 
provisional engincer, 


b efts. 
but, Ais contract 
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Sect. 2.—When seal required: Sub-secis. 2 & 8.] 


his salary in compensation for the loss of former 
emoluments, is not valid unless executed under 
seal. Such reappointment cannot, therefore, be 
proved by an entry of it in the minutes of the town 
council.— R. v. STAMFORD OORPN. (1844), 6 Q. B. 
483; 3L. T. O. S. 281; 93. P. 859; 8 Jur. 909; 


115 BE. R. 165. 

Annotations :—Consd. Dyte v. St. Pancras Board of Grdns. 
rete 27 L. T. 342. Refd. R. v Bristol & Eseter Ry. 
meee » 8’ Ry. & Can. Cas 777; R.v. Preat (1851), 15 Jur. 


1109. Local board—Clerk & surveyor—Public 
Health Act, 1848 (c. 63)—Seal not required.|— 
Surry v. Hirst, No. 1124, post. 

1110. Urban authority—Medical officer.) —EaTon 
v. BASKER, No. 1125, post. 

1111. Board of Guardians—Rate collector—Seal 
required.|—Pltf. was appointed collector of the 
poor rates of the persh of W. by the guardians of 
a poor law union, by an instrument not under seal, 
but in accordance with an order of the Poor Law 
Commissioners, which was made under Poor 
Law Amendment Act, 1834 (c. 76), s. 46, & was 
rendered valid by Poor Rate Act, 1839 (c. 84). 
He collected the poor rates for several years :— 
Held: the guardians, being a corpn. were not 
liable in an action for the salary of pltf., because 
his appdintment was not under seal, & also because 
the salary was payable out of the poor rates of 
the particular parish to which his appointment 
applied, & not out of the funds of the union.— 
Smart v. West Ham UNION GUARDIANS (1855), 
10 Exch. 867; 24 L. J. Ex. 201; 24 L. T. O. S. 
277; 19 J. P. 454; 3 W. R. 284; 3C. L. R. 696; 
156 i. R. 692; affd. on other grounds (1856), 11 


Annotations :-—Consd. Lawford v. Billericay. R. C., [1903] 
1 K. B. 772. Refd. Henderson v. Australinn Royal Mail 
Steam Navigation Co. (1855), 24 L. J. Q. B. 322; Hunt 
v. Wimbledon L. B. (1878), 3 C. P. D. 208; Yo v. 
Royal Leamington Spa Corpn. (1883), 8 App. Cas. 517. 


Medical officer—Seal required. |— 
Qu.: whether the guardians of a poor-law union 
are liable on a parol contract entered into by the 
board with a medical officer.—HYETT. v. CHELTEN- 
eae UNION GUARDIANS (1850), 15 L. T. O. S. 
1113. -|—The appointment by a 
corpn., such as a board of poor law guardians, of a 
person to be medical officer to the corpn. for 
any fixed or definite period of time, ought to be 
under seal. 

D., being a candidate for the post of medical 
officer to the H. infirmary, the appointment to 
which was in the hands of defts., as poor law 
guardians of St. P., a resolution, passed at a 
meeting of the infirmary committee, was approved 
of & adopted at a hoard meeting of the guardians 
on Dec. 6, ‘‘ That D. be appointed medical officer 
for three months, at & for a sum of £100 & board 
& rations’: & on Dec. 9, D. received a letter 
from the clerk to the guardians, announcing to 
him his ab Dotan. & inclosing a copy of the 
above resolution. On Jan. 7, D. entered upon his 
duties as medical officer, & fulfilled them up to 
Mar. 25, when the three months expired, & he 
received £100 salary for that period of service. 
He continued on in the office, nothing being said 
or done on either side until Apr. 6, when a resolution 














of pmplormient was not under senl :— 
Held: pltf. was an important official, 
& his engagement was not binding upon 


appointed by 9 Vict. c. 20, setti 
@ special agreement to retain pltf. in 
the employment of a teacher 

certain 


CORPORATIONS. 


was passed by the infirmary committee, ‘‘ That 
the medical officer & other officers whose engage- 
ments expired at Lady-day should be employed 
monthly, at the several salaries assigned to them 
by the guardians.” This pag A pad anart ppcat 
was approved of by the Poor Law Bo until the 
infirmary should be transferred to the management 
of the C. L.. District Board, which transfer it was 
expected would take place about Midsummer, but 
which did not, in fact, happen until Michaelmas. 

On May 24, at a meeting of the infirmary 
committee, a written notice from the board of 
guardians, signed by their clerk, was handed by 
the chairman of the committee to D., that his 
appointment of medical officer would terminate on 
June 24, the chairman at the same time verbally 
telling him that the notice was formal only, and 
that, if the infirmary were not transferred by 
June 24, the notice would go for nothing. 

On June 23, D. was informed by an official letter 
from the clerk to the guardians that his successor 
had been elected by the guardians, & would com- 
mence his duties about noon June 24. Thereupon 
1. retired from the office under protest against his 
illegal dismissal, & brought an action against the 
guardians to recover £100 for salary, & an equiva- 
lent for board & rations, for three months, in lieu 
of three months’ notice :—Held: pltf. had failed, 
for want of a contract under seal, to show a contract 
binding upon the corpn. to employ him beyond 
the time for which he had been actually employed 
& paid by them; &, not being a case of an executed 
consideration or of a contract with a trading 
corpn., it did not come within either of those 
exceptions to the general rule which requires 
contracts with corpns. to be under seal.—DyrTe 
v. St. PANCRAS BOARD OF GUARDIANS (1872), 27 
L. T. 342; 36 J. P. 375. 

Annotations :—Consd. Austin v. St. Mathew, Bethnal Green 
Grdns. (1874), 29 L. T. 807. Apld. Wood v. Kast Ham 
U. D. ©. (1907), 71 J. P. 129. 

1114, ——— Clerk to workhouse master—Seal 
required.]|—-The clerk to the master of a workhouse 
is not an inferior servant, nor is his nomination a 
matter of immediate necessity, & therefore his 
appointment by a board of guardians being a cor- 
poration by Union & Parish Property Act, 1835 
(c. 69), s. 7, ought to be under their common seal.— 
AUSTIN v. BETHNAL GREEN GUARDIANS (1874), 
L.R.9C. P.91; 438 L. 5.0. P.100; 29 L. T. 807; 
38 J. P. 248; 22 W. R. 406. 


Annotationa ~—Consd. Wells v. Kingston-upon-Hull (1875), 
L. R. 10 C. Pp. 402. A ld. Wood Vv. Hash Ham U. D. Cc. 
croony 71 J. P. 129. fd. Lloyd v. Bermondsey Grdus. 
1913), 108 L. T. 716. 


See Sect. 5, sub-sect. 1, A. (¢), post. 

1115. School board — Architect — Elementary 
Education Act, 1870 (c. 75)—-Seal not required.|— 
The term ‘necessary officer” in Elementary 
Education Act, 1870 (c. 75), s. 35, includes an 
architect. Therefore where pltf. was appointed 
architect to a school board by resolution entered 
on tho minutes & signed countersigned in 
accordance with sched. 8, par. 7 of the Act, the 
instructions given him being entered, signed, & 
countersigned in like manner :—Held: pltf. was 
entitled to recover his fees for work done in pur- 
suance of instructions notwithstanding the fact 
that the board had not entered into a contract 
with him under their corporate seal.—Scorr v, 


averring the agreement to have been 
made with defts. by thelr corporate 
seal.—QuIN v. ScHoo. TRUSTEES 
(1850), 7 U. C. R. 180.—CAN. 


out 
‘or one 


the corpn.— NG vw. PORTAGE, year, at a aalary, etc., & also 
WESTBOURNE & NORTH WESTERN RY. upon 4 parol Sereanent, for wrong m. —— —— Seal not required. }— 
Co. yotper 1 ae R. 344.—CAN. fully, = without cause foralng pie | ALEXANDER v., riers ISTRICT 
1, School _board — Teacher — Seal away, reventing him there m _ TRUBIBES No. 7 (1891), 30 N. B. R. 
is salary :—-Held : the declara- | 597. CAN. meee 


required—Q Vict. c. 20.}—In an action 
bes teacher against the school trustees 


tion in both oases was bad in not 


Part X.—CoONTRACTS. 


Cirrron SoHoot Boarp (1884), 14 Q. B. D. 500; 
Cab. & Hl. 485; 52 L. T. 105; 838 W. R. 368; 
17. L. R. 187. 

See Nos. 988, 1098, ante; Nos. 1116, 1119, post. 

Appointment of officers of local authorities.j|— 
See Local GOVERNMENT. 

Appointment of officers of municipal corpora- 
tions.|—See LocaAL GOVERNMENT. 

Appointment of officers under express provisions 
in special Acts.]—See Nos. 1145, 1146, post. 

Delegation of authority for particular purpose— 
Whether seal required.|—See Part XIII. 


SuB-SECT. 38.~-APPOINTMENT OR RETAINER OF 
SOLICITOR. 


1116. Seal required.]|—The retainer or spalae 
ment of an attorney by a corpn. must be by 
common seal, & where a town-clerk, duly appointed 
by seal acted also as attorney of the corpn. in 
various suits :—Held: there being no appointment 
under seal he could not recover the amount of his 
bill of costs from the corpn. though his proceedings 
as such attorney were authorised by resolutions 
of the town council._—ARNOLD v. POOLE CORPN. 
(1842), 2 Dowl. N. S. 574; 4 Man. & G. 860 ; 
5 Scott, N. R. 741 3 12 L., J. GC, P. Q7 .. q J. P. 
227; 7 Jur. 653; 134 BH. KR. 354. 
Annotations :—Folld. R. v. Stamford Corpn. (1844), 6 Q. B. 
433. Oonsd. Clarke v. Cuckfield Union Grdns. (1852), 21 
. J. Q. B. 349; Henderson v. Australian Royal Mail 
Steam Navigation Co. (1855), 5 EK. B. 409. NF. 
Mallam v. Oxford City Grdns. (1859), 23 J. P. Jo. 467. 
- dD v. St. Pancras Board of Grdns. (1872), 27 
L. T. 342. Refd. Hall v. Swansea Corpn. (1844), 5 Q. B. 
626; Paine v. Strand Union Grdns. (1846), 8 Q. B. 326; 
Tenn ». Billericay Union (1849), 3 Exch. 283; R. v. 
Prest (1851), 15 Jur. 554; R. v. Francis (1852), 21 
L. J. ° B. 304; R. %. Greene (1852), 16 Jur, 663 ; . v. 
Fox (1860), 2 L. T. 281; Eccl. Comrs. v. Merral (1869), 
L. R. 4 Exch. 162 ; Wells v. Kingston-upon-Hull add 
e676) 23 W. R. 5623; ean & Woodforde v. Upton 
Snodabu Highway Board (1885), 1 T. L. R. 425; Law- 


ericay R. C., [1903] 1 K. B.772. Mentd. Browne 
». Barker, (1913] 2 K. B. 553. 


1117. Town clerk acting as solicitor—Without 
retainer as such under seal—Costs not recoverable.| 
—ARNOLD v. POOLE CORPN., No. 1116, ante. 

1118. —— Professional costs paid by cor- 
poration—No misapplication of borough funds.|— 
RR. v. Prest, No. 983, ante. 

1119. Corporation bound by acts of solicitor— 
No retainer under seal.|—-An attorney authorised 
to appear for a party in a suit has incidentally 
authority to refer it without any fresh authority 
to that effect & the attorney, having appeared for 
the corpn., to the knowledge of the directors, the 
corpn. were bound by his acts as attorney, though 
he was not authorised to appcar by any authority 
under seal.—FAVIELL v. EASTERN OounTIES Ry. 
Co. (1848), 2 Exch. 844; 6 Dow. & L. 54; 17 
L. J. Ex. 207; 154 HE. R. 525. 

Annotations :-—Mentd. Smith v. areup ese) 7 C0. B. 757; 
acdgenon ”, Fernie (1857), 3 C. B. N.S. 189; m bers 

v. Mason (1858), 5 C. B. N. 8. 59; Kir dall v. 
Kast & West India Dock Co. (1886), 55 L. T. 245; Neale 
v. Gordon-Lennox (1902), 71 L. J. K. B. 536; May v. 

Mills (1914), 30 T. L. R. $87. 

1120. Retainer by superseded corporation — 
Adopted by successors—Binding 


on successors— 
PART X. SECT. 2, SUB-SECT. 3. 


1116 1. Seal required.}—The appoint- 


ment of a solr. to act for an incorporated 





authority from the school board to the 
solrs. to bring the acti 
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Although not sealed by them.]—‘ The guardians of 
the poor within the city of Oxford,” a body con- 
sisting of certain ex officio guardians & of guardians 
to be elected by the different parishes in O., were 
incorporated by 11 Geo. 3, c. 14, 8. 1. In Nov., 
1858, they agreed with the University of Oxford 
& some of the Colleges & Halls, that an Act of 
Parliament should be applied for, to subject certain 
College & University property to rates, & to admit 
representatives for the University & Colleges to 
the Board of Guardians. On Nov. 24, 1853, pltis., 
a firm of attorneys at Oxford, were retained et 
the then Guardians, under their corporate seal, 
as their solrs. ‘“‘ in the matter of the College rating, 
& soliciting the bill for that purpose through Par- 
liament.” Pltfs. accepted the retainer, &, together 
with the solrs. for the University & Colleges, 
applied for & obtained, in 1854, stat. 17 & 18 
“ict. c. cexix. Sect. 1 of this Act repealed 
11 Geo. 3, c. 14, & sect. 2 provided for the election 
of a new corporate board of guardians for Oxford, 
by the city University, Colleges & Halls ; such 
board to consist of, inter alios, ‘‘ eleven guardians 
for the parishes, one to be elected for each 
parish.” By arrangement between the then 
Guardians & the University, before the Act passed, 
sect. 31 was inserted in it; which sect., after 
reciting that the University, Colleges & Halls 
maintained that certain land & buildings of theirs 
were exempted by law from liability to poor rate, 
& that the Vice-Chancellor of the University of 
the one part, and “‘ the Guardians of the Poor of 
the several parishes’’ of the other, had agreed 
that a case should be stated to be prepared by 
their respective solrs., for the opinion of the ct. 
of Q. B. on the question of such exemption enacts 
that the ct. shall hear such case, when stated, & 
that its decision thereupon “shall be final & 
binding upon the parties, & the costs attending 
the same shall be borne by the respective parties, 
& those incurred by the University, Colleges & 
Halls shall be paid by them, & those incurred by 
the Guardians shall, when duly taxed, be paid 
out of the funds under their control.” The 
guardians of the poor of the several parishes in 
Oxford, as such, had not, before or since the 

assing of this Act, any funds under their control. 

efts. were duly elected the new Board of 
Guardians under the Act, & had since acted & 
levied rates, as such. Defts. paid pltfs.’ costs 
of procuring & passing the Act. A special case 
was, in pursuance of sect. 31, settled, approved & 
signed by the University solr. & pltfs. in com- 
munication with defts. At a meeting of defts., 
on Nov. 20, 1856, a resolution was passed, recog- 
nising pltfs. as defts.’ solrs. in reference_to the 
special case. On June 12, 1857, the Q. B. gave 
judgment on the case; & defts. had since levied 
rates on such of the University & College property 
as the ct. held to be ratable. In the following 
Nov. defts.’ clerk wrote to pltfs. for their bill of 
costs in the matter of the special case, & defts. 
delivered it in Dec. At a meeting of defts. on 
Feb. 8, 1859, @ resolution was passed for payment 
of this bill. On a case stated, in an action by 
pltfs. to recover the amount of this bill from defts. : 


10 P. R. 339.—CAN. 


o. What may be a niment under 
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v® BARRIE 
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action in the name of a public school has power to appoint officers & dismiss ] advisers '” of the co : 


were retained for the board by 
a 8 al committee appointed by 
resolution of the board, not under the 


corporate 
corporate seal:—Held: not proper 


them at pleasure :—Held: theappoint- H 
ment of a solr. need not be under the 


—CLARKE v 
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—-Held: defts., & not the Guardians of the Poor 
of the several parishes in Oxford, were liable to 
pltfs.’ claim; & the action was maintainable, 
although defts. had not affixed their seal to the 
resolution of Nov. 20, 1856.—MALLAM v. OxFORD 
GUARDIANS (1859), 2 E. & BE. 192; 23 J. P. Jo. 
467; 121 E. R. 73. 

1121. To oppose bill in Parliament—Seal re- 
quired.]—The retainer of an attorney by a corpn. 
to oppose a bill in Parliament on their behalf must, 
in order to be valid, be under their common seal.— 
Sutton v. Sprcraciue Maxers’ Co. (1864), 4 
New Rep. 98; 10 L. 1. 411; 12 W. R. 742. 

1122. -]—A highway board passed a 
resolution directing their clerk to take the neces- 
sary steps to oppose, on behalf of the board, a 
bill in Parliament which contained provisions 
contrary to the Railway Clauses Acts, & which 
would have prudicely affected certain of the 
highways within their district. In pursuance of 
such resolution the clerk to the board instructed 
the pltfs., a firm of solrs., to oppose the bill. In 
an action by the pltfs. to recover their costs of 
such opposition from the board :—Held: the 

urpose for which they had been retained was not 
Incidental to the purpose for which the highway 
board was incorporated, & as they had not been 
retained under the seal of the board, they had no 
right of action against the board.—PHELPs & 
WoopForD v. Upton SNopsspuryY HiGHwAy 
Boarp (1885), 1 Cab. & El. 524; 49 J. P. 408; 
1T. L. R. 425. 

Appointment under express provision in special 
Act.|—Sce Nos. 1145, 1146, post. 

Ratification under seal—Work partly performed.] 
——See No. 1165, post. 

Validity of appointment not under seal—Seal dis- 
pensed with.|—Sce Nos. 1145, 1146, post. 

See, generally, SOLICITORS, 


ee 





Sub-sEcrT. 4.—CONTRACTS UNDER PusBLic HEALTH 
Acts. 


1128. General rule—Public Health Act, 1848 
(c. 63).]—The above Act requires that in the case 
of non-corporate districts, a seal shall be made for 
the use of the board, & all contracts exceeding in 
value £10 shall be in writing, & sealed with the 
seal of such local board :—Held: the directions of 
the statute as to the seal were imperative, & no 
action would lie on a contract above £10 not under 
seal.—F REND v. DENNETT (1858), 4 C. B. N. S. 
oe : ei - ae aig 23 J.P. 56; 4 Jur. N.S. 

; a. BR. 3 subsequent proceedings 
(1861), 5 L. T. 73. a . : 
Annotations :—Consd. Hunt v. Wimbledon L. B. (1878), 3 

~ P YD. 208; Young v. Royal Leamington Spa Corpn. 

eeae 8 App. Month. err peak v. Kingsbury U. C., [1912] 

tssay ane N Bee. nan v. Ashton-under-Lyne 
_ 1124. By the above Act, s. 149, 
it was enacted that whenever the consent, sanction, 
approval, or authority of the local board was 
required, the same should in case of a non-corporate 
district be in writing & under their seal & the 
hands of five or more of them :—Held: this did 
not mean that every act of the local board should 
be under their hands & seal, but such only as 
sanctioned the acts of others; & therefore the 
appointments of the clerk & surveyor to the board 
need not be so under their hands & seal, & a 
resolution of the board directing their officers 1o 
take certain steps need not be under the hands & 








CoRPORATIONS. 


seal of the board.—Smita v. Hirst (1870), 23 
L. T. 665; 35 J. P. 247. 

1125. Public Health Act, 1875 (c. 55).|— 
Sect. 174 of the above Act, which directed a con- 
tract, made by an urban authority to be under 
their common seal, if ‘‘the value or amount 
exceeds £50,” applies only to a contract, to which 
the parties at the time of entering into it contem- 
plate that it shall exceed that sum. 

Scarlet fever having broken out, an urban 
sanitary authority appointed a committee under 
s. 200 of the above Act. A medical man agreed 
verbally with the committee on behalf of the urban 
sanitary authority, to attend the patients at the 
rate of 5s. 3d. per tent per day, & attended until 
the amount due was nearly £100 :—Held: (1) the 
committee men were not liable to pay the medical 
man; (2) although more than £50 became due, 
it was not a contract ‘‘ whereof the value or 
amount exceeds £50,” within the meaning of the 
above Act, because at the time of entering into 
it, the partics had vot ascertained that it would 
exceed £50, & the urban sanitary authority were 
liable to the medical man.—EaAToN v. BASKER 
(1881), 7 Q. B. D. 529; 507. J. Q. B. 4443; 44 
L. T. 703; 45 J. P. 616; 29 W. R. 597, C. A. 


Annotations :—.As to (2) Distd. Melliss v. Shirley & Freo- 
mantle L. B. of Health (1885), 54 L. J. Q. B. 408. 





Consd. 


oe Whatley & Underhill v. outhall-Norwood 
. D.C. (1905), 69 J. P. 308. 
1126. -]|—The provision in the above 








Act, s. 174, requiring every contract made by an 
urban authority whereof the value exceeds £50 
to be in writing & sealed with the common seal 
of such authority, is mandatory, not directory, & 
applies notwithstanding, that the urban authority 
is a corpn. independently of the Act, & the contract 
was made by their agent appointed under their 
common seal, & has been performed by the other 
contracting party.—Youna & Co. v. Roya. 
LEAMINGTON Spa CoRPN. (1883), 8 App. Cas. 517 ; 
52 L. J.Q. B. 713; 49. T.1; 473. P. 660; 31 
W. R. 925, H. L. 

Annotations -—Consd. Tunbridge Wells Improvement Conirs. 
v. Southborough L. B. (1888), 60 L. T. 172; Lawford v. 
Billericay R. C., {1903] 1 K. B. 772; Baker v. Holme 
Cultram U. C. (1915), 85 L. J. K. B. 799: Mackay v. 
Toronto City Corpn., [1920] A. C. 208. Refd. Bourne- 
mouth Comrs. v. Watts (1884), 14 Q. B. D. 87; Scott v. 
Clifton School Board (1884), 14 Q. B. D. 500: British 
Insulated Wire Co. v. Prescot U. D. C., (18951 1 Q. B. 463 ; 
Soothill Upper U. C. v. Wakefield R. C., [1905] 2 Ch. 516; 
Spencer, hatley & Underhill v. Southall-Norwood 

- D. C. (1905), 69 J. P. 308; Hoare v. Kingsbury U. C., 
[1912] 2 Ch. 452. Mentd. L. & N. W. Ry. & G. W. Ry. 
v. Price (1883), 52 L. J. Q. B. 754. 


1127. Application to all contracts by 
urban authority—-Under any power created by 
Public Health Act, 1875 (c. 55).|—Sect. 174 of the 
above Act is not limited to contracts made for work 
to be done for or goods to be supplied to an urban 
authority, but applies to every contract made by 
an urban authority under any of the powers created 
by that Act. ; 

Pitf. deposited plans with defts. for erecting 
thirty-six houses on his land, which was in defts.’ 
district. & on one side adjoined a narrow highway, 
& at the instahce of defts. altered his plans, & 
signed an agreement purporting to be made between 
himself & defts., whereby he agreed to remove his 
boundary fence & to throw a strip of land into the 
highway the whole length of his frontage so as to 
widen the highway to a uniform width of forty 
feet, & defts. in consideration of his so doing 
agreed at their expense to make up & adopt the 
strip of lend as a highway. Matters proceeded on 
the footing that the ement was eas 
both parties. Pltf. built his houses, & fulfilled 
his part of the agreement & gave possession of the 
strip of land to defts. who took possession of it, 
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but did not make it up or adopt it as a highway. 
To an action by pltf. to compel defts. specifically 
to perform their part of the agreement defts. 
pleaded that the agreement could not be enforced 
against them because as the fact was, it was not 
sealed by them nor signed by any one on their 
behalf, & they relied on the provisions of the above 
Act, & also on the Statute of Frauds :—Held: the 
agreement was a contract to widen a highway 
made by defts., not as a highway authority under 
the powers vested in them by above Act, s. 154; 
(2) as the contract had been partly performed, the 
Statute of Frauds afforded no defence to the 
action; (3) defts. were not in any way estopped 
from relying on the fact that the contract was not 
under seal & therefore was not binding upon them. 
—HOoARE v. KINaGsspuRY URBAN Counct,, [1912] 
2 Oh. 452; 81 L. J. Ch. 666; 107 L. T. 492; 76 
J. P. 401; 56 Sol. Jo. 704; 10 L. G. R. 829. 
cahiipao (| is to (1) Refd. Douglass v. Rhyl U. C., [1913] 
1128. ——— Contract over £50 in value—Plans 
prepared by architect—On instructions of corpora- 
tion’s surveyor.|—Public Health Act, 1848 (c. 63), 
s. 86, & Public Health Act, 1875 (c. 55),s. 174, enact 
without any words of prohibition that ‘‘ every 
contract made by a Local Board or by an Urban 
Authority whereof the value or amount exceeds 
£50 shall be in writing & sealed with the common 
seal of such authority :—Held: notwithstanding 
that the jury found that the Local Board authorised 
their surveyor to procure the plans & ratified his 
act, that new offices were necessary for the pur- 
poses of defts., & pltf.’s plans were necessary for 
the erection of them yet the contract could not 
be enforced by reason of the non-compliance with 
the statutory requirements.—HuUNT v. WIMBLEDON 
LocAaL BOARD (1878),4C. P. D.48; 48 L. J. Q. B. 
207; 40 L. T. 115; 43 J. P. 284; 27 W. R. 123, C. A. 
nsd. Eaton ». Basker (1881), 7 Q. B. D. 


Annotations :—Co 
529. Apprvd. Young v n Spa Corpn. 


. Royal Leamingto 
(1883), 8 ADD. Cas. 517. Apld. Phelps & Woodforde w. 
Upton Snodsbury Highway Board (1885), Cab. & El. 524. 
Refd. Bournemouth Comrs. v. Watts (1884), 14 9. B. D. 
87; Hoare v. Lewisham Corpn. (1901), 85 L. T. 281 


U. D. G. (1905), 69 J. P. $08; Hodge v. Matlock Bath & 

Scarthin Nick U. D. CG. & Nuttall (1910), 75 J. P. 65. 

peentd Sootiull Upper U. C. v. Wakefield R. C. (1904), 74 
.» J. Ch. 


1129. ——- ——— Agreement to adopt & dedicate 
road—Petition under seal reciting agreement.|— 
A petition was presented by pltfs. & defts. to the 
Local Government Board, stating on agreement 
whereby pltfs. were to transfer to defts. certain 
land forming part of pltfs.’ district, on condition 
that defts. should adopt a certain road & dedicate 
it as a public highway. The agreement referred 
to was not under seal, but the petition was sealed 
with the common seals of the pltfs. & defts. The 
cost of completing the road was estimated at over 
£50. On action for specific performance of the 
agreement :—Held: (1) under Public Health Act, 
1875 (c. 55), the agreement must be under seal, 
& the petition, though under seal, was not a deed, 
& thercfore was not a contract under seal within 
the sect.; (2) if the deed were valid, the local 
authority had no power to enter into an agreement 
for the dedication of a road or street as a highway. 
—TUNBRIDGH WELLS IMPROVEMENT COMRS. ». 
SovrHBOROUGH LocaL Boarp (1888), 60 L. T. 
172; 5T. L. R. 107. 

1180. ———- ———- Agreement to widen highway— 
Part performance by plaintiff.|—Hoarr v. Kinas- 
BURY URBAN COUNCIL, No. 1127, ante. 

1131. ——— ——— Employment of parliamentary 
agent—Costs recoverable under special Act.]|—Par- 
liamentary agents sued an urban district council 
for an amount above £50, costs incurred in carrying 
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a local bill through Parliament. This contract of 
agency was not under seal. Tho local Act pro- 
vided that : ‘‘ All the costs charges & expenses 
preliminary to & of & incidental to the preparing, 
applying for, obtaining & passing of this Act... 
shall be paid by the council & out of the district 
fund,” etc. :—Held: pltfs. could not recover on 
the contract made for carrying out the purposes 
of Public Health Act, 1875 (c. 55), as it was not 
under seal in accordance with sect. 174 of that 
Act, nor on a quantum meruit, but that they could 
recover on the action of debt created by the local 
Act.—BAKER v. HolME CULTRAM URBAN COUNCII. 
(1915), 85 lL. J. K. B. 799; 80 J. P. 241; 14 
I. G. R. 209. 

See, also, No. 1098, ante. 

1132. Exception to rule—Contract over £50 in 
value—Adopted by corporation—No misapplication 
of borough funds.]—R. v. NoRWICH: Corpn., No. 
978, ante. 

See, also, Part X., Sect. 5, sub-sect. 1, A. (d), & 


1133. Contract over £50 in value—Waiver 
by corporation.}—In an action by a local authority 
to recover from deft. his proportion of the cost of 
sewering, paving, etc., a street under the powers 
of Public Health Act, 1875 (c. 55), s. 150, it 
appeared that part of the work, to an amount 
exceeding £50, had been done by contractors 
employed by the local authority, but that no 
written contract under the common seal of the 
authority had been made with them as provided 
by s. 174 :—Held: deft. was nevertheless liable. 

The objection, if valid, would have been an 
objection to the apportionment, which could only 
be raised in the time & manner provided by s. 257 
(SMITH, J.). 

I think that although s. 174, might have given 
pltfs. a defence in an action brought by the con- 
tractors, they were not bound to avail themselves 
of this defence, & that they were as much justified 
in not setting it up as they would have been in 
declining to plead Stat. Limitations (HAWKINS, J.). 
—BoOURNEMOUTH ComRs. v. WATTS (1884), 14 
Q. B. D. 87; 54 L. J. Q. B. 93; 51 L. T. 823; 
49 J. P.102; 33 W. R. 280; 1 T. L. R. 142. 
Annotations :—Refd. Brooks, Jenkins v. Torquay Corpn., 

[1902] 1 K, B. 601. Mentd. Derby Corpn. v. Grudgings 

(1894), 10 KR. 565. 

1134. ———- ——— Agreement by way of compro- 
mise-—& settlement of claims.]|—-Where an urban 
authority enters into a contract in writing sealed 
with the common seal of such authority, pursuant 
to Public Health Act, 1875 (c. 55), ss. 173, 174, 
with a contractor for the construction by him of 
sewerage works, & the contract contains the usual 
power for the engineer, who has the control & 
supervision of the works, to vary, alter, enlarge, 
or diminish any of them, all variations & alterations 
coming within the terms of the power conferred 
on the enginecr can be validly made without being 
under the common seal of the urban authority. 
An agreement between an urban authority & a 
contractor employed to construct works for them, 
as a compromise & in full settlement of all claims 
by him against the urban authority, is not a con- 
tract within s. 173 of the above Act necessary for 
carrying that Act into execution, so as to require 
it to be sealed with the common seal of the urban 
authority under s. 174; &, therefore, such agree- 
ment, though not under seal, is capable of being 
enforced against the urban authority.— WILLIAMS 
v. BaRrMouTH Unrean Districr CouNcIL (1897), 
17 L. T. 383, C. A. 





notations :—Apld. Hunt v Acton U. D. O. (1908), 72 
“y - oa Betd. Leicester Grdns. v. Trollope (1911), 75 


co 
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Sect. 2.—When seal required: Sub-sects. 4,5 & 6. 
Sect. 3: Sub-sect. 1.] 


1185. ——- ——— Urban council acting as 
improvement commissioners —— Employment of 
Engineer.|—Defts. as the successors of the Rhyl 
Improvement Comrs., who were constituted a 
body corporate with a common seal by the Rhyl 
Improvement Act, 1852, with which was incor- 
porated Commissioners Clauses Act, 1847, were 
proposing to buy, repair, & extend the Rhyl pier 
under special powers in the Rhyl Improvement 
Acts, & definitely eupleved the pltf., an engineer 
& expert in pier & harbour work, to make a certain 
valuation & estimates required by the Local 
Government Board, to which body defts., under 
powers in their special Acts, had applied for 
sanction to borrow the money necessary for the 
proposed scheme. There was no contract under 
the seal of defts. relative to the employment of 
pitf., but he made the valuation & estimates of 
which defts. had the benefit & made use. Ulti- 
mately the scheme was not proceeded with. In 
an action by pltf. to recover his fees :— 

Held: (1) the provisions of s. 174 of Public 
Health Act, 1875 (c. 55), did not apply to the con- 
tract m question; (2) the principle of the 
decision in Lawford v. Billericay Rural Council, 
No. 1193, posi, applied ; (3) pltf. was entitled to 
ayment upon @ guantum meruit.—DOUGLASS v. 

HYL URBAN District Councin, [1913] 2 Ch. 
407; 82 L. J. Ch. 537; 109 L. T. 30; 77 J. P. 
tea 29 T. L. R. 605 ; 57 Sol. Jo. 627; 11L.G. R. 

Variation of contracts.|—See No. 1134, ante, 
No. 1137, post. 

Ratification — Before work completed.] — See 
No. 1164, post. 

Appointment of officers.]|—-Sce Part X., Sect. 2, 
sub-sect. 2, ante. 


SUB-SECT. 5.—-VARIATION OF CONTRACTS. 

Building contract for corporation—Extra work— 
No fresh contract under seal.|——See BuiLp1Ina Con- 
TRACTS, ENGINEERS & ARCHITECTS, Vol. VII., 
p. 378, Nos. 181, 182, 183, 194. 

——~ Variations accepted by corporation—No 
fresh contract under seal.|—-Sce BumpING Con- 
TRACTS, ARCHITECTS & ENGINEERS, Vol. VII., 
p. 372, No. 161. 

1186. Contract giving power to corporation’s 
engineer to vary—-Seal not required for variations.) 
— WILLIAMS v. BARMOUTH URBAN DIsTRICT CoUN- 
cIL, No. 1134, anie. 

1187. Modification of architect’s original scheme 
—~Part of original contract under seal.] — Deft. 
council invited certain architects, including pltf., 
to submit designs for a building, which the council 
proposed to erect, in accordance with a set of 
conditions issued by the council under their seal, 
with the intention of selecting the best of the 
designs submitted. The conditions gave par- 
ticulars of the accommodation required, but no 
further guidance as to the expense to which the 


PART X. SECT. 2, SUB-SECT. 5. 

p. Original contract required to be 
under ale nagh—Genl. reqiislie: for 
variation.}—-WALLACE BELL Co. vo. being d 
Moose Jaw Crry (1912), 21 W. L. R. or Joan 
871; 2 W. W. R. 752.—CAN. . 


damage to the leased land caused by 

the corpn. : the corpn. passed a resolu- 

tion making the lessee an allowance out 

of his rent :—Held ; the resolution, not 
seal, did not bind the Held 

corpn. ty CorpN. » WILMOT 

(1853), 2 All. 565.—-CAN. 


CoRPORATIONS. 


council proposed to go; stated that an assessor 
had been appointed to assist the council in con- 
sidering the designs submitted; stated that the 
council desired to & probably would employ the 
architect whose design was placed first by the 
assessor to c out the building, but that they 
did not bind themselves so to do; & stated that 
the architect employed by the council’ would be 
paid for his services on a certain scale. Pltf.’s 
designs were placed first by the assessor, & he 
was then employed by the council, without any 
further formal a ment, to prepare working 
drawings of the building, & other work in connection 
with the scheme. In due course tenders for the 
erection of the building were obtained, of which 
the lowest was for some £80,000. The council 
were, however, unable to obtain the necessary 
sanction to the raising of a loan for the purpose 
of carrying out the scheme; & they thereupon 
employed pltf. to prepare designs & drawings of 
a building to cost some £35,000 in substitution for 
the building originally designed. After payments 
made by the council to pltf. in respect of his 
service under the £80,000 scheme had been dis- 
allowed & surcharged by the auditor on the ground 
that there was no contract under seal between 
the council & pltf., a formal scaled agreement was 
executed providing for the payment to pltf. of 
remuneration on the scale referred to in the con- 
ditions in respect of his services in connection with 
the £80,000 scheme. YTltf. now sued for remunera- 
tion amounting to some £800 in respect of his 
services in connection with the £35,000 scheme ; 
& the council defended on the ground that there 
was no contract between them & pltf. under their 
seal such as to satisfy the requirements of sect. 174 
of Public Health Act, 1875 (c. 55) :—Held: (1) the 
£35,000 scheme was a mere modification of the 
£80,000 scheme & not a new & independent scheme, 
& pltf.’s employment on the £35,000 scheme was 
consequently covered by the conditions originally 
issued by the council, & as those conditions were 
under seal the provisions of sect. 174 with regard 
to the sealing of contracts were satisfied.—Hunr 
v. ACTON URBAN District Councii (1908), 72 
J.P. 345; 6L. G. R. 957. 


SuUB-SECT. 6.—OTHER CASES. 


1138. Contract to withdraw opposition to bill— 
Seal required.|—A declaration in assumpsit by & 
corpn. stated that defts. had presented a petition 
to the House of Commons for leave to bring in a 
bill for draining c¢rtain slob or waste lands in I., 
the introduction of which bill was opposed by 
pltis., & also by A., & that by a certain agreement 
made between B. on behalf of the pltfs., of the 
first abe C. on behalf of A. on the second part, 
& defts. of the third part, it was ed that pltfs. 
& A. should withdraw all opposition to the bill; 
that the clauses therein should be settled by the 
solrs. of the parties, in order that the bill might 
be as perfect & beneficial as it could be made; 
that pltfs. & A. should use all reasonable means & 


accept the offer, & a copy of the 
resolution was enclosed to pltf. by 
the corpn. clerk, without any instruo- 
tions or directions to that effect :-— 
: the resolution did not constitute 
a contract, & a document under the 
seal of the corpn. was n —_— 
JENNETT v0. SINCLAIR (1876), 1 R. is 0. 


q. Resolution to give com ipa tf. offered a corpn. land, s. Agreement in bye-law to 
for damage-——Seal required.}~-A_ tenant price thereof to be payable in  taterest on inveastment—Seal required. |— 
of a corpn. claimed compensation for debentures. The corpn. resolved to Defte. were sued on a bye-law by 
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endeavours to promote the prossese of the bill ; 
that part of the slob should be allotted to pltfs., & 
part to A.; that defts. would, on the passing of the 
Act, pay pitf. £1,000; & that defts. would pay all 
costs of obtaining the Act; that by a memorandum 
indorsed upon the agreement, with the consent of 
all parties, & signed by D. as agent to defts., it 
was declared that the plaintifis & A. were severally 
& jointly bound; that the £1,000 was to be paid 
to pltfs. for a aire incurred by them in a survey, 
& for plans, etc. of which defts. were to have the 
benefit; but that the plans, etc. were to be 
returned to pltfs. if the £21,000 were not paid ; that 
in consideration of the agreement & memorandum, 
& of the premises, & that pltfs. would perform all 
things in the agreement, etc. on their part, defts. 
promised to perform all things therein on their 
part, so far as concerned the interest of pltfs. ; 
that pltfs. delivered the plans, ctc.; that they 
withdrew all opposition to the bill; that A. did 
the same, etc., whereof defts. had notice :—Held: 
(1) it might be inferred that the contract was not 
under seal; (2) it was not such a contract as would 
fall within the exceptions to the, general rule 
requiring corporate contracts to be by deed; 
(3) the contract having been executed on the part 
of the corpn., & defts. having received the full 
consideration, the latter were bound by the 
contract, & pltfs. were entitled to sue thereon: 
Semble : (4) if the contract had remained executory, 
the fact of the corpn. having put it in suit would 
have amounted to an admission on record of their 
liability under it, so as to estop them from dis- 
puting such liability in a cross action; (5) up to 
the time of the corpn. adopting the contract by 
performing the condition on their part, there was 
a want of mutuality, as they could not be compelled 
to perform the contract; & consequently that 
defts. during that interval had the power to 
retract.—FISHMONGERS’ Co. v. ROBERTSON (1843), 
5 Man. & G. 181; 6 Scott, N. R. 56; 134 EH. R. 
510; sub nom. LONDON City FISHMONGERS’ 
MysTERY v. Rospertrson, 12 L. J. C. P. 1853 
subsequent proceedings (1845), 1 C. B. 60; (1847), 
3 0. B. 970; sub nom. FISHMONGERS’ Co. v. 
DIMSDALE (1848), 6 C. B. 896. 


to (2) Refd. Paine v. Strand Union Grdns. 

¢ British, etc. Life Insce. v. Browne 

. T. O. S. 673; South of Ireland Colliery Co. 

1868), L. R. 3 C. P. 463. As to we onsd. 
Vv. 


arzetti 
7 South of 


Ireland Colliery Co. v. 
R. . P. 463. Distd. Kidderminster 
Corpn. v. Hardwick (1873), L. R. 9 


Exch. 13. As to (4) 
onsd. Copper Miners’ Co. v. For (1851), 16 Q. B. 229; 
Kidderminster Corpn. v. Hardwick (1873), L. R. 9 Exch 
13. d. Liverpool Borough Co. v. Eccles 
(1859), 28 L. J. Ex. 122; South of and colliery Ge: 
v. Waddle (1868), L. R. 3 C. P. 463. 4s to (5) Refd. 
Kidderminster Corpn. v. Hardwick (1873), L. R. 9 Exoh. 
ne Generally, Mentd. Boileau v. Rutlin (1848), 2 Exch. 
ve 


1189. Agreement to give compensation—Seal 


them, enact. that all persons who 
at the time of subscrib should pay 
up their stock in full, should be en- 

tled to interest on the amount of 
thoir investment :—Held: the claim 
could only be supported by an engage- 
ment under e corporate seal,— 
McDONELL v. ONTARIO, Smoor, & 
HuRoN Ry. UNion Co. (1854), 11 
U. C. R. 271.—-CAN. 


corpn. 
corporate seal. 


t. Ineurance policy—Seal required. two oos., 
JONES ». PROVINCIA. Inne ta pitfs. were comm 
(1858), 16 U. O. R. 477.— CAN. authorising an 


supply gas will not be bin 
unless in writing, under the 
rp —SMITH 
Gas Co. (1859), 7 Gr. 112.—CAN. 
c. Resolution authorising working 
crrgemen BY railway — Seal re- 
quired. }—Defta. Deine snp ble to finish 
», & pltfs. desiring tn have it in 
operation as a feeder to their line, a 
correspondence was had between the 
& resolutions erage) by 


ment by which 
ltfs. should work their branch line, 
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equired.|—An agreement by a corporate body, 
giving compensation to any parties, must be ander 
seal.—R. v. BristoL & Exerer Ry. Co. (1845), 3 
aa & Can. Cas. 777; 5 L. T. O. 8. 215; 97. P. Jo. 

1140. Interest on bond—To person removed from 
office—Seal required.}—R. v. WARWICK CORPN., 
No. 980, ante. 

Acceptance of bill of exchange—By joint stock 
company.}— See Vol. I., AGENCY, p. 647, No. 2671. 

Promissory note under seal—On behalf of joint 
stock company—Personal Habllity of directors.|— 
Sec AGENCY, Vol. I., p. 646, No. 2665. 

1141. Appointment of agent--To negotiate.|— 
Corr v. THAMES HAVEN Dock & Ry. Co., No. 
1098, ante. 

1142. Contract for acquisition of land—-By corre- 
spondence—Seal required.]——-WaANDSWoRTH Dis- 
TRICT BOARD v. HEAVER (1885), 2 T. lL. R. 130. 

1148. Contract for renewal of lease & rebuilding 
—Seal required.]—A lessee of buildings belonging 
to a municipal corpn. wrote Ictters, on May 10 & 13, 
1892, to the mayor & the chairman of the public 
improvements committee of the corpn., which had 
not been appointed under seal, offering to sur- 
render his lease, pull down the existing buildings, 
& erect new buildings, provided the corpn. would 
grant him a new lease on specified terms. On 
May 13, 1892, the town clerk wrote to the lessce 
that the committee accepted his proposals, subject 
to the council’s approval. On May 27, 1892, the 
lessee wrote to the town clerk modifying the terms 
of his original proposals. On June 1, 1892, the 
council approved, but not, under scal, the com- 
mittee’s acceptance of the original proposals, & 
this approval was communicated to the lessee by 
letter. On July 21, 1892, deft. by letter withdrew 
his proposals :—Held: the contract, not having 
been under the seal of the corpn., or signed on 
their behalf by any person authorised under seal 
to do so, or ratified under seal, or part performed 
or acted on, could not be enforced by the corpn.— 
OXFORD CORPN. v. Crow, [1893] 3 Ch. 5385; 69 
I. T. 228; 42 W. RR. 200; 8 R. 279. 

Y efd. Hoare v.,Lewisham Corpn. (1901), 85 


1144. Whether stranger tv contract can object 
to want of seal.|—-BoURNEMOUTI CoMmgks, v. WATTS, 
No. 1138, ante. 


SEectT. 3.—WHEN SEAL DISPENSED WITH. 
SuB-sEcT. 1.—UNDER ExPRESS POWERS or CON- 
STITUTION. 

1145. Company incorporated by special Act— 
General rule.]—- Where an Act of Parliament, 
creating a corpn., casts upon them the payment 
of a sum of money, as a performance of a duty, 


477.—CAN. 

d. Agreement to refer to arbitra- 
tion—Seal_ required.]}—CALVIN v. PRO- 
VINCIAL INSURANCE Co. (1870), 20 
Cc. Pp, 267.—CAN. 


PART X. SECT. 3, SUB-SECT. 1. 
| 41451. Company 7 ; 
special Act—-General rule.]—TURLBY 
v. GRAFTON Roap Co. (1853), 8 U. O. R. 
579.—CAN. 
©. --—— Insurance policy.}-7 Wm. 
IV. c. 54, incorporating New Bruns- 


on & 


v. LONDON 


defts., 


= ——-.] —- BURNKIT t. oO agreement was made, & the wick Marine Insurance Co., req 
UNION Mutuan Fine INsuRANCE Co. iuerae were not definitely settled:— that policies should be subscribed 
(1881), 32 C. P. 134.—CAN. Held: the resolution was not a valid by the president & countersigned 

b. & 1 agreement—To supply contract for want of a corporate seal.— by tho secrotary :—Held: a policy 
gae—. compeny—Seal F GREAT WESTERN Ry. Co. v. PRESTON 80 signed was valid without the 
A 6 contract for al reir & Berun Ry. Co. (1859), 17 U. ©. R. i seal of the co.—Dimock v. New 
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Sect. re seal dispensed with: Sub-sects. 1, 2 


debt will lie against them to recover that sum, 
although there be no contract under scal. 

A private Act pad fareran a gaslight co. enacted 
that the costs of obtaining the Act should be paid 
out of the money subscribed in preference to all 
other payments. The attorney who obtained the 
Act sued the co. in debt, upon the Act, for his 
costs :— Held: the action was maintainable without 
setting out any deed.—TILSON v. WARWICK GAS 
Licut Oo. (1825), 4 B. & C. 962; 7 Dow. & Ry. 
K. B. 376; 41. J.0.S8. K. B. 53; "107 E. R. 1317. 
d. Carden v. General Cometery Co. (1839), 
Apld. Campion, ; Hing ( (1842), 6 Jur. 
onsd. Kdwards v. Bates 44), ow. & L. 299. 

"6 en = W. 401. Folld. 


Pardoe v. Price (18 
Hitchins v. Kilkenny Ry. (1850), 9 C. B. ie Ree 


Wyatt v. old, He Keeneln Board of Works (1862), 11 

744, po REE TOR Station Act (1875), L. R. 20 Ea. 

197, ena. Rte Skegness & St. Leonard’s Tram. Co., 

kx 'p. Hanly (1889), 68 L. J. Ch. - Apld, Baker ». 

Holme Cultram U. (1915), 85 L. J. K. B. 799. Refd. 

Bush v. Martin (i803). 2 H. i ae 311; Sansom m Bt. 
éenta. 


Leonard, Shoreditch (1869), L. 4C. P. 654. 

Addison'»., Preston Corpn. tis83). 4 16 Jur. 643. 

1146. Power to appoint solicitor.]|— Where, 
by the Act of incorporation of a railway co., the 
directors were empowered to appoint & displace 
any of the officers of the co. :—Held: the appoint- 
ment of an attorney to the co. need not be under 
seal.—-lt. tv. CUMBERLAND JJ. (1848), 5 Ry. & Can. 
Cas. 882 | 5 Dow. & L. 431, n.; 17 1. J. 
102; 10 L. T. O. S. 377; 12 Jur. 1925; "13 


J. r. Jo. 118. 
Architect to school board.|—Sce No. 1115, ante. 





SuB-siecr. 2.—MATTERS OF URGENCY OK FREQUENT 
OCCURRENCE. 
1147. General rule.]— DIGGLE ». 
BLAcKWALL Ry. Co., No. 1105, ante. 
1148. What are—Gas company—Supply of gas 
to consumer.|—-The City of London Gas Light & 
Coke Co. may maintain ‘assum psit for gas supplied 
to the occupiers of a wharf; & it is not necessary 
in such a case, that there should have been any 
contract: by deed executed by the co.—Ciry oF 
LONDON GAS-LIGHT & ee Co. v. NICHOLLS 
(1826), 2 C. & P. 365, N. P 
Annotations eee Beverley v 


Coko Co. (183 , 6 Ad. & El. card 
ficld Union (ine), Ball Ct. Cas, 8 


1149. —— o OauRGH v. IMPERIAL 
Gas Light & CoKE Co., No. 169, ane. 
See, also, No. 1166, post. 


LONDON & 





v. Lincoln Gas Light & 
Refd. Clarke v. Cuck- 





BRUNSWICK MARINE ASSURANCE CO. 


| ¢hurchwardens for the use & occupation 


CoRPORATIONS. 


1150. ——— Licence to use municipal graving 
dock.]—A municipal corpn. being the owners of a 
graving dock, permitted the use of it to shipowners 

or the purpose of repairing their ships upon 
certain térms specified in a series of regs. Under 
these it was necessary for the shipowner to enter 
the name of his vessel in a book kept by the porous 
Treasurer & pay an entrance fee, & the use of t 
dock was granted in the order of priority of ee 
tion, & each vessel was required to take her turn 
at the time of which notice was given to the owner. 
Certain charges were made for dockage, & it was 
required that they be paid before the vessel left 
the dock. The gates of the dock were under the 
control of an officer of the corpn. who opened & 
closed them for the docking & undocking of the 
vessels. The use of blocks & shores, the property 
of the corpn., was permitted to the vessels in the 
dock, but the shipowners were made responsible 
for them, & also for cleaning out the dock daily 
to the satisfaction of the officer of the corpn. 
Pitf. duly entered a vessel & paid the entrance 
fee, but defts. admitted another vessel in the turn 
which properly belonged to pltf. Upon an action 
for damages in respect of the breach of contract 
in not giving pltf.’s ship her turn in order :—Held : 
being a matter of frequent occurrence & of daily 
necessity, the case came within the recognised 
exceptions to the rule that a corpn. could only 
contract under its common seal, & this contract, 
though not under sea], was nevertheless binding 
on defts.— WELLS v. KINGSTON-UPON-HULL CorRPN. 
(1875), L. R. 10 C. P. 402; 44 L. J. C. P. 257; 32 
L. T. 615 ; 23 W. R. 562. 


Annotations :-—Consd. Kerrison v. Smith, [1897] 2 Q. B. 
445; Bourne & Holl worth v. Marylebone L. G. (1908), 
72J.1.129. Mentd. Webber v. Lee (1882), 9 Q. B. D. 315. 


Not appointment of clerk by guardians. |— 
Sec No. 1114, ante. 





Sun-sEcT. 3.—ContTRACTS IN MATrers HsSseNTIAL 
TO PURPOSE OF TRADING COPORATION, 

1151. General rule—Contract executed or exe- 
cutory.|—-CHURCH v. IMPERIAL GAS LIGHT & COKE 
Co., No. 169, avle. 

1152. ——_ Advertisements—Dock company.|- 
Where pltf., the proprictor of a weekly publication, 
brought an action against the co., for advertise- 
ments inserted in the publication, an objection was 
raised that it was not shown the authority to 
insert them was under seal; but the objection 
was overruled.—HARTWELL of THAMES HAVEN 


a aa 1 All. 398.—-CAN. 

Power under Joint Stock 
Companies Act, Con. Stat. Man. c. 9, 
div. 7—To appoint manager.}—Defts., 
& company chartered under the Joint 
Stock Companies Act, C. S., c. 9, div. 7, 
through its officers who usually made 
ae cour hired by parol] agreement 

ay SE their evator & busi- 
a D4 M: eld: the contract need 
not have been under seal if made by an 
officer in general accordance with his 
powers ** under the bye-laws or other- 
wise."’-—-McCEDWARDS v. OGILVIE 
ene Co. (1887), 4 Man. L. R. 1.— 





PART X. SECT. 8, SUB-SECT. 2. 
c. What are—Cancellation of 


bond 
president & directors of bank.}—A 
bond mnay be cancelled by the president 
& tors of a b ing corpn., with- 
out the corporate seal.— ANK oe 
Ueeee CANADA ©. WIDMER (1822), 2 
= 258.—CAN. 

Renti of rector’s house 

by rchan ektbardcne b }-An action against 


of a house rented by their predecessors 
sor i rector :— Held: corporate seal 
MAYNARD v. GAMBLE 
(1863), ty + P. 56.—CAN. 
k. 


A greement to attach debts.) 
-—The officers. of a ry. co. indebted 
to a bank, arranged for the bank to 
garnish debts due to the co. :—Held : 
the officers of co. had authority to 
enter into such ement, without 
the corporate seal.—-HAMILTON & PORT 
DOVER Ry. Co. v. GORE BANK (1873), 
20 Ge. 190.—CAN, 

L Investment & loan com- 
pany—To keep alive insurance on 
mortgaged peril .}—If a mortgagee co 
through their manager undertake with 
the mtgor. to keep alive an insurance 
on the mtged. property & to take steps 

towards carrying out such under- 
taking it is not nec in-such case 
that the co.‘s undertak should be 
under seal, the matter being one of 
frequent occurrence & a necessary 
pe of the routine business of an 

vestment & loan cO.—CAMPBELL v. 
CANADIAN CO-OPERATIVE INVESTMENT 








Co, (1907), 6 W. L. R. 153; 16 Man. 
L. R. 464.—CAN. 

m. a7 Not is tgietone of i 
engine—By municipal corporat 
The purchase of a fire engine by a 
municipal corpn. is not a matter, of 
such ininor importance or daily occur- 
rence as should be ee ve ute corpn. 
without the coh copa ie 
SisBY v. DUNVILLE 
8 A. R. 624.— CAN. 


PART X. SECT. 8, SUB-SECT, 38. 


n, rect ec ruie.}—A contract by 
rear gel rpn. deal with a subjeat 
within t e scope of the object of its 
hiemorandum of assocn. need not 
under its corporate seal. BR een 
PaciFic NAVIGATION Co, VICTORIA 
cane Co. (1889), 3 B. ¢ R. 490.— 


——.}-A corpn. is bound by 
ite ungoal te the ooutee of te omic 
® course 0 rs) 
business within the scope of the objects 
for which it was incorporated.—Fair- 
CHILD CO. vt. HAMMOND (1903), 7 Terr. 
L. R. 20.—O0AN. 


iad (1883), 


Part X.—CoONTRACTS. 


es & Ry. Co. (1842), cited in 4 Man. & G. 
1153. ——— Agreement with master of ship—To 
bring home unseaworthy ship.|—Wherever a con- 
tract is essential to the purposes & object of a 
trading corpn., it may be enforced against them, 
although it be not under seal. The Australian 
Mail Steam Navigation Co., which was con- 
stituted a trading corpn. by charter for the purpose 
of maintaining a communication by steam & other 
vessels for carrying passengers, etc., between 
Great Britain & Australia, in the performance & 
for the more effectual prosecution of the objects 
of their charter, & by a resolution of the directors 
duly entered into as required by the charter, made 
a parol agreement with pltf., that in consideration 
of his going to S., to bring home one of their ships, 
which was supposed to be unseaworthy, & un- 
insurable, they would pay his passage out to S., & 
allow him a remuneration for his services; this 
contract being entered into by the co. & performed 
by pltf. for the express purpose of preserving the 
ship, & maintaining the communication & carriage 
of passengers, ctc., between Great Britain & 
Australia :—Held: pltf. having performed his 
pets of the agreement, the co. were liable to pay 
m, notwithstanding that the contract was not 
under seal.—HENDERSON v. AUSTRALIAN ROYAL 
Matt STEAM NAVIGATION Co. (1855), 5 E. & B. 
409; 241. J. Q. B. 322; 251. LT. O. S. 234; 20 
J. P. 132; 1 Jur. N. S. 830; 3 W. R. 571; 8 
C. L. R. 1181; 119 E.R. 533. 
Annotations :—Consd. Reuter v. Klectric Telegraph Co. 

need) 6 KH. & B. 341; South of Ireland Colliery Co. v. 

addio (1868), L. R.'3 CG. P. 463. Retd. Bateman v. 
Mid-Wales Ry. (1866), L. R. 1 C. P. 499; Nicholson v. 

Bradley Union Grdns. (1866), 7 B. & S. 774. 

1154. Supply of ale to steamships.|—A corpn. 
may sue on a contract, though not under seal, the 
subject matter of which is ancillary to the object 
for which the corpn. was established. 

Pltfs., a corpn. by charter, bought, by parol con- 
tract, of defts. ale for use of passengers on board 
pitfs.’ vessel & paid for it. The ale proved unfit 
for use:—Held: the contract, though not under 
seal, being executed, defts. were liable to pltfs. in 
damages.— AUSTRALIAN RoyaL Main STEAM NAVI- 
GATION Co. v. MARZETTI (1855), 11 Exch. 228; 24 
L. J. Ex. 273; 30.1. R. 1179; 156 EB. R. 814. 


Annotations :-—Refd. Haigh v. North Bierley Union (1858) 
HK. B. & E. 873 ; South of Ireland Colliery Co. v,. Waite 
Ge) Lets 3C. P. 463. Mentd. Osborne v. Hart (1871), 





1155. ——— Supply of pumping engine & plant— 
To colliery company.]|—The directors of a colliery 
co., incorporated under the Companies Act, 1862 
(c. 29), entered into a& contract with deft. for the 
purchase of a pumping engine for their mines, by 
the terms of which they were to pay £500 of the 

rice on shipment of the engine, & the balance by 

ills on delivery. The contract was not under 
seal, & after payment of the £500 deft. refused to 
deliver the engine. In an action on the contract 
for not delivering :—Held: this co. being in the 
—— Suppl — 

's. were @ oe. ugorpabated Nader Pith, 
C. 8. oc. 63, & 24 Vict. c. 19, for the 
rs ona a bcrcaa of cheese. A 
entered into between c, pitta secre: 


& salesman, & M., on behalf of 
de 8. for the sale of "the whole of 





Plitfis., a tr 
tender in writing 


of good faith.” 


pitts cheese, at prices named :— 
eld; pltfs. being a trad corpn., & 
the con t one pooklin relating to 


the objects & purposes of co., it was 
binding upon thorn: though not under 
8 .— ALBERT CHEESE Co. 
(1880), 31 0. P. 272.— CAN. 


@ —-— Tender for building con- 


v. LEEMING 
tender :—Held 
altho 


‘By manager of corporation., 
ading corn. sent defts. a 
or 
school-house for $45,000, & with it 
&® cheque for $2,000 ‘‘as a guarantee Yr. 
The tender was 
accepted by defts.; but aftor negotia- 
tions, pltfs. declined to do the work 
unless ‘paid a larger price than $45,000. 
The tender was not under plitfs.’ cor- 
porate seal, but was signed by 
menage ated with ste name of 
% nation. e 

director had authors 
7 e 
h the corpn. did not make it 
under their corporate seal.—BRANDON 526 
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nature of a trading co. & the subject-matter of 
the contract being directly within the scope of the 
purposes for which the co. was incorporated, the 
contract was binding, notwithstanding that it was 
not under seal.—SoutTH oF IRELAND COLLIERY 
Co. v. WADDLE (1868), L. R. 3 OC. P. 463; 37 
L. J.C. P. 211; 18 L. T. 405 ; 16 W. R. 756 ; affd. 
on other grounds (1869), L. R. 4 C. P. 617, Hix. Ch. 
Annotations :—Refd. Wells v. Singeton-apon Huy (1875), 

L. R. 10 0. P. 402; Hunt ». Wimbledon L. B. (1878), 

3c. P. D. 208. 

1156. ——— Contracts incidental to supply of 
electricity—By council supplying  electricity.|— 
Deft. council, who had statutory powers for the 
supply of electricity in their borough, being about 
to increase the voltage at which they supplied 
electricity, made, through officials, a contract 
with pltis. partly in writing & partly verbal to 
the effect that, if pltfs. would adapt an electric 
light installation that they were about to provide 
in their premises to the increased voltage instead 
of the lower voltage, thus saving the council 
expense in connection with the change of voltage, 
the council would supply electricity to pltfs.’ 
premises at the increased voltage by a certain 
date. Pltfs. fitted their installation for the higher 
voltage accordingly ; but, when the date for the 
supply arrived, it was found that the council were 
unable to supply electricity at the higher voltage & 
the council then agreed, through an official, that 
if pltfs. would suitably alter their installation, 
which they did, the council would supply them 
with electricity at the lower voltage within a 
limited time. The council, however, failed SO 
to do. In an action brought by pitfs. against the 
council under these cireumstances for damages for 
breach of contract, the jury found that it was 
necessary that contracts of the kind in question 
should be made in order to carry into eficect the 
purposes of the council as electric light suppliers : 
—Held: the action was maintainable although 
the contracts were not under the seal of the 
council—BourRNE & HOLLINGSWORTH v. ST. 
MARYLEBONE BorouGH CouncIL (1908), 72 J. P. 
129; 24 T. L. R. 322; 61. G. R. 4065 revsd. on 
other grounds, 72 J. P. 306, C. A. 

1157. Exception to rule—Grant of pension.] — 
The retiring pension of a military officer of the 
East India Co. does not, upon his bkpcy. pass to 
his assignees in bkpcy. The grant of such a 
pension is not a matter relating to the co.’s trade, 
& is therefore not binding unless made under its 
common seal.—GIBSON v. East INpra Co. (1839), 
h Bing. N. C. 262; 1 Arn. 493; 7 Scott, 74; 
81. J.C. P.193; 3 Jur. 56; 132 KH. R. 1105. 
Annotations :-—Consd. kx p. Napier (1852), 18 Q. B. 692; 

Innes v. East India Co. (1856), 17 G. BB. 351; Marchant 

v. Lee Conservancy Board (1873), L. K. 8 Exch. 290. 

Apld. Re Tufnell (1876), 8 Ch. D. 164; Grant v. Secreta 

of State for India (1877), 2.C. P. D. 445. Distd. Boot. 

ve. Trail (1883), 12 Q. B. D. 8. Refd. Paine v. Strand 

1846), 8 Q. B. 326; peat § of State for India 
v. Saha .P. GC. 22; Re Kooly, Ez p. 
Hawker (1872), 20 W. R. 322; Salaman _v. Secretary of 
State for India, [1906] 1 K. B. 613; The Raphael v. 
Brandy (1911), 80L.5.K.B.1067, 
3 Co. v.__ SASKATOON 
SoH0oL BOARD (1912), 21 W. Le R. 
949; 5 D. L. R. 754.—CAN. 
Sale of land with view to 
purchase other land for purposes of 
ation.}—A trading corpn. selling 
land to enable it to purchase othor 
lands to carry on its business is bound 
by its contract of salo although not 
the under the corporate seal, when the 
circumstances show that the contract 
was in furtherance of the objects of 
the corpn.— VANSICKLER v. MOK NIGHT 
CONSTRUCTION Co. (1914), 31.0. L. R. 


631; 24 D. L. R. 208; 6 0. W. N. 
—OA 





the erection of a 





managing 
to send in the 
nder was valid 
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Sect. 3.—When seal dispensed with: Sub-sect. 38. 
Sects, 4 & 5: Sub-eect, 1, A. (a).) 


1158. Changing system of locomotion—By 
railway company.|—DIGaLE v. LONDON & BLACK- 
war Ry. Co., No. 1105, ante. 

1159. Sale of iron by copper mining com- 
pany.|—In an action of assumpasit, the declaration 
stated, that in considcration that pltfis. would sell 
to defts. iron rails, defts. agreed to furnish to pltfs. 
sections of the railways, averring mutual promises, 
& alleging as a breach the non-delivery of the 
sections by defts. It appeared that pltfs. were 
incorporated by a charter, for the purpose of carry- 
ing on the business of copper miners, & that the 
contract in question, which was not under seal, 
had been made by an agent on behalf of pltfs. 
with defts. :—Held: the action could not be main- 
tained by the corpn. as the contract was not under 
seal, & did not fall within any of the exceptions to 
the general rule, that a corporation can only bind 
itself by deed ; the contract was not incidental or 
ancillary to carrying on the business of copper 
miners, & was therefore not binding on the corpn.— 
CopPER MINERS’ Co. v. Fox (1851), 16 Q. B. 229; 
20 L. J. Q. B. 174; 16 L. T. O. S. 460; 15 Jur. 


703; 117 BF. R. 866. 

Annotations :—Conad. Clarke v. Cuckfield Union Grdns. 
(1862), 21 L. J. Q. B. 349. Folld. Reuter v. Electric 
Telegraph Co. (1856), 6 E. & B. 341. Consd. South of 
Ireland Colliery Co. v. Waddle (1868), L. R. 3 C. P. 463. 
Refd. Henderson v. Australian Royal Mail Steam Naviga- 
tion Co. (1855), 5 kK. & B. 409 ; Smart v. West Ham Grdns. 
1855), 10 Exch. 867; Bateman v. Ashton-under-Lyne 








rpn. (1858), 22 J. p, 498; Kidderminster Corpn. v. 
Hardwick (1873), L. R. 9 Exch. 13. 
1160. Cleansing docks & basins—Dock 





company.|—The London Dock Co., a corpn. con- 


trade, entered into a contract for cleansing & | 
removing the filth & dirt accumulating in their 
docks & basins :—Held: such a contract ought | 
to have been under the corpn. seal, as it was not 
a contract of a mercantile nature ; nor was it with 
a customer of the co., nor was it of a character . 
which created an impossibility that it should be | 
under seal.—I.,ONDON Dock Co. v. SINNOTT (1857), 
8K. & B. 347; 27. J. Q. B. 129; 30 L. T. 0. 8S. 
164; 4Jur.N.S.70; 6W.R. 165; 120 HE. R. 129. 
Annotations :—Consd. Bateman v. Ashton-under-Lyne Corpn. 
(1858), 3 H. & N. 323; Haigh v. North Bierley Union 
1Beey kK. B. & E. 873; Nicholson v. Bradfield Union 
1866), L. R. 1 Q. B. 620. Distd. South of Ireland Colliery 
. v. Waddle (1868), L. R. 3 C. P. 463. Refd. Dyto r. | 
St. Pancras Board of Grdns. (1872), 27 L. T. 342. 
See Nos. 175, 888, 1098, ante, Nos. 1176-1178, | 
1180, post. 


stituted for the purpose of carrying on a particular | 


Sect. 4.—RATIFICATION BY SEAL. 


1161. General rule.!}—— A contract must be 
ratified within a reasonable time after acceptance 
by an unauthorised person, & such a contract 
cannot be ratified after the date fixed for per- 
formance to commence.—METROPOLITAN ASYLUMS 
Boarp (MANAGERS) v. KinaHam & Sons (1890), 
6T. L. R. 217. 

1162. By persons having power to act—For joint 
stock company—Under Joint Stock Companies Act, 
1844 (c. 110)—Binding on company.]—RIDLEY v. 
PLYMOUTH GRINDING & BAKING Co., No. 1196, 


post. 
1168. After breach of contract.|—-A municipal 
PART X. SECT. 4. 


lease subject to the conditions, & the 


CORPORATIONS. 


corpn., acting as a board of health, authorised, by 
resolution under seal, an_ auctioneer to offer a 
market & tolls for lease. Deft. at the auction was 
the highest bidder, under conditions of sale to 
pay one month’s rent as deposit & find two sureties 
on the fall of the hammer. The conditions were 
signed by deft. & the town clerk on the Pe of 
the corpn. Deft. paid the deposit but did not 
find sureties nor complete the agreement. The sale 
was afterwards acknowledged by a further resolu- 
tion under seal but the contract itself was not sealed. 
Held: (1) an action by the corpn. was not 
maintainable there being no mutuality ; (2) pltfs. 
were not bound by the first resolution because the 
auctioneer did not enter into the contract ; (3) the 
second resolution was not a ratification because 
it came after breach, & the payment of the rent 
as deposit was merely provisional, & not & part 
performance such as would bind pltfs. in equity ; 
(4) the dictum of TINDALL, O.J.,in Fishmongers’ Co. 
v. Robertson, No. 1188, ante, that a corpn., by 
utting a contract in suit, made it suf ciently 
inding on itself to satisfy the requirements 
of mutuality, was overruled; (5) the contract was 
one that required to be under pltfs.’ seal — K1DDER- 
MINSTER CORPN. v. HARDWICK (1873), L. R. 9 Exch. 
13; 43 L. J. Ex. 9; 29 L. T. 611; 22 W. R. 160. 
Annotations :—Ae to (1) Consd. Melbourne Banking Corpn. 


v. Brougham (1878), 4 App. Cas. 156. As to (2 & 5) 
Folld. Oxford Corpn. v. Crow, [1893] 3 Ch. 535. 


1164. After part performance of contract— 
Retainer of engineer—Public Health Act, 1875 
(c. 55).]—Pltfs. contracted with defts. by an agree- 
ment in writing, but not under seal, to act as joint 
engineers in the execution of certain works. 
Pitfs. did various work in performance of their 
part of the agreement for twelve months. At the 
end of that time, & before the works contemplated 
by the original agreement were actually com- 
menced, &® memorandum under seal was duly 
executed by defts., reciting the previous agreement 
& purporting to confirm the same :—Held: there 
was a valid contract under seal between the 
parties within the meaning of sect. 174 of above 
Act, & pltfs. could recover for work done both 
before & after the date of the sealed agreement.— 
Meiiss v. SamrLEy Locar, BoarD (1885), 14 
Q. B. D. 911; 541. J. Q. B. 408; 52 L. T. 544; 
1T. L. R. 4273; revad. on other 
16 Q. B. D. 446, C. A. 

1165. Retainer of solicitor.|—Corpn. of T. 
having presented a memorial to the Local Govern- 
ment Board asking for the inclusion within their 
borough of the urban district of C., the district 
council of C. resolved to oppose it, & by resolutions 
passed from time to time retained pltfs., a firm of 
solicitors & Parliamentary agents, for that purpose. 
The resolutions were not under seal, but subse- 
quently, & after pltfs.had done a considerable amount 
of work under them, the seal of the district council 
was affixed to the resolutions. An enquiry having 
been held, a provisional order was made by the 
Local Government Board, which was afterwards 
confirmed, the effect of which was to dissolve the 
C. district, & to add part of it to the borough of T. 
& the other part to the rural district of N. Pltfs. 
bill of costs in respect of the Parliamentary 
opposition to the confirmation of the provisional 
order waa delivered to the district council of O. & 
afterwards to defts. In an action bronent by 
pltfs. to recover the amount of such bill from 


nder the contract, & P. had not paid 
Say conte as > but for subsequent 





sons having power auctioneer, not appointed under seal 
idind on corporation. }—A a dleig signed on behalf Ue the corpn. Sub- ratification the corpn. would not have 
put up lands to lease by eaten: wath sequently corpn. affixed its seal to a been bound.—PRoupDFOooT v. OTAGO 
conditions. P. was the highest bidder, memorandum ratifying the contract. HarRBoUR BoarpD (1879), 0. B. & F. 
& signed an agreement accept a Nothing had previously been done 119.—N.Z. 
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defts. :—Held: the confirmation under seal of the { poration.]—TIron gates were supplied to a workhouse 


original retainers created an obligation binding 
upon the district council of C. without any new 
consideration, & it was not ultra vires for them to 
create such an obligation.—BRooKs, JENKINS & 
Co. v. TorRQuAy Corpn., [1902] 1 K. B. 601; 71 
L. J. K. B. 109; 85 L. T. 785; 66 J. P. 293; 18 
T. L. R. 1389. 

Ratification by adoption or acqulescence.|—S¢ee 
Sect. 5, sub-sect. 8, post, 

Consent to ultra vires acts.]—-See Part IX., 
Sect. 5, sub-sect. 4, ante. 





Srct. 5.—WHEN CONTRACTS NOT UNDER SEAL 
ENFORCEABLE, 
Sus-sEct. 1.—ExXECUTED CONTRACTS. 
A. Benefit received by Corporation. 
(a) In General. 

1166. General rule—Goods sold & delivered.|— 
A corporation aggregate may be sued in indebitatus 
assumpsit for goods sold & delivered, though the 
contract be not under seal. The contract may be 
implied or express, as in cases of assumpsit against 
an individual; & the implication may arise from 
the object of the incorporation, ay compared with 
the subject-matter of the contract ; asin assumpsit 
against an incorporated gas co. for the price of gas- 
meters sold & delivered, to the amount of £15. In 
the case of corpns. aggregate, as in that of in- 
dividuals, if goods are taken on the terms of their 
being returned if not approved of, & they are 
retained an unreasonable time, the party so taking 
& retaining may be sued for goods sold & delivered. 
—BEVERLEY v. LINCOLN Gas Licut & CoKE Co. 
(1837), 6 Ad. & El. 829; 2 Nev. & P. K. B. 283; 
Will. Woll. & Dav. 519; 7L. J. Q. B. 118; 112 


E. R. 318. 

Annota :—~Consd. Church v. Imperial Gas Light & Coke 
Co. (1837), 6 Ad. & El. 846. Apia, Ludlow Corpn. ». 
Charlton 815 Ht 


’ : * . Diggle v. London 
& Blackwall Ry. (1850), 5 Exch. . Consd. ;. 
Cuckfield Union Grdna. (1852), 21 L. J. Q. B. 349; Finlay 
v. Bristol & Exeter Ry. (1852), 7 Exch. 409 ;_ Eccl. Comrs. 
vw. Merral (1869), L. R. 4 Exch. 162. Refd. Gibson v. 
Hast India Co. (1839), 5 ping. N. C. 262; Hall v. Swansea 
Corpn. (1844), 5 Q. B. 526; Paine v. Strand Union (1846) 
8 Q. B. 326: Doe d. Pe n v. Taniere (1848), 13 
L. T. O. 8. 204; Henderson v. Australian Ro Mail 
Steam Navigation Co. (1855), 5 KE & B. 409; Smart »v. 
West Ham Grdns. (1855), 24 L. J. Ex. ; . 
Billericay R. C. (1903), 72 L. J. K. B. 554. Mentd. 
Gibson v. Kirk (1841), n B. 850; ley v. Frankenstein 
(1844), 8 Scott, N. R. 839; Moss v. Sweet (1851), 20 
ane Q. B. 167; Smith v., Hull Glass Co. (1852), 16 Jur. 
uv. 


1167. —— Contracts incident to purposes of cor- 
1167 ii. 
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1166 i. (feneral rule—Goods sold & 
delivered.|}—Where a tradesman has 
supplied to an incorporated club, goods 
for use in the club, & the same have 
been received into stock by an em- 
ployee of the club having authority 

e contract, which is one incidental 
to the porpores for which the corpn. : 
exista, has been exccuted by the 
tradesman, does not require to be 
under gg ral y Saks wore ag 

. ¥. ASSINIBOIA CLUB : 
W. L. R. 266; 9 W. W. R. 086 BAN. 


BERNARD 





——.+-Acorpn. isliable 
on an executed contract for the per- 
formance of work within the purposes 
for which it was crea’ : 
has adopted & of which it has received , 
the benefit, though the contract was | 
not executed under ita corporate seal.— | 


t ° * 


1169 i. ———.J—-Though a contract 
by @ corpn. must ordinarily 

under , still, where thore is that 
which is known as an executed con- 
sideration, an action will lie, though 


but no order under seal was given. 
If work be done for a corpn., for purposes con- 
nected with the corpn., under a verbal order by 
corpn. official, & accepted & adopted by them, they 
cannot, in an action to recover the price, object 
that no order was given under seal.—SANDERS v. 
Sr. Ngot’s UNION GUARDIANS (1846), 8 Q. B. 
810; 15 L, Dé M. 0. 104 ; q I. hes oO. S. 1113 10 
J.P. 678; 10 Jur. 566; 115 BE. R. 10793 sub nom. 
es v. St. Nnot’s GUARDIANS, 1 New Mag. 
as. 631. 
Annotations :—Consd. Clarke v. Cuckfield Union Grdns. 
1332) 21 L. J. Q. B. 349; Smart v. West Ham Grdns. 
1855), 10 Exch. 867. .. Haigh v. North Bierley 

pion (1858), E. B. & E. 873. Consd. Lawford v. Billericay 
R. G., {1903} 1 K. B. 772. , Digele ». Blackwall Ry. 
(1850), 14 Jur. 937; Hyett v. Cheltenham Union Grdns. 
ft eaot 15 L. T. O. S. 507; Finlay v. Bristol & Exeter Ry. 
1852), 7 Exch. 409; Lowe v. L. & N. W. Ry. (1852), 18 

. B. 632; Henderson v. Australian Royal Mail Steam 

avigation Co. (1855), 5 KR. & B. 409. Mentd. At 
borough v. Kemp ae 5 L. T. 67; Edwards & Mann 
v. Hatton (1865), 12 L. T. 398. 





1168. ——.]—PAINE v. STRAND UNION, 
No. 1186, post. 
1169. -]—A lease, voidable by a corpn., 





may be set up merely by their acceptance of rent, 
without evidence of any deed executed under 
their seal in that behalf. Payment & receipt of 
rent is evidence against a corpn. of a demise by 
them, from year to year. The presumption 
arising from such payment & acceptance, is not 
inconsistent with the rule, that, in general a 
corpn. can only contract by deed; it is merely a 
presumption raised against the corpn. from their 
acts, that they have contracted in such a manner 
as to be binding on them, whether by deed or 
otherwise. 

To enforce an executory contract against a- 
corpn., it may be necessary to show, that it was 
by deed; but where, the corpn. have acted as 
upon an executed contract, it is to he presumed 
against them, that everything has been done that 
was necessary to make it a binding contract upon 
both parties, they having had all the advantage 
they would have had if the contract had been 
regularly made. 

Qu.: whether a lease for 99 years by a dean & 
chapter purporting to be made in pursuance of a 
power given by a private Act of Parliament but 
not in accordance with that power is voidable or 
absolutely void.—DokE d. PENNINGTON v. TANIERE 
(1848), 12 Q. B. 998; 18 L. J. Q. B. 49; 13 
L. T. O. 8S. 204; 13 Jur.119; 1165. BR. 1144. 


Annotations :—Consd. Pennington v. Cardale (1858), 3 
H. & N. 656; Lawford v. Billericay R. C., [1803] 1 K. B. 
772; Bourne & Hollingsworth v. Marylebone B. C. 


entitled to recover at the rate agroed 
on for his services, although there was 
no contract under 


ted, which work it GREAT NORTHWEST CENTRAL Ry. Co 
v (1899), 12 Man. L. R. 472.—-CAN. 

~—— Agreement for com n8a- 

4 information +—M 


tion for valuable 

aware of a valuable 
location, made it known to defts., under 
an agreement that he should com- 
pensated. The mode of compensation 
was not determined, but © usual 
mode wag found to be by relring & 
share or partnership interest in 6 
mine. The agreement was not under 


be made 


1167 1. Contracts incidental to this formality has not been observed. — the corporate seal. The co. received 
purposes of corporation.}-Where work ABAJI_ SITaRAM TRIMBAK MUNI- $5,500 for their claim to the property 
done for a corpn, is such as was fNo.~ (1904), I. L, R. 28 Bom. 66.— — hy’ way of eompromise, from e. director 
evidently contemplated by their charter . who had av: himself of pltf’s, . 
& ve accepted & availed t. —— Work labour.]—~ Pltf. munication to the directors to obtain 


to pay on the ground 


& 
was engaged by the preaident of deft. 
ry. co. to act as chief engineer of the hi 


tly a grant of the property to 
Thine ersonally :—-Held: pltf. was 
tis share this 


was no contract under seal.—OLaARK - at @ salary of $250 onth _ entitled sum & the want 
v. Hamiuton & GorRE MECHANICS’ Tpealdes his ‘ ional expenses,” of a seal was no defence.—-MODONALD 
INSTITUTE (1854), 12 U. ©. #. 178.— served in that capacity for about v. UPPER CANADA MINING Oo. (1865), 
CAN. nineteen months :—Held;: he was 15 Gr. 179.—CAN. ‘ 
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Sect. 5.—When contracts not under seal enforceable : 
Sub-sect. 1, A. (a), (b) & (c).] 
(1908), 72 J. P. 129. Refd. Kidderminster Corpn. v. 
ardwick (1873), L. R. 9 Exch. 13. 
Agreement for renewal of lease by corporation.|— 
See No. 1076, ante. 


(b) Trading Corporation. 

1170. Opposition to railway company’s bill with- 
drawn—For consideration agreed by promoter— 
Benefit received by company afterwards incor- 
porated—Agreement binding on company.]—An 
agreement not to oppose a ry. bill in Parliament 
is not re The projectors of a ry., pending a 
bill in Parliament for incorporating them, made an 
agreement on behalf of the proposed corpn., in 
consequence of which a threatened opposition to 
the bill was withdrawn :—Held: the corpn., 
having received the benefit of the agreement, were 
bound by it.—EpWaARns v. GRAND JUNCTION Ry. 
Co. (1836), 1 My. & Cr. 650; 1 Ry. & Can. Cas. 
173; 6L. J. Ch. 47; 40 EB. R. 525, L. C. 


Annotations :—Distd. Aldred, Swann & Boomer v. North 
Midland Ry. (1839), 1 Ry. & Can. Cas. 404; Howden v. 


Eimpson (1839), 10 Ad. & El. 793; Gooday v. Colchester, 
ete. Ry. (1852), 17 Beav. 132. _Consd. Lindsey v. G. N. Ry. 
1853), 10 Hare, 664. Distd. Eastern Counties Ry. v. 
awkes (1855), 5 H. L. Cas. 331, msd. Caledonian & 
umbartonshire Junction Co. v. Helensburgh Harbour 
Trustecs (1856), 27 L. T. O. S. 241. Distd, Williams v. 
St. George’s Harbour Co. (1857), 24 Beav. 339. Consd. 
Shrewsbury v. North Staffordshire Ry. (1865), L. R. 1 Kq. 
593; Cutbill v. Shropshire Ry. ( .-L. R. 381. 
Refd. Greenhalgh +v. Manchester & Birmingham Ty. 
(1838), 3 My. & Cr. 784; Hargreaves rv. Lancaster & 
Preston Junction Ry. (1838), 1 Ry. & Can. Cas. 416; 
G. W. Ry. v. Birmingham & Oxford Junction Ry. (1848), 

2 Ph. 597; Stuartrv. L. & N. W. Ry. (1852), 1 De G. M. & G. 

721; Norwich Corpn. v. Norfolk Hy. (1855), 4 E. & B. 

397 ; Leominster Canal Navigation Co. v. Shrewsbury & 

Horeford Ry. (1857), 3 K. & J. 654; Bedford & Cam- 

bridge Ry. v. Stanley (1862), 2 John. & H. 746. 

1171. ——.|—In 1846, two 
competing lines of railway, the D.N. & the L. & Y., 
being before Parliament, L. agreed with cleven 
persons, promoters of the D. N. Ry., to give them 
certain portions of land, at different prices; to 
withdraw all parliamentary opposition from them, 
& offer every description of opposition to the 
L. & Y. Ry.; & that if an amalgamation took 
place on any grounds, he would not oppose the 
amalgamated co. In case of the amalgamated 
co. obtaining their bill, they were to adopt this 
agreement & all the covenants, etc., one of which 
was, that the D. N. Ry. Co. were to build a station 
near T., at a point to be approved by J.., at which 
station all trains should stop. The two cos. did 
amalgamate by the name of the G. N. Ry. Co. 
Litigation took place, both in equity & at law, 
upon the construction of the agreement, the 
validity of which was never impeached in such 
litigation. The G. N. Co. now refused to stop their 
express trains at the T. station:—Held: the 
corpn. was bound at all events, as they had entcred 
upon & taken possession of the land mentioned in 
the agreement, & otherwise asserted its validity. 

@u.: whether a corporation can be bound by 
the acts of av agent not appointed under seal.— 
LINDSEY (EARL) v. GREAT NorRTHERN Ry. Co. 
(1853), 10 Hare, 664; 22 L. J. Ch. 995; 17 Jur. 
522; 1 W. R. 257; 68 E. R. 1004. 

1172. ——— Undertaking afterwards abandoned— 
No benefit received by company—Company not 











liable.|—An incorporated ry. co. promoted a bill - 


in Parliament to obtain powers to make an ex- 
tension line. A landowner opposed but withdrew 
his opposition in consequence of an agreement to 
purchase his land, entered into & executed by a 
person, the solr. of the co., who professed to act 
as their agent. The agreement was not under the 


CoRPORATIONS. 


seal of the co., & the person executing it had not 
been legally authorised by the co. to do so. The 
bill passed into an Act, but the construction of 
the ry. was not proceeded with before the expira- 
tion of the compulsory pha of the co. The 
time for the completion of the ry. had not expired 
when the pltf. filed his bill against the co. for 
specific performatics of the agreement :—Held: in 
the absence of any proof of the adoption of the 
agreement by the co., or of their having received 
any benefit under it, pltf. was not entitled to a 
decree for specific performance, & the co. were 
not compellable to admit the contract in an action 
at law for damages.—GooDAY v. COLCHESTER, 
ETc. Ry. Co. (1852), 17 Beav. 182; 7 Ry. & Can. 
Cas. 875; 1091. T. O. 8S. 334; 51 EB. R. 983. 
Annotations :-—Consd. Eastern Countics Ry. v. Hawkes 
1855), 5 H. L. Cas. 331. Folld. Williams v. St. George’s 
arbour Co. (1857), 24 Beav. 339. Refd. Proston v. 

Liverpool, otc. Junction Ry. (ibe): 17 Beav. 114; Haynes 

v. Haynes (1861), 7 Jur. N.S. 595. 

1173. ——- ———- ———_ ——.]—_In order to induce 
pitf. to withdraw his opposition to a bill in Par- 
liament, H. & Y., on behalf of a projected ry. co. 
entered into an agreement with him that he should 
assent to the ry. being made through his pores, 
in the manner laid down in the deposited plans, 
that the co. should, in case they obtained an Act 
of incorporation in the then present or any sub- 
sequent session, pay to pltf. £1,000 for all lands 
required by the co. for the making of the ry., & 
a further sum of £4,000 for residential injury. 
That the co. should construct a tunnel in manner 
therein mentioned & that the co. should cause a 
station to be made at the village F., with all 
proper approaches, the land required for such 
station & approaches to be furnished by pltf. 
The agreement was signed by H. & Y. & pitf. 
withdrew his opposition. The co. were duly 
incorporated, but, having abandoned the under- 
taking, pltf. filed his bill for specific performance 
of the contract :—Held: the incorporated co. had 
not adopted or taken the benefit of the agreement, 
so as to bind themselves equitably to perform it. 
Although a co. cannot legally bind itself except 
by deed under the corporate seal, yet it may 
3s baad bind itself by adoption, or by reception 
of a benefit under a contract.—PRESTON v. LIVER- 
POOL, ETC. JUNCTION Ry. Co. (1853), 17 Beav. 
114; 7 Ry. & Can. Cas. 704; 21L.T O.S. 222; 
61K. R. 9753 affd. (1856), 5 H. L. Cas. 605, H. L. 3 
earlier proceedings (1851), 1 Sim. N. S. 586. 


Annotations :—Distd. Gooday v. Colchester & Stour Valley 
Ry. (1852), 7 Ry. & Can. Cas. 375. Consd. Stuart v. 
L. & N. . Ry. (1852), 15 Beav. 513; Caledonian & 
Dumbartonshire Junction Co. v. Helensburgh Harbour 
Trustees (1856), 27 L. T. O. 8S. 241; Taylor v. Chichester 
& Midhurst Ry. (1867), L. R. 2 Exch. 356; Mann v. 
Edinburgh Northern Tram. Co., [1893] A. C. 69. Refd. 
Stuart v. L. & N. W. Ry. (1851), 7 Ry. & Can. Cas. 25 ; 

Gage »v. Newmarket Ry. (1852), 7 Ry. & Can, Cas. 

168; Webb v. Direct London & Portsmouth Ry. (1852) 

1 De G. M. & G. 5193; Lindsey v. G. N. Ry. (1853), 10 

664; Eastern Counties Ry. v. Hawkes (1855), 

. L. Cas. 331; Scottish North-Eastern Ry. v. Stewart 

(1859), 33 L. T. O. 8. 307 ; Shrewsbury v. North Stafford- 

shire Ry. (1865), L. R. 1 Eq. 593. 


1174. Goods sold & delivered—To gas company.] 
—BEVERLEY v. LINCOLN Gas Licgut & CoKE Co., 
No. 1166, ante. 

1175. ——— To railway company.|—DENTON . 
a ANGLIAN Rys. Co. (1850), 8 Car. & Kir. 16, 


1176. Use & occupation of land—By railway 
company— Contract for purchase — Enforceable 
against company.J/—An objection to a bill by an 
incorporated ry. co. for specific performance of & 
contract for the purchase of land entered into 
by their agent, that it did not appear that the 
agent was authorised under the corporate seal, 


Hare, 
56H. L 


a 
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& therefore that there was no mutuality, over- 
ruled on the ground that the co. had, before the 
bill was filed, not only acted on the contract by 
entering into possession of the land, but actually 
made a railroad over it.—LonDon & BIRMINGHAM 
nee coe WINTER (1840), Cr. & Ph. 57; 41 H.R. 
Annotations :—Consd. Lindsoy_v. G. N. Ry. (1853), 10 

Hare, 664. Apld. Wilson v. West Hartlepool Harbour & 

Ry. Co. (1864), 34 Beav. 187. efd. Hoare v. Lewisham 

Corpn. Gur 85 L. T. 281. Mentd. Smith v. Wheatcroft 

(1878), 9 Ch. D. 223. 

1177. —— No tenancy inferred—From pay- 
ment of rent during occupation.]—An incorporated 
ry. co. agreed by parol to take certain premises 
for a year. They occupied, & at the end of the 
year continued to occupy for another year, at the 
expiration of which period they removed their 
goods, without any previous notice to quit, but 
paid rent up to the end of the following quarter :— 
Held: they were not liable in an action for use & 
occupation for the remaining three quarters of a 
year, since they did not occupy during that 
period; & no tenancy could be inferred from the 
payment of rent, inasmuch as they could not 
contract except under scal.— FINLAY v. BRISTOL & 
EXETER Ry. Co. (1852), 7, Exch. 409; 7 Ry. & 
Can. Cas. 149; 21 1. J. Ex. 117; 155 EB. R. 1008. 
Annotations :—Distd. Lowe v. L. & N. W. Ry. (1852), 18 

Q. LB. 632. Refd. Smart v. West Ham Grdna. (1855), 

24 L. J. Ex. 201, 

1178. Company liable.|—An action 
of assumpsit for use & occupation lies against a 
corpn., where there has been an actual occupation 
by the corpn., though they have not contracted 
under seal; & where a ry. co. have occupied in 
the absence of any negative evidence the ct. will 
presume that they occupied under such a parol 
contract as the directors are by Companies Clauses 
Consolidation Act, 1845 (c. 16), s. 97 empowered 
to enter into.—I.owE v. LONDON & NorTH 
WESTERN Ry. Co. (1852), 18 Q. B. 6382; 7 Ry. & 
Can. Cas. 524; 21 L. J. Q. B. 361; 19 1. T. 0.8. 
200; 17 Jur. 375; 118 E. R. 239. 

Annotations :—. apid. Pauling v. L. & N. W. Ry. (1853), 8 


Exch. 867. entd. Tail Vale Ry. v. Giles (1853), 23 
L. J. Q. B. 43; Markham v. Stanford (1863), 14 C. B. N.S. 


a” 











1179. Employment of agent-—By railway com- 
pany—Resolution not under seal—-Or signed by 
three directors—-Company not liable for services 
rendered.]—-CorE v. THAMES HAVEN Dock & Ky. 
Co., No. 1098, ante. 

1180. Reference to arbitration—By secretary of 
company—Award made & acied on—Binding on 
company.|——The secretary of a ry. co. agreed, in 
writing, not under seal, to refer the compensation 
to be paid for land to arbn. The reference pro- 
ceeded, the award made, & the compensation under 
it paid, but the co. would not pay the costs of the 
award; & in an action to recover the same :— 
Held: the agreement of the secretary, so entered 
into & acted upon, was binding upon the co., & 
the award made in pursuance of it good, notwith- 
standing the regular & ordinary notices required 
by Companies Clauses Consolidation Act, 1845 
(c. 16) did not appear to have been given.— 
CoLrins v. SouTH STAFFORDSHIRE Ry. Co. (1851), 
7 Exch. 6; 21 L. J. Ex. 247; 18 L. T. O. S. 96; 
16 Jur. 848; 155 EB. R. 831. 

Annotations -—Mentd R. v. Manchester, ete. Ry. (1854), 4 
a cn I ea v. Leicester Waterworks Co. (1858), 
1181. Money advanced on mortgage—Fallure to 

comply with prescribed formalities—Mortgagee’s 


PART X, SECT. 5 SUB-SECT. 1.— 
e@ C4) es 


pose of 


b. Necessary & incidental to pur- 


union. }—-Tho 
.00r Jaw unions are Hable upon con- 

ts not under seal, when the works, 
ete., contracted for are necessary & 
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claim disallowed.|—A charge upon the assets of a 
co. will not bind the co. unless created in the mode 
& executed with the formalities prescribed by their 
articles of assocn. 

B. advanced money to a co. upon the deposit of 
certain title deeds, accompanied by a memorandum 
of charge signed by the general manager, but not 
under the seal of the co., nor executed with other 
requisite formalities. There was evidence that 
the manager had been authorised by the directors 
to effect the loan & sign the memorandum, but 
no entry of any resolution for that purpose was 
made in the books of the co. In the winding-up : 
—Held: B.’s claim would be disallowed.—Re 
GENERAL PROVIDENT ASSURANCE Co., Lrp. (1869), 
38 L. J. Ch. 8320; 17 W. R. 614. 

Annotations :—Refd. Re W Coal Co., Ex p. North & 


ynn Hall 
South Wales Bank (1870), L. R. 10 4; 515; General 
Pie nent Assce., Ex p. National Bank (1872), L. R. 14 Eq. 


1182. Agreement not to prove debt in bankruptcy 
—Consideration executed by assignee in bankruptcy 
—Enforceable against company.]—A release of an 
insolvent’s equity of redemption to the mtgee. is 
not primd facie beyond the scope of an official 
assignee’s authority; & ‘Insolvency Statute, 
1865,”” of Victoria, clearly contemplates the 
exercise of such authority. Where the con- 
sideration for such a release is an agreement not 
under seal by a corpn., the mtgee., to abstain 
from proving any portion of its debt, & such 
agreement had been acted on by accepting the 
release :—Held: the corpn. was bound thereby, & 
that the consideration had not failed.—MELBOURNE 
BANKING CORPN. v. BROUGHAM (1879), 4 App. Cas. 
156; 48 L. J. P. C.12; 40 L. T. 1, P. CO. 3 sub- 
sequent proceedings (1882), 7 App. Cas. 307, P. C. 
Annotation :—Mentd. Teebay v. M. S. & L. Ry. (1883), 24 

Ch. D. 572. 

See, also, Nos. 1105, 1153, 1154, 1156, ante. 


(c) Board of Guardians. 

1183. Goods sold & delivered—Gates for work- 
house—Supplied on order of union eo 
SANDERS v. ST. NEotT’s UNION GUARDIANS, No. 
1167, ante. 

1184, Water-closets for workhouse.|— If 
the guardians of a poor law union, at a board 
properly constituted & authorised to enter into 
contracts, give orders to a tradesman to supply 
& put up water-closets in the union workhouse, 
he puts them up, & the guardians approve & 
accept them they cannot afterwards defend 
themselves, in an action against them for the 
price, by showing that there was no contract 
under seal, as the purposes for which the guardians 
were made a corpn. require that they should pro- 
vide such articles.—-CLARKE v. CUCKFIELD UNION 
GUARDIANS (1852), Bail Ct. Cas. 81; 21 L. J. Q. B. 
349; 19 L. T. O. S. 207; 16 J. P. 457; 16 Jur. 
or sat 

nt 2ONS © 

Woot Ham Grdns. Cass), {0’Exch. 867. Apld, Haigh ». 

North Bierle (1858), KE. B, & E. 873. Folld. 

Nicholson_v. yon a (te78 S ie 
Conad, & Dist, Hunt v. Wim vi » B. (18 2, potion 
), 8 


7 . YO v. Royal Leamingto 
(iss), Sepp. ou. 517. nerd, Lawford», lerony 
bY Micyisbons B. C. (1908), 72 J. P. 129. Distd. Mackay 
v. Toronto City Corpn., [1920] A. C. 208. Refd. South of 
Treland Colliery Co. v. Waddle (1868), L. R. 3.0. P. 463 ; 
Scott v. Clifton School Board (1884), 14 Q. B. D. 500. 
1185. Coal for workhouse.]—Pltf. supplied 





d . Australian Royal Mail 
cond rene aen ae BD. 400; Smart v. 





coals from time to time to defts., the guardians of 





incidental to the purposes of the union. 
— BRADFORD 1. CARRICK-ON-SUIR 
UNION (1857), 9 Ir. Jur. 333.——IR. 


rdians of 
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Sect 5.—When contracts not under seal enforceable: 
Sub-sect. 1, A. (c), (d) & (e), B.; sub-sect. 2.] 


@ poor law union, for the use of their workhouse 
under articles of agreement between pltf. & defts. 
executed by pltf., but not under tho seal of defts. 
Defts. received & used some of the coals. In an 
action for goods sold & delivered :—Held: as the 
goods had been supplied & aeepes by defts., & 
were such as must necessarily be from time to 
time supplied for the very purposes for which 
defts. were incorporated, defts. were liable to pay 
for the coals although the contract was not under 
seal._—NICHOLSON v. BRADFIELD UNION (1866), 
L. R. 1 Q. B. 620; 7B. & 8.774; 85 L. J. Q. B. 
176; 14 L. T. 830; 30 J. P. 549; 12 Jur. N.S. 
686; 14 W. BR. 731. 


Smee 


Annotations :—Distd. Hunt v. Wimbledon L. B. (1878), 
4cC. P. D. 48. Gonsd. Young v. Royal mn Spa 
Soret ues) np: owe Eyl eartors & Pale 
Union Grane, (1873), 41 L. J.C. P. 20h ns 
1186. Employment of surveyor—Survey of parish 

—Not incidental to office of ans.|— The 

guardians of a union under Poor Law Amendment 

Act, 1844 (c. 101), by contract. under seal, employed 

pltf. to make a survey of one of the united parishes, 

& afterwards, by parol, employed him to prepare 

& survey, reduced to one-fifth of the size of the 

original plan :—Held: as the making of a survey 

of any of the united parishes was not incidental 

to the office of guardians, they could not make a 

contract for that purpose, not under seal, which 

would bind them.—PAINE v. STRAND UNION 

(1846), 8 Q. B. 326 + 15 L. ahs M. C. 89 3 6 I. she O. S. 
notations :—Consd. Lamprell v. Billericay Union (1849), 
3 Exch. 283. Refd. Hyett v. Cheltenham Union Grdns. 
(1850), 15 L. T. O. S. 507; Clarke v. Cuckfield Union 

rdns. eed), 21 L. J. Q. B. 349; Finlay v. Bristol & 

Exeter Ry. (1852), 7 Exoh. 409; Haigh v. North Bierle 

Union (1858), E. B. & HE. 873. Mentd. R. v. Greene (1852), 


1187. —— Rescission of agreement—Remunera- 
tion on quantum meruit.|—Farapay v. Tam- 
WoRTH UNION, No. 1108, ante. 

1188. Employment of accountant.|-—The a penis 
of a poor law union having reason to believe that 
their clerk had been guilty of fraud, & that sums of 
money had been misappropriated, employed pitf., 
an accountant, to audit their accounts, investigate 
them generally, & make up the books. Resolu- 
tions to this effect were from time to time entered 
in the rough minute-book, but there was no con- 
tract under the seal of the guardians :—Held : pltf., 
having done the work agreed upon, was entitled 
to recover, although the contract was not under 
seal.— HAIGH v. NORTH BIERLEY UNION (1858), 
KE. B. & E. 873; 28 1].. J.Q. B. 62; 31 L. T. O.S. 
213; 23 J. P. 195; 5 Jur. N. 8S. 511; 6 W. R. 
pba 120 EF. R. 735. 


nnotations :—Distd. Sutton v. Spectacle Makers’ Co. a 864), 
4 New Rep. 98. Consd. Hunt v. Wimbledon L. B. (1878), 
os P. D. 48; Lawford v. Billericay R. C., [1903] 1 K. B. 
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was passed, that 
anould 


servani.}—A municipal corpn. ma 
contract to hire a clerk or servant to 


render service in the ordinary business 





Mg 
Liable.}—A resolution of a municipality 
the road surveyor 
be associated with S., one of the 
councillors for R., to recei 
approve of contracts for ope a 
road. Pltf.’s tender was acce in 


CORPORATIONS. 


Executed contracts by medical officers & other 
officers, see Nos. 1118, 1115, 1125, ante. 


(d) Municipal Corporation. 

1189. General rule.|—-Youna & Co. v. ROYAL 
LEAMINGTON Spa CorRPN., No. 1126, ante. 

1190. ——-.]— Hoare v. Kinaspury URBAN 
Councim, No. 1127, ante. 

1191. Work & labour—Removing street obstruc- 
tion—Not Hable.|——LupLow CorPN. v. CHARLTON, 
No. 170, ante. 

1192. Goods sold & delivered—iIn parcels below 
£50 in value—Counell liable for parcels supplied.|— 
An urban authority invited tenders for a supply 
of coa) for a year, the amount of which would 
exceed £100. Pitfs. tendered, & their tender was 
accepted subject to the execution of the contract 
& bond required by Public Health Act, 1875 
(c, 55), 8s. 174. No such contract or bond was ever 
executed ; but pltfs. supplied coal from time to 
time at the request of the urban authority. The 
value of the coal supplied in response each 
separate request was below £50. In an action by 
pltfs. to recover the ) sae of the coal so supplied :— 
Held: the tender & acceptance did not constitute 
@ contract at all, inasmuch as the acceptance was 
subject to a condition which was never performed ; 
& there was, therefore, nothing to prevent there 
being an implied contract on the part of the urban 
authority to pay for each parcel of coals delivered 
at their request. Accordingly, pltfs. were entitled 
to recover the price of the coals supplied.— 
SPENCER, WHATLEY & UNDERHILL v. SOUTHALL- 
Norwoop Urran District Councii (1905), 69 
J.P. 308; 31. G. R. 641. 

1193. Employment of architect or engineer— 
Payment on quantum meruit.J—A rural district 
council under the powers of Local Government 
Act, 1894 (c. 73), s. 56 (1), referred an application 
for the execution of sewerage works within a 
portion of their district to a committee. The 
committee requested an engineer to report what 
works were necessary & to give an estimate of the 
cost. On his report & estimate the committee 
recommended the council to carry out certain 
works, The council adopted the recommendation 
& confirmed the minutes of the committee :— 
Held: although there was no contract under seal 
between the council & the engineer, yet, the work 
performed by him being necessary for the purposes 
for which the council was created, an implied 
contract arose, upon the performance of the work 
by him & the acceptance of its benefit by the 
council, for the council to pay for the work.— 
LAWFORD v. BILLERICAY RURAL District COUNCIL, 
{19038} 1 K. B. 772; 72 L. J. K. B. 654; 88 L. T. 
317; 67 J. P. 246; 51 W. R. 630; 19 T. L. R. 
322; 47 Sol. Jo. 8366; 11. G. R. 535, O. A. 
Annotations :—Oonsd. Bourne & Hollingsworth v. Marylebone 

B. C. (1908), 72 J. P. 129. . Jackson . Romford 

R. D. C. (1909), 73 J.P. 248. Folld. Hodge v. Matlock 

Bath & Soarthin Nick U. D. OC. & Nuttall (1910), 75 J. P. 


Maki road -——~ 





an engineer to make requisite surveys 
for supplying the city with water, & 
making application to govt. for a site 
for a reservoir. He employed pit to 
make plans which the comr. of public 
works required to see, & one of the 
aldermen wrote to pitf. to come down 


ve tenders & 


of the corpn., without their corporate pursuance of the resolution, & the work  & assist in p their appln. for a 
(1844),1U. c ercre HARBOUR | waa performed, examined, & approved site, which he did, the chairman hav 

; ), 1 U. C. R. 174.-—CAN, of by the surveyor & 8.:—Hejd: a also told him to go. The report o 

d. Where accepted.])—- An contract under seal was unneceséary.— their was adopted by the 


action may be sustained against a 
corpn. for work & lahour done for & 
accepted by them, without being sup- 
ported by a contract under the seal 
of the corpn.— Pim v. ONTARIO MUNI- 
oral COUNCIL (1860), 9 C. P. 804.— 


FETTERLY v. RUSSELL TOWNSHIP 
(1857), 14 U. ©. R 

1193 1. Kmployment of architect or 

neer—Payment on quantum meruit. 

—' Schule ok wets or a 

corpn. waa appointed 

treat with & recommend to the council 


. 433.—CAN. 


council :—Held: pltf. was entitled to 
recover for his work, & journey, though 
there was no contract under seal, & no 
bye-law rela to the matters out of 
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65: Douglass v. Rhyl U. C., [1913] 2 So 407. Distd. 
Baker ». olme Cuitram U. O. 1915), 85 L. J. K. B. 799. 
Apid. Faraday v. Tamworth Union Pir), 86 L. J. Oh. 


1194. -|— An urban district council 
who were building a kursaal under powers con- 








ferred upon them by a private Act, by a resolution 
employed pltf. as architect in connection with the 
proposed building. There was no contract under 


seal. After pltf. had done some of the work, but 
before it was finished, he was dismissed. In an 
action for damages for breach of contract, &, 
alternatively, on a mtum meruit, the jury 
awarded damages on the quantum meruit in excess 
of the amount claimed by A ask in his particulars : 
—Held: (1) deft. council having received the 
benefit of the work, were liable to pltf. on a 
quantum merutt. —HOopGE v. MATLOCK Bato & 
SCARTHIN NicK URBAN DistTRicr OCouncm & 
NoTTALL (1910), 75 J. P. 65; 27 T. L. R. 129; 
8 lL. G. R. 1127, C. A. 

Dini. Baker v. Holme Cultram U. a3 (1915), 

6L. J. K. 799, Hoare v. Kingsbury U 

feta), 107 L |, 492. 

1195. ——- ——.|—-DOUGLAss v. RHYL URBAN 
District Councin, No. 1135, ante. 

Contracts under Public Health Act, 1875 (c. 55).] 
—WSee Nos. 1125-1129, 1181, ante. 

Enforcement in equity J—-See Part X., Sect. 5, 
sub-sect. 4, post. 

(e) Joint Stock Company. 

1196. General rule. com- 
pletely registered under Joint Stock Cos. Act, 
1844, (c. 110), are bound by contracts made by a 
competent board of directors, though not under 
seal, or made in compliance with the requisites 
of s. 44, though, semble: they cannot enforce such 
contracts, 

Persons seeking to render those cos. liable on 
contracts made with the directors, must show 
their authority to bind the co., either by the pro- 
duction of the registered deed of settlement, or Oy 
proof that the bodv of shareholders authorised 
particular individuals to make contracts binding 
on the co. A ratification or admission by a com- 

etent board of directors will bind the co.— 

IDLEY v. PLYMOUTH GRINDING & BAKING Co., 
KINGSBRIDGE FrourR Minn Co. v. PLYMOUTH 
BAKING Oo. (1848), 2 Exch. 711; 17 L. J. Ex. 252; 
12 Jur. 542; 154 KE. R. 676. 








395 

“Annotations -— . Smith v. Hull Glass Co. (1849), 8 
OC. B. 668. . Re Sea Fire & Life Assce., Greenwood’s 
Case eee 3 De Ga. he & G. 469; Ernest v. Nichols 
1851), 6 oH. L. Cas. 401. Bata’ Bast A Man n Rye, 
v. 


antics B Ry. Geen 11 C. B. 77 
peer conn B. 2; Royal British Bank »v. 
Turquand (1856), 6 B. harles v. National 
Guardian Soc. (1 857) 29L. T. Oo. S. 246; Metropolitan 
Saloon Omnibus Co. v. Hawkins 1859), 4H. & N.87. Mentd. 
Prince of Wales Assce. Soc. »v. Ath m Assco. Soc. ay 
ae B. N.S. 756, n.; Balfour v. Meneat ( (1859), 5C.B. N.S 


See COMPANIES. 


B. Benefit recewed by other Party. 

Demise of tolls by corporation—Use & occupation 
by grantee.|—See No. 1078, ante. 

1197. thdrawal of corporation’s opposition to 
Parliamentary bill—Consideration for withdrawal 
not performed — Corporation may sue.] — FIsH- 
MONGERS’ Co. v. ROBERTSON, No. 1138, ante. 


SUB-SECT. 2.—EXECUTORY CONTRACTS. 


1198. Whether action maintainable—By cor- 
poration.|—Assumpait upon an executory contract 
not under seal cannot be maintained by a corpn., 
although the act creating it empowers the directors 
to make contracts, agreements, & bargains with the 
workmen, agents, undertakers, & other persons 
employed or concerned in making completing or 
continuing the works belonging to the undertaking. 
—East LONDON WATERWORKS Co. v. BAILEY 
(1827), 4 Bing. 283; 12 Moore, C. P. 532; 5 


L. J. 0. 8. C. P. 175; 1380 BE. R. 776. 
An Herta ee Gene Cr v. Grand Junction Ry. 
680). ¢ Church v. Imperial Gas Light 


Coke on lasaye 6 re ae El, 846. ‘So far as the decision 

n East Waterworks Co. v. Bailey_ proceeded on 

the distinction between contracts executed Ye executory 

we are compelled, after consideration, to express our 

opinion that it was wrongly decided; the case ay be 
guste ined, however, on another ground (Lokp DENM 

ke v. Cuckfield Union Grdns. (1852), ial 

as. 81. Dbtd. South of Ircland Colliery Co. v. Waddle 

a ‘L. R. 3.C. P. 463. East London Waterworks Co. v. 

failey can no longer | be conateret to be law (MONTAGUE 





3 oJ . v. Fox (1851), 20 
i, 3.0. B Se Tre uton-upon aul (1875), 
L. R. 10 C. Bd 

1199. Acaiisl corporation.|—-DorE d. PEN- 


NINGTON v. TANIERE, No. 1169, ante. 





PART X. SECT. 5, SUB-SECT. 1.—B. Pistot i. hay re se ery 4 san ay. rae ae Sg Malet lea aes 
ie r of a ry. co. entere & redge the arbour, pltf. had a 

tion co neted ohne lease fram corpora; contract. “on behalf of the co.” for dredge he offered to lend to the corpn. 
—Refusal to take lease—Corpor the construction ot the road, & for on condition that he did the dredging 
may poe epee contract.}—D. proposed to keeping it in repair. The contractor & that the corpn. should pay the costs 
a 8 corpn. to 0 take a lease of their lands completed tho deoater portion, when of the transport of the dredge to the 
nee of the proposal wae the co. stopped t. beh ra alleging that harbour. his offer was eee 

ping pee a ge the corpn. books, & com- they were not aware of the terms of the _pitf. transported his dredge, but the 
runlaniad to D-who took Yomswion, seal "not ‘noooamey ; (2) iho oo. wore gut iio contact for, dredeing (~~ 
Wi — a 

reaper on ye telah year’ a rent, betas d bound to pay for’ the work at the the corpn. were liable ioe the 


to complete the contract by taking 
out the lease. In a suit for specific 
performance :—Held: there had been 
acta of part performance sufficient to 
take the case out of the general rule by 

which corpns. can contract See ander 


1199 iii. 





thelr common on seal. —STEEVE os- seal, for = 
PITAL, DUB v. DYAS (1863 15 barrela :— 
I. Oh. Re d0s 2 15 Ir. Jur. 411.—IR. 


refusing 


Lemar — —— + ——-,}—Simp- 
DUNEDIN DRILL-SHED COMRS. 
(1885), 3N. ZL. R. 402.—N.Z. 
PART X. SECT. 5, SUB-SECT. 2. 
ane ooo i. i hake dy maintatnable— 


ation.}—An action on a 
contract "beaed. on the acceptance, not 
under r erecting a 


©. P, 87 9.—CAN. 

‘ hy iv. —— 
6 corpn, con 
chase of 


ards a b 


hata -oereed upon.—WHITRHEAD ». 
& Lake HvuRON 
(1859), * Gr. 157.—-CAN BRO 


aaa st 
entered into a contract, but not under 1199 
urchase of a quantity of 
the contract being 
executory Hes. were not Hable for 
to acce t barre 


mmanufnotured.—\ INGATE %. 
KILLEN Or REFINING Co. (1864), 14 





afterw 
the panction of the rate-payers, which 


Gost of bringing the dredge, although 
Ry. there was no contract under — 
WN UV. BELLEVILLE TOWN (1870), 


A trading co. 30 U. C. Kt. 373.—CAN. 


——) 


vi. Bro 
Linpsay TOWN IWN (1874), 35 UL. CG. I. ‘509. 
—CAN, 


chs vii. one oe v. 
CANADA PERMANENT LOAN & SAVINGS 
SOcInT? (1876), 39 U. OC. BR. 221.— 





Is not then 
ENNIS- 


1199 is —_—_— eee v. IN- 


Wherea muni- gErsoL BURWELL GRAVEL 
for the pur- Ros ton (1900), 20 C. L. T. 403; 32 

land for a market site, O. ~— CAN. 
e-law was passed with Pee . cites Bees AS — asronee 


seal, of a tender for recited the but did not name 
dam to form erreservoir waa brought the, seller, R there was no evidence . ram B MATa at Bie CABTING ve “B01 
& corpn. :~—Held: the contract meer a corporate — ir] possceton 
was not binding beca not under ad not been taken :—H he con- 1199 x. —— ole 
Muntorpat Councr. (1863), # W. A'B. tect dot -Hovor. e. enforod heute WN 21 We ta He elt 617 3 Ww. Ww go. 
. . v. HITBY TOWN ; ’ 
& W 315.—AUS. (ise), 14 Gr. 671.0AN. 4D. L. Rt. 486.—CGAN 
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Sect. 5.—When coniracts not under seal enforceable: 
Sub-sects. 2, 8 & 4.) 


_ 1200. .]—A co. having power to enter 
into a contract for the purchase of goods is bound 
by such contract, although the goods may not be 
intended to be used for the purposes of the co., 
& although this fact may be known to the person 
with whom the contract is entered into. 

The C. Co., formed for the purpose, amongst 
others, of constructing railways, by a letter from 
the secretary gave an order to the E. Co. for 500 
tons of rails at a certain price, to be paid for by 
three months’ acceptances from the date of 
delivery. The managing director of the E. Co. 
was also a director of the C. Co. The rails were 
intended to be used in the construction of a line of 
railway which the managing director of the C. Co., 
& not the Co. itself, had undertaken to make. 
The rails were made, but were not delivered, in 
consequence of the C. Co. being ordered to be 
wound up :—Held: the order was binding on the 
C. Co., although not under seal, & although the 
managing director of the E. Co. might have known 
the purpose for which the rails were to be used.— 

JONTRACT CORPN., EBBW VALE Co.’8 CLAIM 
(1869), L. R. 8 Eq. 14; 20 L. T. 964. 
Annotation :—Mentd. Re Phonix Bessemer Steel Co., Ex p. 

Carnforth Hematite Iron Co. (1876), 4 Ch. D. 108. 

1201. —— Employment of architect.]— 
PItf., an architect, had been requested by deft. 
school board to prepare plans for the enlargement 
of the schoo] & to act as clerk of the works & 
superintend the construction of the building. 
Pltf. prepared plans; but the lowest tender was 
for a larger sum than was estimated. Another 
architect was engaged, who carried out the work. 
Plitf. sued the school board for services rendered, 
& the jury found in his favour, awarding him a sum 
of £150 :—Held: as the agreement was not under 
seal pitf. was not entitled to recover.—START v. 
West Mersra ScHooL Boarp (1899), 63 J. P. 
440; 15 T. L. BR. 442. 

Compare No. 1115, ante. 

Executory contract put in suit by corporation.]— 
See No. 1138, ante. 











SUB-SECT. 3.—ADOPTION OR ACQUIESCENCE BY 
CORPORATION, 


1202. Binding in equity.|—Preston v. LIVER- 
POOL, ETC. JUNCTION Ry. Co., No. 1173, ante. 
1208. What is—Examination of goods—Supplied 
on order of mayor.|—If the mayor of a town orders 
weights & measures, & when supplied they are 
examined at a full mecting of the corpn., this is 
such a recognition of the contract as will make the 
corpn. liable to pay for them, although the order 
for them was not under the common scal of the 
corpn., & the fact that the mayor was afterwards 
ousted from his office by a judgment of the Ct. of 
K. B. makes no difference—DE GRAVE v. MOon- 
MOUTH CorpNn. (1830), 4 C. & P. 111, N. P. 
Annotations :-—Consd. Beverley _v. Lincoln, Gas Light & 
Coke Co. (1837), 6 Ad. & El, 829. Refd. Lawford ». 
Billericay C., {1903} 1 K. B. 772. Mentd. Hall v. 
Swansea Corpn. (1844), 13 L. J. Q. B. 107; Paine v. Strand 
Union (1846), 8 Q. B. 326. 
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h. What ta—Reaolution of council.) 
—An acceptance, by resolution of the 132.—CAN 
council, of an offer to purchase land k—— A 
from a municipal corpn. is sufficient 
to constitute a contract, & an agree- 


ment under seal is not easential.— 
TRACY v. NORTH VANCOUVER DISTRICT 
(1903), 10 B. C. R. 235; 348. Cc. FR. 


; cceptance of work done.] 
—SIELING v. KRONAU VILLAGE (1908), 
8 W. L. R. 552.—OAN. 


CoRPORATIONS. 


1204. ——— Entry of agreement in minutes of 
company—Payments by company—Parol contract 
by chairman.]—By the deed of settlement of a Co. 
incorporated by Royal charter for trading pur- 
poses the directors were to manage the business 
of the co., but all contracts above a certain value 
were to be signed by at least three individual 
directors, or sealed with the seal of the co. under 
the authority of a special meeting. Pitf. sued the 
co. on an agreement above the prescribed value. 
It was within the scope of the co.’s business, & 
was made by parol with the chairman, who, with 
his own hand, entered a memorandum of it in the 
minute-book of the co. It was recognised in corre- 
spondence with the secretary, & pltf. did work 
under it, & received payments by cheques for it. 
These payments passed into the accounts of the 
co., & were audited & allowed, but there never was 
any contract signed by three directors or under 
the seal of the co. On a case stating these facts, 
with power to draw inferences of fact :—Held: 
the contract was ratified, if not authorised, by the 
co., & was binding.—REUTER v. HLECTRIC TELE- 
GRAPH Co. (1856), 6 K. & B. 341; 26 1. JI. Q. B. 
46; 27 1. T. O. S. 167; 2 Jur. N. S. 1245; 4 
W. R. 564; 119 BE. R. 892. 


Annotations :—Consd. Frend v. Dennett (1861), 5 L. T. 73; 
Nicholson v. Bradfield Union Grdns. (1866), 7 B. & 8. 774. 
istd. Hunt v. Wimbledon L. B. (1878), 3c P. D. 208. 
Refd. Re Atheneum Life Assce. Soc., Ex p. Eagle Insce. 
(1858), 4 K. & J. 549; South of Ireland Collicry Co. ¥. 
Waddle (1868), L. R. 3 C. P. 463, Mentd. Lockhart v. 
picldecee Pocket Sewing Machine Co. (1889), 5 T. L. R. 
07. 


4205. ——— Entry on land & construction of 
works—Informal assent to proposals by directors.| 
—Where an incorporated co. stands by & permits 
expensive works to be executed at the. spot where 
its premises are situated, & its operations carried 
on, the effect. for all purposes of knowledge & 
acquiescence will be the same as in the case of an 
individual. ; 

Pitf. in 1855 submitted to the directors of a 
railway co. a project for a private branch line, to 
be constructed at pltf.’s cost, & for his accom- 
modation, to which the directors expressed their 
assent & agreement generally, but the terms & 
details were left for future arrangement. In 1856 
pitf., at: considerable cost, constructed the branch, 
& the co. prohibited the user until a definite under- 
standing should be come to. After some dis- 
cussion terms as to tolls & other matters were 
proposed by pltf., & the traffic was continued on 
the basis of. pltf.’s memorandum of terms, & pay- 
ments made by pitf. for the carriage of goods 
during two & a half years, but no agreement was 
ever signed by two directors. The directors 
ultimately insisted on terms originally suggested 
by them before the user commenced, & then ob- 
jected to by pltf.; & on pltf. declining to make an 
agreement in variance with the terms on which 
the user had been epjoyed, the co. proceeded to 
obstruct the traffic. On demurrer a bill for 
specific performance & injunction :—Held: there 
was an indefinite agreement in 1855 for a user 
on reasonable terms, that the actual user 
removed all difficulty about what terms were 
reasonable, & pltf. was entitled to specific per- 
formance on the basis of the unsigned memo- 
randum, on the terms of which the user had been 
permitted.— LAIRD v, BIRKENHEAD Ry. Co. (1859), 

1. Proof of 


acquieacence.] — The 
only way by which the collective 
assent of the members of a corporate 
body can be proved is by a resolution 
embodied in a minute.—MACARTHY ve. 
WELLINGTON Corpn. (1889), 8 N. Z 
L. R. 168.—N.Z, 
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John. 500; 29 L. J. Ch. 218; 11. T. 159; 6 
Jur. N. 8.140; 8 W. R. 58; 70 E. R. 519. 


tations -—Refd. Bourke v. Alexandra Hotel (1877), 25 
AW. R. 393; Marriott v. Reid (1900), 82 L. T. 369; p> as 


: ham Corpn. (1901), 85 L. T. 281. Menfd. Civil 
Borvioe Miustoul Ynstrument Assocn. ?. iit Case 
6 e e o e 
1206. ——— ——— Contract in writing by manager 


of company.|—Pltf. entered into a contract in 

writing with the general manager of a railway 

co. for the purchase of some land belonging to the 
co. In pursuance of the terms of the contract, 

a branch line of rails was laid down by the co.’s 

servants, machinery & plant were removed by 

the co.’s waggons to the land, pltf. was let into 
possession, & the land was measured by an officer 
of the co. :—Held: pltf. was entitled to a decree 
for specific performance.—WILSON v. WEST 
HARTLEPOOL Hy. Co. (1865), 2 De G. J. & Sm. 
475; 5 New Rep. 289; 34 L. J. Ch. 241; 11 
T. 692; 11 Jur. N.S. 124; 13 W. R. 361; 46 

}. R. 459, L. JJ. 3 subsequent proceedings, 34 Beav. 

414, 

Annotations :-—Cousd. Hunt v. Wimbledon L. B. (1878), 
40. P. D.48; Hart v. Hart (1881), 18 Ch. D. 670; Teebay 
v. Manchester & Sheffield Ry. (1883), 52 L. J. Ch. : 
Ite Patent Ivory Manufacturing Co., Howard v. Patent 
Ivory Manufacturi Co. (1888), 38 Ch. D. 156. 

Hoare v. Kingsbury U. C., [1912) 2 Ch. 452. 
v. Prince (1866), 14 L. T. 43 ; Melbourne Banking Corpn. 
v. Brougham (1879), 48 L. J. P. C. 12; Re Northumber- 
land Avenue Hotel Co., Sully’s Case (1885), 54 L. T. 763 
Davis v. Leicestor Corpn. (1894), 42 W. R. 362. M ‘ 
Bateman v. Mid Wales Ry. (1866), L. R. 1 C. P. 499; Re 
National Savings Bank Assocn., Brady’s Case (1867), 15 
W. R. 753; A.-G. v. Biphosphated Guano Co. (1879), 11 


Ch. D. 327. 

1207. —— Agreement for lease.] —A 
municipal corpn. passed a resolution in Jan. 1860, 
agreeing to let to pltf. the flat part of the beach 
opposite to pltf.’s field, for 300 years, at a nominal 
rent. Pltf. claimed all the beach comprised 
between lines drawn in prolongation of the sides 
of his field, & he built a wall & terrace along the 
part) so claimed. In 1864 the corpn. gave pltf. 
notice to quit, &, after much negotiation, in 1869 
brought an action of ejectment against pltf., who 
thereupon filed the bill in this suit for specific 
performance :—Held: though the agreement was 
not under seal, the corpn. was bound by acquies- 
cence, & must perform the agreement to grant a 
Iease.—CrooK v. SEAFORD CoRPN. (1871), 6 
Ch. App. 551; 25 L. T. 1; 35 J. P. 804; 19 
W. R. 938, L. C 
Annotations -—Expld. Hoare v. Kingsbury U. C., [1912] 

2 Ch. 452. Retd. Hunt v. Wimbledon L. B. (1878), 3 

» P. D, 208; Melbourne Banking Corpn. v. Brougham 

{tere 48 L. J. P. ©. 123; Hoare v. Lewisham Corpn. 

(1901), $5 L. T. 281. 

1208. ——— ——— By corporation—Rights reserved 
enforceable.]—— The proprietor of a public house 
with a draw-up in front of it which also belonged 
to him offered by letter to the corpn. of the borough 
to aes the draw-up to be thrown into the 
public road on condition that his signpost was 
allowed to continue at a convenient spot on the 
widened highway, & that certain front gardens 
belonging to other frontagers were also thrown 
into the road. The corpn. did not reply to this 
letter, but ee eaueouy it did throw the gardens 
& the draw-up into the public road. The pro- 
prietor of the public house thereupon erected his 
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m. Where seal omitted-—- Through 
mutual mistake.}—-WRIGHT v. SUN 
MvutTuAL INSURANCE Co. (1878), 29 
C. P. 221; 5A. R. 218.—CAN. 

n—— 7 hk fraud.}—LONDON 
LIFE INSURANCE Co. v. WRIGHT (1881), 
6S. ©. R. 466.—CAN. 

void 


O—— ———.]—A lease 
under the Act, waa attempted to be 








supported b 


was not under the co 
was a resolution 
council, who were in the habit of 
m the corporate 
The proof that the property A 
held for public trusta was defective ; 
but the profits had been applied to 
Publlo Durposes, aie lease was eae 
resolution granting 

in favour of the chamberlain of the 
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signpost in the highway, & the corpn. threatened 
to have it removed :—Held: the proprietor was 
entitled to restrain such removal, as the facts 
constituted an agreement between him & the 
corpn. in the terms of his letter, & the agreement 
was part performed by the action of the corpn.— 
Hoare & Co., Lrp. v. LEwisHAm Corpn. (1902), 
87 L. T. 464; 67 J. P. 20; 18 T. L. R. 816; 46 
Sol. Jo. 715, C. A. 

Enforcement of rights in equity.|—See Sect. 5, 
sub-sect. 4, post. 

Ratification under seal.|—Sce Sect. 4, ante. 

Consent of corporators to ultra vires acts.]—Sce 
Part IX., Sect. 5, sub-sect. 4, ante. 


Sus-secT. 4.—WHEN ENFORCEABLE IN EQUITY. 
1209. Corporation compelled to make legal 
assurance of property—General rule.J—A ct. of 
equity will not compel a corpn. to execute a legal 
assurance of corporate property in pursuance of a 
contract not under seal unless valuable considera- 
tion for the contract be expressly proved, or 
evidence be given of acts done or omitted by the 
contracting party on the faith of the expressed 
legal assurance.—WILMOT v. COVENTRY CORPN. 
(1835), 1 Y. & C. Ex. 518; 160 HK. R. 211. 
Annotations :-—Retd. Diggie v. London & Blackwall Ry. 
fate) 14 Jur. 937; Drogheda Corpn. v. Holmes (1855), 


H. L. Cas. 460; Jack v. Holmes (1855), 26 L. T. O. S 
159: Eccl. Comrs. v. Merral (1869), L. R. 4 Exch. 162. 


1210. ——— Expenditure incurred on faith of cor- 


' porate resolution—To grant interest in property.|— 


Semble: if a regular corporate resolution has been 
passed for granting an interest in the corporate 
roperty, & upon the faith of it expenditure has 
been incurred, the ct. will compel the corpn. to 
make a legal grant in pursuance of the resolution, 
although it is not under the corporate seal.— 
MARSHALL v. QUEENBOROUGH CORPN. (1823), 
1 Sim. & Seo : ae & see Baise, ‘an 
4 : v. Coventry rpn. 5 

A eC. Ex. 318 : Juck °. Holmes (1855), 26 L. T. O. 8. 
159. Refd. Diggle v. London & Blackwall Ry. (1850), 15 
L. T. O. S. 208; Drogheda Corpn. v. Holmes (1855), 5 
eo Cas. 460; Hoare v. Kingsbury U. C., [1912] 2 Ch. 

5 


1211. Not when unenforceable at law—-Owing to 
informality of contract.|—A co. incorporated by 
Act of Parliament advertised for tenders for the 
formation of their line of railway. Pltf. sent in a 
tender for a portion of the work, which was 
accepted by the engineer of the co. authorised to 
act on their behalf, & such consent was recognised 
by the directors at a board meeting. Nothi 
further was done & no specific contract in a leg 
form was reduced into writing to which the seal 
of the co. had been affixed. Plitf., in consequence, 
as he alleged, of the acceptance of his tender, went 
to a great outlay in order to be prepared for pro- 
ceeding with the works, but the whole scheme 
being afterwards abandoned, the directors refused 
to allow him compensation for the expenses 
incurred. Pitf. filed his bill for relicf, whereupon 
the co. demurred Ddageioan | for want of equity :— 
Held: the demurrer would be allowed for where 
by legal enactment certain formalities were required. 
to render contracts legally binding on the parties 


a prior contract, Winell | 


oa seal, but 
of the common war esse ceey Aoe it ee Z 
appointed by the common council, was 
ander value :—Heild: although equity 
might enforce a contract or resolution, 
not under seal, or binding at law 
against a corpn., yet this resolution 
could not be enforced, & would not 


ort the _ lease.—A.-G. v. BALL 
(isa7), 10 L Eq. R,. 146.— IR. 


roperty. 
ad been 


many years. 
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Sect. 5.—When contracts not under seal enforceable: 
Sub-sect.4. Sects.6d&7. Part XI. Secis.1 &2.} 


the want of such formalities would not be a ground 
for giving jurisdiction in equity in matters to which 
such jurisdiction would not otherwise be extended, 
& the mere allegation of trusteeship, which was a 
conclusion of law, was not of itself sufficient, but 
the case made must support the allegation.— 
JACKSON v. NortH WALES Ry. Co. (1848), 1 
H. & Tw. 75; 6 Ry. & Can. Cas. 112; 18 L. J. Ch. 


91; 12 L. T. O. S. 489; 13 Jur. 69; 47 E.R. 
1332, L. C. 
1212. ———_ —-—— Plaintiff acting with knowledge 


of rights of company.]|—The agent of a railway co. 
made a verbal agreement with the contractor for 
the line that if he would build on land of the co. 
certain cottages more substantially than would be 
required for his own purposes, & would leave them 
for the use of the co. then the co. would pay his 
£5,000. The cottages were accordingly built, &, 
when the railway was completed, the contractor 
left them on the land, & the agent of the co. made 
an agreement with the contractor that he should 
be paid £500 a year for the cottages by way of 
rent, with an option to the co. to purchase them 
for £5,000. This agreement was confirmed by a 
resolution of the board of directors. The co. paid 
the £500 a year for some years, & then refused to 


pay :— 

Held: (1) the claim of the contractor being 
simply for payment of money could not be en- 
fo in the Ct. of Ch. & though the contractor 
was unable to sue at law because the ayreement 
was not under seal, he did not thereby obtain an 
equity to enforce a claim for money ; (2) inasmuch 


CoRPORATIONS. 


as the contractor did not act in ignorance of the 
rights of the co., he could not claim compensation 
for having been induced to build on the land of the 
Co.— CRAMPTON v, VARNA Ry. Co. (1872), 7 Ch. 
App. 562; 41 1. J. Ch. 817; 20 W. R. 713, L. O. 

Annotation rr aioe Hunt v. Wimbledon L. B. (1878), 8 

1218. Provisional payment—lInsufficient for part 
performance.]|—KIDDERMINATER CORPN. v. HARD- 
WICK, No. 1163, ante. 

Contract for renewal of lease & rebuilding—When 
enforceable against corporation.|—Sce No. 1143, 
ante. 

Specific performance—Benefit of contract received 
by corporation.|—See Nos. 1171, 1176, ante. 
Adoption or acquiescence by corporation.|— 
See Nos. 1205-1207, ante. 





Sect. 6,—NEGOTIABLE INSTRUMENTS. 

See, generally, AGENCY, Vol. I., pp. 645-647; 
Buss oF EXcHANGE, Promissory Notes & 
NEGOTIABLE INSTRUMENTS, Vol. VI., p. 58, No. 
464; CoMPANIEs. 


Secr. 7.—OTHER CASES. 

1214, Devolution of personal contract—With 
py alam sole.}—HowLry v. KNicuT, No. 71, 
ante. 

Succession generally, see Part I., Sect. 3, ante. 

1215. Contract under seal—Whether capable of 
rectification.|— FarapAY v. TAMWORTH UNION, 
No. 1108, ante. 


Part XI.-—Liability and Remedies in Tort. 


See NOTE on p. 270, ante. 


Sect. 1.—IN GENERAL. 


1216. General rule—Act within scope of cor- 
poration.|—-GREEN v. LONDON GENERAL OMNIBUS 
Co.. No. 1253, post. 

_ 1217. -}—There can be no question 
since the decision of the case of Goff v. Great 
Northern Ry. Co., No. 1261, post, that where a ry. 
co. or any other body, for it does not matter 
whether it is a ry. co. or not, have upon the spot. 
@ person acting as their agent, that is evidence to 

o to the jury that that person has authority 

rom them to do all those things on their behalf 
which are right & proper in the exigencies of their 
business, all such t, as somebody must make 
up his mind, on behalf of the co., whether they 
should be done or not, & the fact that the co. are 
absent, & the person is there to manage their 
affairs, is prima facie evidence that he was clothed 
with authority to do all that was right & proper ; 
& if he happens to make a mistake, or commits 
an excess, while acting within the scope of his 
authority, his employers are responsible for it 
(BLACKBURN, J.).—POULTON v. Lonpon & Soutu 








WESTERN Ry. Co. (1867), lL. R.2 Q. B. 5343 8 
B. & 8. 616; 36L. J. Q. B. 294317 L. T. 11; 31 


J. P. 677; 16 W. R. 309. 

Annotations :—Consd. Allen v. L. & 8. W. ty. (1870), 
L. R. 6 Q. B. 65; Edwards v. L. & N. W. Ry. ary 7 
L. R. 5 C. P. 445. Distd. Mooro v. Met. Ry. (1872), 
L. R. 8 9. B. 36. Folld. Charleston v. London Tram. Co. 
(1888), 4 T. L. R. 629. Distd. Smith v. North Metropolitan 

* Pram. Co. (1891), 55 J. P. 630. Consd. Radley v. L. C. C. 
(1913), 109 L. T. 162. Folld. Ormiston v. Ga. Ww. Ry., 
[1917] 1 K. B. 598. Refd. Bolingbroke v. Swindon L. B. 
1874), L. R. 9 C. P. 575; Mill v. Hawker (1874), L. R. 

Exch. 309; Bank of New South Wales v. Owston (1879) 

4 App. Cus. 270; Gib v. National Amalgama 

Labourers’ Union of Gt. Britain & Ireland, [1903] 3 K. B. 

600; Smithies v. National Assoc. of Operative Plasterers 

(1908), 78 L. J. K. B. 259 ; Campbell v. Pad n Corpn., 

[1911] 1 K. B. 869; Whittaker v. L. C. O., (1915) 2 K. B. 

676. Mentd. Abrahams v. Deakin, [1891] 1 Q. B. 516. * 

1218. -J}—An action for a malicious 
prosecution will lie against a co. 

The employment of policemen by a co. to protect 
their property is an act within the scope of the 
incorporation of the co.—EDWARDS v. MIDLAND 
Ry. . (1880), 6 Q. B. D. 287; 50 L. J. Q. B. 
281; 438 L. T. 694; 45 J. P. 874; 29 W. R. 609. 
Annotations :-—Folld. Kent v. Courage, Croft v. Same (1890), 

56 J. P. 264; Cornford v. Carlton Bank, [1899] 1 Q. B. 

392. Consd. Lambert v. G. E. Ry., (1909) 2 K. B. 776. 

Refd. Pratt v. British Medical Assocn., [1919] 1 K. B. 244. 

Mentd. Flood v. Jackson, [1895] 2 Q. B. 21. 








PART X. SECT. 6. q. Power to accept negotiable tnstru- v. ONTARIO INVESTMENT ASSOON. 
p. General rule.)\—A corpn. has no ments—In absence of statut prohi- (1888), 16 O. R. 269.—OAN. 
Bee POWEE SxDrCasTy mites nme With” BRANCH RY. CO ©. Biace (1BTO) 2 aa nanan Action will | sot Mer 
ou wer ex y given - Co. v. 
or implied inferentially by eagon of Han. 139.—CAN. ’ renin} ane Cone 


the nature of the business..__STEPHENE 
t. NORTH BATTLEFORD SCHOOL Dis- 
TRICT (1908), 9 W. L. R. 501.—CAN. 


MABSHALL v. CENTRAL ON- 
TARIO Ry. Co, (1896), 28 O. R. 241. 


PART XI. SECT. 1. CAN, 
r, Deceit—Action will Ue.}—Moorz 


XI.—Liapmiry AND REMEDIEs 1n Tort. 
Assault.]—See No. 1259, post. ‘i 


1219. Breach of trust.]|—A municipal corpn. 
were trustees of a charity. aed permitted their 
town clerk to receive & retain the trust moneys, 
instead of seeing it applied to the purposes of the 
trust :—Held: the corpn. & the town clerk were 
liable for the breach of trust. 

Assuming it to have been right to permit the 
mayor to receive this money, was it enough for 


the corpn. to see that the mayor produced a receipt, | 


neglecting altogether to superintend the employ- 
ment of the money according to the trust, & thus 
leave the mayor at liberty, for anything they 
knew, to allow the misemployment of the money, 
in the way in which it has been done in this case. 
There was great neglect. The corpn. of L., whose 
servant it is said the mayor was for this purpose, 
ought vigilantly to have watched & superintended 
the employment of that money, which they placed 
in his hands; if they had so done, they would 
have known that this breach of trust had been 
going on. ‘There has been a plain neglect on 
their part, & they are answerable for the conse- 
quences of that nelgect (Loup LANGDALE, M.It.).— 
A.-@. v. LEICESTER CoRPN. (1844), 7 Beav. 176; 
49 BK. R. 1031. 

False imprisonment.|—_See No. 1217, ante, No. 
1261, poat. 

Fraud by agent.]—See No. 1268, post, & AGENCY, 
Vol. I., p. 587, No. 2245. 

Fraudulent representation.|—Sce No. 897, ante. 

Libel.|—See Nos. 1244, 1263, post. 

Maintenance.|—See No. 1280, post. 

Malicious prosecution.|—See No. 1218, ante, 
Nos. 1246-1248, 1250, 1265, post. 

Negligence.]|—-See Nos. 1224, 1227, post. 

Nuisance.|—See No. 1229, posi. 


1220. Passing off—Using name of hbank— 
Whether action will lte.|—In an action against a 
banking corpn., the declaration stated that pltf. 
had established a bank called The Bank of L. at 
great expenses & caused the name to be published 
é& affixed to the offices of the bank, & is thor 
to be issued ; & that defts. afterwards fraudulently 
established another bank, under the style of 
The Bank of L., by reason of which, pitf. 
was prevented from carrying on his business at 
his bank so fully as he otherwise would, & was 
deprived of gains & profits :—Held: the declara- 
tion was bad for not showing that pl(f. carried on 
the business of a bank. Qu.: whether the corpn. 
could have been liable in such an action.—LAWSON 
v. BANK oF LONDON (1856), 18 C. B. 84; 25 
L. J.C. P. 188; 27 L. T. O. S. 184; 2 Jur. N.S. 
716; 4 W. RR. 481; 139 E. R. 1296. 

Annotations ——Retd. Licensed Victuallers Newspaper Co. 
v. Bingham eee , 36 W. R. 433. Mentd. McAndrew v. 
Bassett (1864), 4 New Rep. 12; Maxwell v. Hogg, Hoge 
v. Maxwell (1867), 2 Ch. App.-807 ; Raggett o. Windlator 
(1873), L. R. 17 Hq. 29. 

1221. Quare impedit—Action will He.|—Prrre 
(LORD) v. CAMBRIDGE UNIVERSITY & WOODROFFE 
(1692), 3 Lev. 382 ; 2 Lut. 1100; 83 EB. R. 715. 
Annotations :—Reid. Yarborough v. Bank of E. 1812), 

16 Kast, 6; Edwards v. Exeter (1839), eae 6 ees 

Trespass.]—-See Nos. 1258, 1259, 1893, post. 


1222. Trover—Action will lie.]|—YaRBOROUGH 
v. BANK OF ENGLAND, No. 199, ante. 
Wrongful distress.j—See No. 1252, post. 


See, generally, Torrt;,. Trespass, Trover & 
DeBTINUE. 


PART XI. SECT, 2. 


t. General rule— Common = law in the 
liabiltiy.}—Where a public body is 
with duties w. involve the at the suit of any 


_ conduits, ‘ 
, Grains, feeders, weirs, dams,’ etc. 


exercise of judgment & discretion, the 
only remedy available against it for 
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1228. General rule.|—-Where persons are in- 
corporated by Act of Parliament for a particular 
purpose, & have full powers given them to effect 
that purpose, if the effecting of it may occasion, 
not only in the course of originally executing the 
necessary works for the required purpose, but at 
recurring intervals afterwards, inconvenience or 
injury to others, they may be treated as under an 
obligation to take, from time to time, measures 
to prevent the occurrence of such inconvenience 
& injury. Where the Legislature has authorised 
certain persons to effect a certain purpose, & has 
given them the powers necessary to effect it, they 
may exercise these powers to their full extent 
without incurring responsibility, but in so doing 
they must not occasion any necdless injury to 
any one. 

A local Act of Parliament incorporated certain 
persons for the purpose of securing a regular & 
proper supply of water to millowncrs whose works 
were situated on the banks of the river B. These 
persons had powers given them to collect the 
waters of several small streams into a reservoir, & 
as often as necessary, to send down these waters 
to the river B. through the channel of a stream 
called M. The second clause of the Act directed them 
to make, erect, construct, maintain, repair & keep 
by means of a reservoir, a due & adequate supply 
of water for the river B, at all seasons of the year 
& to enter on the lands at the different streams 
named ; to do what was necessary for the convey- 
ance & due regulation of the supply of such waters, 
& “to make, erect, alter, maintain, repair, widen, 
deepen, scour, cleanse, & keep proper & sufficient 
aqueducts, channels & watercourses, 
The eighty- 
second clause gave similar directions, & ordered 
that the surplus water should be returned into the 
different streams from which it had been taken, 
& also made provisions for supplying with water 
the cattle depasturing in fields adjoining. The 
persons incorporated under the Act erected the 
reservoir, collected the waters of the different 
streams, & sent them through the channel of the 
M, to supply the B, but, after a time, neglected 
to cleanse the channel of the M, so that at times 
it overflowed its banks, & did damage to the lands 
of the adjoining proprietors :—Held: under the 
words of the Act there was an obligation on the 
persons so incorporated to take care that the due 
execution of the works & operations intended by 
the Act should not be injurious to the lands lying 
along the banks of the M, & the bed or channel 
of the M must be cleansed & kept in a proper 
state for the flow & reflow of the water that to 
pass through it.—GEppIS v. BANN RESERVOIR 
(PROPRIETORS) (1878), 3 App. Cas. 430, H. L. 
Annotations Hill v. Metropolitan Asylum (1879), 


:—Consd. 
4 +3 B. D. 433; File v. Manchester Corpn. (1881), 
44 L. T. 517 ‘ote Light Coke Co. v. St. wert Abbota, 


Kens mn y (1884), Cab. & El. 368. A 
meomian o. . B. & &. O. Ry. (1885), 29 Ch. D. 89; Evans 
°e M.S. & L. Ry. (1887), 36 Ch. D. 626. Consd. Colac 


072 
v. Brighto': Corpn., Oliver v. torsham L. B., (18 .B. 
332: Dixon v. G. W. Ry. (1896), 75 L. T. 245. rams 
Distd. Southwark & Vaux Water Co. v. Wandswo 
Board of Works, [1898] 2 Ch. 603. Folld, 
Pacific Ry. v. Roy, [1903] A. ©. 220. Consd. Ash v. 
G. N. Piece. & Brompton Ry. Co. ATI 67 J. P. 417; 
MoCleliand v. Manchester rpp., [1912] 1 K. B. 118; 
Newberry v. Bristol Tram. & Carriage Co. (19132), 107 
L. T. 801; Papworth v. Battersea Corpn., (1916) 1 K. B. 


President, ctc. v. Summerfield [1893] A. C. 187; are 


by ita negligence.—NEW GORDON 
Diamond MINING Co. v. Du Tort’s 


ormance of those PAN MINING BoaRD (1892),.9 8. C, 


nce pert 
a ti f action for damages 150.—8. AF. 
uties is by way o 7m injured 


person 
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Abid, Distd. G. C. ae Re Howlett, (918) 2A, A. ©. 511. 


Carpenter oe ppebury: Bs 1920) - K. 195. 
nsd. “Boynton Anch e Ditee. N Eating 
oe 7" alte 21) 2 K. B. 


213; Sheppard’ @. v. Ginaes Doe *» 
Otc 21) hw 132. Harrison A Southwark & 
Water con {1891} 2 Ch. 409; A.-G. ». Conduit 
olliery Co., [1895] 1 Q. 301 Goldberg v. Liverpool 
in. (1906), 82 L. T. 362; Lamborev. Lowestoft Coup 
(1901) 1 K. B. 590; Kast Fremantle Corpn. v. Annois, 

{1902] A. C. 213. 

1224. Governed by statute.]—In an action 
brought against the Local Board of Health of S., 
it was averred in the declaration that defts. were 
the Local Board of Health of 8., i.e., The Local 
Board of Health duly established & * constituted 
according to law, in & for the entire area, places 
& parts of places within the boundaries of S., as 
the same were fixed by The Municipal Corpn. 
Act; & that defts., acting as such Local Board, 
conducted themselves so wrongfully, improperly & 
negligently, & with such want of due & proper 
care in the construction, management & direction 
of a certain sewer & certain sewage within their 
district, that, by & through means of the wrongful, 
improper & ‘negligent conduct of defts., & their 
want of due & proper care as such Local Board in 
& about the premises, great quantities of filth & 
sewage matter were poured in & upon certain 
canals, approaches & works of a certain bridge, 
of which pltfs. were the proprietors :—Held: such 
an action for negligence was properly brought 
against The Local Board of Health, eo nomine ; for 
that such a wrong was not the subject of compensa- 
tion under Public Health Act, 1848 (c. 63), s. 144, 
& it was contemplated in s. 139 that an action 
might be maintained for such a wrong against the 
Local Board eo nomine. 

These Local Boards of Health are very peculiar 
bodies, the creatures of statute, to whom very 
extraordinary powers are given, & who may 
therefore reasonably be made liable to unusual 
liabilities. What that liability is, if any, must be 
determined by a true interpretation of the statute 
by which they are created (CAMPBELL, C.J.).— 
SouTHAMPTON & ITCHIN BRIDGE Co. v. SOUTIIAMP- 
TON LocAL Boarp (1858), 8 E. & B. 801; 28 
L. J. Q. B. 41; 4 Jur. N.S. 1208; 120 E. R. 298 ; 
sub nom. ITCHIN BRIDGE Co. v. LocaAL BOARD OF 
HEALTH OF SOUTHAMPTON, 30 L. T. O. S. 256; 
6 W. R. 223. 

Annotations -—Consd. Ruck v. Williams (1858), 3 H. & N. 

308; Mersey Docks Trustees _v. Gibbs (1866), 11 


H. L. Cas. 687; R..v. Selby Dam Drainage Comrs., [1892] 


1 Q. B. "348. BRefd. Metcalfe v. Hetherington (1860), 


5H. & N. 719; qolliday © St. Leonard, ae are ver (1861), 
116. B. N.S. ae Coe v. Wise (1864), 5 B. & 8. 440; 
Bostock vy. Ramsay U; C. [1900] 2 Q. HB. 616; Tozeland 
v. West Ham Union, Tivo?) a K. B, 920. 

1225. -]-—— The mere fact that the 
breach of a public statutory duty has caused 
damage does not vest a right in the person suffering 
the damage against the person guilty of the breach ; 
whether the breach does or does not give such 
right of action must depend upon the object & 
language of the particular statute.—ATKINSON v. 
NEWCASTLE WATERWORKS Co. (1877), 2 Ex. D. 











441; 46 L. J. Ex. 775; 36 L. T. 761; 25 W. R. 
794, 0. A. 
eearertrh -—~Folld. terry v. puactan-on- Sea Gas & Water 
(1889), 6 T. L. Peay 7c e aon 
Dhatelot oard of win’ 8, (1808) 8 1 Q oodson 
Sunbury Gas Consumers 1 896), ie ° * he. gor Gale 


as & Water Co. (1963), 89 


Lada e —_—- statute, 
KERB GRAND RIVER NAVIGATION 
Co. (1854), 11 U. C. R. 334.—CAN. 


©. Rhymney & Aber Valleys 


the public ben 


the act, 
u. -—-—— No remedy given by manner 
statute.}—If a public bony, acting in 


the execution of a public trust & for 


they are authorised by, law to do, & 
causes special tnd 5. AF 

uses 8: a AF, 
particular person, that person 
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399; impson v. South Oxfordshire yee & Gas 
13 1 bah 


i1b08 917; Dawson v. Binet tA bet OT 

5 Pi Cornell v. Hay (1873), L 
vee v. rugge Price ee, 1 Ex. D. 269 ; omic 
v. a one (870), 4 A pp. Cas 256; “88 Northern 
Co. v. Hdgehill (1883), 1 11 2. . D. 225; Molliss 
v. Shirley & Hreomantle L: B. of on He ,54L. J. Q. B. 
ae paket vw. Newmarket L. B., [189 a) A. ©. 345; 
v. Taff Vale Ry. uisosy 64 L. J. Ch. 230; 


Charland ctu of Patent Agents v . Lockwood (1894), 
743 Patent Agents Institute v. Lockwood, 
re 7 a 341 5 , Parkinson v. Earby Gas Co., cs 


1896) 1 Q. B ton & corn ‘Type Foundry 

Co. v. Toronto $08 ; Johns Gas Co. 98] A. C. 447; 

Hartley ». Rochdale eee -» {1908] 3% a 504; “Butler 

v. Fife Coal Co., [1912] A. GC. ae Neville v. London 

Express Newsusper, 110) {1919} A. C. v. Marshlan 

Smeeth & Fen Comrs., et g20) 1 k, 7 155. Mend. 
231; Picker 


Handley v. Monet EE er ee hh ices é aceen 


James a Abe ‘ 

L. R. 9 Exch 25°: ; Thorley v. 189. B.D cero 34 3 
169 ; Vallance v. Fallo (1884), 109 ; 

Hall, 71891] LO. BL Tar 5 ‘oven %. ‘Wimborne, (1808) 
2 Q. B. 402; Price v. Webb, [1913] 2 K. B. 367, 

1226. 'S. P. M'COLLA v. CLACTON-ON-SFA Gas & 
WATER Co. (1889), 5 ‘I’. L. R. 690, C. A. 

1227. ——.]— The liability of a body 
created by statute is governed by the statutes 
which create it. The powers conferred when 
exercised at all must be executed with due care. 
In the absence of a contrary intention, its duties 
& liabilities are the same as those imposed by the 
general law on a private person doing the same 
thing. But for mere nonfeasance no action lies 
except in regard to a duty towards pltf. imposed 
by the statute & negligently omitted. 

In an action to recover damages for injury to 
resps.’ property arising from the fall of an over- 
hanging road, consequent upon the giving way of 
its retaining wall, which applt. corpn. was under 
a statutory duty to maintain for the purposes 
merely of road conservancy, it appeared that the 
result was due to original defects in the structure 
of the wall, & that applt. was not negligently 
ignorant thereof, é& not guilty of misfeasance :— 
Held: according to the truc construction of the 
Orders in Council constituting the applt. corpn., 
it was vested with administrative powers, subject 
to the control of the Government, & there was oe 
intention to render it responsible to resps.. 
respect of such injury.—GIBRALTAR SANITARY 
Comns. v. ORFILA (1890), 15 App. Cas. 400; 59 
L. J. P.C. 95; 63 L. T. 58, P. C. 

Annotations :—Folld. Pictou Municipality v. oe [1893] 

A. C. 524. Consd. es v. Warblington U 1906), 
70 J. P. 233. Refd. S ance Municipal Council - ourke 


(1895), 72 lL. T. 805: gton ri aro 


nson v. Workin 
(1897) 1 Q. i. 619. Lies Brabant v. King, [1895] A. C 
1228. —— 


-|—Public corpns. to which an 
obligation to keep public roads & bridges in repair 
has been transferred are not liable to an action 
in respect of mere non-feasance, unless the Legis- 
lature has shown an intention to impose such 
liability upon them.—PicTtou MUNICIPALITY v. 
GELDERT, [1893] A. C. 524; 63 L. J. P. C. 87; 
69 L. T. 510; 42 W. R.114; 1 R. 447, P. ©. 


Annotations Red. aot Deon v. Brighton Corpn., Oliver 
Vegeta Gan “ [1894] 1 Q. B. be Brabant o. 

ai are a: pubes District Board of 

ydney Munic Jouncil »v. 

(100511 Pik mA a 433 ; Maguire v. Liverpool 1 Corpn., 

ina 18 B. 7673 8. ort Hammersmith Co. mn. (1820), 


Dawaon v. pele, U. ni Me) 

149;  papeorth v. Battersea B. C. (1914), 79 bt 105. 
1229. }— Certain general principles 
have been laid down for our guidance in cases of 
this nature. In the first place there is a pre- 
sumption that a public body whether a tea ng 


4) 




















ee ee ee 


remedy, unless ono is given by statute. 
——J OHANNESBURG oN NOES- 

SION & BUILDING Co., LTD. RanpD 
PLaGuE COMMITTEE (1808), T. My 406.— 


do an act which 


Fart X1.—LIABILITY AND REMEDIES IN Tort. 
body or not is not authorised to create a nuisance « 


or otherwise to affect private rights unless com- 
pensation is provided. In the second place this 
presumption must yield wheie the language of the 
statute is sufficiently clear to authorise the nuisance 
without, compensation. In the third place if the 
statute expressly confers a power but adds a 

roviso that no nuisance must be created, it is no 
defence to say that the work, in truth, cannot be 
done without creating a nuisance (CoZENS-HARDY, 
M.R.).—PRIck’s PATENT CANDLE Co., Us 
LonpoNn County CouncIL, [1908] 2 Ch. 526; 78 
L. J. Ch. 1; 99 I. T. 5713; 72 J. P. 4293; 24 
TL. R. 823; 71. G. BR. 84, C. A.3 affd. on other 
grounds, sub nom. LONDON CoUNTY COUNCIL v. 
Price’s CANDLE Co., Lrp. (191]), 75 J. P. 329, 
H. L 


1230. Permissive powers.|— The Legis- 
lature has very often interfered with the rights of 
private persons, & in modern times it has generally 
given compensation to those injured; & if no 
compensation is given it affords a reason, though 
not a conclusive one, for thinking that the intention 
of the Legislature was, not that the thing should 
be done at all events, but only that the thing should 
be done, if it could be done, without injury to 
others (LORD BLACKBURN). 

Where the terms of a statute are not imperative, 
but permissive, the fair inference is that the 
Legislature intended that the discretion, as to the 
use of the general powers thereby conferred, should 
be exercised in strict conformity with private 
rights (lLRD WATSON).—METROPOLITAN ASYLUM 
Districr v. Hitt (1881), 6 App. Cas. 193; 50 
L. J. Q. B. 353; 44 L. T. 653; 45 J. P. 6643; 29 
W. R. 617, H. L. 

Annotations :—Consd. L. B. & S. C. Ry. v. Truman (1885) 

11 App. Cas. 45; Canadian Pacific Ry. v. Park 


arko, [1899 | 
A. CG. 535; East London Ry. v. Thames Conservators 
(1004), 68 J. P. 302; A 





.-G. v. Dorchester Corpn. (1906), 
ae . Refd. Vernon v. St. James’ Westminster 
Vest vor 16 Ch. D. 449; Dixon v. Metropolitan 
Bo 0) Works (1881), 7 Q. B. D. 418 ; Lea Conservancy 
Board v. Hertford Corpn. (1884), Cab. & El. 299; Ennew 
vw. G. E. Ry. (1885), 1 T. L. R. 519; Gas Light & Coke 
Co. v. St. M Abbots, Kensington Vestry (1885), 15 
. B. D. 1; Goolden v, Thames Conservators (1887), 4 
T. L. R. 1873 National Telephone Co. v. Baker, [1893] 
2 Ch. 186; Rapier v. London Tram. Co., [1893] 2 Ch. 
588; Jordeson v. Sutton Southcoates & Drypool Gas Co., 
(1898} 2 Ch. 614; Goldberg v. Liverpool Corpn. (1900 
82 L. T. 362; East Fremantle Corpn. v. Annois, (1902) 
A. ©. 213; Re New River Co. & Metropolitan Water 
Board (1904), 68 J. P. 329; Demerara Electric Co. v. 
White, [1907] A. C. 330; Metropolitan Water Board v. 
poemon, [1908] 2 Ch. 214; Price’s Patent Candle Co. v. 








_C. C., [1908] 2 Ch. 626; Hanley ». Edinburgh Corpn. 
(1913), 77 J. P. 233. Mentd. M‘Murray v. Cadwell (1889), 
6T. L. R. 76. 

1231. -)—Wherever, according to the 


sound construction of a statute, the Legislature 
has authorised a Pepe to make a particular 
use of his land, the authority given is in the 
strict sense of law permissive merely, & not im- 
perative, the Legislature must be held to have 
intended that the use sanctioned is not to be in 
prejudice of the common law right of others.— 
CANADIAN Paciric Ry. v. PARKE, [1899] A. C. 
5635; 68 L. J. P. C. 89; 81 L. T. 127; 48 W. R. 
118; 15 T. L. R. 427, P. C. 


Anais aad Meteora, ates Roan. Seen 
: : ey v. urg. n. i 
p P. 233. Refd. A.-G. v. Dorchester Corpn. (1908), a 


L. T. 290; West v. Bristol Tramways & Carriage 
(1908), 72 J P. 145. 
12382. —— Duties & liabilities as imposed on 


private persons.|— MERsSEY D 
Gisss, No. 880, ante. 

body. in whom were vested, by Thames Navigation 
Act, 1866 (c. 89), certain powers & authorities for 
the preservation & improvement of the stream, etc 
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including all powers & authorities before that Act 
vested in the comrs. appointed under earlier 
statutes. Defts. obtained power, inter alia, to 
make & establish a continued horse-towing path 
throughout the navigation & to purchase land for 
that purpose. By the above Act, defts. were 
authorised to take tolls & apply their funds to 
the expenses of the repair of the works vested in, 
acquired by, or constructed by them under the 

Act, & to the carrying into execution of the 

purposes of that Act & of the former Acts. In 

consequence of a part of the towing-path on the 
upper navigation of the Thames being out of repair 

& giving way, some horses of pltf.’s which were 

engaged in towing a barge fell into the river & 

were drowned. Defts. had in pursuance of the 
powers vested in them in 1866, made a parol 
arrangement with the owner of the. soil of the 
towing-path at the place in question for the use 
of such towing-path, at an annual rent. Some 
parts of the towing path along the river had been 
artificially constructed by & belonged to the defts., 
& the use of the whole of the remainder had been 
acquired by them. They were in the habit of 
taking an aggregate toll for the use of the whole 
of the navigation & towing path at T. Lock, which 
they had done in the present instance. PIlté. 
having brought an action against defts. for 
negligence in not keeping the towing path in repair : 

—Held: defts. had power to maintain & repair 

towing path for using which they were entitled 

to charge toll. The intention of Legislature was 
that the corpn. should have the same duties & 
funds subject to the same liabilities as the law 
would impose on a private person having & 
exercising same rights, & therefore defts. having 
provided the towing path under their Acts, baving 
power under such Acts to maintain & repair it, & 
having invited the public to use it, were bound to 
take reasonable care that it was in fit condition 
to be used as a towing path & action maintainable. 

Towing path includes so much of the bank as is 
necessary & proper for the purpose of towing 
barges & is reasonably & properly used as such.— 

WINCH v. THAMES CONSERVATORS (1874), L. R. 

9 C. P. 378; 48 L. J. C. P. 167; 31 L. T. 128; 

22 W. R. 879, Ex. Ch. 

Annotations :—Distd. Gridley v. Thames Conservators (1886), 
2 7T. L. R. 469. Consd. Thames Conservatorsa v. Kent, 
[1918] 2 K. B. 272. Refd. Forbos v. Lee Consorvancy 
Board (1879), 4 Ex. D. 116; Lee Conservancy Bo ”. 
B . D. 383; Nesbitt v. Mablethorpe 


U. ». C., (19 K. B, 1. Mentd. Thomas v. Quarter- 
maine (1887), 18 Q. B. D. 685; Yarmouth v. France 
(1887), 19 Q. B. D. 647 





1234. —— In absence of contrary inten- 
tion.|—GIBRALTAR SANITARY ComRs. v. ORFILA, 
No. 1227, ante. 

1235. -]—In the absence of negligence or 
misconduct, a corpn. authorised by statute to 
carry on a particular business, is not responsible 
for any damage caused by its doing so in a normal 
& reasonable manner; for when the Legislature 
has legalised the acts contemplated & carried out, 
they cannot constitute an actionable wrong.— 
CANADIAN PAciFic Ry. Co. v. Roy, [1902] A. C. 
220; 71L. J.P. C. 51; 86L. T. 127; 50 W. R. 
415; 18 T. L. R. 200, P. C. 

i — e Ry., Light, Heat & Power Co. 
A Gandty, TOHOt A. G. 062) "Refd. MoClolland ». Man: 

chester Corpn. (1911), 76 J. P. 21. 

1236. No remedy given by statute.]|—Applt. 
municipality, in the exercise of authority con- 
ferred by the Western Australia Municipal In- 
stitutions Act (59 Vict. No. 10), s. 109, & at the 
request of the ratepayers, in order to improve a 
street reduced the gradient opposite the reaps. 
house so that it was left on the edge of a ‘cut 


DD 
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Sect. Sects. 


2.—Acts in exercise of statutory powers. 
3 & 4: Sub-sect. 1, A.) 


with a drop of about six or eight feet to the road :— 
Held: resp. was without remedy, since none had 
been given by statute, & applts. had not exceeded 
the powers conferred.—East FREMANTLE CORPN. 
v. ANNOIS, [1902] A. O. 213; 71 L. J. P. C. 39; 

85 L. T. 732; 67 J. P. 108 ; 18 T. L. R. 199, 


Annotations :-—Co Roberts v. 

Hampstead ry. (1903), 87 L. 

rompton Ry. (ivos: 

. panshastce Oorpn. (1905), 93 L. 

1287. Acts not expressly sanctioned—Common 
law liability.) .A co. were empowered by Act of 
Parliament, in 1852, to make & maintain, & to do 
all matters fit or necessary for making & using 
a ry. or tramroad for the passage of waggons, 
engines, & other carriages, for the purpose of 
conveying minerals, etc. The co. having obtained 
the certificate of the Board of Trade, ran passenger 
trains drawn by locomotive steam engines, having 
taken all reasonable precautions to prevent the 
emission of sparks. Pltf.’s hay stack having been 
fired by sparks from one of the engines :—Held : 
as the co. had not express powers given them by 
statute to use locomotive steam engines, they were 
liable at common law for the damage, though 
negligence was negatived.—JONES v. FESTINIOG 
Ry. Co. (1868), L. R. 3 Q. B. 733; 9 B. & S. 835 ; 
37 L. J. Q. B. 214; 18 L. T. 902; 32 J. P. 693; 
17 W. BR. 28. 


Annotations rie Hammersmith, ete. Ry, 
(1869), L. R. 4 H adras Zemindar of 
arum (1874), 30 50 Lt . 77103 ‘attle v. Stockton 
Waterwor Co. (1875 ah Q. B. 139; Gaa Light & 
Coke Co. v. St. Mary Peers eon on Ves (1884), 
Cab. eu 868; Evans v. M. 8. & L Fk ee 57 oe 
194 ; Cowper Essex vt. Acton L. B. "(188 9), 14 aoe oe r 
as On 


153; Jordeson v. Sutton Southcoates A e 

11899) 2 Ch. 217; Walton v. Vangu o| Bae 

Gibbons v. Va tare une MOLOE Bus Co, ey DO8), "72 a Pp. 505; 

West _v. Bristo Co. (1908), 77 yp’ me XK. B. 684. 

Mentd. Powell v. ror (1880),, - Q. B. : Mansel v. 

Wobb (1918). 88 L. J. K 

1238. a ame co. after a 
heavy fall of snow cleared thei: track by means of 
a snow-plough & heaped up the snow upon the 
sides of the streets ; H they then scattcred salt upon 
the rails & in the vicinity ; the town council did 
not take any immediate steps to remove the briny 
slush so produced, & it was left upon the streets :— 
Held: a legal nuisance had been committed which 
was not sanctioned by either the special or the 
age Tramways Acts, & that the default, if 

, of the town council did not effect the primary 
fia ility of the tramway co.—OasTON v. ABERDEEN 

District TRAMWAYS Co., [1897] A. C. 111; 66 

L. J. P. C. 1; 75 L. T. 633; 61 J. P. 436 ; 13 

T. L. R. 123, H. 1. 

Annotations ——Pisti. 3 wave City v. Montreal Street Ry., 
[1903] A. C. 482; Acton U. D. C. v. London United Tram. 
(1901), Ltd. (1908), Are L. T. 80. 

12389. Duty to exercise care—-Liability for needless 
injury.|.—Grppis_ v. BANN RESERVOIR (PRO- 
PRIETORS), No. 1223, ante. 

1240. ——— Liability for negligence.|—SoutTu- 
AMPTON & ITCHIN BRIDGE Co. v. SOUTHAMPTON 
LocaL Boanp, No. 1224, ante. 

1241. —— Injury directly caused by act of 
third party.]—A corpn. exercising statutory powers 
is liable in damages for injury resulting from the 
exercise of such powers, if the injury is caused by 
the neglect on their part of care which they were 
bound by law to exercise towards the injured 
ports ut where the compensation for injury 

provided for b heer the eae it must be recovered 
as thereby provided, & damages will not be assessed 
by fhe ct. The liability of the corpn. is not 


Ze me e Cross, Euston & 
Refd. Aah 
ak a Pp. 417; AG. 


v. Brand 
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affected by the fact that the injury has been 
directly caused by the acts of a third party. 

The owner of minerals under a canal worked 
them so as to cause a subsidence & consequent 
percolation of water into a mill :—Held; the canal 
co. was liable for damages.—EvANsS 7. Man- 
CHESTER, SHEFFIELD & LINCOLNSHIRE Ry. Co. 
(1887), 36 Ch. D. 626; 57 L. J. Ch. 158; 57 L. T. 
194; 36 W. R. 328; 3T. L. R. 681. 

By servant or agent, see Nos. 41, 880, anie, Nos, 
1274, 1277, post. 

1242. —— No liability for non-feasance—Except 
when statutory duty negligently omitted.) — Gin- 
era SANITARY Comrs. v. OrFILA, No. 1227, 
ante, 

See No. 1293, post. 

1248. Damage arising after compulsory pur- 
chase.|——Lands Clauses Consolidation Act, 1845 
(c. 18) & Railways Clauses Consolidation Act, 
1845 (c. 20) do, not contain any provisions under 
which a person, whose Jand has not been taken 
for the purposes of a ry., can recover statutory 
compensation from the ry. co. in respect of damage 
or annoyance arising from vibration occasioned, 
without negligence, by the passing of trains, after 
the ry. is brought into use, even though the value 
of the property has been actually depreciated 
thereby. The right of action for such damage 
is taken away.—HAMMERSMITH & City Ry. Co 
v. BRAND (1869), L. R. 4H. L. 1713 38 L. J. Q. B. 
265; 21 L. T. 288; 34 J. P. 36; 18 W. R. 12, 
IL LL. ; revsg. S. C. "sub nom. BRAND v. HAMMER- 
sMITH & City Ry. Co. (1867), L. R. 2 Q. B. 228, 
Ex. Ch, 

Annotations :—Consd. City of is. Dia. Be Union Ry. v. y. Hunter 


asia) RK. 2 oe & Diy. wi a cen brian y 

; nee leue o e 1 

of yore isti-2), co 56 H. I. 418. More 
2 i B. D. 224; Truman ov 


Hopkins & 8. oi ity. (i885), 2 29 Ch. D. 89. Apld ; 

» eo A.- ° ry 

Met. nF ebay 1 a. R. istd. oan 

ou Grounds Co. Mia> Te (1901), 71L. J. K. Pag 74, 
Consd. Canadian Pacific Ry. v. Ray, [1902] A. 

Pista. Fletcher v. Birkenhead Corpn., [1907] 1 oo th 
onsd. Price’s Patent Candle Co. v. L. C. C., [1908] 2 Ch. 
526; Rock ik A our v.R. (1922), 38 T.L.R. - 

782. Refd. Smith ». S. W. Ry. (1870), L. R. . PB 

14; Clowes ». Staffordshire Potteries Waterworks Co. 

(1872), 8 Ch. App. 125; Jones v. Stanstead, Shefford & 

Chesa nly ite Railron Co. a A R4P.C. 983 G. si Ry. 

L ey ny ater 37 Sn. cre Dizon rs Hetiops 
L. ' on v, etro 

Bosra of Pe (1881), 7 Q. 3) De Bio Me rhe titan 

Asylum District v. Hill (1881 ), 6 App. Cay, i 3 Calo, By. Ry. 

v. Walker’s Trustees (18 

L. G. Board & Tayion (1883), 52. J. Wow: C.4; “i 4 9, Bnerrand 

(1882), 9 Q. B. D. 741; Lea Conservanc Bo 

Jorpn. (1884), Cab. & El. 299 ; L. 

Truman ad 11 App. Cas, “(188 86), 

17 Q. B. D. 447; Parkdale Corpn. v. West di (887) 12 


ae 


App. Cas. 602; Rear Essex v. Acton L. 
App. Cas. 153; North Shore Ry. v. Pion (1880), 3 a. A 
Cas, 612; Holliday v. Wakefiel Corpn., is CARP 


aniee. OE on Co. v. City of ndon 
Co., » Shelfer v. Same (1894), 1 12 L. wi 34 


110n01 1 


Electric htin 
43. ote ‘Lipting KE. 


Drypooi Gas Co., [189812 Ch. “eid: “Southwark & Vauxhall 
Water Co. ». Wandsworth Board’ of Works pee 2 Ch. 
G03; Canadian Pacific Ry. °, Parke, 1899] A. O. 535; 
Dawson v. G. N. & City » (1905] 1 K. B. S60 | "Bdin- 
burgh Water Mructecs v. ommerville (1908), 96 L. T. 
217; Toronto Corpn. v. Toronto Ry., Toronto 
Toronto Corpn. eee A. C. 315; Horton v. Colwyn Bay 
& Colwyn . Gy [1908] 1K. B, 327; West v. Bristal 
Tram. (1008) 77 Lg. Q. B. 684; Rv. . eulhem 
QGrdns. (1909), 7 L. G. R. 881; Grand Trunk 
». Fort William Land Investment Co, [1812] 4 a ok? 
Bo ard of Agriculture for Scotland v. Plummer, [1916} 
ani . 875; Gpebeo Ry. Light Heat & Power Co. v. 
ary, (4d) A 6632. td. Dibden_». Skirrow, 
Mes 1 437; Colas v. Hill, (1919) re KB B. 443. 


qe further, COMPULSORY PurRcHasrE 
ee COMPENSATION, Vol. XI., pp. 146, 
See, generally, Tort; Nuisance; Nrariauncn, 


‘Part XI.—LiaBmrry AND RemeEpres in Tort. 


Secor. 8.—-TORTS INVOLVING MALICE. : 


1244. Malicious libel—-Whether express malice 
may be inferred.]|—A count against a soa CO., 
being a corpn. aggregate, for a malicious libel is 
good, for a corpn. aggregate may well, in its 
corporate capacity, cause the publication of a 
defamatory statement under such circumstances 
as would imply malice in law sufficient to support 
the action. 

Considering that an action of tort or trespass 
will lie against a corpn. aggregate & that an indict- 
ment may be preferred against a corpn. aggregate 
both for commission & omission, to be followed 
by a fine, although not by imprisonment, there 
may be great difficulty in saying that, under 
certain circumstances, express malice may not 
be imputed to & proved against a corpn. (Lorp 
CAMPBELL, C.J.).—WHITFIELD v. SOUTH EASTERN 
Ry. Co. (1858), E. B. & BE. 115; 27 L. J. Q. B. 
929: 381 iL. T. O. S. 118; 1 Jur. N. S. 688; 6 
W. R. 645; 120 EB. R. 451. 

. Green v. London General Omnibus Co. 


Annotations :—Apld. G 
1859), 7C. 3 N. S. 290. Consd. Nevill v. Fine Arta & 
{1896 2 Q. B fd. Walker v. 


eneral Insce. . 156. efd. 
3. E. Ry., Smith », Same (1869), 21 L. T. 301; Edwards 
v. Mid, Ry. (1880), 6 9. BI . 287: Pratt v. British Medical 


Assocn., [1919] 1 
1245. —— Publication by corporation.|—Wzuuit- 
FIELD v. SOUTH EASTERN Ny. Co., No. 1244, ante. 
—-— By servant or agent.|—Sce Nos. 1256, 

1263, post. 

1246. Malicious prosecution—Whether corpora- 
tion capable of malice.|—Qu.: whether an action 
for a malicious prosecution will lie against a hg 
aggregate.—STEVENS v. MIDLAND COUNTIES Ry. 
Co. (1854), 10 Exch. 352; 23 L. J. Ex. 328; 18 
J. P. 718; 18 Jur. 982; 2 C. L. R. 1300; 156 
E. R. 480. 

Annotations :-—Consd. Edwards v. Mid. Ry. (1880), 6 Q. B. D. 
287; Kent v. Co e, Croft v. Same (1890), 55 J. 
264 ; Cornford v. Carlton Bank, {1899} 1 Q. B. 392. 

hitfield v. S. BE. Ry. (1858), 27 L. J. Q. es 


of New South Wales v. Owston (1879), 4 
Pratt v. British Medical Assocn., [1919] 1 K. 


1247. -] — Pitf. was arrested on a 
warrant issued on the sworn information of an 
officer employed by defts. on a charge of theft, 
he was taken before a magistrate & remanded for 
a week at the request of an attorney employed 
by defts.; he was ultimatcly discharged. At the 
trial] of the present action, which was for malicious 
prosecution, plif. denied that he was guilty of 
the theft; the judge nonsuited him. Defts. 
were a corpn. aggregate :—Held: (KELLY, C. B. 
& CLEASBY, B.) the nonsuit was wrong. (BRAM- 
WELL, B.) the nonsuit was right; & further that 
no action for malicious prosecution would lie 
against defts., for a corpn. aggregate is in law 
incapable of acting maliciously.— HENDERSON »v. 
MIDLAND Ry. Co. (1871), 24 L. T. 881; 20 W. R. 
23 


Annotation <a: Cornford v. Carlton Bank, [1899] 1 

1248. .]—In an action against a ry. 
co. for malicious prosecution the judge directed 
the jury that it was for pltf. to establish a want of 
reasonable & probable cause & malice & laid on 
him to show defts, had not taken reasonable care 
to inform themselves of true facts of the case & 
asked the jury if satisfied that defts. did take 


PART XI. SECT. 3. a. ee 
a ce 
. Malicious prosecution — Corpora- M 
ton tiable—Informatton laid by mayor.) 


a yve 270; 














must 


proof of malice essential 


proof of malice is essential to an action 
such proof must be given though deft. 
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reasonable care to inform themselves & if they 

honestly believed in case laid before magistrate. 

Jury answered in affirmative in both cases & judge 

pha judgment for defts. :—Held: direction right 
the judgment rightly entered. 

Action for malicious prosecution does not lie 
against corpn. aggregate, a corpn. aggregate being 
incapable of malice or motive (LORD BRAMWELL). 
—ABRATH v. NoRTH EASTERN Ry. Co. (1886), 11 
APB. Cas. 247; 55 L. J. Q. B. 457; 55 L. T. 63; 
560 J. P. 659; 2 T. L. R. 416, H. L.; affg. (1883), 


Consd. Cornford »v. Carlton Bank, [1899] 
._ N. F. Citizen’s Life Assce. v. Brown, [1904] 
Refd. Nevill v. Fine Arts & Geoncral Insce. 
B. 156. Mentd. Quartz Hill Consolidated 
Co. v. Eyre (1884), 50 L. T. 274; Harrison 
v. National Provincial Bank of England (1885), 2 T. L. R. 
70; Penfold v. Grosvenor Bank (1886), 3 T. L. R. 759; 
Edwards v. Aunett nae 3 7T.L. R. 671; Lea v. Charring- 
ton (1889), 61 L. T. 222: Brown v. Hawkes, [1891] 2 
Q. B. 718; Bradshaw v. Goodwin (1894), 10 T. L. R. 
491; Flood v. Jackson, [1895] 2 Q. B. 21; Wakelin », 
L. & 8. W. Ry., [1896] 1 Q. B. 189, n.; Cox v. English, 
Scottish & Australian Bank, [1905] A. C. 168; Jones v 
Hulton, [1909] 2 K. B. 444; R. v. Stoddart 
7; R. v. Bradshaw, eto. (191 
R.'v. Horn (1912), 76 J. P. 2 

dU. D.C. (1914), 78 J. P. 

shaw v. Waterlow, [1915] 3 K. B. 527; R.v. Immer, R. v. 

Davis (1917), 26 Cox, C. C. 186; Pratt v. British Medical 

Assocn., [1919] 1 K. B. 244. 

1249. ——— Corporation liable—Acts within scope 
of incorporation.|—EDWARDS v. MIDLAND Ry. Co., 
No. 1218, ante. 

50. - |—An action for a malicious 
prosecution will lie against a corpn. or limited co.— 
KENT v. CouRAGE & Co., Lrp., Crorr v. SAME 
(1890), 55 J. P. 264; sub nom. Kemp v. COURAGE 
& Oo., Lrp., Crorr v. SAME, 7 T. L. BR. 50. 
Annotation :-—Refd. Cornford v. Carlton Bank, [1899] 1 Q. B. 


392. 
1251. -]— CORNFORD v. CARLTON 

BANK, No. 1265, post. 

By servant or agent.]— See No. 1265, pos. 

See, generally, LABEL & SLANDER; MALICIOUS 


PROSECUTION & PROCEDURE. 


r. App. 

















Ssct. 4.—ACTS OF AGENTS AND SERVANTS. 
SUB-SECT. 1.—ACTS WITHIN SCOPE OF AUTHORITY. 
A. In General. 


1252. General rule.]—A corpn. is liable in tort 
for the tortious act of its agent, though not 
appointed by seal, if such act be an ordinary 
service, such as a distress professedly made under 
a statute, for a debt due to the corpn.; & a jury 
may infer the agency from an adoption of the act 
by the corpn., as from their having received the 
Sane of the seizure.—SmIrH v. BIRMINGHAM & 

TAFFORDSHIRE Gas Liaut Co. (1884), 1 Ad. & El. 
526; 3 Nev. & M. K. B. 771; 81. J. K. B. 165; 
wanses, Corpn. 


110 E. R. 1309. 

Annotations :-—Oonsd. Hall v. 8 (2844), Dav. 
& Mer. 475; Mill v. Hawker (1874), L. R. 9 Exch, 309. 
1258. ——.]—-A corpn. aggregate may be liable 

to an action for intentional acts of misfeasance by 

its servants, provided they are sufficiently con- 
nected with the scope & object of its incorporation. 


In an action against a co. established for con- 
veying passengers by omnibuses in the streets of 


& corpn. commits a tort in the course 
of his employment, & for the benefit 
of his employer, whether by his direct 
orders or not, the employer is liable, 


}—-Where 


—A municipal as well as a trading be a corpn.—WHITAKER t. HAMILTON even if the act was unknown to or 

corpa. might be Mable for malicious  Conpy, (1908), 27 N. ZL. R, 321.— actually forbidden by, him.— 

prosecution, witoer of the city aid the | Nee 0. BRUNETTE Saw MLL (1893), 8 
a edo PART XL. SECT. 4, SUB-SECT. 1.—A. 2 ©» Fe 172.—OAN. 


information. —- WILSON _ 4%. INNIPEG 
Crry (1887), 4 Man. L. R. 193.—-OAN, 


12521. General rule.}—-If a servant of 


DD2 
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L., charging that the co. by its servants wrongfully, 
vexatiously, & maliciously did certain acta with 
a view to, & which in the result did, obstruct & 
annoy pltt. in the conduct of a similar trade :— 
Held: as the acts complained of were connected 
with the object & purpose for which the co. was 
incorporated the co. was responsible. 

An action for a wrong will lie against a corpn. 
where the thing that is complained of is a thing 
done within the scope of their incorporation & is 
one which would constitute an actionable wrong 
if committed by an individual (ERLE, O.J.).— 
GREEN v. LONDON ee Omnisus Co. (1859), 
70. B. N.S. 290; 29L. J.C. P.18; 11. T. 95; 


6 Jur. N.S. 228 ; ga ie aes 141 E. R. 828. 
Annotations —Conad. E dwards tv. Mis, Ry: (1880), 6 Q. B. D. 
287; Allen v. Flood, [1898] A Refd. Cowley v. 


Sunderland Corpn. (1861), 30 L. J. Oa 127. 


1254. ———.]— PovLton v. LONDON & SOUTH 
WESTERN Hy. Co., No. 1217, ante. 





1255. No ORTH METROPOLITAN 
TRAMWAYS Co. (1891), 55 J. P. 680; 7T. L. R. 
459, C. A. 

1256. .|—A corpn. cannot be held to be 





incapable of malice so as to be relieved of liability 
for malicious libel when published by its servant 
acting in the course of his employment. Although 
the servant may have had no actual authority 
express or implied to write the libel complained 
of, containing statements against pltf. which he 
knew to be untrue, if he did so in the course of an 
eee which is authorised the corpn. is 
able. 

The ordinary doctrines of agency & of master & 
servant are as applicable to corpns. as to private 
persons, whether they arise in questions of con- 
tract or of tort & frauds.—CITIZENs’ LIFE ASSUR- 
ANCE Co. v. Brown, [1904] A. 0. 423; 73 L.J5.P.C. 
Ie, a T. 739; 53 W. R. 176; 20 T. L. R 

7 


Annotations :—Retd. Pratt v. British Medical ane (1919) 
1 ae 244. Mentd. Mousell «. L. & N. » [1917] 


1257. Wrongful distress.|—-SmITH v. BIRMING- 
HAM & STAFFORDSHIRE Gas Licut Co., No. 1252, 
ante 

1258. Trespass.|—Trespass will lie against a 
corpn. for an act done by their agent, within the 
scope of his authority, & it is not necessary to 
show any appointment or authority of such agent 
under the common seal of the corpn.—MAUND v. 
MONMOUTHSHIRE CANAL Co. (1842), 4 Man. & G. 
452; Car. & M. 606; 2 Dowl. N.S.113; 3 Ry. & 
Can. Cas. 159; 5 Scott, N. R. 457; 11 L. J.C. P. 
817; 6 Jur. 9382; 134 EH. R. 186. 

Annotations :—Consd. Mill v. Hawker (1874), L ay prey 
309. Refd. R. v. G. N. of England ne “i846, 9 2 ei 
815. WMientd. Hall ». Swansea Corpn. (1844), 8 Jur. 213; 
Nash v, Lucas (1867), 16 L. T. 610. 

1259. -]|—Trespass lies against a corpn. 
aggregate for an assault committed by their 
servant authorised by them todo the act. Such 
authority, although not given by = instrument 
under seal, is binding upon the co 

An assault committed on be f. of & for the 





1258 i. Trespass.}-—A corpn. is liable 


for a trespass committed by vert vii Pitf. during 
while conducting its business, al ag of deft. co 
committed in the doing of an act a rincipal o 


vires of the corpn.;: & where the rs 


1260 i. Assauli—Action will lie. 

his initiation as a member 
n., in the presence of the 
cers & a number of mem- 
constituting a full & ~ perfect 


CoRPORATIONS. 


benefit of the corpn. is capable of being ratified 
by them, &, if ratified, renders them liable in 
trespass for the act. 

The servant of ary. co. took pltf., a passenger 
upon the co.’s line into custody, for an alleged 
breach of one of the co.’s byelaws, & carried him 
before a magistrate. The attorney of the co. 
attended before the magistrate to conduct the 
charge :—Held: this was no evidence that the 
company ratified the act of their servant. 

Trespass will lie against a i ee aggregate for 
breaking & ontenns a close & for seizing go 


(PATTISON, J.).—EASTERN COUNTIES Ry. Co. v. 

Broom (1851), 6 Exch. 314; 6 Ry. & Can. Cas. 

743; 20 L. J. Ex. 196; 16 L. T. 0. 8S. 465, 509 ; 

15 Jur. 297; 155 BK. R. 562, Ex. Ch. 

Annotations tone : Cons, Whitfield v. 8. K. Rr. aL B. & E. 
115; Goff v. GN. Ry. (1861), 3 E. & Bank of 


New South Wales 

Refd. Woollen v. Wri 
~. Smith (1863), 1 B. N. 8, 596. 
S. E. Ry., Smith v os’ E. Ry. (1870), L. R. xs) 1. P. 640. 


1260. Assault — Action will lie.] — MAsTERN 
CountTizs Ry. Co. v. Broom, No. 1259, ante. 
Removal of passengers.|—-See CARRIERS, 
Vol. VIT., pp. 113-115, Nos. 764-770. 

Trover.|—See No. 199, ante; see, also, AGENCY, 
yoke I., pp. 598, 599, 600, Nos. 2306, 2310, 

1261. False imprisonment—-By authority of cor- 
poration—Corporation liable.|—A ry. co., though 
a corpn., is liable in an action for false imprison- 
ment, if the act be committed by the authority of 
the co.; the authority need not be under seal ; 
but it lies on pitf. to give evidence justifying the 
jury in finding that the co.’s servants who im- 
prisoned him, or some of them, had authority 
from the co. to do so.— GOFF v. GREAT NORTHERN 
Ry. Co. (1861), 3 BE. & H. 672; 30 L. J. Q. B. 148; 
3 L. T. 850; 25 J. P. 326; 7 Jur. N. 8. 286; 121 
K. R. 594. 
Annotations 


Owston (1879), rar ae Cas. 270. 





:—Consd. Poulton _ L. & 8S. Sue a Ww peer). 


L. R. a nae ae Expld. E it ag v. L. 

1870), L. 5 ©. P. 445. “Bis. alee Moon v. wk 
y. Haley on R. iQ: B. 36. i Walker v. Se ae am 

Board of Grdns. (1873), 28 L 308. Consd . Bank o 


Dina South Wales v. Owston date 4 App. Cas. 270 

Knight v. North pty he Stative Tram. Co. (896). 18 

997, Refd. Kirks rewery Co. v, Furn 

tis74), L. R. 9 Q. B. 468; Edw vw. Mid. Ry. et 
. B.D, 28 2S 


Lambort v. G. E. Ry., Ni 9K 
776. Mentd. Seymour v. i 


Greenwood (186 1) 
355; Allen v. 
By servant of corporation—Corpora- 





L. & 8, W. Ry. (1870), 19 W. 
1262, 


tion liable.|—In an action of damages brought 
against the corpn. of G. pursuer averred that he 
tendered in payment of his fare as a passenger on 
a& corpn. tramway car a penny which was slightly 
indented but was a proper tender; that the 
conductor rejected the coin & summoned an 
inspector, who demanded another penny, which 
ursuer declined to pay; that the conductor & 
inspector then gave pursuer into custody on a 
charge of refusing to pay his fare, notwithstanding 
that he had offered them his name & address. 
Pursuer further averred that it was part of the 
duty of the conductor & inspector to p Able any 
passenger evading payment of his fare & that 
they were empowered under the bye-laws made 
under Corpn. Tramways Acts to seize & detain 


ae 70. R. 377.—CAN. 


mprisonment.]—- A corpn. 
ati 5h ale ale for false imprisonment 
er an pie of ita omen ac 


servant of a corpn. forms an erroneous meoting, was injured through the : rough thin the of his pony — 
jude ent, &, in the supposed ea poke & e of some of the members :— ecen v. MoGue (i888), 18 ¢ O. R. 105, 
dispherss of the duty delegated He. the acts complained of must be -—CAN. 
trespass, the corpn. is taken have been done igh oe the 
Se tats Le SS mai pe TM TTT of 
I . were e amages for the ORTLAND. ‘ 4, 
Re 3 B. C. R. 199.—CAN,. sustained.—KINVER vt. PHOENIX Lopam -—VCAN. : 
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any such passenger whose name or residence was 
aiowe to them until discharged in due course 
of law; that it was within the general scope of 
the authority of the conductor & inspector as 
employees of the corpn. & in the course of their 
employment to give into custody any person in 
their opinion detected in an attempt to defraud 
the corpn. by evading payment or tendering 
improper coins. He then charged the conductor 
& inspector with having acted _ recklessly, 
maliciously, & in an excess of zeal, in giving 
pursuer into custody, in that they did not properly 
examine the coin tendered & in that they knew 
pursuer’s name & address, which he had given 
them, & alleged that the corpn. as the employers 
of the conductor & inspector were responsible for 
their actions. Defenders pleaded that pursuer’s 
averments were irrelevant :—Held: the averments 
meant that the conductor & inspector, acting in 
the course of & within the general scope of their 
employment, improperly exceeded the power 
conferred by the bye-laws upon their employers, 
the corpn., in which case the corpn. would be liable, 
& the action should be allowed to proceed to 
trial.—-PERCY v. GLASGOW CoRPN., [1922] 2 A. C. 
299; 911. J. P. C. 187; 127 L. T. 501; 38 
T. L. R. 722; 66 Sol. Jo. 555, H. I. 

Arrest & detention of passengers.] — See 
CanriEns, Vol. VIII., pp. 115-117, Nos. 771-783. 
By managers.|—See AGENCY, Vol. I., pp. 
602-603, Nos. 2326-2330. 

1263. Malice of servant—Libel—Whether cor- 
poration liable.]|—Wherc in an action for libel the 
judge rules that the occasion was privileged, pltf. 
cannot succeed in the action, unless the jury find 
that deft. was actuated by express malice. 
finding by the jury that the defamatory statement 
complained of was in excess of the privilege is not 
enough. 

@u.: whether in an action for libel against a 
corpn., the corpn. would be liable in respect of the 
express malice of their servant.—NEVILL v. FINE 
Ants & GENERAL INSURANCE Co., [1895] 2 Q. B. 
156; 64 L. J. Q. B. 681; 72 L. T. 525; 59 J. P. 
371; 11 T. L. R. 332; 89 Sol. Jo. 316; 14 Rh. 
587 ; affd., [1897] A. C. 68, II. L. 

Annotations :-— - Adam v. Ward, [1917] A. C. 309. 

Refd. British Empire Typesetting Machine Co. v. Linotype 

1898), 14 T. L. R. 511; Cornford v. Carlton Bank, 

[1899] 1 Q. B. 392. Mentd. Stollery v. Maskelyne (1893), 

15 T. L. R. 79; Dauncey v, Holloway (1901), 84 L. T. 649; 

Floyd v. Gibson (1909), 100 L. T. 761; Mapey v. Baker 

eh a 73 J. P. 289; Banbury v. Bank of Montreal, [1918] 


-C, 626; Ware & De Freville v. Motor Trade Assocn., 
1921) 3 K. B. 40; Yorkshire Insce. v. Craino (1922), 38 








1264. ——_- —— Acting in course of employment 
—Corporation liable.]|—Cir1zENs’ Lire ASSURANCR 
Co. ». BRown, No. 1256, ante. 

1265. —-— Malicious prosecution—Corporation 
Hable.]—~An action for malicious prosccution lies 
against a corpn. where a servant or agent of the 
corpn., acting within the scope of his authority, 
has instituted a prosecution in the name of the 
corpn. against the pltf. maliciously & without 
reasonable or probable cause.—-CORNFORD v. 
CARLTON BANK, [1899] 1 Q. B. 302; 68 L. J. Q. B. 


of servant — Slander — 
er corporation liable—Pleading. 
7 an oe damages for verb 
ander @ corpn. 
averred that A. who was in service of 
defender as collector of assessments 
called at her husband’s house to 
collect an.assesament, which was payable to 
in instalments, that she tendered 
balance due, which A. declined to 
aocept as correct, that he was shown 
rece pis for previous payments & then 
left the house, returned after some hours 


& charged her with altering one of the 


the corpn., & he 


8. Cc. 693.—SCOT. 


receipts with the p 


the slander in house of a ne 
lator in the office of the collector :— 


a they disclosed 


A.’s employment as collector. — 
RIDDELL », GLASGOW CoRPN., [1910] 


DELSTON v. NORTH BririsH Ry. Co., 
(1917) S. O. 442.—-SCOT. 
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196; 80 L. T. 121; 15 T. L. R. 1563 affd., [1900] 
1 Q. B. 22, C. A. 
Annotations :—-Refd. Pratt v. British Medical Assocn., 

[1919] 1 K. B. 244. Mentd. Corea v. Peiris, [1909] A, O. 549. 

By bank manager.|—See AGENCY, 
Vol. I., p. 602, No. 2326. 
1266. Molestation in exercise of calling— 
Corporation liable.]|—In an action for molesting a 
erson in the exercise of his calling a corpn. may, 
by its servants pots within the scope of their 
authority, be guilty of malice.—PRatTr v. BRITISH 
MEDIcAL Assocn., [1919] 1 K. B. 244; 88 
L. J. K. B. 628; 120 L. T. 41; 35 T. L. R. 143 
63 Sol. Jo. 84. 
Annotations :-—Consd. Ware & De Freville v. Motor Trade 

Assocn., [1921] 3 K. B. 40. 

{1919} 2 Ch. 129. Mentd. Davies v. Thomas, [1920 

217; Hodges v. Webb, [1920] 2 Ch. 70; Said v. 

(1920) 3 K. B. 497; British Rallway Traffic & Electric Co. 

v.C. R. C. Co. & L. OC. C., [1922] 2 K. B. 260. 

1267. Act expressly forbidden.|—-SmITH v. NoRTH 
METROPOLITAN TRAMWAYS Co. (1891), 55 J. P. 
630; 7T. L. R. 459, C. A. 

-.|—See AGENCY, Vol. I.,.p. 595, No. 2286. 

1268. Fraud by agent.|—A person purchasing a 
chattel or goods, concerning which the vendor 
makes a fraudulent misrepresentation, may on 
finding out the fraud elect to retain the chattel 
or goods, & still have his action to recover any 
damage he has sustained. But the same principle 
does not apply to shares or stock in a joint stock 
co., for a person induced by the fraud of the agents 
of a joint stock co. to become a partner in that co. 
can bring no action for damages against the co. 
whilst he remains in it: his only remedy is 
restitutio in integrum, & rescission of the contract ; 
& if that becomes impossible—by the winding-up 
of the co. or by any other means—his action for 
damages is irrelevant, & cannot be maintained. 

II. bought from the City of G. Bank, a co-partner- 
ship registered under the Cos. Act, 1862, £4,000 of 
its stock in Feb. 1877. He was registered as a 
partner, received dividends & otherwise acted as 
& partner ever since. The bank went into liquida- 
tion in Oct. 1878, with immense liabilities; & H. 
was entered on the lists of contributories, & paid 
calls. In Dec. 1878, H. raised an action against 
the liquidators, to recover damages in respect of 
the sum he had paid for the stock ; the money he 
had already paid in calls; & the estimated amount 
of future calls. He founded his right to relief 
upon the ground of fraudulent misrepresentations 
made by the directors & other bank officials to 
him. He admitted that after the winding-up had 
commenced it was too late for him to have rescission 
of his contract, & restitutio in integrum :—Held: 
even although the fraudulent misrepresentations 
might, if the bank had been a going concern, have 
entitled him to rescind his contract, rescission 
being now impossible, they afforded no ground for 
an action against the liquidators; therefore the 
action was irrelevant.—HOULDSWORTH v. CITY OF 
Guiascow BAnxk (1880), 5 App. Cas. 317; 42 L. T. 
a ae oie ie Brunswick Permanent 
Annotations :—-. 60 wv. 

. B. D. 696. To the general principles 
Bide. Soe, Gath, 6.9. B.D. of LORD HATHERLEY in 








ose of dofraudi: {. Misrepresentation— By clerk... 
reafter te A corpn. may be Hable for an untrue 
the hour & statement innocently made by ita 


clerk & within the scone of his employ- 
mont.—-STEPHRNS v. Rei (R.) & Co. 
(1902), 28 Vv. L. R. 82.—A s. 


g. Slander— Py authority of 
poration—Corporation liable. }—A corpn. 
may be Hable if slander is spoken b 
ita servants or agents in diréct obedi- 
ence to its orders.—RODGER 0. NOXON 
Co. (1900), 19 P. R. 327.—CAN. 
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Sect. 4.—Acis of agents and servants: Sub-sect. 1, 
A. & B. : sub-sect. 2. Sect. 5.) 
Houldsworth v.Ctly of Glasgow Bank, I give a ready assent, but 
it is clear, when Ppl is eeoinet that LORD HaTHER- 
LEY is refe to an agent acting within the scope of 
his authority (BAGGALLAY, L.J.). Consd. Great Australian 
Gold Mining Co., Ex g; Appleyard (1881), 18 Ch. D. 587 ; 
: 81), Bs L. T. 694; Re Addlestone 
Linoleum Co. (1887), 87 Ch. D. 191; Hambro v. Burnand, 
[1903] 2 K. B. 899; Lioyd v. Grace Smith, [1912] A. C. 
16. Re Hull & County Bank, Burgess’s Case 
(1880), 15 Ch. D. 507 ; Simson & Mason v. New Brunswick 
rading Co. (1888), 5 T. L. R. 148; Thorne v. H 
ge! Be Ch. 599; Re Railway Time Tables Pu 
Co., Welton’s Claim (1898), 79 L. T. 679; 
Agssce. Co. v. Brown, [1904] A. C. 423; 
Medical Assocn., [1919] 1 K. B. 244. : 
Mutual Banking Co. v. Charnwood Forest Ry. (1887), 18 
Q. B. D. 714; McKeown v. Boudard Peveril Gear Co. 
(1896), 65 L. J. Ch. 446 ; Whitechurch ». Cavanagh, [1902] 
A. C. 117; Hambro v. Burnand (1904), 9 Com. Cas. 251. 
——.]—See AGENCY, Vol. I., p. 277; 587, 591- 
593, 594, Nos. 88, 89, 2245, 2267-2272, 2282. 
See Bankurs & BANKING, Vol. III., pp. 163- 
See, gencrally, AGENCY, Vol. I.; Master & 
SERVANT; NEGLIGENCE; Nuisance; Torr. 


B. Proof of Authority. 

1269. Authority under seal unnecessary.]— Yar- 
BOROUGH v. BANK OF ENGLAND, No. 199, ante. 

1270. Act adopted by corporation.|—SmiTH 
v. BIRMINGUAM & STAFVORDSHIRE Gas Liaut Co., 
No. 1252, ante. 

1271. -]—MAUND v. MONMOUTHSHIRE CANAL 
Co., No. 1258, ante. 

1272, ——— Authority conferred by ratification.) 
a ica CouUNTIEsS Ry. Co. ». Broom, No. 1259, 
ante. 

1278, ———.]—Authority under seal unnecessary 
for acts within ordinary course of employment.— 
‘GILEs v. TAFF VALE Ry. Co. (1858), 2 BE. & B. 822 ; 
22 L. T. O. S. 157; 18 Jur. 510; 118 E. R. 975 ; 
sub nom. TAFF VALE Ry. Co. v. GiLEs, 23 L. J. Q. B. 
43; 2 W. R. 57, Ex. Ch. 

Annotations :—Consd. Goff v. G. N. Ry. (1861),3 BE. & E. 
672. Refd. Moore v. Met. Ry. (1872), L. R. 8 Q. B. 36 


Mentd. Slim v. G. N. Ry. (1854), 23 L. J. C. P. 166: Little 
v. Port Talbot Co., The Apollo, [1891] A. C. 499. 


See Part XITI., post. 

Authority of agents, see, generally, AGENCY, 
Vol. I., p. 295 et seq. 

Authority of servants, sec, generally, MASTER & 
SERVANT. 








SUR-SECT. 2,—NEGIIGENCE. 

1274. Corporation deriving no profit from pro- 
perty.|—By an Act of Parliament, drainage comrs. 
were to make & maintain a cut & sluice; the 
sluice burst, owing to the negligence of the servants 
of the comrs., & damage having ensued to pltf.’s 
land, he brought an action against the comrs., in 
the name of their clerk :—Held: the comrs. weie 
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CORPORATIONS. 


not exempt from liability by reason of their being 
comrs. for a public purpose; & the duty being 
imposed upon them of maintaining the sluice, they 
were liable for the damage caused by the negligent 
performance of that duty by their servants.— 
Cor v. WIsE (1866), L. R. 1 Q. B. 711; 7B. & 8. 
831; 37 L. J. Q. B. 262; 14 L. T. 891; 80 J. P. 
484; 14 W. R. 865, Ex. Oh.; revag. (1864), 5 


B. & S. 440. 

Annotations :—Reltd. Mersey Dock Trustees v. Gibbs ieee . 
L. R. 1 H. L. 93; Worral Waterworks Co. v. Lloyd (1866), 
L. R.1C. P. 71¢; Holborn Union Grdus. v. St. Leonard, 
Shoreditch Vestry (1876), 2 Q. B. D. 145; Gibraltar 
Sanitary Comrs. v. Orfila au); 15 App: Cas. 400 d 
Jersey v. Uxbridge R. S. A., ge 13 Ch. 183; Tozelan 
v. West Ham Union, [1907] 1 K. B. 920; Liebigs Extract 
of Meat Co. v. Mersey Docks & Harbour Bo 
Nelson, [1918] 2 K. ». Ancholme 


. 381; Boynton 

Drainage & Navigation Comrs., [1921] 2 K. B. 213. Mentd. 

Harrison v. G. N. Ry. (1864), 3 H. & C. 231; Wilson _v. 

Halifax Corpn. (i868), L. R, 3 Exch. 114; Birch v. St 

Marylebone Vestry (1869), 20 L. T. 697; River Wear 

Comrs. v. Adamson (1877), 37 L. T. 543; Colley v. L. & 

N. W. Ry. & G. W. Ry. (1880), 42 L. T. 807. 

1275. ——.|—Mrersrty Docks TRUSTEES v. 
Gisss, No. 880, ante, 

1276. Liability of Trinity House.|—-GILBERT v. 
TRINITY HOUSE CorPNn., No. 41, ante. 

1277. Liability of hospital governors—For neg- 
ligent operation.|-The only duty undertaken by 
the governors of a public hospital towards a patient 
who is treated in the hospital is to use due care & 
skill in selecting their medical staff. The relation- 
ship of master & servant does not exist between 
the governors & the physicians & surgeons who 
give their services at the hospital, & the nurses 
& other attendants assisting at an operation 
cease for the time being to be the servants of the 

overnors, inasmuch as they take their orders 
uring that period from the opcrating surgeon 
alone & not from the hospital authorities. 

Pltf. brought an action against the governors of 
a@ hospital for damages for injuries alleged to have 
been caused to him during an operation by the 
negligence of some member of the hospital staff :-— 
Held: the action was not maintainable. 

It is now settled that a public body is liable for 
the negligence of its servants in the same way as 
private individuals would be liable under similar 
circumstances, notwithstanding that it is acting 
in the performance of public duties, like a local 
board of health, or of eleemosynary & charitable 
functions, like a public hospital (FARWELL, L.J.).— 
HityEr v. St. BARTHOLOMEW’s  HosPiTaL 
(GOVERNORS), [1909] 2 K. B. 820; 78 L. J. K. B. 
958; 25 T. L. R. 762; 53 Sol. Jo. 7143 sub nom. 
HILLYER wv, LONDON CorRPN., 101 L. T. 368; 
73 J. P. 601, C. A. 

Annotations :-—Consd. Sieiap ton v Hertfordshire Count 
Council (1910), 74 J. P. 305. Distd. Smith v. Martin 
Kingston-upon-Hull Corpn., (1911] 2 K. B. 775. 

See, generally, AGENCY, Vol. I., pp. 600, 601; 
MASTER & SERVANT; NEGLIGENCE. 
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Part X].—Liapiniry aNnD REMEDIES In Tort. 


Suor. 5.—OTHER CASES. 


1278. Scienter —-Sufficiency of notice.] —-With 
respect to questions of scienter there is no difference 
between a corpn. & an individual, & whatever is 
notice to a person competent to receive it is notice 
to the corpn.—STYLESs v. CARDIFF STEAMBOAT CoO. 
(1864), 4 New Rep. 483; 10 L. T. 844; 28 J. P. 
646; sub nom. STTLES v. CARDIFF STEAM NAVIGA- 
TION Co., 33 L. J. Q. B. 310; 10 Jur. N.S. 1199; 
12 W. R. 1080. 

Annotations :—Mentd. Baldwin v. Casella (1872) L. R. 7 
Hxoh. 325; Appleboe v. Percy (1874), L. R. 9 G. P. 647. 
See, generally, ANIMALS. 

1279. Where indictment maintainable against 
corporation for general damage—Action will be for 
special damage to individual.|—-Where an indict- 
ment can be maintained against a corpn. for some- 
thing done to the general damage of the public, 
an action can be maintained for special damage 
thereby done to an individual, & there is no dis- 
tinction in this respect between nonfeasance & 
misfeasance. 

Applts. under their Act of incorporation, had 
the care, construction, & management of the 
roads & streets within their municipality. The 
brickwork of a drain constructed by applts. under 
one of their streets having broken away, & not 
having been repaired, the rain washed away the 
soil, & caused a hole which was left unfenced. 
Resp.’s horse fell into this hole as he was riding 
along the street at night, & caused an injury to 
the resp. : 

Held: it was the duty of applts. to keep the 
work constructed by them in such repair as to 
prevent its causing a danger to baa ey on the 
highway, & that an action would lie against them 
at the suit of resp. BatuurRst Borouau v. Mac- 
PHERSON (1879), 4 App. Cas. 256; 48 I. J. P. C. 
61; 41 L. 1.778; 43 J. P. 827, P. C. 

Annotations :-—Distd. Pictou Municipality v. Geldert, [1893] 
A. C. 524. nsd. & Expld. Syne Municipal Council 
v. Bourke, [1895] A. C. 433. Consd. Lambert v. Lowestoft 
Corpn.s [1901] 1 K. B. 590. Refd. Kent v. Wo L. B. 
(1882), 10 Q. B. D. 118; Thompson v. Brighton Corpn., 
Oliver v. Horsham L. B., [1894] 1 Q. B. 332. Mentd. 
Moore v. Lambeth Waterworks Co. (1886), 17 Q. B. D. 
462 ; Goodson v. Sunbury Gas Consumers’ Co. (1896), 75 
L. T. 251; Short v. Hammersmith Corpn. ae 104 
L. T. 70; Papworth v. Battersea B. C. (1914), 79 J. P. 105. 
1280. Maintenance—Corporation in liquidation 

——Action will not lie.]— kpt. cannot maintain 

an action for maintenance on the ground that deft. 

incited & supported bkpcy. proceedings in which 
he had no common interest, since the cause of 
action, if any, passed to the trustees in bankruptcy, 

& such an action may be summarily dismissed 

upon summons as frivolous & vexatious. 

In my opinion the corpn. was incapable of 
maintenance. Maintenance in that sense could 
not take place by a corpn. in liquidation. A corpn. 
in liquidation might be answerable in certain cir- 
cumstances for the improper acts of its liquidator, 
its‘agent. If it had profited by those acts it would 
not be pore tted to retain the profit; it would be 
chargeable no doubt in that respect, I suppose, 
even if in liquidation. But this particular act of 
maintenance, which is criminal, & also in some 
circumstances the ground for a civil action, is an 
act which, in my opinion, in liquidation the corpn. 
as distinct from the individual liquidator was 
incapable of committing (Lorp SELBORNE, C.).— 

POLITAN BANK, LTD. v. Pootmy (1885), 10 

49 J. P. 756; 33 W. R. 709, H. L. 

dnnotations :—Oonsd. Neville v. London Express News- 
paper, {1917} 1 K. B. 40%. If it [the statement of Lorp 

gg | ocr that a civil on cannot t 
against a limited co. which by ita servants has been guilty 


407 


of maintenance, I do not think this is the present state 
of the law. But I do not think that Lorp SELBORNE’s 
statement need affect my decision in this case, because he 
waa conside the case of a co. which was in liquidation, 
& he relied on the limited authority possessed by the 
Hquldetor of a oo. in liquidation as justif the view 
which he exp LorD READING, C.J.). efd. Oram 
v. Hutt, [1914] 1 Ch. 98; Neville v. London Express News- 
paper, [1919] A. OC. 368. Mentd. Tucker »v. Collinson (1886), 

4 L. T. 263; Magrath v. Reichel (1887), 67 L. T. 850; 
Lawrance v. Norreys (1888 , 39 Ch. D. 213; Barrett v. 
Day, Day »v. Foster (1890), 43 Ch. D. 435; Bruce v. 


Allesb de 36 Sol. Jo. 865; Haggard ». Pélicier 
Frores, (18 2] A. ©. 61; Fletoher v. Bethom (1893), 68 
L. T. 438; Logan v. Bank of Scotland (1905), 94 L. T. 
153; British Cash & Parcel Conveyors v. Lamson Storo 


Service Co., [1908] 1 K. B. 1006; Boaler v. Power, (1910) 
cm B. 229; Norman v. Mathews (1916), 85 L. J. K. B. 


bene -.|—See, also, ACTION, Vol. I., p. 67, No. 
6. 

1281. Merchant Shipping Act, 1894 (c. 60), 5, 502 
—Fault of managing authority—‘‘ Fault or privity ’’ 
of corporation—Not of servant or agent.|—A pas- 
senger on a steamer placed his watch, with gold 
cigar cutter & sovereign purse containing £5 
attached, on retiring for the night, in a canvas 
pocket suspended from a hook over the top bunk 
which he occupicd in a cabin on the main deck. 
The pocket was placed where it was under the 
superintendence of the shipowner’s marine super- 
intendant. Above the pocket was a fanlight, 
which the passenger left open, leading into the 
ventilating shaft which opened on the spar deck. 
A small man by putting his head & shoulders into 
the opening of the ventilating shaft could, by 
stretching his arm downwards, reach the pocket. 
The contents of the pocket had disappeared by 
the following morning. inger marks were found 
round the pocket & in the ventilating shaft. The 
passenger’s ticket contained a condition that the 
owners would not be responsible for & should be 
exempt from all liability in respect of any loss of 
any baggage, property, goods, effects, articles, 
matters, or things belonging to or carried by or 
with any passenger, whether the same should 
arise from or be occasioned by thefts by persons 
in the employment of the owners, or by others 
or any other acts, defaults, or negligence of the 
owners agents or servants of any kind what- 
soever. The passenger had not declared the value 
of the articles. On an action for damages for 
negligence or alternatively for breach of warranty 
of. seaworthiness :— 

Held: the liability of the carricr as regards 
articles carried on the person or in the passenger’s 
personal custody was the same as that towards 
the passenger, to take reasonable care. If the 
articles by being placed in the pocket changed 
their character, then sect. 502 of the above Act 
applied. There was no ‘‘ fault or privity ” of the 
shipowners. The condition on the ticket pro- 
tected the shipowners, & the shipowners were 
not liable for the loss. 

I am of opinion that in the case of a corpn. the 
fault of the managing authority of the directors 
would be the actual fault of the co. within the 
meaning of the sect., but not so the fault of a 
servant: who has not gencral managing duties 
(CHANNELL, J.).—SMITTON v. ORIENT STEAM 
NAVIGATION Co., Lrp. (1907), 96 L. T. 848; 23 
T. L. R. 359; 51 Sol. Jo. 348; 10 Asp. M. L. O, 
459; 12 Com. Cas. 270. 

Annotation :—Mentd. Asiatic Petroleum Co. v. Lennard’s 

Carrying Co., [1914] 1 K. B. 419. 

See Surppina & NAVIGATION. 

Breach of trust.|—See CHanririps, Vol. VIIL, 
p. 378, No. 1910. 


See, generally, Tort; NEGLIGENCE ; NUISANCE. 
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Secr. 6.—TORTS AGAINST CORPORATION. 


1282. Libel—Libel of one director.]—An informa- | 
tion granted against deft. for a libel against the 
East India Co., although the imputation was in 
the singular number, viz.: Whereas an Hast oe 
director has raised etc.—R. v. JENoUR (1741), 7 
Mod. Rep. 400; 87 EH. R. 1318. 

1283. —— Right of corporation to sue—Where 
business injured—Unless corporation incapable of 
committing the tort.)|—A joint stock co. incor- 
porated under Joint Stock Companies Act, 1856 
(c. 47), may maintain an action for a libel cal- 
culated to injure the co.: & it is no answer to 
such an action that deft. is a shareholder in 
the co. 

Semble: a corpn. at common law may maintain 
an action for a libel on the corpn.; unless the 
matter imputed by the libel is something of which 
@ corpn. is incapable, as murder & such like.— 
METROPOLITAN SALOON Omnipnvus Co. v. HAWKINS 
(1859), 4 H. & N. 87; 28 L. J. Ex. 201; 32 
L. T. O. S. 283; 5 Jur. N. 8. 226; 7 W. R. 265 ; 
157 E. R. 769. 

Annotations :—Consd. South rear Coal Co._v. _North- 
Eastern News Assocn., [1894] 1 Q. oe 133. reid: Man- 
chester Corpn. v. Williams, [1891} 1 Q. B. Homing 
Pigeon Publishing Co. v. Pigeon Pabilshing Co. 
(1913), 29 T. L. R. 389. Mentd. or eanite Frovient Life 
Assce. Co. v. Gilbert & Rivington, [1895] 2 ee . 148; 
Arnold & Butler v. Bottomley, (1908) 2 K. B. 151; ” Will: 
mott v. London Road Car Co., [1910] 2 Ch. 525. 

1284. ——_- ——- -——— ———.]—The right of a 
corpn. to sue for Jibel is confined to the protection 
of their property. In an action by a municipal 
corpn. for a libel imputing corruption :—Held: a 
corpn., as distinguished from the individuals com- 


CoRPORATIONS. 


posing it, cannot be guilty of corrupt practices, 

| the statement of claim disclosed no cause of 

action.— MANCHESTER CORPN. v. WILLIAMS, [1891] 

1Q. B. 94; 60 L. J. Q. B. 23; 638 L. T. 805; 54 

oye: '39 W. R. 302; 7 T. L. R. 8, D. 0. 

—Consd. South Hetton Co 

"Rastern News Assocn. » (1894] 1 Q. B. 133. 

v. areeg Medical Assocn., (1919) 1 re B. 244.- 

Homing Pigeon erat: Co. v. Racing Pigeon Publishing 

Co. (1918), 29T. 1. R. 

.|—A trading corpn. 
may maintain an action in respect of a libel cal- 
culated to injure their reputation in the way of 
their business without proof of special damage. 

The condition of a mining village where ee 
numbers of miners & their families are living, as 
regards its fitness for habitation according to rules 
of health & morality, is a matter of pubis, interest, 
in reference to which fair & honest criticism is not 
libellous. 

A corpn. or co. could not sue in respect of a 
charge of murder, or incest, or adultery because 
it could not commit these crimes. Nor could it 
sue in respect of a charge of corruption or of an 
assault, because a corpn. cannot be guilty of 
corrupti ion or of an assault although the individuals 
composing it may be (LopgEs, L.J.).—SouTH 
HETTON CoAL Co. v. NORTH-EASTERN NEWS 
Assocn., [1894] 1 Q. B. 183; 63 L. J. Q. B. 293 ; 
69 L. T. 844; 58 J. P. 196; 42 W. R. 322; 10 
T. L. R. 110; 9 R. 240, C. A. 

‘Annotations :-—Refd. Homing Pigeon Publishing Co. »v. 
Racing Pigeon Publishing So. (1913), 29 T. L. R. 389; 
Pratt v. British Medical Assocn., 11919} 1K. B. 244. 

Mentd. Emplre BAA sacra Machine Co. of New York »v. 

Linotype Co. a T. 8; Willmott v. Poneee 

~ oer : T7910) 2 Ch. 625; Adam v. Ward (1915), 


Part Xil—Criminal and Quasi-Criminal Proceedings. 


See, generally, CRIMINAL LAw & PROCEDURE. 

How far corporation is a person—In statutes.]— 
See Part IX., Sect. 2, sub-sect. 1, anie. 

1286. General rule.|—A corpn. cannot, in one 
sense, commit a crime, a corpn. cannot be im- 
prisoned, if imprisonment be the sentence for the 
crime ;_ a corpn. cannot be hanged or put to death 
if that be the punishment for the crime; & so, in 
those senses @ corpn. cannot commit acrime. But 
a corpn. may be fined, & a corpn. may pay 
damages (LORD BLACKBURN). —PHARMACEUTICAL 
Society v. LONDON & PROVINCIAL SUPPLY ASSOCN. 
(1880), 5 App. Cas. 857; 49 L. J. Q. B. 736; .43 

L. T. 889; 45 J. P. 20; 28 W. R. 957, H. L. 

Za nnotationa -—Refd. R. ». Tyler & International ome 
Co., tigoli 2 Q. BK. 688; Pearks, Gunston & T ae oe 
Hennen v. Southern Counties Dairies C Con mie 2 "x. B 
Menta. Chapleo ». Brunswick Bldg. Soc. (1881), 6 Q. B. D: 

v. Swindon & Ch 


G. Ry. ae 
, (188), 52 L. J. Ch. 306 ; Re Jeffcock’s Trusts (tgs 2) 
507 ; Pharmacoutical Soc. v. Wheeldon (1890 5 
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oe Q. B. D. 683; ane v. West Riding Union Sacred 
., {1901} 2 K. op jg narmacentical Soc, v. White, 

Tigo) 1 KB. 1; Wills v, Tozer (1904), 63 W. R 

EKdwards v. Phavniacoution! Soc. of Great Britain, tioiol 

2 K. B. 766; Pharmaccutical Soc. v. Nash (1910), 80 

L. J. K. B. 416 ;_ de Royal Naval School, Seymour v. 

Royal Naval School, [ 191011 1 Ch, 806; Wilmott», London 

Road Car Co., [1910] 2 Ch. 525, 

1287. — at the gencral principles of the 
criminal law if a matter is made a criminal off ence 
it is essential that there should be something in 
the nature of mens rea, & therefore in the ordinary 
cases a corpn. cannot be guilty of a criminal 
offence, nor can a master be liable criminally for 
an offence committed by his servant, but there 
are exceptions to this rule in the case of quasi- 
criminal offences, as they may be termed, that is 
to say, where certain acts are forbidden. by law 
under a penalty, possibly even under a personal 
penalty, such as imprisonment, at any rate in 
default of payment of a fine; & the reason for 
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h. Manslaughter.}—— On a count 
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LauNnDRY Co. (1900). 20 Coe iT: 217 : ; 
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Part XII.— CRIMINAL AND QUASI-CRIMINAL PROCEEDINGS. 


this is, that the Legislature has thought it so im- 

portant to prevent the particular act from being 

committed that it absolutely forbids it to be done ; 

& if it is done the offender is liable to a penalty 

whether he had any mens rea or not, & whether or 

not he intended to commit a breach of the law. 

Where the act is of this character then the master, 

who, in fact, has done the forbidden thing through 

his servant, is responsible & is liable to a penalty. 

There is no reason why he should not be, because 

the very object of the Legislature was to forbid 

the thing absolutely. It seems to me that exactly 
the same principle applies in the case of a corpn. 

If it does the act which is forbidden it is liable 

(CHANNELL, J.).—PEARKS, GUNSTON & TEE, LID. 

v. WARD, HENNEN v. SOUTHERN COUNTIES DAIRIES 

Co., [1902] 2 K. B. 1; 71L. J. K. B. 656; 87 

L. T. 51; 66 J. P. 774; 18 T. L. R. 53883; 20 

Cox, C. C. 279. 

Annotations :—Apld. Mousell »v. L. & N. W. Ry., [1917] 
2 K. B. 836; Pearks’ Dairies », Tottenham Food Control 
Jommittee (1918), 88 L. J. K. B. 623. Refd. Smithies v. 
Bridge (1902), 71 L. J. K. B. 555; Korten v. West Sussex 
County Council (1903), 88 L. T. 466; Hawke v. Hulton, 
{1909} 2 K. B. 93; Chuter v. Freeth & Pocock, [1911] 
2K. B. 832; RR. v. Ascanio Puck & Paice (1912), 76 J. P. 
487. Mentd. Re Royal Naval School, Scymour v. Royal 
Naval School, [1910] 1 Ch. 806. 

1288, ——-.]—Owners of goods may, without 

a mens rea, be guilty of giving a false account under 

Railways Clauses Consolidation Act, 1845 (c. 20), 

s. 98, with intent to avoid payment of tolls, & if 

their manager actually gives the false account 

with intent to avoid payment the owners, though 

a limited co., are liable under sect. 99 of the Act.— 

MOUSELL BROTHERS v. LONDON & NORTH WESTERN 

Ry., [1917] 2 K. B. 886; 87 L. J. K. B. 82; 118 

L. T. 25; 81 J.P. 305; 151. G. &. 706. 

Annotations :-—Apld. Warrington v. Windhill Industrial 
Co-op. Soc. (1918), 82 J. P. 149. Refd. Pearks’ Dairies 
ae coven Food Control Committee (1918), 88 L. J. K. B. 





- a Treason.]—SuTtTon’s HospitTan CAsE, No. 
» ante. 

1290. Seditious libel.|—R. v. LONDON CoRPN., 
No. 1568, post. 

See Nos. 1244, 1256, 1263, ante. 

1291. Perjury.|—The secretary & book-keeper 
of the East India Co. were made defts. to a bill 
for a discovery of some entries & orders of the co. 
Defts. demurred, alleging that they might be 
examined as witnesses, & also that their answer 
could not be read against the co. :—Held: the 
demurrer would be overruled lest there should be 
a failure of justice, since the co. would not be 
liable to a prosecution for perjury though their 
answer might be false.—Wyou v. Meat (1734), 
3 P. Wms. 310; 24 BH. R. 1078. 

Annotations :—A ld. Dummer v. Chippenham Corpn. (1807), 


14 Ves. 245, istd. Le Texier v. Anspach (1808) 


159. Refd. Portugal (Queen) 2. Glyn (1840), 7 Cl. & Fin. 


466; Prioleau ». Johnson (1866), L. R. 

2 o4, 659; U. S. A. v. Wagner ae » 2 Ch. App. 582. 

Montd. Welsbach Incandescent Gas ht Co. v New 

Sunlight Incandescent Co. (1900), 83 I. 8. 

1292. Felony—Or crimes involving personal 
violence.|—-(1) A corpn. aggregate may be in- 
dicted by their corporate name for disobedience 
to an order of justices requiring the corpn. to 
execute works pursuant to a stat. 

(2) If such indictment be preferred at assizes or 
sessions, where parties cannot appear by attorney, 
the proper course is to remove it into this ct. 


k. Whether corporation 
— Breach of statut 
ance-— Punishment 


(igo, 7B G 


indictable 

duty—Non feas- 
ne not imprison- 
UNION COLLIERY Co. 
R. 247; 318. C. R. 81. 


1 —— Formal written charge in 
liew of indictment—R. S. 1906, 8. 873.] 


Torr. L. R. 356 


compel a corpn. 
nor can he bin 


| 


—R. v. STANDARD Soap Co. (1907), 7 
; 6 W. L. R. 64.—CAN. 

m. Whether corporation subject to 
a balan ae| eramination before magis- 
ate.}—A. justice of the peace cannot 


& answer to an indictment, & he has 
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by certiorari, & compel appearance by distress 
infinite, 

_ A corpn. may be indicted for breach of a duty 
imposed upon it by law, though not for a felony, 
or for crimes involving personal violence as for 
riots or assaults (Patteson, J.).—R. v. BIRMINGHAM 
& GLOUCESTER Ry. Co. (1842), 3 Q. B. 223; 8 
Ry. & Can. Cas. 148; 2 Gal. & Dav. 236; 11 
L. J. M. C. 134; 6 Jur. 804; 114 KE. R. 492. 


s to (1) Consd. R. v. Tyler & International 
Commercial Co., [1891] 2 Q. B. 688. Refd. R. v. G 


. Rov. GN. of 
England Ry. (1846), 9 Q. B. 315; Pharmaceutical Soc. v. 
London Supply Assocn. (1879), 4 g B. D. 313. As to (2) 
Refd. R. v. Stainhall (1858), 1 F. & F. 363; London 


Joint Stock Bank v. London Corpn. (1875), 1 C. P. D. 1; 
R. v. Puck (1912), 28 T. L. R. 197. Generally, Mentd. R. 
v. Tryddyn (1852), Bail Ct. Cas. 19. 
Maintenance.|—See No. 1280, ante. 

1293. Liability for acts of agents—Statutory 
offence—Motor Car Acts, 1896 & 1903.]—Applts., 
a limited co. who were motor cab proprietors, 
were convicted before a magistrate of aiding. & 
abetting a driver in their service in using a motor 
cab in contravention of Art. 11 of the Motor Car 
(Registration & Licensing) Ord. 1903, made by 
the Board of Trade under Motor Car Acts, 1896 
& 1903. The driver was using a motor cab more 
than one hour after sunset, having a lamp, which 
was lighted, hanging too low to illuminate the 
identification plate. The motor cab was fitted 
with a proper & permanent bracket on which to 
hang the lamp. Applts. had in their service a 
foreman, who was charged by them with the duty 
of secing that the cabs left their premises in such 
a condition as to comply in all respects with the 
Motor Car Acts, 1896 & 1903, & the regs. of the 
Board of Trade made thereunder. The magistrate 
found that applts. were careless in not seeing to 
it that. a proper lamp was fixed on the cab 


| Held: there was evidence on which applts. might 


be convicted of aiding & abetting their driver in 
committing a breach of the above reg. 

I think it right to say that if a corpn. have a 
large number of cars & act, as they must act, 
by agents, & those agents send out the cars in a 
way which does not comply with the regs. in my 
judgment the corpn. are responsible for the 
penalties imposed thereby (LORD ALVERSTONE, 
C.J.).—ProvinciaL Motor Can Co., Lrp. v. 
DUNNING, [1909] 2 K. B. 599; 78 L. J. K. B. 822 ; 
101 L. T. 231; 73 J. P. 387; 25 T. L. R. 646; 
22 Cox, C. C. 159; 7 L. G. R. 765. 

Aas :—Mentd. Dickeson v. Mayes, [1910] 1 K. B. 


1294. Whether corporation indictable—Liabllity 
of particular members.|—A corpn. is not indictable, 
but the particular members of it are (HOLT, O.J.).— 
ANON. (1702), 12 Mod. Rep. 559; 88 E. R. 1518. 

nnotation :. nsd. R. v. Birmingham & Gloucester Ry. 

(1842), 3 Q. B. 223. 

1295. ——— Punishable by fine—Not imprison- 
ment.]|—WHITFIELD v. SouTH EASTERN Ry. Oo., 
No. 1244, ante. 

1296. Breach of statutory duty—Non- 
feasance.|—R. v. BIRMINGHAM & GLOUCESTER Ry. 
Co., No. 1292, ante. 

1297. .|—A magistrate having 
refused to issue a summons under Companies Act, 
1862 (c. 89), 8. 27, against a co. to recover penalties 
for default in forwarding a list of its members to 
the Registrar of Joint Stock Cos. as required by 














no jurisdiction to bind over the prose- 
cutor or person who intends to present 
an indictment against them.—Re 
CHAPMAN & OF LONDON (1890), 
19 O. R. 33.— CAN. : 


to appear before him n. ———-.}-R. v. STANDARD SoApP 
d them over to appear Co. (1907), 7 Terr. L. R. 366; 6 
W. LL. R. 64.—CAN. 
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sect. 26 of the Act, the Q. B. Div. granted a rule 
nisi for a mandamus directing him to hear & 
determine the application for a summons. The 
rule was by a subsequent order of the ct. dis- 
charged. On appeal against this order :—Held : 
the application to the magistrate for a summons 
against the co. was a criminal proceeding, & there- 
fore the judgment of the Q. B. Div. was a judgment 
in a “ criminal cause or matter ” within Judicature 
Act, 1873 (c. 66), 5. 47, & no appeal would lie. 

Where a duty is imposed upon a co. in such @ 
way that a breach of the duty amounts to a dis- 
obedience of the law, then, if there is nothing in 
the stat. either expressly or impliedly to the 
contrary a breach of the stat. is an offence which 
can be visited upon the co. by means of an indict- 
ment (BOWEN, L.J.).—R. v. TyLer & INTER- 
NATIONAL COMMERCIAL Co., [1891] 2 Q. B. 588; 
61 L. J. M. C. 38; 65 L. T. 662; 56 J. P. 118; 
77T. L. R. 720, C. A. 


to., London JJ. 
61 L. J. M. C, 42; Rayson v. South London Tram. Co. 
1893), 42 W. R. 21; Mousell v. L. & N. W. Ry., [1917] 
K. B. 836; I. v. Garrett, Hz p. Shar, [1917] 2K. B. 99, 
1298. Misfeasance.|—-A corpn. aggre- 
gate may be indicted for a misfeasance, as an 
incorporated railway co. for cutting through & 
obstructing a highway by works performed in a 
course not conformable to the powers conferred 
on the co. by Act of Parliament.—R. v. GREAT 
NorrtH OF ENGLAND Ry. Co. (1846), 9 Q. B. 315; 
16L.J.M.C.16; 71. T. O. S. 468; 11 J.P. 21; 
10 Jur. 755 ; 2 Cox, C. C. 70; 115 BE. R. 1294. 
Annotations :—Refd. Re Royal British Bank 
L. T. 0. S. 148; Whitfield v. 8S. E. Ry. ( 3 
115; Phar utical Soc. v. London Supply Assocn. 
(1879), 4 Q. B. D. 313; R. v.-Tyler & International Com- 
mercial Co., [1891] 2 Q. B. 588. Mentd. R. v. Stephens 
(1866), 7 B. & 8. 710. 


1299. Under Foreign Enlistment Act, 1819 
(c. 69).|—During the rebellion in S. two foreigners 
were sent to England by the usurping government 
to purchase a vessel from defts. The vessel was 
registered in the name of the co., & a bill of sale 
was then executed to two persons alleged to be 
trustees for the foreigners. Pltf., upon being 
restored to his government, filed a bill to restrain 
the co. from parting with the vessel upon the 
ground that the purchase money was taken from 
his royal treasury. The bill alleged that the co. 
had entered into a scheme with the two foreigners 
for the purpose of evading the provisions of 
8 & 9 Vict. c. 89. ‘The co. demurred on the ground 
that by answering the bill they would expose 
themselves to pains & penaltics under 8 & 9 
Vict. c. 89, & to an indictment under the above 
Act :—Held: acorpn. could not be indicted under 
the above Act, & the demurrer would be over- 
ruled.—T'wo Siciyies (KiNG) v. WILLcox (1850), 
1 Sim. N. 8S. 301; 14 Jur. 168; 61 HE. R. 116; 
sub nom. Two SIciLigs (KING) v. PENINSULAR & 
ORIENTAL STEAM-PACKET Co., 19 L. J. Ch. 488; 
subsequent proceedings, sub nom. Two SICIILIES 
(KING) v. WiLLcox, 7 State Tr. N. S. 1049. 
Annotations :—Mentd. Austria (Emperor) v. Day (1861), 

3 De G. F. & J. 217; U. 3, A. ». Prioleau (1865), 2 Hem, & 

M. 559; U. 8. A. » McRae (1867), 3 Ch. App. 79; Hen- 

neasy v. Wright (1888), 4 T. L. R. 597. 

Under particular statutes—As ‘‘ person ”’ 
committing offence.|—Sce Part IX., ct. 2, 
sub-sect. 1, ante. 

1800. Indictment in corporate name.] — KR. v. 
Patrick & PEppER, No. 109, ante. 

1801, ——.]—-R. v. Brrwinanam & GLOUCESTER 
Ry. Co., No. 1202, ante. | 

1802. Indictment preferred at assizes or sessions ' 

Corporation unable to appear personally or by | 
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solicitor—Removed by certiorari into High Court.] 
—R. v. BrRMINGHAM & GLOUCESTER Ry. Co., No. 
1292, ante. 

1308. ———- ——— Prosecutor not bound to 
enter into recognisance for costs.]—An indictment 
against a corporate body for non-repair of a high- 
way was removed by the prosecutor into the Q. B. 
by certiorari, on the ground that the indictment 
could not be tried at sessions as defts., a corporate 
body, could not appear personally or by attorney 
& plead. The prosecutor did not enter into a 
recognisance to pay defts.’ costs in case of ac- 
quittal :—Held: Oriminal Procedure Act, 1853 
(c. 30), 8. 5, did not apply to such a case as this, & 
the prosecutor was not bound to enter into a 
recognisance for costs in case of defts.’ acquittal.— 
R. v. MANCHESTER CoRPN. (1857), 7 E. & B. 453 ; 
26 L. J. M. 0. 65; 28 L. T. O. 8S. 369; 21 J. P. 
165; 3 Jur. N.S. 839; 5 W. R. 373; 119 E. R, 1315. 


Annotations -—Refd. Marriage v. Eastern Counties Ry. & 
London & Blackwall Ry. (1857), 2 H. & N. 625; Southern 


Counties Deposit Bank v. Boer (1895), 69 J. P. 536; 


R. v. Puck (1912), 28 T. L. R. 

1304. Whether corporation can be committed 
for trial.|}—A limited co. cannot be committed 
for trial on an indictment. ; 

A limited co. was charged before a justice with 
an offence under Representation of the People 
Act, 1918 (c. 64), s. 34, & a servant of the co. was 
charged with aiding & abetting the co. therein. 
Both defts. were ostensibly committed for trial 
under Grand Juries (Suspension) Act, 1917 (c. 4), 
8. 1 (2), which was then in force. An indictment 
was then presented against both defts. in which 
they were respectively charged as aforesaid, & 
they were both thereupon tried & convicted. 
On appeal by both defts. to the Ct. of Criminal 
Appeal :—Held: as against deft. co. the indict- 
ment & the conviction must be quashed, inasmuch 
as a limited co. could not be committed for trial.— 
R. v. Dairy MirrRorn NEwspPapPers, R. v. GLOVER, 
[1922] 2 K. B. 530; 91 L. J. K. B. 712; 127 
L. T. 218; 86 J. P. 151; 38 T. L. R. 531; 66 
Sol. Jo. 559, C. C. A. 

1805. Whether corporation Hable to attachment 
—For contempt of court—For not making return to 
writ.|—(1) If toll be merely claimed of the in- 
dividual members of a corpn. exempt from toll 
an action well lies on the writ de essendo quictum 
de thcolonio in the name of the corpn. 

(2) A corpn. to whom the writ is directed cannot 
be attached for contempt in their corporate 
capacity for not returning it, but an attachment 
in the nature of a pone is the proper remedy to 
compel them to appear. 








(3) In an action by one corpn. against another 
of the other as relates to the subject in dispute.— 
LONDON CORPN. v. LYNN CORPN. (1796), 7 Bro. 
Reais Corpn. v. LONDON Corrn., 6 Term Rep. 
778, H. 1. 
tone :—As to (1) Refd. R. v. Hanghle (1833), 4 
B. & Ad. 650. Aa to (2) Refd. London J 
Go, Warmlok Corpn” (1837), 4 Russ, 299 i 
Refd. Stafford Corpn. ». Bolton’ 1 Bos. & P. 40: 
; Co , ; : 
dre eo b. et aA Teun 546. Moentd. Ayray’s Case 
1306. OS 
a limited co. to show cause why a writ of attach- 
ment should not issue against it for contempt 
it can, where it is satisfied that a contempt has 
becn committed, inflict the appropriate punish- 


each may inspect so much of the books & records 
Parl. Cas. 120; 3 E. R. 78; sub nom. LYNN 
Annotat 
oint Stock Bank 
. London Co D. 1. ds to (3 
1797), 1 Bos. & 
Croydon Hospital v. Farley (1816), 6 Taunt. 467; A.-G. 
Fine imposed as a priate 
punishment.]—Although upon a rule calltag upon 
of ct. the ct. cannot make an order of attachment, 
ment, namely, order the co. to pay a fine.—R. v. 


Part XIII.—Dr.ecation or AUTHORITY FOR PARTICULAR PURPOSES. 


Hammonp (J. G.) & Co., Lrv., [1914] 2 K. B. 866; 
838 L. J. K. B. 1221; 111 L. T. 206; 30 T. L. R. 
491; 68 Sol. Jo. 518. 

1807. Disobedience to writ of 
mandamus.’—A corpn., which is a national body, 
cannot be attached for disobedience to a writ of 
mandamus issued against it. 

A mandamus addressed to a corporate body 
whose actions are not controlled by a governing 
body is a command addressed to every member of 
that body. 

Two precepts were served upon a metropolitan 
borough council requiring them to pay certain 
sums or to levy rates for that purpose. The 
council having failed to do this, the precepting 
authorities obtained peremptory writs of mandamus 
against them. No return having been made 
to the writs, & the council having declined 
to make the rates, the prccepting authorities 
obtained rules nisi for attachment against the 
council. The rules required the council to show 
cause why writs of attachment should not be 
issued ‘‘ against them or every of them,” but did 
not mention the names of the persons sought 
to_ be attached. They were served upon some 
only of the members, together with affidavits of 
the precepting authorities in support, which were 
defective in that they did not specify the contempt 
with which each member was charged. Some 
twenty-seven of the members made a joint affidavit 
in reply, in which they stated their reasons for 
refusing to make the rates & persisted in their 
refusal. At the hearing of the applications for 
rules absolute some eleven or twelve addressed 
the ct. in support of their refusal. The Div. 
Ct. directed writs of attachment to issue both 
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against the council & certain of the individual 
members. On appeal :—Held: the orders against 
the council could not be ste Sackaiee & must be 
discharged.—R. v. PoreLaAR BorouaH CouNcIL 
(No. 2), [1922] 1 K. B. 95; sub nom. R. v. POPLAR 
BoroveH Counc, Hx p. LONDON COUNTY 
Councirt, Ex p. METROPOLITAN ASYLUMS BOARD 
(No. 2), 91 I. J. K. B. 1743 126 1. T. 138; 
85 J. P. 259; 38 T. L. R. 5; 66 Sol. Jo. (W. BR.) 10; 
19 L. G. R. 781, C. A. 

1308. Proceedings by officer—Not authorised 
under seal.|—Applt. on behalf of the mayor & 
corpn. of L. preferred an information against 
resps. for damaging a tree at B., the property of 
the corpn., to the amount of £5. Applt. was 
chief ranger of B., & stated on oath that he had 
a general power to prosecute for offences under the 
B. bye-laws on behalf of the corpn. ‘The present 
proceedings were initiated, not under the bye- 
laws but under Malicious Damage Act, 1861 
(c. 97), s. 22. The solr. representing resps. asked 
for the production of a copy of the minute or 
resolution authorising applt. to prefer the informa- 
lion. No such authority being produced, he 
raised the objection that as the information was 
laid on behalf of the corpn. of L. it was laid by 4 
corporate body, & should therefore have been 
laid by an attorney duly appointed under the 
common seal or warrant of the corpn. It was 
contended that the justices could not proceed to 
hear the information, & the justices acceded to 
this view & dismissed the information :—Held : 
the information was properly laid.—DUCHESNE v. 
FincH (1912), 107 I. T. 412; 76 J. P. 8773 28 
ea R. 440; 23 Cox, C. C..170; 10 L. G. R. 


Part XIIl—Delegation of Authority for Particular Purposes. 


1809. General rule.|—A prescriptive right in 
the eldest son of ee iuniesd bora in Ni; win the 
younger sons of every burgess born in N. & having 
served a seven years apprenticeship to any trade, 
& in every person having served a seven ycars 
apprenticeship in N. to any burgess of N., to be 
admitted a burgess of the town, on his attaining 
21 :—Held: not to exclude the incidental power 


arising by implication of law to the corpn. at 
large to secure their perpetual succession by 
voluntary: elections of burgesses ad libitum. 


(1) Whether the power of making such voluntar 
elections be incidental to the Soi: at large, o 
exist in them by prescription, it is competent for 
them to delegate it to a select part of themael ves, 
but they cannot delegate such power to any 
stranger: & the recorder of the town must be 
taken to be such, if he be not stated to be a burgess. 
(2) As such select body is the creature of the corpn., 
its constitution & mode of acting may, it seems 
be modelled, with the exception before stated, 
according to the pleasure of its maker; & where 
the corpn., consisting primarily of the mayor & 
burgesses, who were directed by charter to elect 
aldermen from among themselves, transferred the 


PART XII. 


1309 1. General rule.}—Corpns. cannot 
give up to others their special powers 
on the control of their undertakings 
unless authorised by their constituting 
instrument or by statute.—Brown ov, 


meet f 
mittee Caine 


icKHAM & BULLOCK ISLAND 
Co., Lrp. (1894), 15 N. 8S. W. L. 
$08 ; 11 N, 8. ) W. N. 30.—AUS., 


0. Whether seal necessary — Ap- 


chairman of the 


miment of agent—To negotiate for 

é.}—Deft. lodge was incorporated. 

By resolution pases. 
0 


’. given power to rent 
COAL or lease suitable club rooms. G. was 

R. of the house committee. , 

a 

le ac as 

of 4 committee in the 


right of electing burgesses to a select body, con- 
sisting of the mayor & aldermen, of whom the 
major part must attend ; eighteen livery or cloth- 
ing burgesses, of whom nine were sufficient to 
attend ; together with the recorder, if a burgess, 
& if choosing to attend, & six of the burgesses at 
large, if they choose to attend; but the select 
body might proceed without cither the six bur- 
gesses or the recorder, if they did not attend :—Held: 
this was a reasonable & valid by-law.—R. v. 
Birp (1811), 13 Hast, 367; 104 KM. R. 412. 
Annotations :-—~As to (1) Consd. R. v. Westwood (1825), 4 

B. & ©. 781. ld. Distd. R. v. Dulwich Saree (1851), 

17 Q. B. 600. Refd. Osgood v. Nelson (1869), 10 B. & 

4s to (2) Consd. R. v. Wostwood (1830), 7 Bing. 1. 

d. R », Westwood (1825), 4 B. & C. 781. 

1310. Effect of ratification.)—The city surveyor 
of M. having certified under 30 & 31 Vict. c. xxxvi., 
s. 38 that there was imminent danger from a 
building of which pltf. was the owner & occupier ; 


-the town clerk, assuming to act on behalf of the 


corpn., issued under the same sect. a direction 
to the surveyor to cause the building mentioned 
in his certificate to be taken down or repaired in 
such manner as he should think requisite. The 
surveyor thereupon employed a builder to take 


absence of the elected chairman. 
After negotiations with F aa rr @ 


ie his Fee Oe eet Para Orden or Miaces, 
» the house com- r, signed ‘* Lo ro 
been previously © per é.” to pltf.'s rental to 


whom it was dressed, offering on 
behalf of the lodge to take a lease of 
the premises for two years, to com- 
mence when the improvementa agreed 

be completed, & asking for 


guides Touring to | en 
&@ written reply by noon the next day. 


412 


down & rebuild certain parts of the building, who 
was paid by the corpn. for so doing, & the corpn. 
afterwards recovered the amount from pltf. :— 
Held: (1) the certificate of the surveyor was 
conclusive, & could not be questioned in an action 
to recover back the money so paid; (2) the acts 
of the surveyor, authenticated by the town clerk, 
were the acts of the corpn., or, at all events, they 
were ratified & adopted by them so as to justify 
what was done under the certificate.—-CHEETHAM 
v. MANCHESTER Corrn. (1875), L. R. 10 C. P. 249 ; 
44L. J.C. P. 189; 82 L. T. 28; 39 J. P. 343. 

Annotation -—Generally, Mentd. Hopkins v. Smethwick L. B 

(1890), 24 Q. B. D. 712. 

1811. Validity—Licence to break up streets.|— 
The corpn. of P., who had no Parliamentary powers 
for the urposes, supplied water to the adjoining 
urban district of F., & claimed the right to enter 
upon & break up the streets of F. whenever 
occasion should require for the purpose of repairing 
their water pipes, relying, as regards some of the 
streets, on alleged irrevocable licences granted by 
the predecessors of the local board of F., the 
surveyors of highways, & as regards other streets, 
on prescription :—Held: (1) the claim of the 
corpn. was to commit a nuisance; (2) it was not 
in the power of the surveyors of highways to grant 
the alleged licenses; (8) as a grant could not be 
presumed, the corpn. could not obtain the right 
claimed by _ prescription.—PRESTON CORPN. v. 
FULLwoop LocaL Boarp (1885), 53 L. T. 718; 
60 J. P. 228; 34 W. R.1906; 27. L. R. 184. 

1312. —-—- Licence to dredge river—& to sell soil 
for licensee’s benefit |The Thames Conservators 
have no power under Thames Conservancy Act, 
1894 (c. clxxxvii.), to grant a licence to dredge 
the upper Thames upon the terms that the licensee 
may sell the soil so raised for his own benefit.— 
PALMER v. THAMES CONSERVATORS, [1902] 1 Ch. 
163; 71 L. J. Ch. 212; 85 L. T. 537; 66 J. P. 
55; 18 T. L. R. 88; 46 Sol. Jo. 84. 

18138. ——-.] — CrEYKE v. HATFIELD CHASE 
ae CorRpNn. (1896), 12 T. L. R. 383 ; 40 Sol. Jo. 


1314, Whether seal necessary—Entry upon pro- 
perty—To revest estate after disseisin.|—-Where a 
mayor & commonality are disseised the entry to 
revest this estate ought to be made by one 
authorised by a deed under their common seal.— 
ANON. (1472), Jenk. 181; 145 E. R. 92. 

1 -]—In trespass deft. said that 
this was a freehold of the President & Scholars of 
a certain place & that he as their servant & by 
their order entered :—Held: the plea was good 
without a deed for there was no need for a deed 
for every little thing—ANoN. (1492), Y. B. 7 
Hen. 7, fo. 9, pl. 2. 
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Annotation :—Refd. Magdal lege, bri 
(1615), 11 Co. a. a Se eth eae ee 
1316. For condition broken—By 








bailiff.|-A corpn. aggregate cannot without deed 

authorise their bailiff to enter for a condition 

broken.—DuMPER v. Syms (1601), Cro. Eliz. 815 ; 

78 HE. R. 1042. 

an :—Mentd. Bagshaw v. Bosaley (1790), 4 Term 
1817. —— Seizure of ship.|—Horne v. Ivy, 

Ne. 1107, anie. 


318. ——— Reference to arbitration — By 


The offer was duly accepted & pitt. 
sent the keys to the defta., Whe Fo: 
tained them for three months. Defts. 
never took possession of the premises, 

ted t for a 


lodge, acting oe _ Tosolution, had dele- t 3 & 
gated respec renting ‘ormal ¥ 
club rooms to the house committee, who FORD v. LOYAL 


had practically del 
to G.; (2) G. was au 
written offer on behalf of defts., & it 
was not necessary that his appointment 
should have been under the seal of the 
er as pltf. dealt with 
fai & without notice of 
in his appointment.—PuL- 
RDER OF MOOSE 
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attorney.|— This was a rule calling on the mayor 
& corpn. of L. to show cause why a certam order 
in reference made in this cause, & all the pro- 
ceedings had under it should not be set aside, & 
why the attorney for the corpn. should not pay 
the costs of the application. The cause whic 

was at issue had been referred to arbn. in 1842, 
by a judge’s order, & several meetings held under 
it, but the order to refer was not under the 
pe ere seal, nor was the attorney of the corpn. 
authorised under their seal to refer. It was con- 
tended that all the proceedings were void for 
want of an authority under the corporate seal to 
the attorney to refer :—Qu.: whether it is neces- 
sary for a corpn. to authorise their attorney under 
their corporate seal to refer a cause to arbn.— 
aac v. LupLow Coren. (1845), 5 L. T. O. S. 





1319. ——— By secretary of company.|— 
CoLLIns v. SoutH STAFFORDSHIRE Ry. Co., No. 
1180, ante. 

1820. Notice to terminate tenancy — 





Tenancy from year to year—By steward.|—In an 
ejectment by a corpn. against a tenant from year 
to year a notice to quit given by a person acting 
as steward of the corpn. is sufficient, without 
evidence that he had an authority under seal from 
the corpn. for this purpose.—RorE d. ROCHESTER 
aro es CHAPTER) v. Pierce (1809), 2 Camp. 


Annotation :-—Refd. Smith v. Birmingham & Staffordshire 
Gas Light Co. (1834), 1 Ad. & El. 526. 


1321. ——— Tenancy at will—By servant of 
canal company.|—On ejectment upon the demise 
of a corpn., who were a canal co., it appeared 
deft.’s admissions that: he had taken the land by 
pormision of H., a servant of the corpn., & that 

., another servant of the corpn., had given him 
notice to deliver up possession. No lease, nor 
notice, nor appointment of F., or H., as agent 
under seal, was produced :—Held: the jury were 
rightly directed to find for pltf. if they thought 
H. & F.. were authorised by the company to act.— 
Dor d. BrrMINGHAM CANAL NAVIGATIONS Co. OF 
PROPRIETORS v. Bop (1847), 11 Q. B. 127; 10 
L. T. O. S. 184; 12 Jur. 350; 116 EB. R. 423. 





Annotations :---Consd. Tupper v. Foulkes (1861), 9 C. B. N.S. 
797. Mentd. Hogan v. Hand (1861), 14 Moo. P. C. ©. 310. 
1822. Creation of tenancy at will—By ser- 





vant of canal company.|—DorE d. BIRMINGHAM 
CANAL NAVIGATIONS Co. OF PROPRIETORS v. 
Boup, No. 1321, ante. 

1323. Appointment of agent—To negotiate.] 
—CorE v. THAMES IIAVEN Dock & Ry. Co., No. 
1098, ante. 

Request for issue of bankruptcy notice—By 
solicitor.|—See BANKRUPTCY & INSOLVENCY, Vol. 
IV., p. 86, No. 774. 

What amounts to—Removal of officer—Evidence 
heard by committee.|——-See No. 507, anie. 

Scope of authority—To prosecute bankruptcy 
petition.|—_See BANKRUPTCY & INSOLVENCY, Vol. 
IV., p. 126, Nos. 1149, 1150. 

—— To vote on appointment of trustee in bank- 
ruptcy.|— See BANKRUPTCY & INSOLVENCY, Vol. 
IV., p. 208, No. 1925. 

—— To prove in bankruptcy.|—See BANK- 
RUPTCY & INSOLVENCY, Vol. IV., p. 246, Nos. 
2332-2334. 


ated their 








owers (1913), 25 W. L. I. 868.—OAN. 


horised to sign the 





P; —— To a ag an 
arbitrator.}—The authority of an agent 
of @ corpn. to appoint an arbitrator 
need not be under its Hr p. 
rope MINING Oo. (1854), 38 . 


him in good 
any in- 
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Part XIV.—External Government and Visitation. 


1324. Corporations for public advantage—Must 
be governed according to general law.]—PHILIPs 
v. Bury, No. 28, ante. 

1325. Jurisdiction of courts—Over corporations 
for public advantage—To examine validity 
question of bye-laws & constitutions.|—-PHILIPs v. 
Bury, No. 28, anie. 

1326. Lay corporations—Trinity Hall, Cam- 
bridge.|—R. v. GrEcorY, No. 451, ante. 

See, also, CHARITIES, Vol. VIII., p. 387, Nos. 
2036-2038. 








1327. Over visitors.}—A.-G. v. Locx, No. 
245, ante. 
1328. —— Refusal of visitors to inquire 





into exercise of statutory powers—Mandamus 


| 


refused. |—Mandamus peqniring the visitors named 
in the charter of the College of Doctors’ Commons 
to inquire into the mode in which the College, 
under Court of Probate Act, 1857 (c. 77), ss. 116 
& 117 had exercised their discretion as to the 
surrender of their charter & the disposition of 
their property, was refused.—Hz p. Len (1858), 
E. B. & KH. 863; 28L. J. Q. B. 114; 5 Jur. N.S. 
218; 120 EK. R. 731. 

—— Of charitable corporations.| — See, 
generally, CHARITIES, Vol. VIII., p. 390, Nos. 
2098 ef seq. 





—— Where also governors.] — See 
CHARITIES, Vol. VIII., p. 387, No. 2053. 
Over charitable corporations.] — See 
CHARITIES, Vol. VIII., p. 388. 


Part XV.—Legal Proceedings by and against Corporations, 
their Members and Officers. 


Sect. 1.—IN GENERAL. 

1829. Whether can be bound in recognisance.|— 
In my opinion a corpn. cannot be bound in a 
recognisance or statute merchant (DYER, J.).— 
ANON. ee CoN: K. B. 68; 72 EF. R. 445. 
Annotation :—Refd. Cortis v. Kent Water-Works Co. 

(1827), 7 B. & C. 314. I should pause before I said that a 

corpn. is not competent to enter into a recognisance. I 

am aware that there is a dictum to show that they cannot 

do s0; but as they may appoint an attorney for a variety 
of purposes, I am not satisfied that they may not do so 
as the purpose of entering into a recognisance (BAYLEY, 


“Js 

1330. By member or officer.|—In the case 
of corpns. it is the practice to accept the recog- 
nisances of some members of the body, usually a 
director.—SOUTHERN COUNTIES DeEposir BANE, 
lap. v. Boauer (1895), 73 L. T. 155; 59 J. P. 
536; 11 T. L. R. 568; 15 R. 566. 

——.]—See No. 1387, post. 

1831. May give undertaking—To bind corporate 
property——Pending appeal.}—-Where in a suit 
against exrs. for the payment of a legacy the 
amount claimed had been brought into ct. & 
invested, & the bill was afterwards dismissed at 
the hearing, the ct., in granting a motion by 
pltfs. to stay the transfer of the fund pending an 
appeal to the House of Lords from the decree, 
required from pltfs. an undertaking to submit to 
any order the ct. might thereafter make for 
payment of interest & costs, & an objection that 
pltfs.. who were a eve were incapable of giving 
any undertaking which would be binding on the 
corporate property, was overruled.— GLOUCESTER 
Corpn. v. Woop (1844), 1 Ph. 493; 14 L. J. Ch. 
122; 3L. T. 0.8.1; 9 Jur. 673; 41 E. R. 720, 
L. C.; eubsequent proceedings, sub nom. GLovU- 
CESTER CORPN. v. OSBORN (1847), 1 H. I. Cas. 


272, H. L. 
An 





Sememe, 


Refd. Mackintosh v. G. W. Ry. (1865), 13 
Mentd. A.-G. v. Windsor (1858), 24 Beav. 
v. Colvin (1861), 1 Drew. & Sm. 475; Aston 
baal L. R. 6 Eq. 19; Willoughby v. Storer 

- 896; Re Dutton, Ex p. Peake (1879), 
rete Polini v. Gray, Sturla v. Frecela (1879), 


Lord 


PART XIV. 


- Matiere within juriediction of 


} Visitors have the power to 
corpn. 


visit @ cfgeetcaeert § peu every 
matter in respect of which the Act of 
Incorporation gives the corpn. power. 





Yr . 
lege of Physicians 


—Re MILLER (1885), 3 Man. L. R. 367. 
—OAN. 


The Nay arr of the Col- 

corpn. 
empowered to examine & devermin 
any matter or course relating to 


1332. Jurisdiction of courts—Misapplication of 
corporation funds—Court of Chancery.|—The Ct. 
of K. B. will not grant a criminal information 
against the members of a corpn. for a misapplica- 
tion of the corpn. money. 

An order made by a corpn. & entered in their 
books, stating that B., against whom a jury had 
found a verdict with large damages in an action 
for a malicious prosecution for perjury, which 
verdict had been confirmed in the Common 
Bench, was actuated by motives of public justice 
etc. in preferring the indictment,-is such a libel 
reflecting on the administration of justice for 
which the ct. will grant: an information against 
the members making that order. 

If the only charge alleged against defts. were 
the misspending the corpn. money I should 
have been of opinion that the information ought 
not to be granted, because this is not the ct. in 
which redress could be given in such a case, but 
application should be made to the Ct. of Ch. 
(AsHURST, J.).—R. v. WATSON (1788), 2 Term 
Rep. 199; 100 EK. R. 108. 

Annotations :—Refd. A.-G. v. Carmarthen Corpn. (1 
Coop. G. 30; Mill v. Hawker (1874), L. R. 9 Exch. 309. 
1333. County court.|—-The county ct. has 

jurisdiction to entertain a plaint against a corpn.— 

OURNE v. SOUTH EASTERN Ry. Oo. (1856), 26 
I. T. O. 8. 196; 20 J. P. Jo. 51. 
aoe :-—Mentd. Shiels v. G. N. Ry. (1861), 30 L. J. Q. B. 


See, generally, CouNry CouRTs. 


1334. ——- Mayors Court London—No fJurisdic- 
tion.|—An action was brought in Mayor’s 
Ct. against two defts., one of whom was & corpn., 
aggregate. Deft. corpn. applied to have the 
action transferred to the Ch. D. of the High Ct. 
on the grounds that accounts were required from 
persons who were not within the jurisdiction of 
the Mayor’s Ct.; that it would be necessary to 
bring several persons into the action as third 
parties, which could not be effectually done if 
action remained in the Mayor’s Ot.; & that a 


internal conduct, ment, regula: 
tion, & due eo rarament of the co loge 

exercising of the 
40 Geo. 
ITT. (Ir.) a. 84. RATTAN v. LENDRIOK 


805), 





are 
e 
the 


414 
Sect. 1.—In rea Sects. 2 & 3: Sub-sects. 1 


corpn. aggregate could not be made defts. in an 

action in the Mayor's Ct. :—Held: under these 

circumstances it was fit that the whole proceeding 
should be transferred from the inferior ct. to the 

High Ct.—Vickrers v. STEVENS & CONCEPTION 

GoLp MINING Co., Lrn. (1881), 44 L. T. 679; 

29 W. R. 562. 
1385. -]—The process against a 

garnishee, to enforce obedience to the jurisdiction 

of the Mayor’s Ct. in foreign attachment, is personal, 

& cannot be applied to a corpn. aggregate. 

A corpn. aggregate was cited as garnishee 
to appear in the Mayor’s Ct. :—Held: it was 
entitled to maintain prohibition.—LONDON OCORPN. 
v. LONDON Joint Stock BANK (1881), 6 App. Cas. 
$98; 50 L. J. Q. B. 594; 45 L. T. 81; 29 
W. R. 870, IL. L.; affg. S. C. sub nom. LONDON 
Jomint STrock BANK v. LONDON CORPN. (1880), 
5 C. P. D. 404, C. A. 

Annotations :—Refd. Vickers v. Stevens & Conception Gold 
Mining Co. (1881), 44 L. T. 679. Mentd. St. Leonard’s, 
Shoreditch Grdus. v. Franklin (1878), 47 L. J. Q. B. 727; 
Re Price, Ex p. Sear (1881), 17 Ch. D. 74; R. v. rete 


& Intornational Commercial Co., [1891] 2 Q. B. 
Robson v. Smith (1895), 72 L. T. 659; Martin v. Nadel, 


[1906] 2 K. B. 26. 
Sce, generally, MAYor’s Count, LONDON. 
Over Livery companies.|—Sce No. 444, 
ante, No. 1611, post. 
1336. Representation of corporation — Non- 
appointment of officers—Governing body for time 
being sufficient.}—- By charter Edward VI. 
granted a building to the German & French 
Protestants, & directed that there should be a 
superintendent & four ministers, who should be 
a body corporate with perpetual succession. 
The office of superintendent was dropped after 
the first appointment. The churches divided ; 
& the French ghurch had since been governed by 
its ministers & the elders & deacons. The elders 
& deacons at a Consistory dismissed one of the 
pastors. Upon a bill by the pastor for the purpose 
of obtaining a declaration that he had not been 
lawfully discharged from his office, & was still 
pastor :—Held: if a corpn. cannot be made a 
party to a record in consequence of the non- 
appointment of officers the governing body for 
the time being will sufficiently represent the 
existing interests —DauGaARS v. Rivaz (1860), 
28 Beav. 233; 29 L. J. Ch. 685; 3 L. T. 109; 
6 Jur. N.S. 854; 8 W. KR. 225; 54 H.R. 355. 
Annotation -—Mentd. Hayman v. Rugby School (1874), 
L. R. 18 Hg. 28. 
By officer—As plaintiff.])—See Sect. 3, 


sub-sect. 2, post. 
As defendant.]-—See Nos. 1357, 1358, 

















ost. 

- 1337. Admissibility of evidence—Statement by 
member—Inadmissible against corporation.]—In 
an action at the suit of a corpn. what is said by 
an individual member of it is not admissible 
evidence for defts.—LONDON CORPN. v. LONG 
(1807), 1 Camp. 22, N. P. 

ions :-—Retd. Moody v. L. & B. Ry. aso. ,1B. & 8. 

290. Mentd. R. v. Adderbury East (1843), 8 J. P. 375. 

-——— Corporation books.|—See Part VIITI., 
Sect. 2, ante. 

1838. Abatement of action—By death of head of 
corporation.|—An action by the mayor & com- 
monalty abates by the death of the mayor.— 
Woop v. LONDON CoRPN. (1701), 1 Salk. 397; 
Holt, K. B. 306; 91 BE. R. 344 
A :—Moentd. R. ». Rogers (1702), 2 Ld. Raym. 

777; Heaketh v. Braddock (1766 , 3 Burr. 1847; Pipet 

Cisse ee ge Nb Me ata! juctindn Gooner 

(1862s 19 tO. BIT” ; 
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1889. ——— Not by death of some members— 
Unless suit brought by members in individual 
character.|—A suit by a corpn. does not become 
defective on the death of some of the members, 
but it is otherwise of a suit by the members in 
their individual characters.—BLACKBURN v. JEP- 
SON (1823), 3 Swan. 132; 36 BE. BR. 802, L. CO. 
gare :—Moentd. Gronow v. Edwards (1330), 2 Russ. 


See, now, R. 8S. O., Ord. 17. 
By misnomer of corporation.]— See No. 156, 





ante. 

1340. Issue of process—In county court—-By 
joint stock company.|——-A co. incorporated under 
Companies (Consolidation) Act, “1908 (c. 69), 
may lawfully employ an agent, who is not a solr., 
to institute proceedings in the county ct. & file 
the necessary praecipe on its behalf &, with the 
leave of the judge, to represent it in ct. 

The ancient rule that a corpn. can only act by 
attorney, which involved an appointment under 
the seal of the corpn., does not extend to prevent 
joint stock cos. from issuing process in the county 
ct. as ordinary individuals can do, seeing that they 
are able to comply with all the provisions of the 
County Ct. Rules, & without appointing any 
attorney under their common seal to do those 
acts for them (SWINFEN Eapy, L..J.).—KINNELL 
(CHARLES P.) & Co. v. HarpIna, WAcE & Co., 
[1918] 1 K. B. 405; 87 L. J. K. B. 342; 118 
a ie 429; 34 T. L. R. 217; 62 Sol. Jo. 267, 


SEcT. 2.—RIGHT TO SUE. 

1341. General rule.}] — Surron’s 
CasE#, No. 3, ante. 

1342. Proof of constitution necessary—Action to 
recover property.|—Evidence of the constitution 
of a society must be given to enable them to 
recover in ejectment copyhold property under a 
devise. 

Is there enough to show who the London 
Annuity was? Whether they were a corpn. or 
a& voluntary society, & whether they were com- 
petent to take land or not, you have no evidence. 
You did not go far enough with your evidence 
(COLERIDGE, J.).—Dor d. Le Krux v. HArRRison 
(1844),6Q. B. 631; 141.3.Q.B.77; 4L. 7.0.8. 
156; 115 EH. R. 237; sub nom. R. v. HARRISON, 
Dog d. LE Krux v. Harrison, 9 Jur. 104. 
Annotations :—Mentd. Smith v. Glasscock (1858), 4 C. B. N.S. 

357; Walters v. Webb (1869), L. R. 9 Eq. 83, 

1843. To establish rights of individual members.] 
——LONDON CoRPN. v. LYNN Corpn., No. 1305, ante. 
_ 1844. —— As co-plaintiff..—Corpn. may join 
in a suit to establish a claim of exemption on 
behalf of its individual members. A plea, stating 
that pltfs., who claimed as citizens of London 
never were resident there or pa scot & lot, 
& that they were admitted freemen by fraud, for 
the purpose of enjoying the exemption claimed 
is bad for duplicity —LonDoN CoRPN. v. LIVER- 
Fear Corpn. (1796), 3 Anst. 7388; 145 EB. R. 

1345. Action for use & occupation—Corporation 
aggregate.|—An action for use & occupation may 
be maintained by a corpn. aggregate. In such an 
action by a dean & chapter, if the name of the 
present dean is mentioned at the begi of 
the declaration, & it is afterwards laid that the 
occupation was, ‘‘ by the permission of the said 
dean & chapter,” and it appears in evidence that 
deft. occupied only in the time & by the permission 
of a former dean, this is a fatal variance.— 
RocuEstTer (DEAN & CHAPTER) v. PIERCE (1808), 


HospPIrau 
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1 Camp. 466; subs 
RoE d. RocHEsteR (DEAN 
(1809), 2 Camp. 96, N. P. 


ae sub nom. 
CHAPTER) v. PIERCE 


Annotations . + Donsé. Stafford Co ». Till (1837), 4 
B 15 everley v. Lincoln as Light & Coke Oo 
1837), @ ha csi B20 Lowe v. L. &N. W. Ry. (1852), 
8 G. B. Arnold yous Gorpn. ae 842) 
Bone rr ein Gee Robertao n (18 1843), 
5 Man. & G. 131; Finlay v. Bristol & Exeter ng 1862), 
7 Exch. 409; ‘doe Comra. v. Merral (1869), L. R. 
xch, 162. _ Menta. ‘Hull v. Vaughan (1818), 6 Prive, 
157; Re D eyser’s Royal Hotel, De Keyser’s Royal 


Hotel v. R., “19101 2 Ch. 197. 

1346. To set aside fraudulent transaction— 
Though carried into effect by members of governing 
body.|—A.-G. v. WILSON, No. 1381, post. 

1347. ——— Though concurrent right of action in 
Attorney-General.|—A.-G. v. WiILson, No. 1391, 

ost. 

Churchwardens.|—See No. 15, ante. 

Where alternative remedy provided.| — See 
No. 1353, post. 

Proceedings by individual members.] — See 
No. 212, ante, Nos. 1877, 1878, post. 


Sect. 3.—IN WHAT NAME ACTION BROUGHT. 
SuB-SECT. 1.—IN GENERAL. 

1348. Civil proceedings—In corporate name— 
Though express power to sue by another.|/— 
PHYSICIANS (PRESIDENT & COLLEGE OF) v. TALBOIS, 
No. 111, ante. 

1349. ——.]— PHYSICIANS (PRESIDENT 
& COLLEGE OF) v. SALMON, No. 112, ante. 

° Misnomer.] — STAFFORD 
Corpn. v. BoLTon, No. 156, ante. 

1351. Abatement of action in name of in- 
dividuals—Revived in name of corporation—No 
want of privity.|}—The members of a corpn. 
having filed an original bill in their individual 
names, but stating their corporate character, 
upon an abatement of their suit, file a bill of 
revivor in their corporate name only. A demurrer 
for want of privity between pltfs. in the original 
bill & the bill of revivor was overruled in the ct. 
below & on appeal.— WALKER v. CHRIST’s COLLEGE, 
MANCHESTER (WAKDEN & FELLOWS) (1827), 1 
Bli. N.S. 9; 4 E.R. 777, 1. 1. 

See, also, No. 1305, ante. 

See Part XII. 

Actions by companies.]——-See COMPANIES. 

















SUB-SECT. 2.—ACTION IN NAME OF OFFICER. 

1352. Clerk to near trustees—Good.|—-NEw- 
MAN v. FLETCHER, No. 1092, anie. 

1858. Clerk to vevication commissioners—Under 
local Act—Though alternative remedy provided.}— 
Where, by a navigation Act, certain rates & 
duties were imposed on coals, ete., landed within 
@ certain Pag edd to be paid to comrs. therein 
named; & the comrs. were empowered to sue 





PART XV. SECT. 3, SUB-SECT. 1. co 
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a. esha A gh erage le ate TION. OF 


Kerr. 


n.:—Held: the amendment was 
YVILLE CONGREGA- 
WRSLEYAN METHODIST 


CHUROH IN CANADA, TRUSTEES ¥. 
GREWER (1874), 23 C. P. 533 ys 


uthorised.—AINLE 


415 


in the name of their clerk for the time being for 
‘“‘any penalty or sum of money due or payable 
by virtue of the Act” :—Held: an action of debt 
might be brought in the name of the clerk for 
arrears of rates & duties; although, by another 
clause, @ power was given of detaining & selling 
the vessel & goods in case of neglect or refusal to 
pay the rates & duties.—Goopy v. PENNY ae 
200 & W. 687; 11 L. J. Ex. 289; 152 E. 


Annotations :—Mentd. Smith v. Cartwright (1851), 6 Exch. 

927; Phillips v. Williams (1901), 18 T. L. 223, 

1354. Clerk to local board of health—Not a body 
corporate within Public Health Act, 1848 (c. 63).|/— 
Ex p. LYANELLY LocAL BOARD OF HEALTH, 
No. 31, ante. 

1355. Clerk to common conservators—For tres- 
pass to common—By stranger—Or surcharge by 
commoners.|—~The clerk of conservators appointed 
by Act of Parliament for the purpose of preserving 
a common for the benefit of the public, with the 
least’ interference with the commoners, whose 
rights were reserved, was declared by the Act 
“to have a sufficient possession of the common 
to enable the conservators to maintain in the 
name of their clerk an action of trespass with 
regard thereto :—Held: the conservators were 
entitled to maintain an action of trespass in the 
name of their clerk, not merely against strangers 
committing trespass, but also against commoners 
putting cattle on the common in excess of their 
right. —Morziey v. CriirForp (1882), 46 TL. T. 
561; 30 W. R. 606. 


Anno station :-—Mentd. ie Hill Conservators v. Whit- 
more (1909), 100 L. T. 841. 


Sect. 4.—LIABILITY TO BE SUED. 
1856. General rule.] — SutTron’s HOSPITAL 
Cask, No. 8, ante. 


1357. In what! name—Master & wardens of 
livery company-—By name, not in corporate name— 
Proceedings in spiritual court.|—T. & J., etc., were 
cited in the Spiritual Ct., by the names of baptism 
& their surnames, with the addition of Master & 
Wardens of the Co. of Waxchandlers ; & this was 
for not paying a rate set upon the hall for their 
co., for reparation of their parish church; upon 
this they moved for a prohibition, & showed for 
cause that they were cited by their surnames & 
names of baptism, so sued in their natural capacity, 
when it should be in their politic capacity :— 
Heid: there was no other way of citing them than 
this; they could not cite the body politic; & 
therefore, unless by this way, they had no remedy. 
—THUSFEILD & JONES’ CasE (1681), Skin. 27; 


90 EK. R. 14. 

1358. ——— While charter suspended—Former 
officers.|—NAYLOR v. CoRNISH (1684), 1 Vern. 
811; 23 EH. R. 489. 


—— Companies.]—See COMPANIES. 
1359. For recovery of rentcharge—Though cor- 


649,—-OAN. 
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1356 i. General rule.}--A oo. once in- 
corporated is a body corporate, & can 





rs) sf iT. JOHN’S 
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sued in ‘in their ir individual na names, de- 
seribing themselves as trustees of a 
church; an amendment was allowed 
at the trial b y striking out the names 

allowing there to sue as a statutory 


——— or — —, 


MAN ¥. MoonR 1879 
328 — CAN (1879), 44 U. ©. *. 


.—_— —— ————, ] — FRANKLIN 
CHURCH, TRUSTEES 0. MAGUIRE (1876), 
23 Gr, 102.—OAN. 
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d. Treasurer of municipality—Cood.] 
—Topp v, PERRY (1861), 20 U. 0. Rv 
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poration lands sequestrated.]|—Lands of a corpn. 

were sequestrated :—Held: this did prevent one 

entitled to a rentcharge payable by the corpn. 
from pursuing his remedy at law to recover it.— 

A.-G. v. COVENTRY CoRPN. (1715), 2 Vern. 713; 

1 P. Wms. 306; 23 E. R. 1069, L. C. 

Annotations :-—Refd. Walker v. Bell (1816), 2 Madd. 21; 
Russell v. Hast Anglian Ry. (1850), 3 Mac. & G. 104. 
1860. To enforce general Act of Parliament— 

Who may sue—Non-member of corporation.] —A 

rule had been obtained for an information in the 

nature of a quo warranio against defts. as common 
councilmen of Y. to show by what authority they 
claimed to be such. The objection was that they 
had not received the sacrament within twelve 

months previous to their election under 13 Car. 2, 

st. 2, c. 1, the prosecution being within six months 

after their election according to 5 Geo. 1, c. 6. 
Where the application is made merely to 

disturb the local peace of corpns., it is right to 

inquire into the motives of the party to see how 
far he is connected with the corpn. But the 
ground on which this application is made to 
enforce a general Act of Parliament, which 
interests all the corpn. in the kingdom, & there- 
fore it is no objection that the party applying is 
not a member cf the corpn. Another reason why 
we may more safely interfere in this case is, 
because this application does not tend to a dis- 

solution of the corpn. (ASHHURST, J.).—R. v. 

BRownN (1789), 3 Term Rep. 574, n.; 100 E. R. 

a subsequent proceedings (1791), 4 Term Rep. 


Annotations :-—Expld. R. v. Peacock (1792), 4 Term Rep. 
684. Consd. R. v. Speyer, RK. v. Cassel, [1916] 1 K. B. 
595. Mentd. R. »v. Whitwell (1792), 5 Term Rep. 85; 
R, v. Leyland (1814), 3 M. & S. 184. 

1361. For wrongfully retaining officer’s fees. }— 
HALL v, SWANSEA CORPN., No. 406, ante. 

1362. For non-performance of public duty—By 
indictment—Or action by party suffering damage. |— 
LyME REGIS CORPN. v. HENLEY, No. 2438, ante. 

1363. ——- —— Corporation aggregate.]—R. 7. 
ee & GLOUCESTER Ry. Co., No. 1292, 
ante. 

1864. For ultra vires acts—At instance of relator. | 
ne v. GREAT NORTHERN Ry. Co., No. 927, 
ante. 


1865. ——— Action by Crown or stranger—Only 
in_ case of public mischief.|——-Held (BacaaLLay, 
L.J., diss.) : the mere fact that a corpn. is acting 
ulira vires does not warrant a suit on behalf of 
the Sovereign or the public to stop the act com- 
plained of, unless it is shown that some plain & 
substantial public mischief is being done.—aA.-G. 
v. GREAT HASTERN Ry. Co. (1879), 11 Ch. D. 
449; 48 L. J. Ch. 428; 40 L. T. 265; 27 W. BR. 
759, C. A. 


——.|]—See Part IX., Sect. 5, ante. 


1866. Committee annually elected—Committee 
for time being—For contract by previous committee 
—Within scope of authority.;—A committee, who 
were elected annually from among the justices of 
a county, were authorised by 8 & 9 Vict. c. 126, 
8. 17, to make certain contracts; & by sect. 16 
they might be sued in the name of their clerk :— 
Held: an action was maintainable against the 
committee for the time being in the name of their 
clerk, upon a contract entered into by a former 
commit within the scope of their authority. 
Semble: pltfs.’ remedy to enforce their judgment 
would be by bill in equity or mandamus.— 
KENDALL v. KING (1856), 17 C. B. 488; 26 


CORPORATIONS. 


L. J. C. P. 182; 20 J. P. 246; 4 W. R. 389; 139 
BH. R. 1163. 

ations -—. - ° v. Taylor (1858), 
ate & E. Tidak heer BH ae Co. %. DO hamipeon 

L. B. of Health S58 6 W. R. 223; ard v. Lowndes 

(1859), & Jur. N.S. 1124, Apld. Bush v. Beavan (1862), 

1H. & C. 500. Refd. Coe ». Wise (1864), 5 B. & 8, 440. 

1367. Governing body of church—Church form- 
ing part of corporate body—No public officer of 
corporate body.]|—-DauaGars v. Rivaz, No. 1836, 
ante. 

1368. Corporation to be sued by officer—Breach 
of contract—Pleading.]—39 Geo. 3, c. lxix., which 
deals with the West India Dock provides that 
twenty-one persons shall be directors of the 
affairs of the co. & that all suits for any cause of 
action against the co. shall be brought against 
the treasurer for the time being. In assumpsit 
against the treasurer, the declaration stated that, 
by order of the ct. of directors, deft. put up goods 
to sale, subject to certain conditions; & that, in 
consideration that pltfs. at the request of the 
directors had promised them to perform the 
conditions of sale, they, the directors, promised 
to perform the same on their part. The declara- 
tion then alleged a breach of the conditions by 
the directors, & concluded that pltfs. brought 
their suit against the treasurer according to the 
stat. At the trial it appeared that the goods 
had been put up & sold by order of the directors 
on account of the co. :—Held: (1) there was no 
variance between the declaration which charged 
the directors & the evidence which showed that 
the contract was the co.’s; (2) the declaration 
was sufficient, because the contract alleged was, 
in legal effect, a contract by the co. for breach of 
which an action was maintainable against the 
treasurer.—SOULBY v. SMITH (1832), 3 B. & Ad. 
929; 1L. J. K. B. 222; 110 I. R. 842. 

1369. ——— Not limited to acts of malfeasance or 
misfeasance—cConstruction of local Act.]—(1) In 
case against the clerk of certain comrs. under 59 
Geo. 3, c. cxviii., the declaration stated, that 
pitf. advanced to the comrs. a sum of money for 
the purchase of an annuity, & that five of the 
comrs., by a grant made according to the form 
of the stat. did, by virtue of the Act, grant an 
annuity out of the rates granted, & to arise by 
virtue of the Act, & that afterwards a quarterly 
payment of the annuity became due, & that the 
comrs. had in their hands out of the rates granted 
by the Act, more than sufficient to pay it, & that 
it became their duty to pay it, but that they did 
not. The local Act enacted that the comrs. 
might sue & be sued in the name of their clerk, 
for or concerning any thing which should be done 
by virtue or in pursuance of the Act; & also, by 
another sect. that no action should be brought 
for any thing done in pursuance of the Act, until 
fourteen days’ notice had been given to the clerk : 
—RHeld: an action for non-payment of the 
annuity was concerning a thing donc in pursuance 
of the Act, & was properly brought against the 
clerk, as the sect. authorising actions to be brought 
against the clerk was not to be construed as 
limited to acts of malfeasance or misfeasance only 

(2) I do not see how the comrs. could ever be 
personally responsible. These five are deputed to 
act in this respect for the whole body, & any action 
concerning any act done by the whole body by virtue 
of or in pursuance of the Act of Parliament is to be 
brought against the clerk & not against the comra. 
(LORD DENMAN, C.J.).—OCANE v. CHAPMAN (1836), 
5 Ad. & El. 647; 2 Har. & W. 355; 1 Nev. & 
P. K. B. 104; 6L. J. K. B. 49; 111 BE. R. 1810. 


Annotations :—<As to () Consd. R. v. Southampton Port & 
Harbour Comrs. (1861), 30 L. J. Q. B. 244. he principle 
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of Oane v. Chapman, to say the least, has not been much 
acted on (CROMPTON, J.). Moffatt v. Dickson (1853), 
10 As to (2) Consd 185 


| L. R. 294. 7 Bogs v. Pearse ; 
100. B. 534. Distd. Edwards v. Lowndes (1852), 1 HE. & B. 
ally, . Brown v. London Corpn. (1861), 
7 Jur. 8. 729. Mentd. Seymour v. Maddox (1851), 
16 Q. B. 326; Addison v. Preston Cop (1852), 16 Jur. 
643; Dent». Basham (1854), 2 W. R. 201. 


1370. Clerk for time being—<Aotion to 
recover salary of previous clerk.|—Comrs. were 
appointed, to be annually elected, for executing 
a local Act, 9 Geo. 4, c. xxvi. They had power to 
levy rates. By the Act they had power to appoint 
clerks & other officers, & to pay them salaries out 
of the money to be raised under the Act. They 
had power to execute many works. By the Act 
they might sue & be sued by their clerk, & the 
comrs. were exempted from personal liability 
for any contracts entered into by them as comrs. : 
—Held: (1) a clerk, appointed by the comrs. for 
one year, might maintain an action for his salary 
against the clerk of the comrs. in a subsequent 
year; (2) it was within the scope of the authority 
of the comrs. to employ an attorney, & that he 
might recover in an action against the clerk of 
the comrs. in a succeeding year.—HALL v. TAYLOR 
(1858), E. B. & BE. 107; 27 L. J. Q. B. 811; 31 
L. T. O. S. 151; 28 J. P. 20; 4 Jur. N. S. 877; 
120 BE. R. 447. 

Annotation :—As to (1) Refd. Bush v. Beavan (1862), 1 

H. & C. 500. 

1371. —— Action for remuneration by 
attorney lawfully employed.]|—Hatt v. TAYLor, 
No. 1370, ante. 

See, also, No. 1368, ante. 

Liability of clubs.]|—See CLuss, 
p- 516 et seq. 
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Sect. 5.—PROCEEDINGS BY INDIVIDUAL 
MEMBERS. 


SuB-sECT. 1.—AGAINST CORPORATION OR ITS 
OFFICERS. 

1872. Action for damages—Occasioned by wrong- 
Pe ac aS a v. SACHEVERELL, No. 1563, 
post. 

1878. To restrain ultra vires acts—-By member 
in own name—Need not sue on behalf of others.}|— 
An individual member of a corpn. may maintain 
@ bill in his own name, without suing on behalf 
of other persons as well as himself, to restrain the 
corpn. from doing an act which is ulira vires.— 
Hoote v. GREAT WESTERN Ry. Co. (1867), 3 
Ch. App. 262; 17 L. T. 453; 16 W. R. 260, L. JJ. 
Annotations :—Distd. Yool v. G. W. Ry. (1870), 39 L. J. Ch. 

562. Refd. Bloxham v. Met. Ry. (1868), 3 Ch. App. 


343, n, entd. Wood v. Odessa Waterworks Co. (1889), 
42 Ch. D. 636. 


1874, By member having only nominal 
interest—-Action brought for improper purposes— 
mini onan De bill filed by a member of a building 
society on behalf of himself & the other members, 
against the directors of the eae to restrain 
certain proceedings alleged to be ultra vires, was 
ordered to be taken off the file upon evidence that 
pltf. was a person of small means, & had purchased 
one share in the society for the purpose of insti- 
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tuting the suit, & that the suit was really instituted 
by his solr., who was not a shareholder, for the 
urpose of annoying two of the directors.— 

OBSON v. Dopps (1869), L. R. 8 Eq. 301; 
38 L. J. Ch. 547; 20 L. T. 968; 17 W. R. 782. 

13875. ——— When injunction granted—Trans- 
action likely to cause forfeiture & destruction of 
society.}—-JENKIN v. PHARMACEUTICAL SOCIETY 
OF GREAT BRITAIN, No. 944, ante. 

—— Jurisdiction of courts.|—See No. 1611, post. 

——— Limited companies.]—See COMPANIES. 

-——— Railway Companies.|—See Rarways & 
CANALS. 

1376. May act as relators.]|—-The relators, in an 
information, may consist: of certain members of a 
corpn. against other members of the same corpn.— 
A.-G. v. COOPER (1837), 3 My. & Cr. 258; 1 Jur. 


790; 40 E. R. 923, L. C. 
Annotations :—Refd. Re Mathews, Oates v. Mooney, [1905] 
2 Ch. 460. Mientd. Brown v. Sawer (1841), 3 Beav. 598. 


BY AND AGAINST CORPORATIONS. 


SUB-SECT. 2.—ON BEHALF OF CORPORATION. 

1377. Corporation able to obtain redress in cor- 
porate character—Action not maintainable by 
members.|—Bill by two of the proprictors of 
shares in a co. incorporated by Act of Parliament, 
on behalf of themselves & all the other proprietors 
of shares except defts., against the five directors, 
three of whom had become bankrupt, & against a 
proprietor who was not a director, & the solr. & 
architect of the co., charging defts. with concerting 
& effecting various fraudulent & illegal trans- 
actions, whereby the property of the co. was 
misapplied, aliened, & wasted; that there had 
ceased to be a sufficient number of qualified 
directors to constitute a board; that the co. had 
no clerk or office; that in such circumstances the 
proprietors had no power to take the property 
out of the hands of defts., or satisfy the liabilities 
or wind up the affairs of the co.; praying that 
defts. might be decreed to make good to the co. 
the losses & i ata occasioned by the acts 
complained of ; praying the appointment of a 
receiver to take & apply the property of the co. 
in discharge of its liabilities, & secure the surplus ; 
defts. demurred :—Held: upon the facts stated, 
the continued existence of a board of directors 
de facto must be intended; the possibility of 
convening a general meeting of proprietors capable 
of controlling the acts of the existing board was 
not excluded by the allegations of the bill; in 
such circumstances there was nothing to prevent 
the co. from obtaining redress in its corporate 
character in respect of the matters complained 
of; therefore pltfs. could not sue in a form of 
pleading which assumed the practical dissolution 
of the corpn.; & the demurrers must be allowed. 

Some forms prescribed for the government of a 
corpn. may be imperative & others directory 
only.—Foss v. HARBOTTLE (1843), 2 Hare, 461 ; 


67 EB. R. 189. 
Annotations :—Consd. Mozley v. Alston (1847), 1 Ph. 790. 
d. Lord v. Copper Miners’ Co. many. 1H. & Tw. 85 


w. 85. 
Expld. & Distd. Bagshaw v. Eastern Union Ry. (1849), 





co ation— By 
—When action lies.}—-A member of 


f. To restrain ulira vires acts— 
By member in own name—On behalf of 
othere ok bill will lie by a corporator, 
on behalf of himself & all other mem- 

» to correct & prevent all 
breaches of trust by the corpn. 
such bill the attorney-general 
necessary party.—BovuLTonN v, TORONTO 
Diocrse SoornTy (1867), 14 
Gr. 128; 15 Gr. 450.—OAN. 


gs. ——- By member having only 
J.—VOL. XIII. 


nterest in the funds so alleged to have 
been diverted: but he must sue on 


behalf of himself & all other cor- 
Tators.—ARMSTRONG wv. ‘TORONTO 
CESE (1867), 18 


10 CyuRcH SOCIETY 
Gr. §52.—OAN. 
h. Against governing body of public 


a pubis corpn. cannot institute a 
suit against its governing body, unless 
Liecheeg also an ee ae of a 
erso or proprietary » or an 
fajury to him as an indtviduat It 
must be by the corpn. itself, or tf 
information by the Attorney-Genera 
if it is for an ury to the public.— 
McCorRMsac v. QUEBN’S UNIVERSITY 
(1867), 15 W. R. 733.—IR. 


HH 
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Sect, 5.—Proceedings by individual membera: Sub- 
sect. 2. Sects. 6,7 & 8.] 


7 Hare, 114. Consd. Edwards v. Shrewsbury & Birm 
ham Ry. (1849), 2 De @. & Sm. 537. Expld. & Apld. 
Taunton v. Royal Insoe. (1864), 2 Hem. & M. ‘ 
Seaton v. Grant (1867), 36 L. J. Ch. 638. 
Clinch ». Financial Corpn. (1868), L. R. 5 Eg, 450; Gra 
v. Lewis, Parker v. Lewis (1873), 8 Ch. App. 10365. : 
Trade Auxiliary Co. v. Vickers (1873), 21 W. R. 836. 
ld. Distd. Ward v. Si bourne & Sheerness Ry. 
(1874), 9 Ch. App. 480, n. MacDo ». Gardiner 
(1875), 10 Ch. AyD. 96 Bacbous: v. Gardiner (1875), 
Ch. D. 13. Russell ». Wakefleld Waterworks 
Yo. (1875), L. R. 20 Eq. 474. Apld. Duckett v. Gover 
(1877), 25 W. R. 554; illing v. Met. Dist. Ry. (1888), 4 
1d. Baillie ©. Oriental Telephone & 
Ch. 503. Refd. 


y. . Cas. 289; Hodg 
tock Insce, (1859), 26 Beav. 
473; Hare v. L. & N. W. Ry. (1861), 2 John. & H. 80; 
White v. Carmarthen, etc., Ry. (1863), 1 Hem, & M. 786; 
East Pant Du United Lead Co. v. Me eather 
1864), 5 . 166; Fraser v. Whalley (1864), 2 
em. & M. 10; Temory v. Patchett (1864), 33 Beav. 
595; Hallows v. Fernie (1867), L. R. 3 Eq. 520; Atwool 
v. Morryweather (1868), L. § Eq. 464, n.; Gray v. 
wis (1869), L. R. 8 Eq. 526; Featherstone v. Cook 
(1873), 21 W. R. 835; enier v. Hooper’s Telegraph 
Works (1874), 9 Ch. App. 850; Pender v. Lushington 
(1877), : D. 70; Isle of Wight Ry. v. Tahourdin 
wee , 25 Ch. D. 820; Studdert v. Grosvenor (1886), 33 
h. D. 528; Lever v. Land Securities Co., De Carteret ¢. 
Land Securities Co. (1893), 70 L. T. 823; Southern 
Counties Deposit Bank v. Rider & Kirkwood (1895), 713 
. T. 374; Wall v. London & Northern Assets Corpn. 
(1898), 79 L. T. 249; Whitwam v. Watkin (1898), 78 
L. T. 188; Alexander v. Automatic Telephone Co., [1900] 
2 Ch. 56; Burland v. Karle, (1902) A. C. 83; Steel 
South Wales Miners’ Federation (1907), 96 L. T. 260: 
Kirsopp v. Highton (1911), 28 T. L. R. 128; Dominion 
Cotton Mills Co. {1912] A. C. 546; Fruit & 


Vegetable Growcrs ocn. v. Kekewich, [1912] 2 Ch. 
523 Foster v. Foster, [1916] 1 Ch. 532. Mentd. Yetts v. 
Norfolk Ry. (1848), 5 Ry. & Can. Cas. 487; Kent v. 


Jackson (1851), 14 Beav. 867; Re Norwich Yam Co., 
Kx z Bignola A858) 22 Beav. 143; nore vw. GN. Ry. 
(1857), 4K. & J.1; Hoolev. G. W. Ry. (1887), 8 Ch. App. 
262; Turquand Marshall (1869), 4 Ch. App. 376; 


; v. » 
Pickering v. Stephenson state L. R. 14 oa. gob Tom- 
. a 


kinson v. S. E. Ry. (1887), 56 L. T. 812; mp le 
De Mayville ». sik [1896] 1 Ch. 788; Tiessen v 
Henderson, [1899] . 861; Punt v. Symone, [1903] 

. 60 Normandy v. Ind. Coope, [1908] 1 Ch. 84; 


Laweon v. Financial News (1917), 34'T. L. R. 62; Piercy 

v. Mills (1919), 122 L. T. 20. 

1378. ——— ——— Unless majority acting in fraud 
of minority.)}—Where there is a corporate body 
oc gg of suing, that body only is the proper 
pltf. in a suit for the recovery of property, whe er 
from its officers or directors or from any other 
eo & o bill for that purpose cannot be sus- 

ined by one shareholder on behalf of himself & 
all others except defts. The only exception to 
this rule is where the directors or majority of 
shareholders are doing something fraudulent 
against the minority, who are overwhelmed by 
them.—Gray v. Lewis, PARKER v. Lewis (1873), 8 
Ch. App. 1036; 43 L. J. Ch. 281; 29 L. T. 12, 199; 21 
W. R. 923, 928 ; revag. (1869), L. R. 8 Eq. 526, L. JJ. 
Annotations :—~. Russell », 

enotalions S eM ae . Wakefield Waterworks 


4 H v. Metro 

olitan Land 3 a7) L. R, 12 Hq. 386; 
enier v. Hooper’s Telegraph Works (1874), 43 L. J. Ch. 

330; MacDo ». G er (1875), L. 20 Eq. 383. 
Menid. Re Disderi (1870), LB. 11 Wa. 242; British & 
American Telegraph Co. v. Albion (1872), L. R. 7 
Exch. 119; Lafitte v. Lafitte (1878), 42 L. J. Ch. 716; 
Parker v. M'Kenna (1874), 48 L. J. Ch. 802; Plumer v 
Gregory (1874), L. R. 18 Eq. 621; Lloyd ¢. Dimmac 


1877), 88 L. T. 178: New Sombrero P hate Co. v. 
irlanger (1877), lions vice ie Moreantilo Investment 
Co., [1894] 1 Ch. 578. , = 
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1379. Inhabitants of parish incorporated—-Action 
by one inhabitant to enforce rights of whole—Not 
maintainable.] — CHmToNn v. LONDON OORPN., 
No. 212, ante. 

Actions in name of officer.|—See Sect. 3, sub- 
sect. 2, anie. 

Actions by shareholders.|—See COMPANIES. 


Secor 6.—LIABILITY OF INDIVIDUAL MEMBERS 
FOR -CORPORATE ACTS. 


1880. Not personally Hable—For charge on cor- 
poration.|——For a duty or charge upon & a 
every particular member thereof is not liable, 
but process ought to go in their public capacitiy. 
—LonpDon Orry (Duty oF WATER-BAILAGE) CASE 
eet), 1 Vent. 351; 86 BE. R. 226. 

nv —, 


notations :—Refd. R. v. Gardner (1774), 1 Cowp. 79; 
Mill v. Hawker (1874), 43 L. J. Ex. 129. 
1381. For misapplication of corporate 





money.|—R. v. WATSON, No. 1832, ante. 

1382. ——— Dissenting member.]|—Where 4 
local board of health misapplied the rates toward 
defraying the expenses of a bill in Parliament, 
the ct. granted an injunction to restrain the 
further prosecution of the bill, which, however, 
had been abandoned before the hearing. 
member of the board, proved that he had 
opposed the scheme embodied in the bill :— 
H od : he was not personally liable, & the informa- 
tion was dismissed as against him, with costs 
against the relator. Semble: where the clerk or 
secretary to a corpn. aggregate puts in an answer 
in his own name, he might not be able to get his 
costs; but, secus, where he acts only for the 
board, & no further answer is asked from the 
latter.—A.-G. v. ToTrENHAM LocAL BOARD OF 
HEALTH (1872), 27 L. T. 440. 

1388. ——- Master of college — For act of 
master & fellows.|—-Where it was moved for a 
mandamus to the master & fellows of Wadham 
College, to compel them to put the college seal 
to a return which they were required to make, 
& to which W., the master, had great objection, 
with respect to the facts agreed upon by a majority 
to be returned, conceiving that he should there- 
by make himself individually liable to the conse- 
quences, Lord Mansfield overcame his difficulty by 
an explicit declaration that what he thus did in 
his corporate capacity could not hurt him in his 
individual character.—R. v. WADHAM COLLEGE 
(Mastmr & FeLiows) (prior to 1788), cited in 1 
East, 660; 162 E. R. 216. 

1884. Without proof of malice.] — A party 
who has been amoved from being a member 
of a corpn. & who has been restored by mandamus 
cannot maintain an action for damages nst the 
members of the corpn. who amoved him by an act 
done in their corporate capacity, at least, not with- 
out proof of malice.—HARMAN v. TAPPENDEN 
(1801), 1 East, 555; 8 Esp. 278; 102 B. R. 214. 
Annotations :-— Mill v. Hawker (1874), L. R. 9 Exch. 

809; Allen v. Flood, (1898) A. C. 1. entd. Ferguson v. 

Kinnoull (1842), 9 O1. & Fin. 251; Fletcher v. Calthorpe 

(1845), 5 L. T. O. 8, 432. 

1385. For abuses of former corporators.|— 
The principles upon which the account is to be 
taken against corpns. who are trustees of charities, 


of Church. tht as the refusal, of 














thereof :—Held : 
in no way a judicia 


on to ita meet- Tro" 


nless ncorporation the minister of a co tion. ly brought pat 
sano vite «now In an action by th for. x rom bers of the bytery instead of 
Barrax YACHT CLus (1880), 1 R. & G declaration that he was entitled to against the Presbytery as & co te 
399.—-CAN. raid * the privileges of membership of fo body. Buaomne %. Dv Press (1888), 
that w we ° —#. ® 
,—— For refusal to admit fully hindered tod in tos euler an 
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& have misapplied the funds are that corporators 
as individ never can be made responsible for 
what others have done or omitted to do; but in 
their hands, & under their administration, the 
abuses of former corporators, that is, of the same 
corpn. in former times, may fall upon the corporate 

roperty.—A.-G. v. NEWBURY CORPN. (1834), 
B y & K. 647; 40 EH. R. 246. 

1886. ——— Non-payment of annuity—Granted 


under statutory powers.|—CANE v. CHAPMAN, 
No. 1869, ante. 
1387. On recognisance.}—-When. two defts., 





members of a corporate body, entered into their 
recognisances to appear & plead to an indictment 
for non-repair of a highway, the judge ordered 
them to be discharged from such recognisances 
on the ground that they were entered into per 
incuriam.—R. v. BURY IMPROVEMENT COMRS. 
(1870), 11 Cox, C. C. 641. 

See Nos. 1329, 1380, ante. 

1888. Liable—Where no corporate funds—Usage 
to make levy on members.|—SaALMON v. Ham- 
BOROUGH Co. (1671), 1 Cas. in Ch. 204; 22 E. R. 


763. 
ions :-—Reld. Brickwood v. Harvey (1836), 8 Sim. 
Haliett » Dowdall (1852), 18 Q. B. 2; London 


matey 

Joint Stock Bank ». London Corpn. (1875), 1 C.'P. D. 1. 

13889. Where charter wrongly surrendered.] 
—R. v. SACHEVERELL, No. 1563, post. 

1390. For contempt of court—Resolution 
reflecting on administration of justice.|—R. v. 
Watson, No. 18382, ante. 

1391. For acts done to injure corporation— 
Or alienate property.|—-A corpn. may institute a 
suit for setting aside transactions fraudulent 
against it, although carried into effect in its name 
by members of the governing body; & that right 
is not affected by the A.-G. having also power to 
call in question such transactions. 

The members of the governing body are the 
agents of a corpn.; & if they exercise their 
functions for the purpose of injuring its interests 
& alienating its property, they are personally 
liable for any loss occasioned thereby. 

Where a liability arises from the wrongful act 
of several parties, each is liable for all the conse- 
quences, & there is no contribution between them, 
& each case is distinct, depending upon the 
evidence against each party. 

Certain members of the governing body of the 
corpn. of L., immediately after the passing of the 
rae ey Corporation Act, 1835 (c. 76), procured 
funds belonging to the corpa. to be applied by 
the trustees in whom they were vested to purposes 
not warranted by the Act. An information & 
bill, in which the corpn. were the relators & 
pltfs., was filed for the purpose of making five 
individuals, out of the several members concerned 
in the transaction, & the trustees, personally liable 
to make good the funds :—Held: the suit was 
properly framed for that purpose, a decree 
would be made accordingly, & the other members 
concerned in the transaction were not necessary 

arties.—A.-G. v. WinLson (1840), Cr. & Ph. 1; 
OL. J. Ch. 68; 4 Jur. 1174; 41 HB, R. 389, L. C. 


Annotations :—Retd. London Gas-Light Co. v. Spottiswoode 
(1851), 14 Beav. 264; Carpenter’s & Weiss’s Case (1852), 
De G. & Sm. 402; Shrewsbury & Birmingham Ry. v. 
Th & N. W. Ry. i833) 4Deqd. M. &G. 115. Mentd. 
Foss v. Harbottle (1843), 2 Hare, 461. 
1892. Refusal of majority to perform ony) 
——Where the refusal to perform a duty is the ac 
of the majority of a corpn. or other body, the 
members of the majority are individually liable.— 


PART XV. SECT. 8. 
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FERGUSON v. KINNOULL (EARL) (1842), 9 Cl. & Fin. 
251; 4 State Tr. N. 8. 785; 8 E. R. 412, H. L. 
Annotations :-—-Refd. Heriot’s Hospital Feoffees v 
Vigette 12 Cl. & Fin. 507; -G. v. Murdoch ( 
4 Jur. 588; Rogers v. endro Dutt (1860), 13 Moo. 
Pp. C. C. 209; Sinclair v. Broughton & Government of 
India (1882), 47 L. T. 170; Allen v. Flood, [1898] A. O. 1. 
1893. ——— For acts ultra vires—Though com- 
mitted bona fide.]|—A highway board under High- 
way Act, 1862 (c. 61), has no authority to deter- 
mine whether a disputed highway is or is not a 
highway, or to order the removal of an obstruction 
from a disputed highway. ‘That Act, s. 9 (6), 
privens the members of the board from liability 
y reason of any lawful act done by them in 
execution of any of the powers of the board ; 
but if the board, acting as a corpn., order the 
surveyor to commit a trespass on private property 
for the purpose of removing an obstruction from 
a disputed highway, such an order is ultra vires, 
& the members of the board who concur in giving 
the order are personally liable & may be sued for 
the trespass, though they have acted bond fide. 
The surveyor who obeys such an order & commits 
the trespass is also liable to be sued; & he is 
not protected from such a liability by s. 16, 
which requires him in all respects to conform to 
the orders of the board in the execution of his 
duties.—MILL v. HAWKER (1875), L. R. 10 Exch. 
92; 44L. J. Ex. 49; 88 1L.7T.177; 39 J.P. 181; 
23 W. R. 348, Ex. Ch. 
sa anise :—-Mentd. Denny v. Thwaites (1876), 2 Ex. D. 


. . Ross 
1850), 


a | . 


For false return to mandamus.] — See 
No. 536, ante. 
For effect of dissolution of corporation, see Part 
XVI., Sect. 8, post. 
See, also, No. 35, ante. 


Sect. 7.—PROCEEDINGS BY 
AGAINST OFFICERS AND JNDIVIDUAL MEMBERS. 
Recovery of penalties under bye-laws.]— See 
Part VI., Sect. 6, sub-sect. 2, C., ante. 
Enforcement of duty.|—See Part IV., Sect. 2, 
sub-sect. 2, ante. 3 
Liability for breach or non-performance of duties. ] 
—See Part IV., Sect. 2, sub-sect. 2, ante. 
Enforcement of removal.|—-See Nos. 519, 520, 
ante. 





Sect. 8.—MANDAMUS. 

See, generally, CROWN PRACTICE. 

1394. To whom addressed.|—Semble: a man- 
damus directed not to a corpn. by its corporate 
name but to more persons than are by the charter 
required to do the thing enjoined by the mandamus 
is ill.—R. v. SmiryH (1814), 2 M. & S. 583; 105 
BE. R. 499. 

1395. Grounds for granting—Recovery of debt 
from corporation—No other remedy available— 
Statute of Limitations.|—Where a debt is clearly 
due from a public body, & for the recovery of 
which the creditor has no remedy but by a writ 
of mandamus :—Semble: the ct. will grant the 
writ, although if there were a remedy by action 
Stat. of Limitations might present a difficulty if 
pleaded in bar.—R. v, SHADWELL PAVING AcT 
Compras. (1828), 6 L. J. O. S. M. O. 57. 

1396. ——— .]—During the progress of a 
local tramways Act through Parliament the town 
by statute.—SrTow. 


ELL 0. GQERALDINE 
Counry COUNCIL (1890), 8 N. . RR, 
7120.—N.Z. ( » N & a 








ft. in an 
er- 


EE 2 


420 : 


Sect. 8.— Mandamus. Sects. 9 & 10: Sub-sects. 1, 


council authorised the town clerk to make terms 
for the purchase of ee with the co. pro- 
moting the bill. Amongst other terms of arrange- 
ment he ed that the corpn. should pay the 
expenses of the bill if they resolved to take the 
tramways according to their powers in the bill. 
The council consented to these terms, & after 
the Act was passed resolved to take the tramways ; 
they afterwards resolved to pay the expenses 
agreed to. The surplus of the borough funds in 
the year of these resolutions was less than the 
amount of the expenses, but in the suhsequent 
eee the surplus was greater than that amount. 

pon a rule nisi for a mandamus to the town 
council to pay these expenses :—Held: there 
was nothing in the Municipal Corporations Act, 
1835 (c. 76), to prevent the payment of this 
claim, & a mandamus would lie.—R. v. LIVERPOOL 
CorRPN. (1873), 28 L. T. 500; 87 J. P. 7733 21 
W. R. 674. 

1897. ———- Repayment of loan—By levying 
rates.|—On Nov. 2, 1821, five mtges. of the rates 
of D. for £100 each were made by the then mayor 
& two justices thereof to L., with interest at five 
per cent., under the powers of 24 Geo. 3, c. 54, 
payable half-yearly for five years, at which time the 
principal was to be discharged. By sect. 11 the 
whole money borrowed under the authority of 
the Act was to be repaid within a time to be 
limited, not excecding fourteen years from the 
time of borrowing the same. The money was 
received & applied towards defraying the expenses 
of erecting a new gaol. The interest was regularly 
paid out of the rates, both before & after the 
passing of Municipal Corporations Act, 1835 (c. 76), 
down to Sept. 23, 1847, & not afterwards. The 
principal had not been paid off. On Feb. 16, 
1836, thirty mtges. of the rates of the borough 
for £100 each, & on Apr. 29, 1836, eight other 
mtges. of the rates for £100 each were made by 
the then mayor & two other justices of the town 
& prs in pursuance of the powers of 24 Geo. 8, 
c. 54, to L. The mtges. were to be discharged 
pursuant to the directions of the Act; & interest: 
was to be paid at the rate of five per cent. per 
annum. The moneys in consideration of which 
the mtges. had been made had been advanced 
by the mtgee. & applied in defraying the expenses 
e) urchasing, pursuant to a presentment & 
resolution of sessions before Municipal Corporations 
Act, 1835 (c. 76), & converting into a new gaol 
& sessions house for the borough & port certain 
buildings & the land adjoining. It was not known 
whether 24 Geo. 3, c. 54, s. 9, was complied with 
in respect of an estimate of the cost of the con- 
version of the building into a gaol & session house 
having been made, or in respect of its having 
been ascertained by means of an estimate whether 
such cost would exceed one half the amount of 
the ordinary annual assessment for the rate in 
nature of a county rate upon the borough, & the 
limits & precincts of the same; but in fact the 
actual expenditure did exceed one half the amount 
of such assessment. The first election of coun- 
cillors under Municipal Corporations Act, 1835 
(c. 76), took place on Dec. 26, 1835, of aldermen 
on Dec. 31, 1835, & of mayor on Jan. 1, 1836. 
The principal money had not been paid, & no 
interest had been paid on the thirty mortgages 
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since Aug. 16, 1847, or on the eight mtges. since 
Oct. 29, 1847 :—Held: (1) L. was entitled to a 
writ of mandamus commanding the mayor & 
recorder of D. to levy rates in the nature of ounty 
rates for the purpose of paying off levying 
paying the principal & interest due under the 
mtges. of Nov. 1821; (2) the jurisdiction of the 
justices to make the mtges. was expressly pre- 
served to them down to May 1, 1836, by Municipal 
Corporations Act, 1835 (c. 76), s. 38, & as to the 
mtges. of Feb. 1836, & Apr. 1836, L. was also entitled 
to a writ of mandamus commanding the levy & 
payment of principal & interest out of the borough 
rates.—R. v. DOVER (Town CouNcI, & RECORDE!) 
(1850), 15 J. P. 129. 

See, also, No. 1508, post. 

1898. To perform statutory duty—After 
previous mandamus discharged.|—-Where a rule 
for a mandamus to compel a corpn. to make an 
order has been discharged, on the ground that no 
demand & refusal have taken place, the ct. will 
not grant a new rule for a mandamus to the same 
effect, though a demand & refusal havo taken 
place since the discharge of the former rule.— 
Fa p. THOMPSON (1845), 6 Q. B. 721; 14L.J.Q. B. 
176; 115 E.R. 272. 

Annotation :—Folld. R. v. Bodmin Corpn., [1892] 2 Q. B. 21. 

1399. -]—Where a rule for a 
mandamus to compel a corpn. to perform a 
statutory duty has been discharged on the ground 
that no demand & refusal have taken place, the 
ct. will not grant a new rule for a mandamus for 
the same purpose, although a demand & refusal 
have taken place since the discharge of the former 
rule.—R. v. BODMIN CorpNn., [1892] 2 Q. B. 213 
61 L. J. M. C. 151; 56 J. P. 504; 40 W. R. 606; 
8 T. L. R. 553; 36 Sol. Jo. 489. 

Annotation :—Refd. R. v. Kensington Income Tax 

Ez p. Edmond de Polignac, {1917] 1 K. B. 486. 
Provision of sewers.|—See SEWERS & 














Comrs., 








DRAINS. 

To levy rates.|— See Rates & RaTING. 
Payment of salary or compensation to cor- 
porate sa LOCAL GOVERNMENT. 

To enforce affixing of seal.]|—Sce Part I., 
Sect. 5, sub-sect. 3, B., ante. 
To hold meetings.]—See Part VII., Sect. 1, 
sub-sect.. 3, ante. 
To appoint officers.|——Sce Part IV., Sect. 1, 


sub-sect. 1, ante. 
See Part IV., Sect. 3, 


To admit officers.] 
sub-sect. 1, ante. 
To restore to office.]—See Part IV., Sect. 5, 

sub-sect. 2, ante. 
To compel service in municipal office.|— 
See Locar, GOVERNMENT. 
To register shares.|—See CoMPANIRES. 

1400. Return to-——Whether sealing necessary.]— 
MORGAN v. CARMARTHEN CORPN., No. 164, ante. 

1 ———.]—R. v. CHaricn, No. 167, 


ante. 
1402. Liability for false return.]—R. v. Rippon 
CorPN., No. 536, ante. 
403. ——.]—R. Vv. WEEKS, No. 1410, post, 
































Sect. 9.—QUO WARRANTO. 
See, generally, CROWN PRACTICE. 
1404. Non-corporate body usurping privileges of 
corporation—Judgment in corporate name.]—An 
information was brought against the corpn. by 
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of the Crown or the public being in no 
way affected.— Re ALBERT MINING CO., 
erson for usurping Be AP GILBERT (1873), 2 Pug. 29. 


corpn., the rights 


Part XV.—LEGAL PROCEEDINGS 


its corporate name for usurping the privileges, etc., 

of a corpn. without any authority, who pleaded 

by their corporate name, & entitled themselves 
by prescription :—Held: verdict & judgment 
would be given against them by their corporate 

name.—NEW MALTON Case (1608), cited in 2 

Term Rep. 5475 100 EH. R. 295. 

1405. Whether leave necessary.|—An informa- 
tion in the nature of a quo warranto cannot be 
filed against a whole corporate body, except by 
& in the name of the A.-G. 

The ct. will grant a quo warranto information, 
at the instance of a private relator, against a 
member of a corpn. on grounds affecting his 
individual title, although it be suggested that the 
same objections apply to the title of every member, 
& therefore that the per heation is in effect against 
the whole corporate body. 

In all cases where there must be an election, 
not by a majority, but by distinct integral portions 
of a corpn., there, if any of the integral parts of 
a corpn. is lost, the corpn. is lost (WILLIAMS, J.). 
—R.v. WHITE (1836), 5 Ad. & Hl. 613; 2 Har. & W. 
403; 1 Nev. & P. K. B. 84;3;64L. J. K. B. 28; 111 
HK. KR. 1297. 

Annotation :—Refd. R. v. Parry (1837), 6 Ad. & El. 810. 
1406. Against whole corporation—Not at instance 

of private relator.|——-R. v. CARMARTIEN CORPN., 

No. 287, ante. 

1407. Against individual corporator—At instance 
of private relator—Though application in effect 
against whole corporate body.]—It. v. WHITE, 
No. 1405, ante. 

1408. —— To try legality of charter.|— 
The ct. will not grant a quo warranto information 
against an individual to try the legality of a 
charter of municipal incorporations.—R. v. JONES 
(1863), 8 L. T. 503. 

1 By leave—Though tending to dis- 
solution of corporation.]|—Leave to file a quo 
warranto information against an individual cor- 
porator, at the instance of a private person, will 
not be refused merely because the proceeding 
may or will have the effect of dissolving the 
corpn.—R. v. PARRY (1837), 6 Ad. & El. 810; 
2 Nev. & P. K. B. 414; Will. Woll. & Dav. 703; 
1 J. P. 247; 112 BE. R. 311. 

Annotations :—Retd. R. v. Backhouse (1865), 12 lL. T. 579. 
Mentd. R. v». Canterbury (1848), 11 Q. B. 483; BR. v. 
Ward (1873), L. R. 8 Q. B. 210; Julius v. Oxford (1880), 
5 App. Cas. 214. 

1410. Return—Return of whole corporation.]— 
The return of a corpn. to a quo warranto informa- 
tion is by the whole corpn. & it is not proper to 
examine by affidavits, whether there was a consent 
of the majority. If the return to a mandamus 
be false, the proper remedy is against the mayor.— 
R. v. WEEKS (1733), Kel. W. 290; 25 EB. R. 620. 

1411. Liability for false return.|—R. v. WEEKS, 
No. 1410, ante. 

To test validity of appointment of officer.]—See 
Part IV., Sect. 1, sub-sect. 7, B. (b), ante. 

To test validity of election of members of munici- 
pal corporations or local authorities.|—See LocaL 
GOVERNMENT. 








Sect. 10.—PROCEDURE. 
SuB-SEcT. 1.—SERVICE OF PROCESS. 
See R. S. C., Ord. 9, vr. 8. 
See Practice & PROCEDURE. 


PART XV. SECT. 10, SUB-SECT. 2. 
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SUB-SHCT. 2.—APPEARANCE. 
1412. By agent—Balliff under warrant in 


writing.|—One may not appear in an assize as 
bailiff to a corpn. without warrant in writing.— 
cee v. Moor (1554), 1 Plowd. 91; 75 E. R. 
Annotation :—Mentd. Barnett v. Guildford (1855), 

Exch. 19. 

1418. In county court—With leave of 
judge.|—-KINNELL (CHARLES P.) & Co. v. HARDING, 
WacE & Co., No. 1840, ante. 

Compare cases in Part VI., Sect. 6, sub-sect. 2, C. 
(b), ante. 

1414. By warrant of attorney—Acting for 
majority of corporation.|—-YARMOUTH CORPN. & 
COWPER’S Cask, No. 172, ante. 

1415. Appointed under seal.]— YARMOUTH 
CoRPN. & COWPER’S CASE, No. 172, ante. 

|—(1) Judgment of seizure 
quousquc shall be given on non-appearance of a 
corpn. to a quo warranio. 

(2) If a corpn. neglect to plead after judgment 
of seizure quousque, final judgment sball be 
given. 

(3) Appearance by a corpn. must be by warrant 
of attorney under seal.—ht. v. CHESTER CORPN. 
(1683), 2 Show. 366; Skin. 154; 89 KH. R. 988. 

1417. ——- Not by directors.|}—Semble: a 
corpn. cannot appear by the directors to enter 
into recognisances to prosecute an appeal, but 
should appoint an attorney, under the common 
seal, to appear & enter into recognisances for it.— 
KEARNEY v. SUNDERLAND MARINE INSURANCE Co. 
(1851), 17 L. T. O. 8S. 8, N. P.3 subsequent pro- 
ceedings, sub nom. SUNDERLAND MARINE IN- 
SURANCE (‘o. v. KEARNEY, 16 Q. B. 925. 

1418. ——— On indictment in Queen’s Bench— 
Not at assizes or sessions.]|—R. v. BIRMINGHAM & 
GLOUCESTER Ry. Co., No. 1292, ante. 

1419. Cannot appear in person—By chairman.]— 
The ct. will not allow the chairman of a co. to 
move on its behalf.—Re LONDON CouNTY COUNCIL 
& LONDON TRAMWAYS Co. (1897), 138 T. L. R. 
254. 

1420. Time limit for entering appearance—Not 
after sequestration issued.j|—After service of a 
writ of execution of decree against a corpn., the 
next process is a distringas, & after that a seques- 
tration, which being once awarded, they can 
never after come & pray to enter their appearance, 
as they might have done on the distringas, which 
issues for that very purpose, to compel them to 
appear; but the appearing being past, the process 
must go on, because the appearance being only in 
favour of liberty, can be of no service to & corpn., 
which cannot be committed.—HARVEY v. Hast- 
Inpia Co. (1700), Prec. Ch. 128; 2 Vern. 395; 
24 KH. R. 62. 


Annotation :—Refd. London Joint Stock Bank »v. London 
Corpn. (1875), 1 C. P. D. 1. 
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SuB-SECT. 3.—DISCOVERY, INSPECTION AND 
PRODUCTION OF DOCUMENTS. 


A. Discovery. 
(a) In General. 
See, generally, COMPANIES ; 
SPECTION & INTERROGATORIES. 
Security for costs—On application for discovery. ] 
—See No. 1659, post. 
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Sect. 10.—Procedure: Sub-sect. 8, A. (b), B. (a), (8) 
& (c).] 
In aid of Execution. 

1421. Not against directors—Common Law Pro- 
cedure Act, 1854 (c. 125), s. 60.|—-The above Act 
enacts that it shall be lawful for any creditor who 
has obtained a judgment in any of the superior 
cts. to apply to the court or a judge for a rule or 
order that the judgment debtor shall be orally 
examined as to any & what debts are owing to 
him. Inan action in which a corpn. were defts. :— 
Held: there was no power under s. 60 of the Act 
to order the oral examination of the directors of 
the corpn.—DIcKsON v. NEatH & Brecon Ry. 
Co. (1869), L. R. 4 Exch. 87; 38 L. J. Ex. 57; 
19 L. T. 702; 17 W. R. 581. 

1422. Against any officer of corporation— 
R. 8S. C., Ord. 42, r. 32.]—The ct. has no power 
under the above rule to make an order for the 
examination of a person not the debtor liable 
under a judgment or order, where such debtor is 
an individual, for the purpose of discovery in aid 
of execution. The words of the rule, ‘‘ any other 
person,” refer to the case of a corpn. being a 
judgment debtor, & mean any of its officers.— 
IRWELL v. EDEN (1887), 18 Q. B. D. 588; 56 
L. J. Q. B. 446; 56 L. T. 620; 35 W. R. 511; 
3 T. L. R. 535, C. A. 


Annotation :-—Mentd. Hood Barrs v. Heriot, Ez p. Blyth, 
{1896} 2 Q. B. 338. 


B. Inspection. 
(a) Who entitled to inspect. 

1423. Not stranger to corporation.|—Semble: a 
stranger to a corpn. no right to a rule to 
inspect the books thereof.—Hopars v. ATKIS 
wee 3 Wils. 3098; 2 Wm. BI. 877; 95 EH. R. 
Annotation :—Consd. Southampton Corpn. v. Graves (1800), 

8 Term Rep. 590. 

1424. Resident in corporate town—Though not 
corporator.|—A resident inhabitant of a town 
corporate has a right to inspect & take copies of 
& bye-law of the corpn., pending an action against 
him for a breach of the same, although he is not 
a corporator; & mandamus will lie for this pur- 
pose.— HARRISON v. WILLIAMS (1824), 3 B. C. 
162; 4 Dow. & Ry. K. B. 820; 2 Dow. & Ry. M. C. 
408; 2L. J.0.8. K. B. 221; 107 E. R. 694. 

See, also, No. 344, ante; Nos. 1481, 1447, 1450, 
1451, 1455, 1457, 1459, post. 

Right of member to inspect.)—Scee Part III, 
Sect. 4, sub-sect. 8, ante. 


(6) What Documents may be inspected. 

1425. Public books—Not books containing 
private matters—Books of election & accounts. ]— 
A man shall not be compelled to produce or give 
a copy of books of a private nature, particularly 
if the object is to obtain evidence in support of a 
criminal prosecution against him. The books of 
the elections, receipts, & disbursements of persons 
incorporated by a private act for repairing high- 
ways, & taking care of a charity, are of a private 
nature.—R. v. MEAD (1704), 2 Ld. Raym. 927; 
92 E. R. 119. 

Annotation :—Refd. R. v. Purnell (1749), 1 Wils. 239. 

1426. Whether poll books included.]-— 
On a motion for a rule to inspect the poll books 
of the corpn. of L., where the names of the persons 
were set down, who were electors of a mayor of 
that town :—Held: such poll books were public 
books of the corpn. & a rule for the inspection of 
them was made.—R. v. Huaues (1727), 1 Barn. 
K. B. 41; 04 EB. R. 28. 

Annotation :—Mentd. Mead v. Robinson (1748), Willes, 423. 
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1427. ——.]—On rule to show cause, why 
attachment should not be granted against deft., 
for not allowing pltf. to take copies of certain poll 
books made at an election of an officer in the city 
of N. in pursuance of a rule of court made for 
inspecting all public books, it was contended 
there ought to have been a particular rule for 
inspecting the poll books:—Held: the rule 
must be discharged.—ATESLEY v. BELL (1731), 
2 Barn. K. B. 114; 94 E. R. 391. 

See, also, Nos. 1480, 1481, post. 

1428. Public books—Whether charter included.] 
—R. v. CHAPMAN, No. 870, ante. 

1429. .|—For the purposes of an 
election petition relating to the return of a member 
for a borough, the mayor of the borough was 
served with notice to produce at the hearing all 
public books, documents, records, & writings 
whatsoever in his “nia A relating to the voters 
of the said borough :—Held: under such notice 
the mayor was bound to produce the charter of 
the borough.—YOUGHAL CASE (1838), Falc. & 
Fitz. 385. 

1430. ——— Whether books of charitable corpora- 
tion public.|—On a motion for a rule to inspect the 
books of the Charitable Corpn. :—Held: the rule 
must be refused, the ct. doubting whether they 
were public.—CHARITABLE CoRPN. v. WOODCRAFT 
(1735), Lee temp. Hard. 180; 95 E. R. 82. 

See, also, No. 1425, ante. 

1481. Bishop’s register of presentations.|— 
A bishop’s register of presentations is a public 
book; & a mandamus lies to him to grant in- 
spection of it to one claiming a right to present 
to a vacant, living, though the bishop claims a 
right to collate to it.—FINcH v. ELy (Bp.) (1828), 2 
Man. & Ry. K. B. 127; 6L. J. O. 8. K. B. 228. 

1432. Charter.|—ANON., No. 1478, post. 

1433. ——— On trial of corporate right.])—-On the 
trial of a corporate right, the other party may 
have an inspection of the charter.— -—— v. 
Cutts (1700), 12 Mod. Rep. 394; 88 KE. R. 1402. 

1434, Enrolled—Refused.|—On a motion 
to have leave to inspect the charters of the corpn. 
of L. R. :—Held: the ct. never grant such a rule ; 
for copies of them may be taken atthe Rolls.—- 
He v. TUCKER (1727), 1 Barn. K. B. 28; 94 E. BR. 


1435. -]—In a bill filed against a cospD by 
parties, against whom they had brought an 
action for tolls, it was alleged the corpn. had, in 
their custody various cases for the opinion of 
counse], & charters, deeds, etc., which would 
show that they had no right to the tolls, & by 
which the truth of the matters in the bill would 
appear. The corpn. admitted the possession of 
several cases, two of which had been Be ared 
long before under mistaken notions of th ghts, 
& made without any reference to the present 
proceedings, & the remainder prepared with a 
view to the present proceedings, & various charters, 
etc., showing their title to the tolls :—Held: 

Itfs. were entitled only to the inspection of the 
wo old cases, but not of the charters, etc., nor of 
the cases prepared with a view to the pone 
—BOorTon v. LIVERPOOL CORPN. (1833), coop: 
temp. Brough. 19; 1 My. & K. 88; 1 L. J. Ch. 


166; 47 BE. R. 7, L. C. 

Annotations : Burrell 
680; Storey v. Lennox (1836), 1 Keen, 341 v 
Beaufort (1843), 1 Ph. 209; Combe v. London Corpn. 
(1845), 165 L. J. Ch. 80; et v. Morgan {1873), 8 Ch. 
App. $61. Betd. Re Collier & Collier, Ez z. lier (1834), 
4 & Ch Wetherell 

















v. Nicholson (1833), 1 My. & K. 
; Smith 


aC. . 364; Bellwood »v. (886), 1 
Y. & C, Ex. 211 ; Meath v. Winchester (1886), 10 Bli, N. 8. 
330; Nias v. Northern & Eastern Ry. tt asB), 9 Keen, 


: OBadsley (1842), 1 537; Walsing 
£8 5 Lewellyn. Baden, Gnee 1987 Plight ¢, bobineen 
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(1844), 8 Beav. 22: Holmes v. Baddele (1844), 1 Ph. 
476; A.-G. v. Thompson (1849), 8 Hare, 106; Stainton 
v. Chadwick (1861) 5 Jur, 1189; Doe d. Avery v. Lang- 
ford (1852), Bail Gt. Cas. 37; Manser v. Dix (1855), 1 
K. & 3. 461; Jenkins v. Bushby (1866), 35 L. J. Ch, 
400; Bristol Corpn. v. Cox (1884), 26 Ch. D. 678; Pearce 
v. Foster (1885), 54 L. J. Q. B. 432. Mentd. G 

v. Gask (1833), Coop. temp. Brough. 96; 
Argent (eet) 11 Jur. 625; Hunt v. Hewitt 
Exch. 236; (:) vy. Chambers (1852), 21 L 
81; Sneider v. o (1852), 7 Exch. 229; 
Walker (1853), 17 Jur. 9146; Ohartered Bank 
Australia, & China v. Rich (1863), 32 L. J. Q. B. 
Wentworth v. Lloyd (1864), 10 H. L. Cas. 589; Wilson 
v. Northampton & Banbur By. ete) 20 W. R. 938; 
Taylor v. Batten (1878), 39 L. T. 408. ° 

oe also, Nos. 370, 1429, ante; Nos. 1446, 1449, 
ost. 


Corporation books.]—See Nos. 1446, 1450, 1462, 


post. 

1486. Reports & minutes of committees of cor- 
poration—Privileged.|—.(1) Reports & minutes of 
commit of a corpn. with reference to actual 
or contemplated litigation are privileged com- 
munications. 

(2) Cases submitted to counsel after a dispute 
has arisen, & counsel’s opinions thereon, are 
similarly privileged ; although the party claiming 
production is a ratepayer & the opinions were paid 
out of the rates, at all events, if the action is not 
one with direct reference to the rates.—BRISTOL 
CoRPN. v. Cox (1884), 26 Ch. D. 678; 53 L. J. Ch, 
1144; 50 L. T. 719; 33 W. R. 255. 
Annotations :—~4s to (2) Consd. Gouraud v. Edison Gower 

Bell Telephone Co. of Europe (1888), 57 L. J. Ch. 498. 

Refd. Woodhouse v. Woodhouse (1914), 30 T. L. R. 559. 

1487. Document of title—Entries in corporation 
books not included.|—The Corpn. of L. claimed 
for the Fellowship Porters of that city a pre- 
scriptive right of measuring & carrying, for certain 
fees, all corn landed on either side of the Thames, 
between Y. & S., & carried into or out of the 
city; & filed their bill against defts. to establish 
that right. Defts. contended that the claim was 
of modern origin & filed their bill of discovery 
against the corpn., suggesting that the porters 
were established in the time of Henry III. for 
carrying, within the city only, corn landed by 
persons other than citizens, at Q., which they 
alleged waa then the only place where corn was 
permitted to be landed; & they claimed the 
inspection of certain entries in the corpn. books, 
which purported to be copies of ancient public 
orders & proclamations, inquisitions, & findings, 
relating to the landing of corn at Q. & to the 
charges for carrying it to certain persons within 
the city. Upon motion to produce these docu- 
ments, which by the answer of the corpn. were 
admitted to be in their possession, but were 
insisted upon as part of their title, & that of their 
grantees, the Fellowship Porters :—Held: (1) they 
were not part of their title, & must be produced ; 
(2) production of cases & opinions of counsel 
should be refused.—ComBe v. LONDON OrTy 
(1840), 4 Y. & O. Ex. 189; 160 BE. R. 953. 


Annotations :~-4s to (1) Refd. Smith v. Beaufort (1843), 
1 Ph. 209; Bluok v. Gomperts (1851), 7 Bowe é 
Gruen ally, Men . Price v. Harrison Geen 8 Cc B. WS 


1488. S. P. CoMBH v. LONDON CoRPN, (1845), 15 
L. J. Oh. 80; 7L. T. O. S. 153; 10 Jur. 67, L. ©. ; 
affg. (1842), 1 Y. & O. Ch. Cas. 681. 


Annotations :—<As to () Consd. estings n. v. I 
» B.D. 191. eid. Smith v. Beaufort (1842), 1 7 


507; Minet v. Morgan (1873), 8 Ch. App. 361; Morris v. 
eovenis (1890), 15 A The o. i arty v quowcentle: 
~ yne Tes e . : Oo on v. 
Whitaker (1904), 90 i" T, 585. As to RG. Refd. Walsing- 
ham v. Goodricke (1843), 8 Hare, 122 ; Holmes v. Baddeley 
6; Manser v. Dix (1855), 1 K. & J. 451. 


Gonerdziy, Manta’ bewiee 46), 1 De G. & 8 


, v. Pearse m. 
12; Dipple v. Corles (1852), 22 L. J. Oh. 15 ; Ferrier v, 
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Arwool (1866), 12 Jur. N. 8. 365; Frankenstein v. Gavin's 


House-to-House Cycsle-Cleaning & Insce. (189 66 
L. J. Q. B. 668. ee: 


Corporation as trustee.|—See No. 1449, 


BY AND AGAINST CORPORATIONS. 


post. 

1439. Case for opinion of counsel—Action pend- 
ing—Previous A lat "pt ata v. LIVER- 
POOL Corpn., No. 1435, ante. 

ile ——.]—COMBE v. LONDON City, No. 1437, 
ante. 

1441. Claim by ratepayer.}] — Brisron 
CorPN. v. Cox, No. 1486, ante. 

1442. Limited to matter in issue.|—On a rule 
to show cause why deft. who was collector of the 
orphan’s tax should not have inspection of the 
pu lic books relating to the tax & take copies at 

is own expense :—Held: deft. should have 
inspection of all the books which related to the 
tax, & take copies only of such part as concerned 
himself.— LONDON CORPN. v. SWINLAND (1731), 
1 Barn. K. B. 455; 94 EB. R. 306. 

1448. ——.]—-LONDON Corpn. v. LYNN CORPN., 
Ni ue ante. 





: Corporation deeds.|—In an action 
brought by the corpn. for toll against deft. the 
ct. on his application granted a rule for inspection 
of such parts of the deeds, etc., as related to that 
matter, on the town clerk, which inspection he 
was to give upon oath.—BARNSTAPLE CORPN. v. 
LATHEY akg? 3 Term Rep. 303; 100 E. R. 588. 
90 





Annotation -—N.F. Southampton Corpn. v. Graves (1800), 
8 Term Rep. . 


See, also, No. 1471, post. 

Town books.'—See No. 876, anie. 

Parish books.|—See Nos. 1455-1457, post. 
Churchwardens’ accounts.]—See No. 1453, post. 


(c) When granted. 

1445. In prohibition —Granted.]—In prohibi- 
tion a motion to have liberty to inspect parish 
books, & to have them produced at the trial, was 
granted.—_LOocKE v. HyET (1721), Cooke, Pr. Cas. 
21; 125 BE. R. 933. 

1446. In quo warranto — Granted.) —In quo 
warranto a rule will be granted to inspect charters 
& books of corpns.—R,. v. HouuisTer (1736), Lee 
temp. Hard. 245; 95 E. R. 157. 

1447. —— Not where private matter in issue.|— 
No rule to inspect books on claim of right to hold 
a leet. A rule being made for deft. to show cause, 
why an information in nature of a quo warranto 
should not be granted, to show by what authority 
he claimed to hold a ct. leet in the borough of W. ; 
deft. moved for the common rule to inspect the 
books of the corpn., who were the prosecutors, & it. 
was granted. But upon special motion it was after- 
wards discharged, this being a matter of a private 
claim between deft., & the corpn.; & if this should 
prevail, one private man would have as good a 
right to inspect the deeds & evidences of another.— 
bes BRIDGEMAN (1744), 2 Stra. 1203; 93 E. R. 
1128. 

1448. Mandamus—Not to enable prosecutor to 
plead to return—Disputed operation of Municipal 
Corporations Act, 1835 (c. i eee Len O v. 
Sr. JoHn’s COLLEGE, Oxrorp (1845), 5 L. T. 0. S. 
221; 9J.P. Jo. 888. 

1449. In sult by Crown—Corporation a quasi- 
trustee.|—An information being filed against the 
corpn. of London by the A.-G. on behalf of the 
Crown, anger TTT the corpn. held the office from 
the Crown of Bailiff of Conservator of the Thames, 
but they also claimed to be the owners of the bed 
& soil of the river, which the information alleged 
to be in the Crown; & that the corpn. lately 
pee licences to embank parte of the river, to 

® prejudice of the navigation; & seeking to 
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Sect, 10.—Procedure: Sub-sect. 3, B. (c), (d) & (e), 
C.; sub-sect. 4, A.] 


have the right of the Crown to the bed & soil of 
the river declared, & to have the corpn. restrained 
from granting such licences, & also to have the 
embankments put an end to; the corpn., by 
their answer, denied the title of the Crown, & 
set up a prescriptive right in themselves to the 
ownership of the bed & soil of the river ; but they 
declined to discover the charters & other docu- 
ments in their possession, alleging that they 
intended to use them as evidence of their title 
at the hearing :—Held: having regard to the 
fiduciary relation in which the corpn. stood to 
the Crown as conservators of the river, & to the 
primé facie right of the Crown to the bed & soil 
of navigable rivers, the corpn. were bound to 
discover the charters & documents in question.— 
A.-G. v. LONDON CORPN. (1850), 2 Mac. & G. 247; 
2H. & Tw. 1; 19 L. J. Ch. 814; 14 1L. T. 0.8. 
501; 14 Jur. 205; 42 BE. R. 95, L. C.3 = affg. 
(1849), 12 Beav. 8; subsequent proceedings (1851), 
13 Beav. 313. 
Annotations :-—Apld. Flitcroft. r. Fletcher (1856), 25 L. J. Ex. 
94. pld. Horton v. Bott (1857), 2 H. & N. 249: Stoate 
v. Rew (1863), 14 C. B. N.S. 209. Consd. Goodman v. Holroyd 
(i864), 15 C, B. N.S, 839; Saunders ». Jones (1877), 
7 Ch. D. 435. Refd. London Gas Light Co. v. Chelsea 
Vestry (1859), 6 C. B. N.S. 411; Ingilby v. Shafto (1863), 
33 Beav. 31; Towne v. Cocks (1874), L. R. 9 Exch. 45; 
A.-G. v. Newcastle-upon-Tyne Corpn., [1897] 2 Q. B. 
384; A.-G. v. Storey (1912), 107 L. T. 430. Mentd. Smith 
v. Stair (1849), 2 H. L. Cas. 807; A.-G. v. Hanmer (1858), 
27 L. J. Ch. 837 ; Bewicke v. Graham (1880), 50 L. J. Q. B. 
396; Marriott v. Chamberlain (1886), 54 L. T. 714; 
Emmerson v. Maddison, [1906] A. C. 569. 
_ 1450. General rule.]|—These rules of inspection, 
in the cases of copyholds, corpns., books of the 
customs, etc., are never granted but only where 
civil rights are depending, & by which the very 
thing in question depends, & must be deter- 
mined. Doctor W. was prosecuted for practising 
hysic, not being a member of the College of 
hysicians, nor having a licence, nor being a 
graduate of either University; he moved for 
leave to inspect the books of the College of 
Physicians, upon an imagination that he might 
find some entry therein in his favour; but the ct. 
refused to grant the rule, & said the doctor had 
no right to see the books, he not being a member 
of the College.—CoLLEGE OF PHYSICIANS v. WEST 
(1747), cited in 1 Wils. 240; 95 E. R. 596. 
Annotation :—Mentd. Collins », Carnegie (1834), 1 Ad. & Ef? 


1451. Action against corporation — Claim of 
private right—Refused.|—-Motion to have inspec- 
tion of the public books, belonging to the vicar 
and church-wardens of St. S.’s, the question being 
upon a demise under that corpn., which was 
disputed in an ejectment :—Held: this was only 
a matter of private right & motion was refused.— 
natant BAKER (1728), 1 Barn. K. B. 100; 94 

1452. ——- By non-member—Refused.]—CotL- 
LEGE OF PHYSICIANS v. WEST, No. 1450, ante. 

1453. ——— Churchwardens’ accounts—Reasons 
to be given.|— Where a party applies for a man- 
damus to compel churchwardens to allow him to 
inspect their accounts according to the directions 
of 17 Geo. 2, c. 38, he must state some special 
reason for which he wishes to see the accounts. 
It is no answer to the appln., that the statute 
imposes a penalty upon a churchwarden im- 
Prcpery refusing the inspection.—R. v. CLEAR 
(1825), 4 B. & C. 899; 7 Dow. & Ry. K. B. 308; 
3 Dow. & Ry. M. C. 438; 4L. J. 0. 8. K. B. 53; 
107 EH. R. 1298. 

Annotations :-—Distd. R. v. Wiltshire & Ber 
Navigation Oo. (1835), 5 Nev. & M. K. B. Be. Appvd. 


inspect 


CORPORATIONS. 


Ez p. B (1859), 1 E. & E. 881. Consd. R. v. London 
& St. Katharine’s Dooks Co. (1874), 31 L. T. 588. Mentd. 
R. St. Geo the Martyr, Southwark Vestry (1892), 


wv. . 
61 L. J. Q. B. 398. 


1454. ——— By party claiming right—Granted.]— 
Fincu v. Eiy (Bp.), No. 1481, ante. 
1455. —— By inhabitant of parish—Inspection 


of parish books refused.]—An indictment had been 

referred against a county for not repairing a 
fridge. at the instance of the inhabitants of a 
parish, & the question intended to be tried was, 
whether the inhabitants of the parish or of the 
county were liable to repair it? The ct. refused 
to compel the inhabitants of the parish to allow 
the parties indicted to inspect the parish books 
& documents relating to the repair of the bridge. 
—R. v. BUCKINGHAM JJ. (1828), 8 B. & C. 375 ; 
2 Man. & Ry. K. B. 412; 61. 3.0.8. K. B. 346 ; 
108 E. R. 1082. 

1456. Validity of rate—Granted.|—In a 
suit touching the validity of a parish rate, pltf. is 
entitled to inspect the parish books without 
paying any costs.—NEWELI v. SIMPKIN (1830), 
6 Bing. 565; 4 Moo. & P. 304; 8L.J.0.8.C. P. 
228; 130 E. R. 1398. 

Annotation :—Refd. BR. v. Staffordshire JJ. (1837), 6 

Ad. & Hil. 84. 


1457, ——- -——— -|—Upon a bill of dis- 
covery in aid of an action to try whether pitf.’s 
house was within the limits of a certain parish, 
& therefore liable to the parochial rates ; the ct. 
ordered defts., the parish officers, to produce for 
his inspection the rate-books, account-books, 
minute-books, orders, & other documents, which 
related to the matter in question, & were admitted 
by their answer to be in their possession.— 
BURRELL v. NicHOLSON (1833), 1 My. & K. 680 ; 
39 E. R. 838, L. C.3 subsequent proceedings, 6 
C. & P. 202. 

Annotations :—Expld. Combe r. London City (1840), 4 
Y. & C, Ex. 139. Consd. Karp v. Lioyd (1857), 3 K. & J. 
549. Mentd. Smith v. Beaufort (1842), 1 Hare, 507 
1458. By freeman-——Granted against new 

corporation.|—-R. v. BEVERLEY Corrn., No. 344, 

ante. 

1459. Action by corporation— Against non- 
member — Bye-law affecting non-member — 
Granted.]|—Action brought on bye-laws against 
deft., exercising the trade of a brewer, but no 
member of the co. Bye-laws affecting strangers 
interest them therein. ule absolute for deft. to 
inspect the co.’s books, & take copies. —BREWER8#’ 
Co. v. BENSON (1746), Barnes, 236; 94 KH. R. 895. 











Annotation :—Expld. & Apld. Harrison v. Williams (1824), 
4 Dow. & ity. K. B. 820. 
1460. ——- ——- ——- ——-.] — T[arnison v. 


WILLIAMS, No. 1424, ante. 

1461. Documents of title—Refused.] 
—In an action for petit customs upon hemp, flax, 
& other merchandise, founded on a prescriptive 
right, deft. moved for leave to inspect the corpn.’s 
table of rates & account books of sums received ; 
motion was refused.— EXETER CORPN. v. COLEMAN 
(1755), Barnes, 2388; 94 E. R. 8943; subsequent 
proceedings, sub nom. ANON., 2 Ves. Sen. 620, 
L. 0.3; 5 Q. B. 789, n. 

Annotations :-—Consd. Southampton 
(1800), 8 Term Rep. 690. entd. 
Warren (1844), 5 Q. B. 773. 
1462. Granted.|—Where a corpn. is 

Itf. in a civil action, leave to inspect their books 

ls granted to deft. of course.—LYNN CORPN. v. 

DENTON (1787), 1 Term Rep. 689; 99 EH. R. 1822. 

Annotation :—Expld. & Distd. Southampton Corpn. v. Graves 
(1800), 8 Term Rep. 590. 

1468, Refused.]—-Pending an action 
by a corpn. for tolls, the ct. will not grant leave to 
e corpn. muniments on the application 








Corpn. v. Graves 
Exeter Corpn. v, 
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of deft., a stranger to the corpn.—SouTHAMPTON 
ae Tae (1800), 8 Term Rep. 590; 101 


Annotation :—Distd. Harrison v. Williams (1824), 4 Dow. & 
Ry. K. B. 820. 


1464. Criminal proceedings—Against member— 
Refused.|—-R. v. PURNELL, No. 358, ante. 
1465. Refused.]—Rule to compel a corpn. 
to furnish evidence from their books in a criminal 
rosecution denied.—R. v. Hrypon (1762), 1 
m, Bl. 351; 96 BE. R. 195. 


(a) Time for graniing. 

1466. In mandamus—Not till after return.] 
A person obtains a mandamus, & some time after, 
but before the return, he applics to the ct. for a 
rule to inspect the books of the corpn. But the 
ct. refused to grant. it. 

Where a rule is made to show cause for an 
information in the nature of a quo warranto, the 
ct. granted the motion; because there the ct. 
almost. determines the right of the information 
upon the motion; & therefore there they sce, 
that it may be requisite to have the inspection of 
the public books iramediately.—ANOoN. (1727), 
1 Barn. K. B. 26; 94 E. R. 18. 

1467. ——.]—There had been a man- 
damus to fill up the corpn., to which the corpn. 
made a return, & then a rule was made to inspect 
the books of the corpn. afterwards the prosecutors 
deserted that mandamus, & moved for a new one. 
Motion for an attachment against the mayor, etc. 
for not obeying the rule to inspect the books :— 
Held: the course was in information in nature 
of quo warranto, to grant such rule for inspection, 
pending the rule to show cause; but in man- 
damus’s not till after the return.—R. v. NOTTING- 
HAM (1750), 1 Wm. BI. 59; 96 E. R. 32. 

1468. -]—The ct. will not make a 
rule for the inspecting of books, until a return is 
made to a mandamus.—R. v. SuRREY COUNTY 
QUARTER Sessions JJ. (1754), Say. 144; 96 
E. R. 832. 

1469. In quo warranto—Pending rule to show 
vane EAE v. BELL (1730), 1 Barn. K. B. 373; 
04K. R. 251. 

1470. -—-— ——.]—R. v. NorrincuaM, No. 1467, 


ante, 
(ec) Other Cases. 

1471. Compliance with order-—-Only relevant 
parts produced—-Officer acting bond  fide— 
Sufficient.|—Where a rule had been granted for 
an information in the nature of quo warranto 
against A. to show by what authority he claimed 
to be mayor of G. on the relation of some of the 
corporators, & another rule on that cause for 
inspecting all the corpn. books, papers, etc., 
directed to the town clerk; an inspection of such 
only as related to the election & office of mayor 
was held to be a sufficient compliance with the 
latter rule, so as to protect the town clerk from 
an attachment as for a contempt of ct. ; it appear- 
ing that he had acted bond fide.—R. v, Bass 
(1790), 3 Term Rep. 579; 100 BE. R. 743. 

1472. When quo warranto depending—Rule 
absolute.|— The rule is absolute in the first in- 
stance for an inspection of the corporation books, 
where a quo warranto is pending.—R. v. TRAVAN- 
NION (1818), 2 Ohit. 366. 


C. Production of Documenta. 

1478. Charter—Enrolled—Refused.]|—We never 
order charters to be brought into ct. on trials, 
when copies of them may be had at the Rolls ;_ but 
we will compel them to give you sight of them 
(Hott, 0.J.).— ANON. (1700), 12 Mod. Rep. 414; 
88 H.R. 1419. 
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1474. ——— Not enrolled—Granted.]—Motion for 
@ rule upon the town clerk of C. to attend with the 
charter of 37 Car. 2, at the trial, because it was 
not enrolled & a copy of it would not be evidence. 
Motion granted.—ANON. (1733), 2 Barn. K. B. 
404; 04 BH. R. 582. 

1475. Corporation books.]—-Where things are 
evidence of themselves, as corpn. books, we 
make no rule to produce them but only that the 
party may have copies, which copies are evidence 
(per Cur.).—R. v. SmituH (1718), 1 Stra. 126; 93 
EK. R. 426. 

1476. On affidavit of alterations.|—GuNn- 
SMITHS’ Co. v. TURVILLE (1717), cited in 1 Stra. 
307; 93 H. R. 538. 

1477. —— Confined to books containing 
alterations—Common council books.|—In an in- 
formation in the nature of a quo warranio, relating 
to a common council man of the borough of M., 
motion was made, that the clerk of the common 
council might attend at the trial with the common 
council books, upon an affidavit, that there were 
many interlineations in one of the books :— 
Held: the proper officer should attend with that 


BY AND AGAINST CORPORATIONS. 

















book.—ANon. (1731), 1 Barn. K. B. 429; 94 
EK. R. 289. ; 
1478. Public books.]—-Motion 


that the officer, who has the custody of the public 
books of the corpn., might attend with them at 
the trial, upon an affidavit, that there was an 
erasure in one of them :—Held: the officer should 
attend with that particular book, at the prose- 
cutor’s expense.—R. v. SHREWSBURY CORPN. 
(1733), 2 Barn. K. B. 317; 94 EB. R. 525. 

1479. Parish books—In prohibition—Granted.|— 
Locks v. Hyet, No. 1445, ante. 

1480. Poll books—On affidavit of erasure.|— 
MARLBOROUGH’S CAsE (prior to 1720), cited in 
1 Stra. 308; 93 4. R. 538. 
sblchegs :—Refd. Brocas v. London Corpn. (1720), 1 


1481. Where copy evidence—Refused unless 
particular reason shown.|—The ct. never orders 
a poll to be produced without a particular reason. 

We never order the original to be produced, 
where the copy is evidence, without such a 
particular foundation as has been mentioned 
(PRATT, C.J.). ae 

In Marlborough’s Case, No. 1480, anfe, the original 
was ordered to be produced, but then it was upon 
an affidavit of a rasure (Hynes, J.). 

This poll is either a public thing, like corpn. 
books ; or else it is only in the nature of the officer’s 
own private memorandum. If the first, then a 
copy is as much as you can ask, without some 
particular foundation. If it be only of a private 
nature, then you cannot have so much as & copy 
(forTEscur, J.).—Brocas v. LONDON CORPN. 
(1720), 1 Stra. 307; 93 E. It. 538. 


Annotation :—Mentd. R. v. Plymouth 
1 Barn. K. B. 81 


1482. Books of East India Company.]|—The East 
India Co. is compellable to produce their transfer 
books in evidence.—GrEry v. Hopkins (1702), 
6 Mod. Rep. 129; 87 EH. R. 1142. 





Borough (1728). 


Sunp-sEctT. 4.—JUDGMENT. 
A. By Default. 


4488. On non-appearance—To quo warranto— 
Seizure quousque.}—R. v. CHESTER CORPN., 


. 1416, ante. ; 
Ae After distringas—Sequestration.|— 


1484, —— 
Harvey v. Hast-Inp1a Co., No. 1420, ante. 


1485. By refusal to plead—After judgment of 
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Sect. 10.—Procedure: Sub-sect. 4, 4. & B.; sub- 
_ sect. 5.) 

seizure quousque — Final judgment.)—R. v. 
CHESTER Gonen No. 1416, ante. 


1486. On return of nulla bona—After distringas 
~—Judgment pro confesso.]|—There being other 
defts. besides a corpn., & no answer coming in 
from the corpn., & subpoena & a distringas should 
issue, & upon a return of nulla bona, then the bill 
may be taken pro confesso against the corpn.— 
Brickwoop ». Harvey (1838), 8 Sim. 201; 
2 Jur. 297; 59 EB. R. 80. 


B. In Summary Proceedings. 

1487. R. 8S. C., Ord. 14 applies.|—The provisions 
of Order 14 apply to cases where the defts. are a 
corpn. By r. | cause may be shown against an 
application under that rule by affidavit “or 
otherwise >; r. 3 shows that this affidavit must 
be made by deft. Consequently, a deft. corpn. 
not being able to make an affidavit, can only 
show cause under the words ‘or otherwise.’’— 
MUIRHEAD v. DirEcT UNITED STATES CABLE Co., 
Lrp. (1879), 27 W. R. 708. 

1488. fe och a writ is specially indorsed 
under Ord. ITI., r. 6, pltf. may apply for judgment 
under Ord. XIV., r. 1, though defts. are a corpn.— 
SHELFORD v. LoutH & Hast Coast Ry. Co. 

4 Ex. D. 317; 28 W. R. 407, C. A. 

1489. Affidavit of defence—How made.]—MUuIR- 
HEAD v. DrirEcT UNITED STATES CABLE Co., 
Lrp., No. 1487, ante. 





SuB-sEcr. 5.—ENFORCEMENT OF JUDGMENT 
ORDERS. 

1490. By attachment—Of property—In London.] 
—The goods of a corpn. may be attached in 
London.—MERCHANT ADVENTURERS’ Co. (1676), 
7 ™---41, K, B. 206; 89 BE. R. 147. 

m -—Refd. yondon Joint Stock Bank v. London 


Corpn. (1875), 1 C. P. D. 

1491. In hands of third party.|— 
Property of a corporate trading body, in the hands 
of a third party, was attached in London, where- 
upon the corpn. entered a common appearance to 
the action, & applied to dissolve the attachment 
without putting in special bail :—Held: the 
attachment could not be dissolved without defts. 
also putting in special bail, although it was 
objected that the ordinary form of bail, to pay or 
render, was inapplicable to the case of a corporate 
body.—Rovurett v. Great LuxemBoura Co. 
(1855), 24 L. T. O. S. 328. 

See, also, No. 1507, post. 

1492. ——~ Of directors—Lack of corporate funds 
owing to mismanagement.J—Lewis v. Ponry- 
PRIDD, CAERPHILLY & NEWPORT Ry. Co. (1895), 
11 T. L. R. 203, C. A. 

1493. ——- —— Personal service of order dis- 
obeyed necessary.|}—Obedience to an order made 
against a corpn. will not be enforced, under 
R. 8S. C., Ord. 42, r. 81, by the attachment of a 
director of the corpn. unless the order has been 
served personally upon the director.—McKEowN 
v. JomintT Stock Instirute, Lrp., [1899] 1 Oh. 
671; 6 Mans. 338 ; 68 L. J. Oh. 300; 80 L. T. 641. 
Annotation :-—Refd. R. v. Poplar B. O., [1922] 1 K. B. 95. 

See, also, No. 1495, post. 

1494. Not of corporation.|—-MoRGAN v. 
OARMARTHEN CorpN., No. 164, ante. 

1495. ——- ——— Individual corporators disobey- 
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CORPORATIONS. 


ing mandamus.]-——An attachment cannot be 
granted against the rae bat aldermen, & burgesses 
of a borough for disobedience to a peremptory 
writ of mandamus, which had been served on 
mayor & several aldermen & councillors, requiring 
them to pay a sum of money secured by a@ com- 
pensation bond under the corpn. seal, but the 
particular individuals, who have been concerned in 
disobeying the writ must be named in the rule for 
the attachment.—R. v. LepGarp (1841), 1 Q. B. 
616; 113 E. R. 1268; sub nom. R. v. POOLE CORPN., 
1 Gal. & Dav. 728. 
Annotation :—Retd. R. v. Grimshaw (1847), 11 Jur. 965. 
1496. -|—Where a corporate 
body is guilty of disobedience to a mandamus, but 
some only of the members are in contempt, a rule 
nisi for a writ of attachment, together with the 
affidavits in support thereof, ought not to be 
addressed to the corporate body itself but to the 
recalcitrant members individually, & should 
specify the particular contempt alleged against 
cach such member. If, however, the writ has 
been addressed to the corporate body instead of 
the individual members in contempt, this irregu- 
larity can be waived by the appearance of the 
individual members to show cause against tho 
rule nisi for the writ or by their filing affidavits 
for that purpose.—R. v. Poplar BorouGH COUNCIL 
(No. 2), P1952] 1 K. B. 95; sub nom. R. v. POPLAR 











| BorouGH CouncIL, Fa p. LONDON County Coun- 





cIL, Ez p. METROPOLITAN ASYLUMS Boarp (No. 2), 
91L. J. K. B. 174; 126 L. T. 138; 85 J. P. 250; 
38 T. L. R. 5; 66 Sol. Jo. (W. R.) 10; 19 L. G. R. 
731, 0. A. 

1497, ——- ——— For non-performance of arbitra- 
tor’s -award.|—-Attachment does not lie against 
& corpn., é.g. an incorporated ry. co. for non- 
performance of an award.—MACKENZIE v. SLIGO 
& SHANNON Ry. Co. (1850), 9 C. B. 250; 19 
dele O. P. 142; 14 L. T. O. S. 397; 137 EB. R. 

1498. By foreign attachment—Not against cor- 
poration aggregate.]|—-LONDON CorpN. v, LONDON 
Joint STOCK BANK, No. 1335, ante. 

See, also, No. 1334, ante. 

1499. By sequestration—For contempt—-Non- 
compliance with order of court.|——R. v. WINDHAM, 


No. 189, anie. 

1500. -}—A.-G. v. LEICESTER 
Coren. (1834), Shelford’s Law of Mortmain, 444, n. 

1501. Breach of injunction—Plea of 
public interest no caeapipe edona a breach of 
an injunction has been clearly committed :—Held : 
a writ of sequestration would issue against a 
board of health. 

It is no defence, as against the rights of an 
individual pltf., that such breach has been 
incurred in behalf of public interests.—SPOKES v. 
BANBURY BOARD OF Heaurn (1865), L. R. 1 Eq. 
42; 35 L. J. Ch. 105; 13 L. T. 458; 30 J. P. 
54; 11 Jur. N.S. 1010; 14 W. R. 169, L. JJ. 
Annotation :— A.-G. v. Colney Hatch Lunatic Asylum 

Committee (1868), 19 L. T. 708. 

1502. ——— ——— Corporation not in wilful con- 
tempt—Suspension of order.})—A.-G. (AT THE 
RELATION OF LEYTON (Essex) URBAN DISTRICT 
CoUNCIL) v. WALTHAMSTOW URBAN DISTRICT 
Counci, (WALTHAMSTOW SEWAGE QUESTION) 














(1895), 11 T. L. R. 533. 
Annotation -—Folld. Stancomb »v. Trowbridge U. ©., [1910] 
1508. @ —The 











rinciples on 
ts sequestrate 
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Pp. By sequestration— Against corporatton—Non-compliance with order of court.}—A.-G. v, BRANTFORD (1869), 1 Ch. Ch. 26,~-CAN 


Part XV.—LxEeGAaL PROCEEDINGS BY AND AGAINST CORPORATIONS. 


obedience to one of its orders are the same as 
those applicable where it is sought to commit a 
private individual to prison for contempt. In 
these cases, casual, or accidental & unintentional 
disobedience to an order of the ct. is not enough 
to justify either sequestration or committal ; 
the ct. must be satisfied that a contempt of ct. 
has been committed, in other words, that ite 
order has been contumaciously disregarded.— 
FAIRCLOUGH v. MANOHESTER SHIP CANAL Co. 


(1896), 13 T. L. R. 56, 0. A. 
notation -— Fold. Stancomb v. Trowbridge U. C., [1910] 


An 

2 

1504. Breach of undertaking. |— 
R. 8. C., Ord. 42, r. 31, is not intended to alter the 
practice of the ct. as it existed before the pro- 
mulgation of the rules, & therefore an undertaking 
is equivalent to an order for the purposes of that 
rule, & can be enforced against a corpn. by 
sequestration.—_MILBURN v. NEWTON COLLIERY 
(1908), 52 Sol. Jo. 317. 








Annotation :-—Montd. R. v. Wigand, Re Wigand (1913), 
29 T. L. R. 609. 
1505. Through acts of servants.|— 








If a person or corpn. is restrained by injunction 
from doing, or has undertaken to do, some 
particular thing & commits a breach of that 
injunction or undertaking, he or it is liable to 
process for contempt if he or it in fact does or 
omits to do the thing; & it is no answer to say 
that the act or omission is not contumacious, in 
the sense that in doing or omitting it the person 
or corpn. had no direct intention to disobey the 
order. Nor in the case of a corpn. is it any 
answer to say that the acts are done or omitted 
to be done by the servants of the corpn. & not by 
the corpn. itself. The expression, wilfully dis- 
obey, in Ord. XLII., r. 88, is intended to exclude 
from the operation of the rule only casual, acci- 
dental or unintentional acts.—STANCOMB v. TROW- 
BRIDGE URBAN CoUNCIL, [1910] 2 Ch. 190; 79 
L. J. Ch. 519; 102 L. T. 647; 74 J. P. 210; 
26 T. L. R. 4070; 54 Sol. Jo. 458; 8 L. G. R. 631. 

1506. -——— Service of order on solicitor for 
company sufficient.|—A motion to sequestrate, 
which is the only remedy against a co. which 
disobeys a prohibitive order of the ct., will not be 
invalidated by reason of the order disobeyed not 
having been personally served upon the co., 
although duly served upon the solicitors of the co. 
In the case of an individual, committal would 
have been the proper remedy for breach of a 
prohibitive order, & such committal could be 
had without personal service of the order dis- 
obeyed.—ABERDONIA CARS, LTD. v. Brown, 
HuGuHsEs & STRACHAN, Lrp. (1915), 59 Sol. Jo. 598. 

Effect of sequestration—On right of action 
against corporation.]—See No. 1859, ante. 

1507. By charge on corporate property—Not for 
breach of trust.|-——Where a decree has declared 
that @ corpn. liable to make good the loss 
occasioned by a breach of trust; the ct. will not 
specifically charge the loss upon the general 
corporate property, but will leave pltf. to enforce 

is remedy by the usual process against a corpn. 
An order, therefore, contained in such a decree, 
directing inquiries into the corporate property & 
the special trusts to which it was subject, with a 
view to charge the loss upon such portions of that 
property as should not be subject to any special 
trust :—Held: would be reversed.—A.-G. v. 
East REerrorD Corpn. (1888), 8 My. & Cr. 484; 

votations : -G. v. . : 

eet Be oi it Sram oar 
Hawker (1874), L. R. 9 , 809. pare 





427 


Appointment of receiver.]——See, generally, Com- 
PANIES ; RECEIVERS. 

1508. By mandamus—Form of writ.|—A writ of 
mandamus to a corpn., commanding them to pay 
@ poor rate, omitted to state that defts. had no 
effects upon which a distress could be levied :— 
Held: this was a fatal objection to the writ, & 
might be taken after the return, or at any time 
before the issuing of the peremptory mandamus. 
Qu.: whether, in such a case, a mandamus will 
lie.—R. v. MARGATE Prer Co. (1819), 3 B. & Ald. 
220; 106 EB. R. 642. 
Annotations :—Consd. R. 

R. v. Poole orpa. (1841), 1 Gal. & Dav. 

Leicestershire, etc. Canal Co. (1845), Edi 

pn v. R. (1848), 13 Q. B. 30. d. 

(1867), L. R. 2 H. L. 419. 

1509. ——— Addressed to treasurer & directors.|— 
The St. K. Dock Co. were incorporated by Act of 
Parliament, which directed that all actions against 
the co. should be prosecuted against the treasurer 
or a director for the time being ; but that the body 
or goods, lands, etc. of such treasurer or director 
should not, by reason of his being deft. in such 
action, be liable to execution. An action having 
been brought by C. against the treasurer as such, 
& another by the co., in the name of the treasurer, 
against C., all matters in difference were referred 
to an arbitrator, who awarded that C. had cause 
of action against deft., as such treasurer, for a 
certain sum, & directed that the treasurer. should 
pay C. that sum on demand; & as to the other 
suit, he awarded that the treasurer, as such, had 
no cause of action, and ordered him, as such 
treasurer, to pay C. the costs on demand :—Held : 
@ mandamus would lie to the treasurer & directors, 
commanding them to pay the sums awarded.—R. 
v. St. KATHARINE Dock Co. (1832), 4 B. & Ad. 
360; 1 Nev. & M. K. B. 121; 110 EB. R. 491. 
Annotations : nsd. R. v. Victoria Park Co. (1841), 1 

Q. B. 288. Refd. R. v. Nottingham Old Waterworks Co. 
tis38) Nove de K. B._ 480; Harrison v. Timmins 


vo. Ledgard (1841), 1 Q. B. 616; 

ag 138% Clarke v. 
. 898; London 
Delamere v. R. 


1838), : . 510; R. vw. EKastern Counties Ry. 

1840), 2 Ry. & Can. Cas. 260; Moffatt ». Dickson (1853), 

1cGL. R. 304. 

1510. ——— When granted.]—Where a pltf. has 
obtained judgment against a corpn., the ct. will 
not issue @ mandamus to them ordering them to 
pay the amount of judgment merely on the 
ground that an execution may turn out fruitless. 

Where the directors of an incorporated co., 
authorised to make calls on the shareholders, had 
made such calls, but they had not been paid, & 
the original directors had all ceased to be so, & 
no new directors had been pepouets the ct. 
refused a mandamus to compel the co. to enforce 
the payment of the calls that had been made.— 
R. v. VicToRIA PARK Oo. (1841), 1 Q. B. 288; 
4 Per. & Dav. 639; 113 E. R. 1142. 

Annotations :—Retd. Ward v. Lowndes (1859) 1H. & KE 
$40, \Mentd. R. v. Popler Borough Council (No. 1), [1922] 
See, also, No. 1395, ante. 

1511. By distress infinite—To compel appearance 
on indictment—After removal by certiorari—From 
assizes or sessions.|—-R. v. BIRMINGHAM & GLOU- 
CESTER Ry. Co., No. 1292, ante. 

1512. By elegit—Lands conveyed for purposes of 
Public Health Acts—Used for other purposes.|— 
Land which had been conveyed to a local board 
of health, for the purposes of the above Acts, was 
used as a reservoir for the supply of water to the 
district of the local board. A judgment having 
been obtained against the Jocal board in the name 
of their clerk :—Held: the land was liable to be 
taken under a writ of elegit—WoORRAL WATHR-. 
WoRKs Oo. v. LLOYD (1866), L. R. 1 0. P. 719. 
Jersey v. Uxbridge R. 8S. A., [1891] 
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Sect. 10.—Procedure;: Sub-secis. 5, 6 & 7. Sects. 
11 &12: Sub-secis. 1, 2,3 & 4, A.] 


1518. ——— Not lands held in trust by local 
authority—For contributory place within district.J)— 
In 1885 pltf. obtained an injunction against 
defts., restraining them from fouling a stream, 
& defts. were ordered to pay the costs. Pitf. did 
not tax his costs until 1890. In 1891 he sued out 
a writ of elegit to restrain them, & after an inquisi- 
tion the sheriff delivered in execution to pltf. 
certain lands which had been acquired by defts. 
for the purpose of sewage works for the parish of 
N., a contributory place within their district. 
These lands were purchased out of moncys raised 
on the security of the separate rates of N. Defts. 
moved to sct aside the elegit:—Held: (1) the 
lands were held by defts. in trust for the parish 
of N., & could not be taken in execution for a 
judgment debt not chargeable exclusively against 
that parish; (2) the costs of the action were 
general expenses, not chargeable against the 
peak of N. or the separate rates levied within it, 

ut against the common fund of the district ; 
& (3) the judgment could only be enforced against 
property acquired by means of the common fund. 

The ct., however, refused to set. aside the writ 
& inquisition, but in the exercise of its discretion 
under Judicature Act, 1873 (c. 66), s. 24 (5), 
ordered a stay of all further proceedings there- 
under.—_JERSEY (EARL) v. UxBRIDGE RURAL 
Sanitary AUTHORITY, [1891] 3 Ch. 183; 60 
L. J. Ch. 833; 64 L. T. 858; 7 T. L. BR. 568. 


Annotations :—As to (1) Refd. Croydon Corpn. v. Croydon 
ae ar Ae 2 Ch. 321; Wakefield R. C. v. Hall, {1912] 


See, also, No. 1421, ante. 


Sun-sEcr. 6.—Costs. 


1514, When corporation liable—Costs of new 
trial—To repeal charter.]—R. v. BEwpLEY CORPN. 
(1712), 1 P. Wms. 207; 24 I. R. 357. 

Annotations :-—Retd. Burford Corpn. v. Lenthall (1743), 

2 Atk. 551. Mentd. R. v. Hare & Mann (1719), 1 Stra. 
146; R. v. Pritchard (1733), 7 Mod. Rep. 232; Merrick 
v. Osselstone Hundred (1737), Andr. 115; HR. v. Harman 
(1740), 7 Mod. Rep. 402; Richards v. Symes (1742), 
2 Atk. 319; A.-G. v. Allgood (1743), Park. 1; Bright v. 
Eynon (1757), 2. Keny. 53; Moncey v. Leach (1765), 

1 Wm. Bl. 555; Wilkes v. R. (1768), Wilm. 322, 

1515. For acts ultra vires.|—SaLor Town 
v. A.-G. (1726), 2 Bro. Parl. Cas. 402; 1 E. R. 
1625, H.L. 

1516. ——— Costs incurred by corporator—On 
instructions of corporation—Though no formal 
resolution.]—Informations in the nature of quo 
warranto were filed against some members of a 
corpn. the validity of whose appointment depended 
on the validity of an old bye-law of the corpn. 
At a meeting of the corporate body the members 
agreed that the town clerk should defend the 
informations & one of the members was requested 
to attend to the defence on behalf of himself & 
the other members, but no resolution to that 
effect was passed & entered in their books. The 


PART XV. SECT. 10, SUB-SECT. 6. 


q. Security for coste— Libel action 
against corpor ee acy 4 ordered—- 
Publication in good fa frag Sog 
published by defts. alleged that Lot 

tried to bribe aldermen: detfts. 
showed paplicetion in good faith. On 
an appin. for security for costa :— 
Held: entitled to 





MANITOBA 


s. Not 


t. ——,] aes Do 
3 All. 266,—CAN. 


ity.—- GEORGIAN bons gie 
paren Co, (180), 10 8. HSHOAN, ofloer of deblor corp 
0. ‘J e ie e s oO 
sede tion not lable. 
-ADCOOK +. & Hvupson’s 


PRESS 


BA FRE 
19 Man. L. R. 160.—CAN. 


liable to attachment for 
costs. }-—-GREENOCK CHURCH 
v. LOVE (1846), 3 Kerr. 179.—CAN. 


zm dz ‘ 
CHURCH eer v. CRAWFORD (1855), 


CORPORATIONS. 


defence was unsuccessful, & the member paid the 
expenses, for the amount of which the corpn. 
ave him a bond. A bill was filed to have this 
pond delivered up to be cancelled :—Held: the 
bill would be dismissed with costs.—CLIFTON 
DARTMOUTH HARDNESS CORPN. v. HOLDSWORTH 
(1844), 18 L. J. Ch. 178; 8 Jur. 741, L. C.;3 
sub nom. DARTMOUTH CORPN. v. HOLDSWORTH, 
21. T. O. 8S. 454. 

1517. When prosecutor liable—Record with- 
drawn in absence of witness—Witness member of 
corporation—No collusion.|—Where, in a case 
in which a corpn. are defts., the record is with- 
drawn in consequence of the absence of a material 
witness who is one of the corpn., & it does not 
appear that such absence arises from the act of 
or is in collusion with the other corporators, the 
prosecutor will be compelled to pay the costs of 
not proceeding to trial pursuant to notice.—K. v. 
GREAT YARMOUTH ConrPN. (1822), 5 B. & Ald. 
531; 106 E. R. 1285. 

1518. Security for costs—On transfer of action 
from county to superior court—By bond with 
sureties.|—By County Courts Act, 1856 (c. 108), 
s. 36 it is provided that if in any action of tort 
pltf. shall claim a sum exceeding £5, & deft. shall 
give notice that he objects to the action, being 
tried in the county ct., & shall give security, to 
be approved by the registrar, for the amount 
claimed, & the costs of the trial in the superior 
ct., all proceedings in any such action shall be 
stayed in the county ct. By s. 70 of the same 
Act it is provided that the security to be given 
should be a bond with sureties :—Held: the 
registrar of a county ct. is bound to take the bond 
of a corpn. with sureties.—Re YOUNG v. BROMPTON, 
ETc. WATERWORKS Co. (1861), 1 B. & S. 675; 
31 lL. J Q. B. 14; 26 J. Pp. 118 ; 121 i. R. 865 ; 
sub nom. R. v. Kent County Court REGISTRAR, 
Re YOUNG v. BROMPTON, CHATHAM, ETC. WATER- 
WORKS (‘0., 5 L. T. 3103 sub nom. R. v. ROCHESTER 
County Count REGIsTRAR, 10 W. Rh. 57. 

1519 Grounds for requiring—Not appoint- 
ment of receiver of plaintiff corporation.] —A 
corpn., plitf. in an action, cannot be required to 
give security for costs on the ground that a 
receiver of its property has been appointed by 
the ct.—DarTmMouTH HArBouR Comrs. v. DART 
MOUTH HARDNESS CorRPN. (1886), 55 I. J. Q. B. 
483; 34 W. R. 774. 

—— By foreign corporation.|—Scec Nos. 1558, 
1559, post. 





SuB-sEcT. 7.—TRANSFER OF PROCEEDINUS. 

1520. Transfer to Queen’s Bench—By certiorarl 
—Indictment at assizes—Or sessions.|——R. v. Bir- 
MINGHAM & GLOUCESTER Ry. Co., No. 1202, anle. 


Sect. 11.—LIMITATION OF ACTIONS. 
See, generally, LIMITATION OF ACTIONS ; PUBLIC 
AUTHORITIES & PUBLIC OFFICERS. 


Co. (1909), Man. L. R. 14.—CAN. 


b. Discreditable defence —— Corpora- 
tion not allowed .--DARBY wt. 
TORONTO CITY (1889), 17 O. R. 554.— 


CAN. 

c. Of attorney not appointed under 
seal — Corporation not liable.) — An 
attorney appointed by a municipal 
DOrDNs but not under seal, to conduct 
suits on their behalf cannot recover 


his costs against the corpn.—-LAURENOE 


» TRUBTERS 


St. JOHN'S 


to examine 
ation—Corpora- 


JOKES v. WINNIPEG v, TRURO TOWN (1894), 26 N. S. R. 


Part XV.—LzrGaLt PROCEEDINGS 


Sor. 12.—FOREIGN CORPORATIONS. 
SUB-SECT. 1.—JURISDICTION OF COURTS. 
1521. English directors—Restrained from apply- 
ing funds ultra vires.|—PICKERING v. STEPHENSON, 
No. 836, ante. 
To wind up foreign companies.|—See COMPANIES. 


SuB-sEcT. 2.—RIGHT TO SUE. 


1522. In corporate name.|——A foreign corpn. may 
sue in their corporate name hcre.—HENRIQUES v. 
GENERAL PRIVILEGED DutTcH Co. TRADING TO 
West INpiEs (1728), 2 Ld. Raym. 15382; 92 
BE. R. 4943; sub nom. DutcH West InNpIA Co. v. 
HENRIQUES VAN Mosgs, } Stra. 612. 

Annotations he ae Doe d. Lushington ». Landaff (1807 » 
% 491; Alivon v. Furnival (1834), 

: Woolf »v. City Steam-boat Co. ( 49), 

; Newby v. Colt’s Patent Firearms Co. (1872), 


1523. ——— On proof of incorporation abroad— 
Question for jury.J]—NaTionat, BANK oF ST. 
CHARLES v. DE BERNALES, No. 113, ante. 

1524. Effect of misnomer.] — NATIONAL 
BANK OF St. CHARLES v. DE BERNALES, No. 113, 
ante. 

1525. In name of director—Foreign bank—Not 
body corporate.|—I.a Banca Nazionale sede di 
Torino sued deft. as indorsee of certain bills of 
exchange. He pleaded that pltfs. were not a 
body corporate, nor entitled to sue in this country 
by that name & style. The ct. then permitted 
the name of the director of the T. branch to be 
inserted in the writ & subsequent proceedings, as 
pitf. on behalf of that branch bank, or that the 
pltfs. be described as represented by that director. 
—BANCA NAZIONALE SEDE Di TORINO v. HAM- 
BURGER (1863), 2 H. & C. 330; 2 New Rep. 369; 
8 L. T. 548; 11 W. R. 1074; 159 BE. R. 137. 
Annotations >—Refd. Mills v. Scott (1873), L. R. 8 _Q. B. 

496; Tetlow v. Orela 1920), 89 L. J. Ch. 465. Mentd. 


Clay v. Oxford OG os rr 54; Bolingbroke vw. 
Townsend (1873 





SuB-seEctT. 3.—DLIABILITY TO BE SUED. 


1526. Corporation carrying on business in juris- 
diction—Though not incorporated according to lex 
fori—Cause of action arising within jurisdiction.]/— 
(1) A foreign corpn. carrying on business in 
England, although not incorporated according to 
English law, may be sued as defts. in an English 
ct. in respect of a cause of action which arose 
within the jurisdiction. 

(2) Service of a writ of summons on the head 
officer of an English branch of a foreign corpn. 
carrying on business in England is good service, 
& it is not necessary to serve the process on the 
officer at the head office abroad.—NEWBY v. 
Von OpPpEN & CoLT’s PATENT FIREARMS MANU- 
FACTURING Co. (1872), L. R. 7 Q. B. 2933; 41 
L. J. Q. B. 148; 26 L. T. 164; 20 W. R. 388. 
Annotations :—.As to (1) Foild. Haggin v. Comptoir D’Es- 


compte de Paris, Mason & Barry v. Ramer (1889), 23 
Q. B.D. 619. Befd. Westman v. Akt. Ekmans Mekaniska 
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Snick b - ; 
Sete AIT AS Tad 887 pon 


Pe A 1889), 6T L R 
Bourgogne, [1899] P. 1. As to (2) Distd. Mackereth v. 
A 8. Hy. (1873), L. R. 8 Exch. 149. Consd. Royal 
Mail Steam Packet Co. v. Braham (1877), 2 App. Cas. 
aggin v. se ive te tere ae Paris, Mason 

= Barry v. Same (1889), 23 Q. B. D. Refd. Nutter 
. Messageries Maritimes de France (igh) 54 _ ee . B. 
3a7; ; Baillie v. Goodwin (1886), 55 L h. 8 er 
v. yo Pare ne 2] 1 Q. B. 823; Bane Dicuniatin 
Tyre fir Motor und Mptortebeaeneten vorm. 
Chel Seri KS K, B. 342; nee harin Corpn. v. Chemische 
Fabrik von Heyden Akt,” 1911) 2 K. B. 16. re; ally, 


ener 
Refd. Wood v. Anderston Foundry Co. (1888), 36 W. 
918; Gol v. Order of Sainte Union des Sacrées 
Coerns wee 67 L. T. 309; Logan v. Bank of Scotland, 
(1904) 2 K. B. 495; Okura’ vw. Forsbacka Jernverks Akt., 
[1914] 1 K. B. 715. Fentd, | Cesena Sulphur Co. v. Nichol- 
son, Calcutta Jute Co. ». Same (1876), 1 Hx. D. 
428; Pearks, Gunston, & Tee v. Richardson (1901), 
85 L. T. 616. 

1527, Liability as English corporation.|— 





A foreign corpn. carrying on business in this 
country is liable to be sued in an English ct., & 
may be served in the same manner as an English 
corpn. aggregate. Therefore service of a writ of 
summons on the head officer at the place of 
business in England of such a foreign corpn. is 
good service on the corpn. under Ord. 9, r. 8.— 
HaGcGiIn v. Comprorrn D’EscOMPTE DE PARIS, 
Mason & Barry v. SAME (1889), 23 Q. B. D. 519; 


68 L. J. B. 508; 61 L. T. 748; 87 W. R. 
703; 5 T. L R. 606, Cc. A. 
Annctanons :—Consd. Badcock v. Cumberland Gap P. 
a (1895) 1 Ch. 362. Refd. Huasell< v. Cambefort (esoh 
3 Q. ee Boers Palmer v. Cale. . (1892), 66 I. T. 
771; Bourgogne, [1899] P. i ofan v. Bank of 
ghitiand (1904) 2 K. B. 495. Mentd. St. Gobain, Chauny 
& Ctrey ‘Co. v. Hoyermann’s ency, [1893] 2 Q. B. OG : 


Pearks 


Gunston & Tee v. Richar 
616 ; 
T. L. 


on (1901), 85 I. 
De , Geers Consolidated Mines 


.. Howe (1905), 1 


1528, Corporation not carrying on principal or 
material part of business—Though majority of 
shareholders in England—& agent & office within 
jurisdiction.]-—(1) A foreign corpn., though having 
the majority of its shareholders in England, & 
having a London agent with a London office, but 
carrying on no principal or material part of its 
business in this country, is not liable to be sued 
in an English ct. 

(2) Service of a writ of summons on the agent 
in London will be set aside on the ground of want 
of jurisdiction. BaAapDcocK v. CUMBERLAND GAP 
PARK Co., [1893] 1 Ch. 362; 62 L. J. Ch. 247; 


68 L. T. 155; 41 W. R. 204; 9 T. L. R. 1138; 
37 Sol. Jo. ae 3 R. 188. 
Annotation :— Aa d. Act. ater Hercules v. 


to (1) Ref 
Grand Trunk Pacific Ry., {1912} 1 K. B. 222. 


SusB-sect. 4.—SERVICE OF PROCESS. 
A. Whether carrying on Business within 
Jurisdiction. 

1529. General rule.]—The test of residence is 
not where a foreign co: a e is registered, but where 
it really keeps house & does its real business. The 

business is carried on where the central 
management & control actually abides. 

Whether any particular case falls within that 
rule is a pure question of fact, to be determined 
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head office through whom it may be of process then such corpn. can be 
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Co. v. IMPERIAL MARINE & T. 
INSURANCE CO. (1902), 28. RN. 8. 3. Ww. MPTE 


CoRAR COPPER MINING Co. 
Esco: De PaRs as8D), 


rooee.-PARKER ©, ‘OpErre 1894), 
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not according to the construction of this or that 
regulation or bye-law, but upon a scrutiny of the 
course of business & trading.—DE BrEns COoN- 
SOLIDATED Minis, Lrp. v. Howr, [1906] A. O. 
455; 75 L. J. K. B. 858; 95 L. T. 221; 22 
T. L. R. 756; 50 Sol. Jo. 666; 13 Mans. 394; 

Tax Cas. 198, H. L. 
Annotations :—Consd. New Zealand Shipping Co. ». Stephens 
1906), 96 L. T. 50 ° erican Thread . 
Consd. Smith v. Incorpo vad 


oyce 1918), 108 L. T, 353. rai 
of Law Re land & Wales, [19 


Coun rting for E 
The Polzeath (1916), apo J.P. 


3 K, B. 674. 

241. COonsd. Hood v. Magee (1918), 7 . 327, 
New Zealand Shi . vw. Stephens ota 

24 T. L. R. 1915 () 


172; 
59 Sol. Jo. 649; Daimler Co. v. Continental Tyre 


Rubber Co. (Great Britain), [1916] 2 A. C. 307; Re 
Hilckes, Hz we: Muhesa Rubber Plantations, [1917] 1 
K. B. 48. entd. Usher’s Wiltshire Brewery v. Bruce, 
{1915] A. C. 433. 

1580. Business carried on by agent.|— 
In order that a foreign corpn. may be liable to be 
sued in this country by reason of the fact that it 
has a business residence here it is necessary that 
the business carried on by its agents within the 
jurisdiction should be the business of the corpn. 
t is not sufficient that the corpn.’s agents are 
merely doing work ancillary to the business of 
the corpn.—ALLISON v. INDEPENDENT PRESS 
JABLE ASSOCN. OF AUSTRALASIA, Lap. (1911), 
28 T. L. R. 128, C. A. 

1581. —— .|—A foreign corpn. may be 
served within the jurisdiction if it is carrying on 
business in this country. It does so if contracts 
have been habitually made for a reasonably 
substantial pened of time at a fixed place of 
business within the jurisdiction by a firm or a 

erson there, without referring each time to the 
oreign corpn. for instructions, & with the result 
that the foreign corpn. has become bound to 
another party. The test in each case is to ascer- 
tain whether the agent, in carrying on the foreign 
corpn.’s business, makes a contract for the foreign 
corpn., or, in carrying on the agent’s own business, 
sells a contract with the foreign corpn. In the 
former case the pea ae corpn. is, & in the latter 
it is not, carrying on business at the agent’s place. 

If a firm are carrying on the foreign corpn.’s 
business in this country they are the proper 
persons to be served, & service upon one member 
of the firm is service upon the firm, for each 
member is agent for every other. In such a case 
there is no question of ‘‘ head officer,” as referred 
to in rule 8 of Ord. 9, as distinguished from 
subordinate officer. The foreign corpn. is served 
by service on the firm or some member of the 
firm.—THAMES & MERSEY MARINE INSURANCE 
Co. v. SOCIETA DI NAVIGAZIONE A VAPORE DEL 
Lioyp AvusTRiIAco (1914), 111 L. T. 97; 30 
T. L. R. 475; 12 Asp. M. L. C. 491, C. A. 

1582. Stand at exhibition within jurisdiction.]— 
A foreign corpn., manufacturers abroad of motor 
cars, hired a stand at the Orystal Palace to exhibit 
their goods at a cycle show for a period of nine 
days. They had the exclusive use of the stand, 
which was in charge of a person whom they had 
sent from abroad for the purpose, whose duty it 
was to explain the working of the articles exhibited, 
to press their sales, & to obtain orders. A motor 
car exhibited at the stand was fitted with tyres 


1580 i. ——— Business carried on by 
aoent a writ of summons may be 
served in O. upon a foreign corpn. in 
@ case where the ocorpn. are carrying 
on business in O. by an agent of the 
corpn., who transacts or carries on 








they were 
495.—OAN. 


in O., or controls or manages for them 
in O., some part of the business which 
the oorpn. profess to do & for which 


rpora 
Puanrx Bripas Oo. (1889), 18 P. R. CAN, 


CORPORATIONS. 


which pltfs. alleged to be an infringement of 

their patent. The writ in an action for the 

aleged infringement was served upon the servant 
f the foreign corpn. at the stand at the tal 

Palace :—Held: defts. were c ing on b ess 

& were resident within the jurisdiction, & the 

writ was properly served under Ord. IX., r. 8.- 

DUNLOP UMATIC TYRE Co. v. ACT. FUR MOTOR 

UND MOTORFAHRZEUGBAU VORM. CUDELL & Co., 

{1902} 1 K. B. 842; 71 L. J. K. B. 284; 861. T. 

472; 50 W. R. 226, C. A. 

Annotations :—Consd. Saccharin Core: v. Chemische 
Fabrik von Heyden Akt., [1911] 2 K. B. 516. ° 
Okura v. Forsbacka Jernverks Akt., [1914] 1 K. B. 715. 
ae ae Beers Consolidated Mines v. Howe, (1905) 2 
1538. London office with samples—Office station- 

ery stamped with address.|—-Although an Ameri- 

can co. has a real domicil in New York it does not 
follow that they have not: a good domicil here for 
purposes of business & service. They had an 
office in London, where all the paper & envelopes 
were stamped ‘“ Gould’s Manufacturing Co.” as 
residing & carrying on business there, where 
samples could be inspected & machines supplied 
when ordered :—Held: this was a cerry ing on of 

business by defts. in this country.—PALMER v. 

GOULD’s MANUFACTURING Co., [1884] W. N. 63; 

Bitt. Rep. in Ch. 194. 

1534. Agent with authority to contract on sole 
responsibility—Paid by commission.] — Defts., a 
foreign corpn., carrying on business in Germany, 
employed a sole agent for England, who rented 
an office in London, & was paid by commission 
on orders obtained by him. The agent had 
authority to enter into contracts for the sale of 
defts.’ goods without submitting the orders to 
defts. for approval, & deliveries in respect of these 
orders were made in some cases out of goods of 
defts. at wharves in London & also out of a stock 
of defts.’ goods kept by the agent at his office. 
Payments for goods were made to the agent at 
his office, & receipts, & invoices were sent by him 
from there. The agent also acted as agent for 
another foreign firm :—Held: the defts. were 
carrying on business at the office of their agent, 
& so were resident within the jurisdiction, & the 
agent could be served there with a writ as their 
‘* head officer ’’ within Ord. 1X., r. 8.—SACCHARIN 
Corpn., Lrp. v. CHEMISCHE FABRIK VON HEYDEN 
AKT., [1911] 2 K. B. 616; 80 L. J. K. B. 1117; 
104 L. T. 886, C. A. 


Annotation :—Consd.’ Okura v. Forsbacka Jernverks Akt., 


[1914] 1 K. B. 715. 

1585. }—THaMES & MERSEY MARINE IN- 
SURANCE Co. v. SocrETA DI NAVIGAZIONE A 
VAPORE DEL LLOYD AUSTRIACO, No. 158], ante. 

1586. No authority to contract on sole responsi- 
bility.|—Resps., a foreign corpn. incorporated 
under Swedish law, had a firm with an office in 
London who acted as their agents for the purpose 
of transmitting orders to the resps., but were 
without any general authority to enter into 
contracts without referring to the _ resps. :— 
Held: resps. were not carrying on business here 
so as to make a service on a member of their 
agent’s firm at the firm’s London office of the 
writ of summons in an action brought against 
resps. a valid service under Order IX., r. 8.— 
Oxura & Oo., Lrp. v. FORSBACKA JERNVERKS 
AKET., [1914] 1 K. B. 715; 88 L. J. K. B. 561; 


f. Where head office of 








not within jurtadiction—R. S. 18177, 
c. 47, 8. 62.}-—Re Guy v. GRAND 
ted.—MURPHY 0. Ry. Co. (1884), 10 P, R. 872.— 
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110 L. T. 464; 80 T. L. R. 242; 58 Sol. Jo. 282, | at a principal office of the deft. within s. 135 of 


C. A. 

notation :—Retfd. Marine I . %. 
“Boo. - "Nawignclone ey obre aol Lievd ‘Austriaco (1914), 

jl @ e e 

See, also, ADMIRALTY, Vol. I., p. 172, Nos. 836, 
837. 


B. Sufficiency of Service. 

(a) Where Business carried on within Jurisdiction. 

1537. On branch office within jurisdiction— 
Notice admitted at head office out of jurisdiction.|— 
Service of a notice of motion at the office in 
London is, for the purposes of a corpn., a good 
serviée, where it is admitted that at. the head 
office in Scotland the corpn. had notice.—Mac- 
LAREN v. STAINTON (1852), 16,Beav. 279; 22 
L. J. Ch. 274; 20 L. T. O. S. 150; 1 W. R. 70; 
51] BE. R. 786; on appeal, sub nom. CARRON IRON 
Co. v. MACLAREN (1855), 5 H. L. Cas. 416, H. L. 


Annotations :— istd. Nutter v. Messageries Mari- 


Expld. & D 
times de France (1885), 54 L. J. Q. B. 527. Consd. Haggin 
v. Comptoir 


D’EKscompte de Paris, Mason & Barry. v. 
Comptoir D’EHscompte de Paris (1889), 23 Q. B. D. 519; 


La Bourgogne, [1899] P. 1; De Beers Consolidated Mines 


v. Howe, [1905] 2 K. B. 613. Expld. & A 
Corpn. v. 


‘ pprvd. Saccharin 
Chemische Fabrik von Hayate Akt., (1911) 
2 K. B. 516. Consd. Okura v. Forsbacka Jernverks Akt., 
{1914] 1 K. B. 715. Refd. Newby v. Colt’s Patent Fire- 
arms Co. (1872), L. R. 7 Q. B. 293; E ». Orr Ewing 
(1885),10 App. Cas. 460,n. Mentd. Pennell v. Roy (1853), 
92 L. J. Ch. 409; Walker v. Brooks (1856), 4 W. R. 347; 
Ve wv. Loyd (1859), 1 De G. F. & J. 193; 

v. Lloy (1862), 2 John. & H. 718; Re Boyne, Crofton v. 
Crofton (1880), 15 Ch. D. 591; McHenry v. Lewis (1882), 
22 Ch. D. 397; Hyman v. Helm (1883), 24 Ch. D. 531; 
Pena Copper Mines v. Rio Tinto Co. (1911), 105 L. T. 846. 


1538. Head branch office.]——A co. having 
its registered office in Scotland, but also carrying 
on its business within the jurisdiction of the 
High Ct., & having branches in England with a 
head branch office for England in London, cannot 
be served with a writ of summons within the 
jurisdiction.—WATKINS v. ScoTrisH IMPERIAJ, 
NSURANCE Oo. (1889), 23 Q. B. D. 285; 58 
L. J. Q. B. 495; 60 L. T. 689; 87 W. R. 670; 
5 T. L. R. 611, D. C. 


Annotations :—Refd. Palmer v. Cale. Ky. (1892), 66 L. 1T. 
771; Logan v. Bank of Scotland, [1904] 2 K. B. 495. 


15389. Office of district traffic superintendent.] 
—Defts., a ry. co. incorporated by Act of Parlia- 
ment, had the principal part of their line in 
Scotland, & the office from which the whole was 
controlled & managed was at Glasgow. A small 
portion of the line was in England, & at Carlisle 
defts. had goods & locomotive depots, joint use 
of the passenger station, & an office for their 
district traffic superintendent. Defts.’ special 
Act incorporated generally Companies Clauses 
Consolidation (Scotland) Act, 1845 (c. 17), & also 
incorporated Companies Clauses Consolidation 
Act, 1845 (c. 16), so far as might be necessary for 
carrying into effect the object & purposes of the Act 
in relation to the 1 ara of the ry. & works in Eng- 
land. Pitf. sued defts. for false imprisonment 
& breach of contract, & served the writ by leaving 
it at the office of the district traffic superintendent 
at Carlisle. On an appln. to set aside the writ 
& service of the writ :—Held: the writ & service 
must be set aside, since (1) defts. were prima 
facie a Scottish co., & the incorporation of the 
English Act for a limited purpose, & the fact 
that a part of the line was in England, did not 
make them an English co.; (2) defts.’ principal 
office was that at which the control & manage- 
ment of the undertaking was carried on, & the 
service at Carlisle was consequently not service 
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diction.}—MERCHANTS INSURANOE Co. 
v. SCHOFIRLD 1893), 32 N. B. R. 333.— 


Companies Olauses Consolidation Act, 1845 (c. 16) ; 

(8) the application of Ord. 9, r. 8, was excluded by 

the incorporation in defts.’ special Act of the 

statutory provisions relating to service of process 
contained in Companies Clauses Consolidation 

(Scotland) Act, 1845 (c. 17).—PasaLMER v. CALE- 

DONIAN Ry. Co., [1892] 1 Q. B. 828; 61 L. J. Q. B. 

562; 66 L. T. 771; 40 W. R. 562; 8 T. L. R. 

602; 36 Sol. Jo. 425, C. A. 

Annotations :—As to (1) Refd. Logan v. Bank of Scotland 
(1904), 20 T. L. R. 640; The Polzeath, [1916] P. 117. 
As to (2) Consd. The Polzeath, [1916] P. 241. 

1540. On head office of English branch.) —A 
foreign corpn. which does business in England in 
such a way as to be resident here may be sued here, 
& the writ may be served on its officer here.— 
COMPAGNIE GENERALE TRANS-ATLANTIQUE v. LAW 
(THomaAS) & Co., LA BourGcoane, [1899] A. C. 
431; 68 L. J. P. 104; 80 L. T. 845; 157. L. R. 
424; 8 Asp. M. L. C. 550, H. L. 

Annotations :—Consd. Dunlop Pneumatic Tyre Co. v. Act. 
fir Motor und Motorfahrzeugbau vorm. Cudell, [(1902] 
1 K. B. 342. Expld. Logan v. Bank of Scotland, [1904] 
2K. B. 496; Okura v. Forsbacka Jernverks Akt. (1914), 
1 K. B. 715. e 

Howe, [1905] 2 K. B. 612. 


Refd. De Beers Consolidated Mines v. 

1541. .J}—NEWBY v. VON OPPEN & COLT’S 
PATENT FIREARMS MANUFACTURING Co., No. 1526, 
ante. 

1542. pag hes HaGGin v. Comprom D’Es- 
COMPTE DE PaRIS, MASON & BARRY v. SAME, 
No. 1527, ante. 

154 Booking clerk at railway station.|— 
Defts. were a Scottish corpn. with running powers 
over an English railway to C., & their only officer 
in England was a booking clerk at a station at C., 
whose sole duty was to issue tickets to travellers. 
The station at C. was wholly under the control 
of the English co., but defts. had use of it at a 
rental payable to that co. Defts.’ head office was 
in Scotland :—Held: the booking clerk was not a 
head officer or clerk of defts., who could be 

roperly served with a writ issued against defts.— 

ACKERETH v. GLAscow & SouTH WESTERN Ry. 
Oo. (1873), L. IR. 8 Exch. 149; 28 L. T. 167; 
21 W. R. 339. 

Annotations :—Distd. Haggin v. Comptoir D’Kscompte de 

Paris, Mason & Barry v. Comptoir D’Escompte de Paris 
(880), 23 Q. B. D. 519. Refd. Golding v. Order of Sainte 

nion des Sacrés Casurs (1892), 8 T. L. R. 567 ; Saocharin 
ee he v. Chemische Fabrik von Heyden Akt., horny 
2K. B. 516. ct. fir 


: Mentd. Armstrong v. Elbinger A 
Fabrication von Kisenbahn Matcriel (1874), 25 W. BR. 94. 


1544. Manager of London agency of banking 
corporation.|—Where a banking corpn., with 
head office & directorate abroad established an 
agency office in London, & carried on business 
there :—Held: the service of a writ in an action 
against the corpn., the cause of which action 
arose out of the jurisdiction, could properly be 
effected upon the manager of the London agency. 
—LHONEUX, Limon & Co. v. HONG Kona & 
SHANGHAI BANKING CORPN. (1886), 33 Ch. D. 446 ; 
sub nom. De LHONEUX, Limon (A.) & Co. v. 
Hone Kona & SHANGHAI BANKING CORPN., 55 











tons :—Distd. Wood v. Andersto 


des Sacrées Cours 

Bourgogne (1898), 79 L. T. 310. Refd. H 
ay eeoripte de Paris, Mason & B. v. 

e Paris (1889), 23 Q. B. D. 519; atkins v. 
Inace. (1889), 5 T. L. R. 511; Come 
e Générale Trans-Atlantique v. Law, La Bourgogne, 
ft 99} A. C. 431. 
1545. Mother superior of convent.|/— 


Action brought by pltf., who had been a nun 





h. No service on agent.)—- ALMON 
& MACKINTOSH v. CoLE HARBOR LAND 
Co. (1880), 1 R. & a. 396.—-CAN. 


* 
- 
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Sect. 12.—Foreign corporations: Sub-sect. 4, B. (a) 
"Os gub-sects. 6 & 6.] ; 


in the deft. Order of La Sainte Union des Sacrées 
Coeurs, to recover @ sum of money that had been 

aid out of her income during the years she was 
in the order. Plitf. was admitted a member of 
the order in England, & her income was always 
paid to the order in Kngland. The writ was 
taken out & served upon the Mother Superior at 
the convent in England; she had no authority 
or duty in connection with the management or 
government of the deft. order. The head house 
of the association being in France, the affairs were 
managed there by the Mother-General & a council, 
residing in France. 

Ord. 9, r. 8, says that ‘‘in the absence of any 
statutory provision regulating service of process, 
every writ of summons issued against a corpn. 
aggregate may be served on the mayor, or other 
head officer, or on the town clerk, treasurer, or 
secretary of such corpn.” :—Held: the Mother 
Superior of the convent in England was not a 
person within the meaning of Ord. 9, r. 8, & service 
upon her was bad.—GoLDING v. SAINTE UNION 
DES SackEEs Ca@urs (ORDER OF) (1892), 67 
L. T. 605; 9T.L. R.1; 4 R. 98, C. A. 

1546. Secretary.|—Defts. were a co. in- 
corporated by a stat. of the Dominion of Canada 
for the purpose of constructing & working a 
railway in that country; their office was in 
Montreal. Four of the directors, resident in this 
country, formed the London committee, which, 
under powers conferred by the co.’s bye-laws, 
dealt with the issue of loan capital to be used for 
the construction of the railway. The whole of 
the loan capital, amounting to many millions, 
was raised by the London committee & remitted 
by them to Canada. The London committee, 
which had a secretary & staff, met at an office in 
the city of London, for which they paid no rent; 
the minute-books, ledgers, pass-books, etc. of 
the committee were kept at that office. The 
money raised by the committee was paid into an 
account at a London bank, out of which account 
remittances were made to Canada. No business 
of the co., other than the financial business of 
raising the loan capital, was transacted by the 
London committee. A writ in an action of 
demurrage having been issued by pltfs. against 
defts. :—Held: defts. were carrying on their 
business at the office used by the London committee 
so as to be resident at a place within the juris- 
diction, & the secretary could, therefore, be 
propery served there with the writ.—ActT. 

AMPSKIB HERCULES v. GRAND TRUNK PACIFIC 
Ry. Co., [1912] 1 K. B. 222; 105 L. T. 695; 28 
T. L. R. 28; 56 Sol. Jo. 513 sub nom. AKT. 
DAMPSEKIB HERCULES v. GRAND TRUNK PACIFICO 
Ry., 81 L. J. K. B. 189, C. A. 

Annotation :—Consd. Okura v. Forsbacka Jernverks Akt., 

(1914) 1 K. B. 715. 

1547. Firm acting as agent—Service on one 
member.]|—-THAMES & MrrsEY MARINE INSUR- 
ANCE Co. v. SOCIETA DI NAVIGAZIONE A VAPORE 
DEL Lioyp AustTRIAco, No. 1581, ante. 

1548. Corporation carrying on business by 
licence.|—Pitfs. were English solrs. & defts. were 
bankers in Berlin. Pitfs. had an account with 
the Berlin office of defts., who had also a branch 
in London. On Aug. 1, 1914, pltfs. had a credit 
balance. On Aug. 4 war broke out between 
England & Germany. On Aug. 10 a licence under 
the Aliens Restriction Act, 1914 (c. 12), was 





CoRPORATIONS. 


issued to the branch to carry on business. On 
Aug. 27 pltfs. issued a writ for the amount of the 
balance & it was served on the branch, & an 
appearance was entered by defts.:—Held: the 
service was good, & as it was therefore no answer 
to the claim to say that it could not be discharged 
by the branch, pltfs. were entitled to judgment, & 
as Courts (Emergency Powers) Act, 1914, c. 78, 
did not apply in the case of alien enemies it was 
not necessary to ask for leave to issue execution.— 
LEADER, PLUNKET, & LEADER v. DIRECTION DER 
Disconro-GESELLSCHAFT (1914), 31 T. L. R. 83; 
59 Sol. Jo. 1473; subsequent proceedings, [1915] 


3 K. B. 164, C. A. 
Annis Ment. Clare v. Dresdner Bank, [1915] 2 


(b) Where Business not carried on within 
Jurisdiction. 

1549. Service on secretary—Temporarily within 
jurisdiction.|—By 8 & 9 Vict. c. clxii. in- 
corporating the Caledonian Ry. Co., six miles of 
which are in England & the rest in Scotland, the 
Companies Clauses Consolidation Act, 1845 (c. 16), 
is incorporated with the co.’s Act, so far as is 
necessary for carrying into effect the English 
portion of the line. The principal office of the co. 
was in Scotland, & they had no office out of 
Scotland, except a station at Carlisle, used only 
for receiving passengers & goods. Pltf. having 
a claim in debt against the co., in respect of their 
amalgamation with another Scottish Ry. :—Held: 
service of the writ of summons on the secretary 
of the co. while attending a meeting in London 
was good service.—WILSON v. CALEDONIAN Ry. 
Co. (1850), 5 Exch. 822; 1L. M. & P. 731; 8 
Ry. & Can. Cas. V72 3 20 L. J. Ex. 6 3 16 L. T. O. S. 
215; 15 Jur. 17; 155 KE. R. 860. 

Annotations :—-Refd. Palmer v. Cale. Ry., [189211 Q. B. 607. 
Mentd. Kilkenny & G. S. & W. Ry. v. Feilden (1851), 
20 L. J. Ex, 14; Naef v. Mutter (1862), 12 C. B. N.S. 816. 
1550. Service on director—Temporarily within 

jurisdiction.|—Service of a writ of summons in an 

action against an Irish joint stock co. having no 
office or place of business in England cannot be 
made on one of the directors while in England.— 

TOWNE v. LONDON & Limerick S. S. Co. (1859), 

6C.B. N.S. 780; 28L J.C. P. 217; 32 L. T. 0.8. 

277; 5 Jur.N.S. 846; 7W. R. 189; 141 H.R. 204, 

Annotation -—Refd. Watkins v. Scottish Imperial Insce. 
(1889), 5 T. L. R. 511. 

1551. Service on agent.]— Deft. co., having head 
offices in France, had agents & correspondents, 
among other places, in London. Service of a 
writ of summons on an agent in London was set 
aside on the ground that it was not service on the 
‘head officer, clerk, treasurer, or secretary of 
such corpn.”’ within R.S.C., Ord. 9, r. 8 .—NUTTER 
(WALTER) & Co. v. MESSAGERIES MARITIMES DE 
FRANCE (1885), 564 L. J. Q. B. 527; 1 T. L. R. 644. 


Annotations :—Distd. Haggin v. Comptoir D’Escompte de 
Paris, Mason & Barry v. Comptoir D’Escompte de Paris 
(A889), 23 Q. B._D. 519. Expld. La Bourgogne (1898), 
Bo es Matar OME L car MS 435 oe iding rs 

oc. es ux 9 a ° e e > ° 
Sea of Sainte Union des Sacrés Coeurs (1892), 8 T. L. R. 


1552. Jj—Bapcock v. CUMBERLAND GAP 
ParRK Co., No. 1628, ante. 

1553. Special provision in contract.)}—A con- 
tract for delivery & acceptance of certain quantities 
of copper between a co. whose registered office 
was in the United Kingdom, & a co. incorporated 
under decrees & articles of assocn. acco: to 
the law of Franco, with their principal office in 
Paris & having no place of business in the United 
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k. Service on officers—Not sufficient to serve 


9, & 19.}~-HUDSON Bay Oo, v. PuasLey (1888), 


agent-—O. 8. ¢. 4 
7 N B.R. ib.—-CAN. 
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Kingdom, contained a clause that it should be 
construed according to English law, & that a 
firm of metal brokers in London should be agents 
for the French co., on whom any writ or other 
legal process arising out of the contract might be 
served. Subsequently the French co. was declared 
to be in judicial liquidation under the direction 
& supervision of the Tribunal of Commerce of the 
Seine :—Held: service of a writ in an action by 
the English co. upon a member of the firm named 
in the contract was a good service, although not 
a service within the rules of the Supreme Ct.— 
THARSIS SULPHUR & COPPER Co., Lrp. v. SocisTh 
DES M&TAUX eee 58 L. J. Q. B. 436; 60 L. T. 
924; 38 W. R. 78; 51. L. R. 618, D. G. 

Annotations :—Ex Id. British Wagon Co. v. Gray 

Q. B. 35. Id. & Appry Montgomery, 

Lickonthial, [1898] 1 Q. B. 4 

1554. Service out of jurisdiction—Service of 
notice of writ—By are ae may he given 
under It. S. C., Ord. , to issue a writ of 
summons against a mie corpn., but service of 
notice of the writ only, & not of the writ itself, 
can be allowed under R.-S. C., Ord. 11, r. 1.— 
WESTMAN v. AKT. EKMANS sahara SNICKARE- 
FABRIK (1876), 1 Ex. D. 237; 45 L. J. Q. B. 827; 
40 J. P. 712; 24 W. R. 405; 2 Char. Pr. Cas. 217. 
Annotations : —F olid. Re How ard, Padley v. Camphausen 

en ny Ch. ne ee Expld. Sedgwick v. Yedras Mining 

5. —— Application of R. S. C., Ord. 11, r. 1.] 
—(1) RK. 8. C., Ord. 11, r. 1, which provides for 
service of a writ of summons out of the jurisdiction, 
applies to actions against a foreign corpn. resident 
out of the jurisdiction. 

(2) When in such an action pltf. has issued the 
writ & served notice thereof by leave of the ct. 
or a judge he need not obtain any further leave 
to proceed & sign judgment for default of appear- 
ance under R. S. C., Ord. ve —Scotr v. Roya 
vee CANDLE Go. (1876), 1 Q. B. D. 404; 45 

. Q. B. 586; 34 L. T. 683; 24 W. R. 668 ; 


2 ‘Chan Pr. Cas. i79. 
mrad i, venerally, Mentd. Bacon v. Turner (1876), 3 


Writ in personam.] — See ADMIRALTY, 
Vol. I., p. 172, No. 835. 


C. Other Cases. 

1556. Whether Common Law Procedure Act, 
1852 (c. 76), » applicable.|—Sects. 16-19 of the above 
Act do nut apply to the case of a foreign corpn. 
resident abroad.—INGATE v. LLOYD AUSTRIACO 
(1858), 4 C. B. N. S. 704; 27 L. J. OC. P. 823; 
31 L. T. O. S. 236; 4 Jur. N. 8’ 8753 6 W. R. 
yea 140 EK. R. 1269. 


Annotations He Newby t. Colt’s Patent nrenms Co. 
(1872), L. R. 7 Q. B. 293; Armstrong v. Die Elbinger 
ean oo Pepneedon wou Kisenbahn Materiel (1874), 


[1896] 
ones v. 





Westm v. Akt. Kkmans Mekaniska 
Snickarefubril, (876), 1 1 Ex. D. 237; Scott v. Royal Wax 
Candle Co. eres ee ld. on Distd. Haggin 
v. Com eRereote ahi Ba ary 1 


Comptoir D’Escompte de Paris sho), 33 “Q. a. 
Refd. Royal Mail os Packet Co. Braham Uist? ), 
2 App. Cas, 381 olding vO Order of. Sainte Union des 

Sacrés Cceurs (i8d2)"8 567. 

1557. ‘* Statutory provisions regulating service 
of process ’’—Citation (Amendment) Scotland Act, 
1882 (c. 77)—Confined to Scottish process.|—-Ord. 9, 
r. 8, prevides for the service of writs of summons 


l. Service out of jurisdiction — 
rand oF notice of it. }+—CROTTY v. 
TRANSCONTINENTAL Ry. Co. 
Gauge 3 Man. L. R. 182.—CAN. 
m. ——— At head one 2 corpora- 
tion. }—~Youna v. DOMIN e toneinen: 
TION Co. (1900), 19 P. oe 139. —CAN. 
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diction not available in execution— 
answer motion for 
security. }-—-WELSBACH INCANDESCENT 
Gas LIGnT Co. v. Str. LeaueR (1895), 
ae P. R. 382. oe 


Whether assets to 
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‘in the absence of any ery 
provisions pegutaling service of process.’ 

writ of summons in an action against the Bank of 
Scotland, upon a cause of action which apparently 
arose in ‘Scotland, was served upon the manager 
of a branch of deft. bank at the office of that 
branch in London in accordance with Ord. 9, r. 8. 
Deft. bank was constituted under stats. which 
contained no provision for the service of process 
upon the bank. The above Act: relates exclusively 
to process issued from cts. in Scotland, & contains 
no provision applicable to the service of process 
issuing from an English ct. :—Held: the service 
effected upon deft. bank was valid under Ord. 9, 
r. 8.—LOGAN v. BANK OF SCOTLAND, [1904] 2 
K. B. 495; 73 L. J. K. B. 704; 91 L. T. 252; 63 
W. R. 39; 20 T. L. R. 640; 48 Sol. Jo. 603, C. A. 


SuB-sEctT. 5.—SECURITY FOR COSTS. 


1558. Company with office in jurisdiction— 
Majority of shareholders resident in jurisdiction. |— 
An Irish railway co. carrying on business at 
Westminster was compelled to give security for 
costs, though it had personal property in England, 
& most of its shareholders resided there. 

This co., being an Irish corpn., we must consider 
it on the same footing as an individual resident in 
Ircland. In order to prevent the operation of 
the general rule it is not enough to show that, 
at the time of the application, pltf. has personal 
property in this country sufficient to satisfy the 
costs, because such property is of a fluctuating 
nature, & might not be available when judgment 
was obtained. The only exceptions to the rule 
are where one of several pltfs. resides in this 
country, or where there is real estate here. We 
must treat this co. as an Irish individual, & the 
fact of some of the shareholders being resident 
here is no sufficient reason to take the case out of 
the general rule (PARK, B.).— KILKENNY & GREAT 
SOUTHERN & WESTERN Ry. Co. v. FEILDEN (1851), 
6 Exch. 81; 2L. M. & P. 1243; 6 Ry. & Can. Oas. 
785; 20 L. J. Ex. 141; 16 L. T. O. S. 418; 15 
Jur. 191; 155 BK. R. 462. 

Annotations :—Distd. Cesena Sulphur Co. v. Nichoron: 


Calcutta Jute Mills Co. v. Nicholson (1876), 1 Ex. D 
Refd. Swinbourne v. Carter (1853), 23 L. J. Q. B. 16. 


See, now, Judgments Extension Act, 1858 (c. 54). 

1559. On application for discovery.]—That the 
party secking discovery is a foreigner & has, 
therefore, already given security for costs, is no 
ground for dispensing with the required deposit. 

In the case of a very poor man who had a bond 
fide claim for a large amount I might possibly 
dispense with this requirement. But the party 
secking discovery in this case is a foreign corpn. 
(FIELD, J.). oe eae DU PACIFIQUE v. GUANO 
Co., [1883] W. N. 166; Bitt. Rep. in Ch. 81. 

See, now, R. S. C., Ord. 81, r. 26. 


Sus-sEcT. 6.—JUDGMENT. 

1560. Judgment by default—After leave to serve 
out of jurisdiction—No further leave necessary to 
sign a ace v. RovaL WAx CANDLE 
Co.. No. 1555, ante 
jurisdiction—& no ate 

operty within par idiction. Foe ORTH 


MBA 1AN COLONIZATION SOCIETY »%, 
ARCHER (1843), 1 L. T. O. S. 264.—IR, 
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Part XVI—Dissolution. 


Suct. 1.—BY SURRENDER OF CHARTER OR 
PROPERTY 


1561. Whether corporation dissolved by—Sur- 
render of possessions y dean & chapter—Without 
consent of bishop.|—A dean & chapter may sur- 
render to the King without the consent of the 
bishop & the corpn. will be dissolved thereby.— 
DUBLIN (ARCHBP.) v. BRUERTON (1569), 3 Dyer, 
282 b; 73 E. R. 633. 

1562. -]|—NoRWICH’s (DEAN & CHAPTER) 
sary No. 81, ante. 

~—— Surrender of charter—New charter 
granted] 0) If the charter of a corpn. is sur- 
rendered & a new charter granted the old corpn. 
is dissolved & lands which were given to it by 
rivate persons revert to the estates of the conor, 

(2) If the mayor or other members of a corpn. 
without the consent of the major part of the body 
corporate occasion the surrender of the charter 
any particular person damnified by such surrender 
rage recover his damages from those who occasioned 


ae 





(3) If corporators object to a p ee to grant 
@® new charter alleged to be in ment of 
these rights they may enter caveais with the Lord 
Chancellor or the A.-G.—R. v. SACHEVERELL (1864), 
10 State Tr. 30. 


Annotation :-—Gencrally, Mentd. Cope v. Barber (1872), 20 
W. R. 885. 


1564. ———_ ——— Terms effecting dissolution.|— 
R. v. GREY (1725), 8 Mod. Rep. 358; 88 E. R. 256. 

1565. Surrender against consent ‘of members— 
Whether restrained by ¢ourt.;—Warp v. SOcIETY 
oF ATTORNIES, No. 185, ante. 

. Recovery of damages.]—See No. 1563, 
ante. 

Creation of corporations by charter, see Part II., 
Sect. 3, sub-sect. 3, ante. 

New "charters, see Part II., Sect. 5, ante. 


Srct. 2.—BY ALIENATION OF PROPERTY. 

1566. Alienation of all lands & possessions— 
Corporation not extinguished.|—If the abbot & 
convent give all their lands & possessions to 
another in fee, yet the corpn. remains.—ANON. 
(1528), Bro. N. ©. 82; 73 HK. R. 883. 

1567. —— JA corpn. in general can 
exist without lands or possessions annexed to it, 
for this reason, although it grants away its pos- 
sessions still the corpn. continues.—HAYWARD v. 
ator (1628), W. Jo. 166; Palm. 491; 82 


E. R. 8 
Angottion :—Refd. R. v. London Corpn. (1690), 12 Mod. 
pp. 
Surrender of possessions, sec Sect. 1, ante. 





Sxor. 3.—BY FORFEITURE. 


1568. How forfeiture occasioned—Breach of 
trust—Rule applicable to Corporation of London.)— 
A corpn. aggregate may be forfeited by a breach 
of the trust upon which it was granted, & the 
Corpn. of London is in this respect like every other 
corpu., & therefore if the mayor & common council 
extort, under pretence of a bye-law, money from 
all the King’s pk Nag who shall resort to the cit 
markets, or & publish a scandalous 
libellous petition,” it is a forfeiture of their 
franchises, for the acts of the mayor & council 
are the acts of the corpn. for which an information 
in the nature of a warranto may be maintained, 
& on judgment for the King the Penchies may be 
seized into er ’3 hands.—R. v. LONDON 
Corpn. (1682), 2 Show. 263 ; ae State Tr. 1039; 
E. B. & E. 122, n. ; plage perl 


Annotations -—Retd. R. Starkey sear 7 Ad. & El. 95; 
Newcastle v. Worksop U. C., [1802] 2 Ch. 145 


1569. Maiadministration,] —K. v. 
Lonpon City, No. 5, ante. 

1570. —— nner corpn. may be dissolved 
for it is created upon a trust & if that be aa 
it is forfeited (per CuR.).—SMITH’s CASE (1691), 4 











Mod. Rep. 52; 87 BE. R. 258; sub nom. R. v. 
LONDON CORPN., 12 Mod. Rep. "17; Holt, K. B. 
168; 1 Show. 274. 
An -—Refd. R. = Grosvenor hia), 7 Mod. 
198; Colchester Co Seaber 3 Burr 1806, 
R. v. Amery (1788), term Rep. AYe lohester Corpn. 
v. Brooke (1845), 7 Q. B 
1571. eat ARCHIPELAGO Co. 





v. R., No. 1578, post. 

1572. ——— Breach of conditions of incorporation 
—Injunction to restrain proposed breach.}|—REnN- 
DALL v. CRYSTAL PALACE Oo., No. 940, ante. 

73. —— —— ——.]—JENKIN v. 
oes Socrety oF GREAT BRiTain, No. 944, 
ante. 

1574. Rights arising on forfelture—Seizure of 
franchises of corporation.|—R. v. LONDON CORPN., 
No. 1568, ante. 

1575. ——- ———. Without eer a corporation. 

1576. —The King may, at his dis- 
cretion, seize the franchise of a eal guilty of an 
offence See ie to a forfeiture v. PONSONBY 
pais 1 Ves. 1; 1 Keny. 1; gat 245; 80 E.R. 201. 


Annotations : —Refd. Lynn Regis London Oorpn 
(701), 4 Term Rep. 130 Bey. WEitweil (1792), 6 Term 








Srcr. 4.—BY REVOCATION. 
1577. Right of Crown— General rule.|—R. v. 
CAMBRIDGE aire rece: No. 42, ante. 
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Te ier ee fet?) 12 BE. L. ne "909; 
16D. L 3.—CAN. 
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AT CANADA (1 (1867), 4 TE. R. 162.— 
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not o compete ee works port two 
ac m the date of incorporation 
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v— further e was 
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Comr. of Public Works :—Held: ee 
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Co. v. PICKEREL RIVER IMPROVEMENT 
Co. Cisbaye 29 8. C. R. 211.—OAN. 


a —— —— _ Information by 
[gehen be General. Patt ter pee SaLvach 
@ Co. v. A.-G. OF CANADA 

eee 21 21 8. oo R. "1a CAN. 
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1577 i. _— FAB Sigel 8 ah 
~—-Where the has ted. 
corpn. by charter it cannot alter or 
recall the charter except in 


o r) , OF a subsequent 
eharter made valid by acce 
expressly ed power to alter the 
oharter; (2) where the corpn. is 
wholly or moribund; (3) 
where the corpn. consents to the altera- 
ee & CATHOART v 


Part XVI.—DIssoLurTIon. 


1578. —— Breach of condition subsequent— 
Express provision for revocation under Great Seal.] 
ci. fa. to re a charter incorporating a 
trading co. The charter directed amongst other 
things, that the co. should not begin business 
until it had been certified to the President of the 
Board of Trade by at least three of the directors 
that at least one-half of the capital had been sub- 
scribed for, & at least £50,000 paid up. The 
charter contained a proviso, that in case the corpn. 
should not comply with any of the directions & 
conditions in the letters patent contained, it 
should be lawful for the Queen, by any writing, 
under the Great Seal or under the sign manual, to 
revoke the charter either absolutely or under such 
terms & conditions as she should think fit. The 
declaration in sci. fa. which was at the relation 
of a private prosecutor, contained, amongst other 
things, a suggestion that before the co. began 
business a certificate was given by the directors 
that £50,000 had been paid up, which was false, 
in fact, to their knowledge; & this suggestion 
being traversed, the verdict was found for the 
Crown. On a rule to arrest the judgment on the 
ground that the declaration did not show that the 
Queen had by writing under the Great Seal or sign 
manual revoked the charter, the Ct. of Q. B. was 
equally divided in opinion :—Held: the express 
power reserved by the charter to revoke it wholly, 
or in part, was in addition to, & consistent with, 
the implied right of the Crown to revoke. it by 
sci. fa. on breach of a condition subsequent ; there 
was no distinction in this respect between a sci. fa. 
by a private Pasar ahi in the name of the Crown, 
& under the fiat of the A.-G., & one at the instance 
of the Crown; & the declaration in sci. fa. was 
sufficient. 

A corpn. may be dissolved for either misuser or 
abuse, there is a tacit or implied condition 
annexed to all such grants as the present that they 
shall not be misused or abused, & that if they are 
the charter or franchise is forfeited (MARTIN, B.).— 
HASTERN ARCHIPELAGO Co. v. R. (1853), 2 E. & B. 
856; 23 L. J. Q. B. 82; 22 L. T. O. S. 198; 18 
Jur. 481; 2W. R. 77; 2C.L. BR. 145; 118 H.R. 
988, Ex. Ch.; subsequent proceedings, sub nom. 
R. v. HASTERN ARCHIPELAGO Co. (1854), 4 De 
G. M. & a. 199, L. O. 


Annotations .—Consd. British South Africa Co. v. De Beers 
Consolidated Mines, [1910] 1 Ch. 354. Refd. Rendall v. 
stal Palace Oo. (1858), 22 J. P. 321; It. v. Hughes 
g 66), L. R. 1 P. O. 81; Riche v. Ashbury Ry. 

Iron Oo. (1874), L. R. 9 Exch. 224; A.-G. of Duchy of 
ciehg ey (HOOK) Ae. 176.” Monts Vackaon © oauont 
(i865), 19g. P5382. 
Effect of new charter.|—See Part II., Sect. 5, 

sub-sect. 5, ante. 


Sect. 6.—INCAPACITY BY ABSENCE OF 
INTEGRAL PART. 


1579. General rule.]~-When an integral part 
of a corpn. is gone, & the corpn. has no power of 
peclacliag 7 it, or of doing y corporate act, the 
corpn. is so far dissolved that the Crown may 
grant a new charter. 

Then has this new charter been accepted or not ? 
The majority of the grantees are stated to have 
accepted it, & the re by a few of the body 
was certainly not sufficient to repel the acceptance 
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of the rest (LORD KENYON, O.J.).—R. v. PASMORE 
Ganeoons Raa Bellinger (i762) 4° Tor, Re 
nn — 5 wv. r , erm ° 

810 ; Colchester Corpn. v. Brooke (1 , . B. ;: 

Higginson & Dean, is p. A.-G., isosT TO. 2 dis 

1580. Head of corporation not chosen within 
time prescribed—-No provision for continuing in 
Office till new officer chosen.|—Previous to 11 
Geo. 1, c. 4, the election of a mayor must have 
been on the charter day. 

If a mayor be not chosen by the time prescribed 
by the charter, & there be no provision in the 
charter for the old mayor’s continuing on until 
@® new mayor is chosen in, the corpn. is dissolved 
& consequently cannot proceed to a new election 
(PARKER, C.J.).—BANBURY CORPN. CASE (1716), 
10 Mod. Rep. 346; 88 E. R. 758. 

Mayor of municipal corporation.] — See 
LocaL GOVERNMENT. 

1581. Corporators of one class—Dead.] —- The 
corpn. of S. was founded by the name of the 
Co-brethren & Sisters. All the sisters were dead, & 
the co-brethren made a lease :—Held: thelease was 
void, for then there was no corpn.—LOVELACE v. 
MANWoOopD (1594), 2 D’Anvers Abr. 217, pl. 13; 3 
Dyer, 282 b, pl. 27; 73 E. R. 634. 

1582. Reduced below proper number.]— 
The number of capital burgesses required by a 
charter had not been elected by filling up vacancies 
on death. 

I do not think the corpn. were dissolved, but I 
doubt whether they could act (POWELL, J.).— 
R. v. BEWDLEY Corpn. (1712), 1 P. Wms. 207; 


24 E. R. 357. 

Annotations :—Refd. R. v. Hare & Mann (1719), 1 Stra. 146; 
Hoareye v. Nevinson (1724), 1 Stra. 584; R. v. Pritchar 
fae » 7 Mod. Rep. 232; Merrick v. Osselstone Hundred 

1737), Andr, 115 ; Smith d. Dormer v. Parkhurst (1738), 
Andr. 315; . © Harman (1740), 7 Mod. Rep. 402; 

A.-G. v. Allgood (1743), Park. 1; Burford Corpn. v. 

Lenthall (1743), 2 Atk. 551; ie v. Leach (1765), 1 

Wm. Bl. 555; ilkes v. R. (1768), Wilm. 322; Notting- 

ham Town Case (1866), 15 L. T. 57. Mentd. Daniel v. 

Parkhurst (1733), 2 Barn. K. B. 214; Richards v. Sims 

veer 9 Mod. Rep. 328; Bright v. Eynon (1757), 2 Keny. 


1583. -]—The election of mayor was 
to be made by the majority of an assembly com- 
posed, of several integral definite parts of a corpn. 
& other burgesses & inhabitants for the time 
being :—Held: one of such definite integral parts, 
bei reduced below a majority of its proper 
number, could no longer be represented in the 
corporate assembly, & the whole corpn. was 
thereby dissolved, being no longer capable of 
continuing itself.—R. v. Morris (1803), 4 Hast, 


17; 102 HK. R. 736. 

Annotations :—Refd. R. v. Bower (1823), 1 B. & C. 492; R. 
wv. Slythe (1827), 6 B. & C. 240. 
1584, —.|—R. Vv. WHITE, No. 1405, 


ante. 

1585. Judgment of ouster against members— 
Corporation becoming incapable of continuing— 
Revival by new charter.}—A corpn. being dis- 
abled to act & therefore accepting a new charter 
is not dissolved but dormant, & after such accept- 
ance is the same corpn. as before, & may sue on a 
bond given to the original corpn. 

The fact has oe ar & may often happen, 
that by judgment of ouster against persons illegall 
elected, no regular election can again be had, 
the corpn. is commonly said to be thereby dis- 
solved. But till this case it was never doubted 
but that by a new charter it was revived, unless 
where there is a change in the name or constitution, 
& even there, it has been determined to be atill 

















DrstRIcT HOSPITAL (1912), 8 Tas. L. R. 
90.—AUS. ‘ 


FR? 
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Sect. 5.—Incapacity by absence 
Sects. 6, 7 & 8. art XVII. 


the same (LORD MANSFIELD, C.J.).—COLCHESTER 

CoRPN. v. SEABER (1766), 1 Wm. Bl. 591; 38 

Burr. 1866; 96 BE. R. 340. 

Annotations :—Consd. R. v. Pasmore (1789), 38 Term Rep. 
199. Refd. Colchester Corpn. v. Brooke (1845), 7 Q. B. 
839; Re Higginson & Dean, Hz p. A.-G., (1899) 1 Q. B. 326. 

1586. —— -]—COLCHESTER CORPN. 

v. BROOKF, No. 315, ante. 

Effect of acceptance of new charter.]— See 

Part II., Sect. 5, sub-sect. 5, ante. 

See, also, CHARITIES, Vol. VIII., p. 378, No. 1821. 


- integral part. 








Sect. 6.—_FAILURE OF OBJECTS. 


1587. General rule.|—If a corpn. were made to 
@ particular purpose, & they divest themselves of 
all right so that they cannot answer the end of 
their institution, it 1s thereby dissolved (HoLut, 
C.J.).—R. v. LONDON CorRpNn. (1691), as reported in 
12 Mod. Rep.17; Holt, K. B. 168; 1 Show. 274; &8 
E.R. 1135; sub nom. Smith’s Case, 4 Mod. Rep. 52. 
Annotations :—Refd. I. v. Grosvenor (1734), 7 Mod. Rep. 198 ; 

Colchester Corpn. v. Seaber (1766), 3 Burr. 1866; R. v. 


Amery (1788), 2 Term Rep. 515; Colchester Corpn. v. 
Brooke (1845), 7 Q. B. 339. 


1588. Grant of land by Crown rendering rent— 
Release of rent.|—Semble: a grant by the Crown 
of land to the good men of I., rendering a rent, 
creates a corpn. to this intent alone; & if the 
Crown release the rent, the corpn. is ipso facto dis- 
solved.— ANON. (1554), Dyer, 100a; 73 E. R. 219. 
Annotations :-—Refd. Canterbury’s Case (1596), 2 Co. Rep. 

46a; R. v. Mashiter (1837), 6 L. J. K. B. 121; Lockwood 

. Q. Rivers». Adama, Same v. Isaacs, 

Same ». Ferrett (1878). 48 L. J. Q. B. 47. Mentd. Sutton’s 
Hospital Case (1612), 10 Co. Rep. 1 a. 


Srct. 7.—BY LEGAL PROCEEDINGS. 


As to Quo Warranto & Scire Facias, generally, 
see CROWN PRACTICE. 

As to winding up building societies, sce Vol. VII., 
p. 502 et seq. 

As to winding up companies, sce COMPANIES. 

1589. General rule.]—Then it was argued that 
admitting the old corpn. to be in a state to be 
dissolved, that would not be effected without a 
sci. fa. to repeal the former grant, or a judgment 
on a quo warranio. But I think those modes are 
only necessary to be pursued in the following 
cases. <A sci. fa. is proper where there is a legal 
existing body, capable of acting, but who have 
been guilty of an abuse of the power entrusted to 
them ; for as a delinquency is imputed to them, 
they ought not to be condemned unheard; but 
that does not apply to the case of a non-existing 
body. <A quo warranto is necessary where there 
is a body corporate de facto, who take upon them- 
selves to act as a body corporate, but from some 
defect in their constitution they cannot legally 
exercise the powers they affect to use. But where 
there is no corporate body in existence in law or in 
fact, it would be an absurdity to proceed by either 
of those modes, neither would it be of any use. 
For if the fact be that a corpn. is so reduced that 
it cannot act as a body corporate it is fit the 
Crown should interpose; if it be not, then an 
new charter granted upon that idea would be void, 


PART XVI. SECT. 7. P. C.—CAN. 


ce. Scire facias— Right to proceed PART XVI. SECT. 8. 
Where charter obtained by fraud or 1599 i. On lands of 
m Total annulment of hether lands revert to 
-}+-BanquE D’H LAGA 4. 
Morray (1890), 15 App. Cas. 414, 


_ corr. constituted under C. 8. 
c. 68, & 29 Vict. c. 21, purchased lands, 
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as the Crown would be deceived in its grant 
(AsHURST, J.).—R. v. PASMORE (1789), 3 Term 
Rep. 199; 100 E. R. 531. 
Annotations :—Refd. Colchester Corpn. v. Brooke (1845), 7 
Q. B. 339. Mentd. R. v. Bellringer (1792), 4 Term Re 
810; Re Higginson & Dean, Ez p. A.-G., [1899] 1 Q. | 


1590. Whether by quo warranto.]—An usage in 
contradiction to a charter is void. Upon a judg- 
ment in a quo warranto information, the corpn. 
itself cannot be dissolved, but only the particular 
franchises abused are seizable by the Crown.— 
R. v. GROSVENOR (1734), Ridg. femp. H. 41; 
Kel. W. 280 ; 7 Mod. Rep. 198; 27 HE. R. 751. 

1591. ——— Against member of corporation.]— 
R. v. WHITE, No. 1405, ante. 

1592. ——— .]|—R. v. Parry, No. 1409, ante. 

1593. ——- ——..|—-R. v. JonEs, No. 1408, ante. 

1594. Scire facilas—Right to proceed by—Proviso 
for revocation in charter—Fiat of Attorney- 
General.|—ASTERN ARCHIPELAGO Co. v. R., No. 
1578, ante. 

1595. Winding up inapplicable—Franchise held 
in trust for members.j—He FREE FISHERMEN OF 
FAVERSHAM (CO. OR FRATERNITY OF), No. 281, ante. 

See, also, No. 944, ante. 





Sect. 8.—EFFECT OF DISSOLUTION. 

1596. On rights & liabilities of individual mem- 
bers—Bond sealed in name of corporation & signed 
by principal members—Members not chargeable on 
dissolution.]|—An obligation was scaled in the name 
of a corpn. & with their seal & two of the principal 
members of the corpn. added their name to the 
obligation as was usual in that corpn. The corpn. 
was dissolved :—feld: the two were not charge- 
able on the obligation——EpMUNDS v. BRowN & 
TILLARD (1668), 1 Lev. 237; 83 E. R. 385. 
Annotation :—Mentd. Merchants of Staple of England 

Corpn. v. Bank of England (1887), 21 Q. B. D, 160. 

1597. Right to payment postponed to 
creditors—Money paid to members treated as assets 
for payment of non-members.]|—Creditors of a 
corpn. who are not members are entitled to have 
their debts paid in poy. to debts of members, & 
moneys paid to such members are still assets of the 
corpn. for payment of non-members’ debts.— 
NAYLOR v. BROWN (1673), Cas. temp. Finch 83 ; 
23 E.R. 44. 

1598. ——- Right to account & distribution of 
property—Jurisdiction of courts of equity to grant 
relief.|—Cts. of eq. have an original jurisdiction 
to grant relief at the suit of members of a corpn. 
which is extinct, or whose powers have expired, 
against the managers or directors of the corpn., on 
@ bill praying for an account & for distribution of 
the property of the corpn.— CRAMER v. Birp (1868), 
L. R. 6 Eq. 148; 37 L. J. Ch. 835; 18 L. T. 315; 
16 W. R. 781. 

1599. On lands of corporation—Whether lands 
revert to original donor.|—Where land is sold or 
granted to a corpn. & its successors, & then the 
corpn. is dissolved, the land will not escheat to 
the grantor.—SOUTHWELL v. WADE (15965), 1 





Roll. Abr. 816. 

Annotation :—Mentd. Thomason v. Mackworth (1666), 
O. Bridg. 502. 
1600. -}—If a man give lands to the 











dean & canons, & their successors, & they are 


&, without having disposed thereof, 
allowed the period named for the con- 
tinuance of the corpn. to expire :-— 
corporation— Held: the lands reverted to grantors.— 
-] LINDSAY PETROLEUM Oo. ¥. PaRDEE 
(1875), 22 Gr. 18.—OAN. 


Part XVII.—Livery Companies, TRADE GUILDS, ETC. 


dissolved ; or to any other corpns. :—Held: the 
donor should have back the lands again, for the 
same was & condition in law annexed to the gift ; 
& in such case no writ of escheat lay, yet the land 
was in him in the nature of an escheat.—WINSOR 
(DEAN & CANONS) & WEBB’S CASE (1613), Godb. 
211; 78 H. R. 128. 

Annotation :—Mentd. Page v. Wilson (1821), 2 Jac. & W. 613, 


1601. |—R. v. SACHEVERELL, No. 


1563, ante. 

1602. |—A.-G. v. GOWER (LORD) 
(1740), 9 Mod. Rep. 224; 88 BH. R. 412; sub nom. 
A.-G. v. GORE (LORD), Barn. Ch. 145, L. C 


Annotations :—Mentd. A.-G. v. Magwood (1811), 18 Ves. 
315; A.-G. v Wilson (1812), 18 Ves. 518. 




















1608. -| — Re Woxtnc URBAN 
CoUNCcIY, (BASINGSTOKE CANAL) AcT, 1911, No. 
935, ante. 


1604. Lease to corporation — Determined — 
Lessor’s reversion accelerated.}] — A lease to a 
corpn. for a term of years determines if the corpn. 
is dissolved without having assigned the lease, 
On dissolution of the corpn. the lease does not 
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in the Crown as bona vacantia, but the rever- 
sion is accelerated & the land reverts to the lessor. 
Therefore, where a lease was made to a limited 
co. & payment of the rent during the term was 
guaranteed by sureties. on dissolution of the co. 
under Companies Act, 1862 (c. 89), ss. 142, 143 :— 
Held: the lease, not having been assigned, had 
determined & with it the liability of the sureties.— 
HASTINGS CORPN. v. LETTON, [1908] 1 K. B. 878 ; 
17L. J. K. B. 149; 97 L. T. 582; 23 T. L. R. 
456; 15 Mans. 58, D. C. 


Annotation -—Refd. Re Woking U. C. (Bas toke Canal 
Act, 1911, [1914] 1 Ch. 300. ( a ) 


Distribution of assets of building societies.|— 
Sce BUILDING SOCIETIES, Vol. VII., p. 613. 
Personality held by trustee in bankruptcy.|— 
See BANKRUPTCY, Vol. IV., p. 340, No. 3200. 
Right of Crown to property of corporation as bona 
vacantia in bankruptcy proceedings.|—-See BANK- 
rvuptcy & INSOLVENCY, Vol. IV., p. 340, No. 8200. 
See, generally, DESCENT & DISTRIBUTION. 
Testing authority of officer to act by quo warranto 
—Not granted after dissolution.|— See No. 440, ante. 


Part XVII—Livery Companies, Trade Guilds, etc. 


As to regulations & bye-laws of Livery Com- 
panies, Trade Guilds, etc., see Part V1., Sect. 3, 
sub-sect. 3, D., ante. 

1605. Nature of—Distinguished from corpora- 
tions.|—-A corpn. may make a fraternity, & also 
bye-laws to bind strangers for public convenience. 

A corpn. is properly an investing of the people 
of the place with the local govt. thereof, & there- 
fore their law shall bind strangers ; but a fraternity 
is some people of a place united together, in respect 
of a mystery & business, into a co., & their laws & 
ordinances cannot: bind strangers, for they have 
not a local power or govt. (per CuR.).—CUDDON v. 
Eastwick (1704), 1 Salk. 192; 6 Mod. Rep. 128; 
Holt, K. B. 433; 91 EB. R. 174. 

Annotations -—Dpbtd. R. ». Coopers’ Co., Newcastle-upon- 
Tyne (1798), 7 Term Rep. 543. In the case of Cuddon v. 
Eastwick in Salkeld it is said that a corporation may 
make a fraternity ; but no notice is taken of that point 
in the other reports of that case, & I cannot conceive that 
they have such a power: it can only be effected by the 
Legislature or by the Crown (LORD KXNYON, C.J.). 
Mentd. Fazakerloy v. Wiltshire (1721), 1 Stra. 462; 
Layburn v. Crisp (1838), 8 C. & TP. 397. 


1606. Livery companies of City of London.] 
—(1) By s. 19 of Revenue Act, 1869, a person who 
by right of office uses the arms of a corpn. or royal 
borough is exempt from taking out a licence for 
armorial bearings. Applts., who were an ancient 
guild of the city of London, used armorial bearings 
on their official notepaper without having a licence: 
—Held: the above sect. did not exempt applts. 
from the obligation to take out a licence. 

(2) The Worshipful Co. of Plumbers are a 
corpn. by virtue of a charter of James I. but are 
not a ea a enjoying the services of a mayor who 
is obliged to keep servants, carriages, or horses 
during his year of service.—WORSHIPFUL Co. OF 
PLUMBERS v. LONDON County OouNnciL (1913), 
108 L. T. 655; 77 J. P. 302; 29 T. L. R. 424; 
23 Cox, C. O. 355; sub nom. PLumpBErs’ Oo. v. 
LONDON Country Councin, 11 L. G. R. 480, D. ©. 

1607. Not charities.]|—Livery com- 
panies of the city of L. are not, unless there is 
something special in their charter, charities in any 
legal sense of the word. 


PART XVII. 
of — Distinguished from 
apable of rights as a 











ad. Nature 


bony: }-Gray v. ARBROATH GUILDRY ng to custom.}--Mo 
(1823), 2 Sh. (Ct. of Sess.) 122.—SCOT. 


©. Admission to gutldry — Accord- 


Where property was devised to trustees in fee 
simple, upon trust for & to be held by the Masters, 
Wardens, & Commonalty of the Butchers’ Co. of 
the city of I. ‘‘ for the general purposes of the 
said company,’’ & testator authorised the co. or 
the trustees ‘‘to make & formulate any scheme, 
rules, regulations, bye-laws, or trusts for the 
temporary or permanent administration of the 
charity hereby created,” & gave other directions 
applicable to a charitable bequest :—Held: the 
gift was not a charitable gift, & the co. was entitled, 
subject to obtaining the proper licence, to have the 
property conveyed for the general purposes of the 
company free from any charitable trust.—Re 
Merrcn’s WirL, BUTCHERS’ Co. v. RUTLAND, [1910] 
1 Ch. 4286; 70 L. J. Ch. 209. 

Nature & attributes of corporations generally, 
see Part I., anie. 

1608. Proof of existence-—-Company consisting of 
several trades—Entries of admission.]—-To prove 
existence of an aggregate corpn. consisting of 
different trades, entries of admission into the 
separate trades are evidence to be left to a jury.— 
CARPENTERS’, ETC., Co. v. Haywarp (1780), 
1 Doug. K. B. 374; 99 KE. R. 241. 

Annotations :—Mentd. Falmouth v. George (1828), 5 Bing 

286; Lancum »v. Lovell (1833), 9 Bing. 465. 

1609. Judicial notice of liverymen—& nature of 
their office.|—Upon a habeas corpus directed to the 
keeper of N. to bring up the body of C., it was 
returned, that in London there are cos., some free- 
men of which are liverymen, & that there is a ct. 
of aldermen, & that any one duly chosen, & not 
taking upon him the office of a liveryman, might 
by custom be committed by the ct. of aldermen 
to any officer of the city; & that C. being before 
the ct. of aldermen & refusing, the ct. had com- 
mitted him by warrant in writing to the keeper 
of N. until he should declare he would consent 
to take upon him the office of liveryman :—Held : 
the Ct. of K. B. takes notice of a liveryman, & the 
nature of his office, & he, who comes into & CO., 
agrees to incident charges & duties, & it was 
admitted, a corpn. might have a power to commit 


RRIg v. DUNFERM 
LINE GUILDRY (1866), 4 Macph. (Ct. o 
Bess.) 457; 38 Sc. Jur. 208.--SCOT. 
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by custom, though not by a charter or bye-law.— 

ING v. OLERK (1697), 1 Salk. 349; 91 EH. R. 805; 

sub nom. R. v. CLARK, Comb. 411; 12 Mod. Rep. 

nom. VINTNERS’ Co. v. 
- 156; sub nom. CLARK’S 

3; 5 Mod. Rep. 819; sub 

nom. CLERKE’s Cass, 3 Salk. 92. 

Annotations :—Retd. Viper v. Chappell (1845), 14 M. & W. 
624. Mentd. Watson's Case (1839), 9 Ad. & El. 731. 
1610. Certificate by recorder of London.|— 

PIPER v. CHAPPELL, No. 766, ante. 

1611. Jurisdiction of ihe BA bill in equity 
at the relation of freemen of the Weavers’ Co. 
against the governing body, complaining of abuses 
Py that body, was dismissed because as to part 
of the bill it was to subject defts. to prosecution 
at law & to a guo warranto & as to the other parts 
pltfs. had remedy by mandamus, information or 
otherwise; & to allow the bill would be to usurp 
too much on the K. B.—A.-G. v. REYNOLDS (1705), 
1 bee Cas. Abr. 131, pl. 10; 21 EB. R. 936. 

1612. As to corporate rights—Not ousted by 
clause in charter making corporation subject to 
court of city.|——-R. v. FisHer, No. 444, ante. 

1613. Right of company—To livery—Must be 
founded on charter or custom.]—(1) A power vested 
in the master, & wardens, of a co. by a bye-law, to 
elect such, & so many, freemen, as they shall see 
meet, to be of the livery, to levy a penalty for 
refusal, etc., is legal, & cannot be used oppressively : 
any undue exercise of it being properly to be sub- 
mitted on a plea of nil debet; & notice of a ct. 
is not requisite to a member of the co. 

(2) A co.’s right to have a livery must be founded 
on charter or custom, & cannot be presumed.— 
VINTNERS’ Co. v. PassEY (1757), 1 Keny. 500; 
1] Burr. 235; 96 E. R. 1070. 

Annotations :—As to (1) Refd. Feltmakers’ Co. v. Davis 
HE 1 Bos. & P. 98. 48 to (2) Refd. Piper v. Chappell 
1845), 14 M. & W. 624. 

1614. To have more than one corporate 
name—By prescription.|—-SHREWSBURY (WARDEN 
& COMBRETHREN OF THE CRAFTS OF MERCERS, 
a BUNMONGHEE & -GOLDSMITHS) v. Hart, No. 104, 
ante. 

1615. —-— To compel traders to become members 
-—-By custom.|—SHREWSBURY (WARDEN & Com- 
BRETHREN OF THE CRAFTS OF , IRON- 
MONGERS & GOLDSMITHS) v. Hart, No. 104, ante. 

1616. Licence for armorial bearings—Necessity 
for—Revenue Act, 1889, sect. 19.]—WoORSHIPFUL 
Co. OF PLUMBERS v. LONDON CouNTy COUNCIL, 
No. 1606, ante. 

1617. Powers of officers—To elect freemen, levy 
penalty, etc.—Must not be used oppressively.]— 
VINTNERS’ Co. v. PASSEY, No. 1618, ante. 

1618. Granted to master & four wardens— 
Not exercisable by master & one warden.|—The 
Crown by letters patent granted to the master & 
wardens of the corpn. of bakers, there being four 
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wardens, by themselves & their deputy or deputies, 
full power to overlook & correct the trade of 
baking :—Held: the master & one warden could 
not justify entering the house of a baker to over- 
look bread; for if they acted as principals, they 
did not amount to a majority of the persons to 
whom the power was given; & if they acted as 
deputies, it should have appeared that they were 
appointed by the majority.—Coox v. LOVELAND 
(1799), 2 Bos. & P. 31; 126 E. R. 11388. 

Annotation :-—Conad. Blacket v. Blizard (1829). 9 B. & O. 851. 

As to officers of corporations generally, see 
Part IV., ante. 

1619. Admission to company — Effect of — 
Liability to incidental charges & duties.]}—KING v. 
CLERK, No. 1609, ante. 

1620. Mandamus to admit—To avold 
penalty.|—R. v. LUDLAM (LONDON OHAMBERLAIN) 
(1725), 8 Mod. Rep. 267; 88 BH. R. 190; sub nom. 
WANNEL v. LONDON (CrTyY CHAMBERLAIN), 1 Stra. 


675; cited 1 Burr. 14. 
Annotations :-—Consd. Harrison v. Godman (1756), 1 Burr, 
ld. R. wv. Harrison (1762), 3 Burr 


12. Apprvd. & Apld. ° . 
1322. efd. Maxim Nordenfelt Guns & Ammunition Co. 
v. Nordenfelt, [1893] 1 Ch. 630. 

1621. Privileges of members—-Of Barbers’ Com~- 
pany—Not exempted from serving office of con- 
stable.|—A member of the Barbers’ Oo. in the City 
of London, is not exempted, from serving the 
office of constable.—R. v. CHAPPLE (1811), 8 
Camp. 91, N. P. 











1622. Exemption from jury service— 
Extent of.|—-The exemption from serving as jury- 
men, claimed by the members of the Barbers’ 


Co. under the charters of 1 Edw. 4 & 5 Car. 1, & 
18 Geo. 2, c. 15, does not extend to the Central 
Criminal Ct., but is confined to the local cts. of 
the city, viz., those holden before the mayor, the 
sheriffs, or the coroner.—Re WHITE (1841), Car. & 
M. 189, N. P 

As to members generally, see Part III., ante. 

1628. Action by livery company—Sufiiciency of 
—Declaration—Omission to state that company had 
livery—Or that defendant was a freeman.|—PIPpR 
v. CHAPPELL, No. 766, ante. 

Actions to recover penalty on breach of bye- 
laws, eee Part VI., Sect. 6, sub-sect. 2, O. (b). 

Legal proceedings by & against corporations 
generally, see Part XV., ante. 

1624. Order of court of company—Not judicial 
order removable by certiorari—Thames Watermen 
& Lightermen.|—A writ of certiorari will not be 
granted for the removal of an order of the ct. of 
the Co. of Thames Watermen & Lightermen grant- 
ing a licence to act as a waterman or lighterman, 
because the order is not a judicial order.—R. v. 
WATERMEN & LIGHTERMEN OF RIVER THAMES 
(CouRT oF Co. OF) (1897), 61 J. P. 388. 

Books of corporations, see Part VIII. 
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CORPOREAL HEREDITAMENT. 


See DESCENT AND DISTRIBUTION; REAL PROPERTY AND CHATTELS REAL. 


CORPSE. 


See BURIAL AND CREMATION ; CORONERS; CRIMINAL LAW AND PROCEDURE; EXECUTORS 
AND ADMINISTRATORS. 


CORRUPTION. 


See CRIMINAL LAW AND PROCEDURE. 


CORRUPT PRACTICES. 


See ELECTIONS. 


COSTS. 


See Country Courts; Courts; Pracrick AND ProcepurE; Soticitors, and TitTLEs passim. 


COST-BOOK MINE. 


See CompaNtEs ; Mines, MINERALS AND QUARRIES. 


CO-SURETIES. 


See GUARANTEE. 


COUNCILLORS. 


See Loos GOVERNMENT. 
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COUNSEL. 


See BARRISTERS. 


COUNTERCLAIM. 


See County Courts ; SET-OFF AND COUNTERCLAIM. 


COUNTERFEITING. 


See CRIMINAL LAW AND PROCEDURE. 


COUNTERPART. 


See DEEDS AND OTHER INSTRUMENTS ; LANDLORD AND TENANT. 


COUNTY BRIDGE. 


See Hianways, STREETS AND BripGEs; Locat GOvERNMENT. 


COUNTY COUNCIL. 


See LOcAL GOVERNMENT. 


COUNTY COURTS. 


PART I. COURTS, JUDGES AND OFFICERS GENERALLY . ‘ 3 : : 
Secr. 1. Courts . . - ; ; ; . - ; P é 
Srcr. 2. JUDGES . i P ¢ ‘ E ‘ . : ‘ 


SuB-sEcT. 1. heceintanace AND Ranoea F j : ; : ; 
SuB-SEcT. 2. DEPUTIES . ‘ if P é ;: ; P F 
SUB-SECT. 3. SALARIES AND Puwerne : . ! : : , , 


SrectT. 3. REGISTRARS . A : : ; : : ‘ 
SuB-sEcT. 1. DUTIES AND Bawnas : . . 7 . ‘ : : 
SuB-sEcT. 2. REMOVAL . é . ‘ ‘ . J é P * ‘> 


SuB-sEcT. 3. JOINT REGISTRARS AND uruunds 
Sect. 4. BAILirrs : : ‘ : . ; é . ‘ : ' 
Srot. 5. TREASURERS AND AGaoNS : ‘ ‘ 5 ; ; . ‘ : ; 


PART II. LIABILITY AND PROTECTION OF JUDGES AND OFFICERS OF COURT . 


Secr. 1. IN GENERAL . ; : ' ‘ we ‘ mA . : . 
Srecr. 2. Jupaes. See LisEL AND SuinpER; PuBLic AUTHORITIES AND PUBLIC Opnicene. 
Siect. 3. REGISTRARS . , i , , 

SuB-sEcr. 1. ACTING ON Vacate’ OF Gouws ‘ 


SUB-SECT. 2. OTHER CASES ‘ : ‘ : . * ‘ 
Srct. 4. BAtLirrs ‘ ; ‘ . : ‘ ‘ 
Suns-sect. 1. IN Guna: , ‘ : 3 i ‘ ‘ r ;: 
SUB-SECT. 2. ACTING ON waa: OF COURT . ‘ ‘ ‘ ; : ° 
SuB-skcT. 3. EXECUTION WITHIN ANOTHER JURISDICTION . { . 
SuB-sEcT. 4. Acts OF UNDER-BAILIFF : : ‘a 
Sus-srct. 56. NEGLECT TO LEVY EXECUTION 
SUB-sEcT. 6. REMEDY FOR ASSAULT F ‘ < 
Srct. 5. OFFICERS ACTING AS SOLICITORS oR AGENTS IN OWN ‘Count : ° 


Sect. 6. PROCEDURE IN RELATION TO ACTIONS AGAINST JUDGES AND OFFICERS OF Sacne 


PART III. JURISDICTION re ; . : ‘ ; ‘ ‘ : . é 
Srecr. 1. IN GENERAL . A é : » : P A ;: 
Sect. 2. As To LOCALITY P ‘ ‘ ‘ 
SuB-sEcT. 1. ORDINARY ‘nows ‘ : ; . j ; ; A 
A. Meaning of ‘‘ Dwell” . ‘ é ; ‘ . ; 
(2) Person having more than one Residence y : ‘“ ‘ ° 
(b) Other Cases . ‘ ‘ ‘ . ° ° ° 


B. Meaning of ‘‘ Carry on his Busses MO Se . F ‘ , 
(a) What Occupation constitutes ee on Business 


(b) Place of Business . . : ‘ . , ‘: : ; 
i. In General. : . ; ‘ : ; . 
ii. Business carried on personally . ‘ ‘ ; . ‘ ‘ : ‘ 

iii. Business not carried on personally . - . ‘ ‘ 


O. Dwelling and Place of Business of Company or Corporation ‘. ‘ Sa be 
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D. Meaning of “ District in which Cause of Action or Olaim aA or in haha arose ” 


(a) Contracts. P . 
i. In General F ‘ ' 
ii. Contracts by Letter . ; ‘ 
(b) Sale of Goods ' ‘ 
i. Place where Order given . ‘ ‘ i ‘ : 
ii. Place of Delivery . : . . . 
iii. Debt of several Items 
iv. Other Cases 
(c) Services rendered . ‘ : A : : : : 
(d) Negotiable Instruments . , , 
(e) Other Cases . ' ‘ ‘ 
E. Leave to commence 
Sun-secr. 2. ACTIONS FOR RECOVERY OF ‘Poscaasion 
Sup-SEcT. 3. EQUITABLE ACTIONS . : A : 
Sus-skcr. 4. ACTIONS AGAINST OFFICERS OF COURT . 
Sup-sEcT. 5. ACTIONS IN Crry oF LONDON COURT 
Sun-secr. 6. WINDING-UP OF COMPANIES . 
Sect. 38. As TO AMOUNT OF CLAIM OR VALUE OF SousEor Maren. 
Sun-skctT. 1. IN GENERAL ; 
SuB-sEcT. 2. BALANCE OF ACCOUNT 
A. After Payment on Account 
B. After Set-off ‘ 
SuB-secT. 3. DIVIDING CAUSE OF AenoN AND Aap OF EXonss . 
A. Dividing Cause of Action : ‘ ‘ : : é : : 
B. Abandonment of Excess ‘ ‘ : ‘ : ; . 
SUB-SECT. 4. PENALTIES : : ; . : ‘ é ' ° 
Sup-secr. 5. ACTIONS OF DETINUE . : : ‘ ‘ ; ; , 
SuB-8ECT. 6. PROCEEDINGS IN REPLEVIN . ; ; F 
SuB-SECT. 7. TITLE TO CORPOREAL OR INCORPOREAL Hikinorhanore IN QUESTION 
SUB-SECT. 8. ACTIONS AFFECTING LAND . ‘ : : ; : : 
Srcr. 4. ACTIONS AFFECTING LAND 
SuB-sEcT. 1. EJECTMENT 
SuB-SECT. 2. RECOVERY OF Possession 
A. On Expiry or Determination of Term 
B. For Non-payment of Rent 
SuB-sEcT. 3. TITLE IN QUESTION 
Srecr. 56. UNDER JUDICATURE AcTS 


Sup-secr. 1. IN GENERAL 

Sur-sEecr. 2. SPECIFIC PmsGniieen 
SuB-sEcr. 3. INJUNCTION 

SuB-sEcT. 4. COMMITTAT, 


Sun-secrT. 5. COUNTERCLAIMS . 
Sect. 6. IN Equrry ; 
Sun-sEctT. 1. EXTENT OF JURISDICTION . < ‘ , ; 
A. Administration Actions ; ; j ‘ 
B. Foreclosure, Redemption or Enforcing Charge « or Lien . ‘ ; 
C. Specific Performance and Cancellation . i ; F ; ; 


D. Legacies. : ° ° : . : é ; ; ‘ 
EK. Other Cases ‘ ; ‘ ‘ , 
Sus-sEctT. 2. TRANSFER OF EQUITABLE NoroNs ; ; A ;. 
Sect. 7. By ConsENT , . ‘ : ‘ ‘: ‘ ‘ ‘. , : 
Sor. 8. IN REPLEVIN . . . , : . “8 . . . 
Secr. 9. IN BANKRUPTCY ‘ ‘ ‘ , ‘ ; ‘ . 
Secr. 10. IN ApMIRALTY : . ‘ ‘ ‘ 


Srecr. 11. IN INTERPLEADER. See TAPE: 
Sect, 12, UNDER] Bits oy Excuaner Act, 1855 . , ‘ . : 
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Counry Courts. 
Sact. 13. Bxomprions TO JURISDICTION—OUSTER ... ‘ é , F P . 
SuB-sEcT. 1. TITLE TO CORPOREAL OR INCORPOREAL Picea IN QUESTION . 
A. In General . 


B. Extent of Exceptions 
(a) Corporeal Hereditamenta 
(b) Easements and Licenses 
(c) Limit of Value of eeeee -matter 
(ad) Other Cases . cs 
SuB-skoT. 2. ToLLs AND DUES 
Sus-sEect. 8. FRANCHISES ; 
Sus-secr. 4. ENFORCEMENT OF rian Gubne It UDGMENTS . 
Sus-sect. 5. PREVIOUS OR PENDING PROCEEDINGS IN OTHER Oourrs 
SuB-SEcT. 86. REMEDY PROVIDED 
A. By special Statute ; 
B. By Regulations or Rules 
C. By Agreement to refer . ; 
Srcr. 14. OBJECTION TO JURISDICTION . ; 


PART IV. REMITTED ACTIONS . ; . 


Secr. 1. WHO MAY REMIT 

Secr. 2. WHAT ACTIONS MAY BE REMITTED 
Sur-SEcT, 1. ACTIONS OF CONTRACT 

A. In General . 
B. Amount of Claim ’ 
(a) Olaim not exceeding Statutory Amount 
(b) Claim reduced below Statutory Amount . : 3 : ; ‘ 
(c) Claim for Unliquidated pail ‘ ; ‘ ‘ : . : ; 
SuB-sEcT. 2. ACTIONS OF TORT ; : 
A. In General . 
B. Amount of Claim 
C. Plaintiff without Visible Means of paying Costs 
Sus-sect. 3. COUNTERCLAIMS . : 
SusB-sectT. 4. ACTIONS FOR RECOVERY OF Dax 
SusB-sEcT. 5. EQUITABLE ACTIONS 
SuB-SHCT. 6. APPLICATIONS TO ATTACH Denrs ¢ OR LEVY EXECUTION / AGAINST MEmBrr 
OF FIRM ; ‘ 

Secr. 8. To wHAT OouRTS ACTIONS MAY BE REMITTED 

Secr. 4. Tan OrDER OF REMITTAL 
SuB-skor. 1. Form or : ‘ 

SuUB-SECT. 2. EFFECT OF . : : . 

Sect. 6. PROCEDURE AFTER REMITTAL F : ‘ ' ‘ ; : 
SuB-sSECT. 1. LODGING DOCUMENTS WITH Reser: ; é ; ‘ ; : 
SuB-sSECT. 2. PROCEEDINGS IN County CouRT 

A. Parties : r & 
B. Amendment 

C. Special Defences . 

D. Security for Costa 

EK. Stay of Proceedings 

F. Trial . ‘ 

Scr. 6. APPEALS AGAINST Beare 

Sect. 7. RE-TRANSFER AFTER REMITTAL 

Secr. 8. Oosts ; 

SUB-SECT. 1. JURISDICTION OF “Hien Court 
SuB-sgecT. 2. ACTIONS FOUNDED ON CONTRACT . 
A. In General . 
‘ B. Effect of J udgment under R. g. C., Ord. 14 
Suns-srecr. 8. ACTIONS FOUNDED ON ToRT 
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PART V. PROCEDURE . A ‘é ; 
Sect. 1. PARTIES . : ‘ ‘ . 
Sucr. 2. JOINDER AND SideiRaeON OF CAUSES OF Agnes 
Sect. 3. SUMMONS AND SERVICE . : ‘ 
SuB-sectT. 1. PLAINT AND SUMMONS ‘ 
SuB-SECT. 2. PARTICULARS ‘ . ‘ ‘; ‘ ‘ , ; 
SUB-SECT. 3. SHRVICE  . ‘ ‘ : : é 
A. In General . , . : ‘ - ‘ 2 
B. Out of England or » Wales ; : ‘ P ‘ ; 
C. Under Bills of Exchange Act, 1855. ‘ ‘ ; ‘ . 
Srct. 4. STAY AND TRANSFER OF ACTIONS AND OTIIER PROCEEDINGS ; ‘ 
SuB-sEcT. 1. STAY . ‘ ‘ : ‘ ‘ ‘ : . : % 
SuB-sEcT. 2. TRANSFER . : : . 
Sect. 5. DEFENCE AND COUNTERCLAIM . ‘ ‘ : ‘ . : ‘ 
SuB-sEecT. 1. NoTIcE OF DEFENCE . ; , : ¥ F : : 
A. Necessity for r ‘ ; . j ; ‘ ‘ ‘ ‘ 
(a) To Default Summons. é : ‘ ‘ ‘ ‘ ‘ 


(6) Of Set-Off and Counterclaim . 
(c) Of Statutes of Limitation ; 
(zd) Of Statutory Defences ‘ 
B. Sufficiency of : - ‘ ; ; ‘ ‘ ; A 
C. Withdrawal of . ‘ . : ‘ . 
SUB-SECT. 2. UNDER BILLS oF Hecukace Rowe 1855 
Sus-sEct. 3. Set-OrF AND COUNTERCLAIM ; 
Sect. 6. AMENDMENT . ‘ ; é ; ‘ ; ; 


Sect. 7. PAYMENT INTO AND OUT OF COURT . . . : 
SUB-SECT. 1. PAYMENT INTO COURT ‘ : j ‘ ‘ , ‘ 


SuB-SECT. 2. PAYMENT OUT OF COURT ‘ 
Sect. 8. DISCONTINUANCE, CONFESSION AND ADMISSIONS ‘ 
Secr. 9. OTuER INTERLOCUTORY PROCEEDINGS j ‘ : 
SUB-SECT. 1. INTERROGATORIES AND DISCOVERY OF Deccuas 
SuB-sECT. 2. INSPECTION OF PROPERTY . 
SuB-sEcT. 3. NOTICES TO ADMIT AND PRODUCE 


Sect, 10. JoRyY AND ASSESSORS . ‘ ‘. ‘ 
SuB-secr. 1. JuRyY. : ;: : = 
SUB-SECT. 2. ASSESSORS . F P ‘ 

Sect. 11. ARBITRATION . ‘ P . 

Suct. 12. ACTIONS IN FORMA PAUPERIS . : 

PART VI. TRIAL, JUDGMENT AND EXECUTION . 

Srct. 1. TRIAL : ‘ ‘ . 


SuB-sEcT. 1. PERSONS QUALIFIED TO 5 paca 
Sus-secT. 2. NON-APPEARANCE OF PARTIES : 2 ‘ 4 : 
SUB-SECT. 3. POWERS OF JUDGE AND REGISTRAR r ‘ ; : ‘ 


A. In General . . ‘ ‘ F P ; ‘ , . ‘ 
B. Amendment ‘ ‘ ‘ ‘ 
C. Adjournment . ‘ P 

SuB-sEcT. 4. WITNESSES . ; s 


SuB-sEecT. 5. PROCEEDINGS IN Gowan - : “ A 
Susp-szecr. 6. Duty oF JUDGE TO TAKE NOTE . : : 2 
Sect. 2. JUDGMENT 4 . 3 ‘ > ; 5 ‘ 


Sus-secr. 1. IN Ganiwns, ; é : i ‘ 
SUB-SECT. 2. FINALITY . ; - ; *. 


A. Whether Estoppel as is Facts . 
B. Whether Bar to Subsequent Action : 
C. Alteration of Judgment ° . ‘ ° 


County CourRTSs. 


38. UNDER BILLS oF EXcHANGE ACT, 1855 


SuB-sSECT. 
Sus-sEcT. 4. NONSUIT . ; . ‘ . F 
Sup-sect. 56. TIME FOR PAYMENT AND INSTALMENTS 
SuB-sEcT. 6. AGAINST EXECUTORS . - ‘ : 
SuB-sEOT. 7. REGISTRY OF JUDGMENTS . : ‘ 
SUB-SECT. 8. ENFORCEMENT . : é : ‘ 
Sect. 3. NeW TRIAL. ‘ ;: . : : . 
SUB-SECT. 1. JURISDICTION OF COUNTY COURT . ; 


A. Power to order New Trial . 


B. Procedure on Application for New Trial ; 


C. Grounds for ordering New Trial . 
SUB-SECT. 2. JURISDICTION OF HiGH COURT 
Sect. 4. EXECUTION é ; i : ‘ 


e 


SuUB-SEcT. 1. 


IN GENERAI f : 


SuUB-sEcT. 2. EXECUTION AND ERFECT OF NANT 
SusB-sEcT. 3. REMOVAL OF JUDGMENT INTO HiGH CouRT . 
SuB-skcT. 4. STAY OF : ‘ c . 
Susp-sEectT. 5. OuT OF JURISDICTION . : : é 
SUB-SECT. 6. APPOINTMENT OF RECEIVER ‘ : 
SuB-SECT. 7. AGAINST PARTNERSHIP . ‘ ‘ 
SuB-secT. 8. PRrioR CLAIMS FOR RENT AND TAXES . 
SuUB-SECT. 9. RECOVERY OF POSSESSION OF LAND 
SuB-sEcT. 10. RECOVERY OF SPECIFIC CHATTELS 
SuB-sEcT. 11. INTERPLEADER. See INTERPLEADER. 
Sect. 5. ATTACHMENT OF DEBTS . é ‘ ; F 
PART VII. COSTS . ‘ n : ‘ ‘ ‘ A 
Secr. 1. DISCRETION oF JUDGE . . ‘ , ‘ 
Sus-secr. 1. IN GENERAL ; : ‘ ‘ . 


SUB-SECT. 2. 
SUB-SECT. 3. 
SUB-SECT. 4. 
SuctT. 2. WHERE 
Srcr. 38. WHERE 
SUB-SECT. l. 
SUB-SECT. 2. 


TO DEPRIVE SUCCESSFUL PARTY OF Costs 
TO AWARD COosTS ON HIGHER SCALE . 
As TO PARTICULAR ITEMS . 

NO SOLICITOR EMPLOYED ‘ : 
SOLICITOR EMPLOYED . ; ‘ 

COsTs BETWEEN PARTY AND PARrry 
COSTS BETWEEN SOLICITOR AND CLIENT 


Sect. 4. ACTIONS WHICH COULD HAVE BEEN COMMENCED IN 


Sect. 5. REMITTED ACTIONS - 
Sect. 6. ACTIONS TRANSFERRED TO Hires CouURT 
Sect. 7. EQUITABLE ACTIONS AND INJUNCTIONS 
Sect. 8. INTERPLEADER. See INTERPLEADER. 
Sect. 9. AFTER PAYMENT INTO COURT 


Sect. 10. WHERE COUNTERCLAIM RAISED AND TRIED 


Sect. 11. THIRD PARTIES ‘ ; : 


Sect. 12. APPEALS ‘ ‘ ° : ‘ ‘ 

Srecr. 18. EXECUTION. ‘ , é ‘ ; " 

Sect. 14. CouUNSEL’s FEES AND ALLOWANCES OF WITNESSES 

Sect. 15. TAXATION AND REVIEW . : : ‘ : 
SuB-secT. 1. TAXATION... : ‘ . 
SuB-sEcT. 2. REVIEW OF TAXATION . 

SEectT. 16. Set-Orr or Costs. : ‘. : 

Srecr. 17. RECOVERY oF Costs A é ‘ : ‘ 


Sect. 18. SECURITY FOR Costs ‘ ‘ 


CouNTY 


CouRT 
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PART VIII. APPEALS 


Country Courts. 


e e e a ~ e e . 


Srcr. 1. WHEN APPEAL LIBS 3 é ° ° 
SuB-sEcT. 1. IN RESPECT OF WHAT PROCEEDINGS . 
A. Actions of Contract and Tort ra 


B. Actions of Ejectment and for Recovery of Possession 


O. Proceedings in which Injunction claimed. ° ‘ 
D. Proceedings in Replevin ‘ . 
K. Interpleader Proceedings. See INTHRPLHADER, 

F. Admiralty Causes : 

G. Proceedings under Workmen’s 8 Compensation Acts. "Bee MASTER AND SERVANT. 


H. Interlocutory Proceedings . ° 
(a) In General ‘ 
(6) Applications for Ne ew Trial ‘ 
I. Orders as to Costs é ‘é ‘ 


J. Other Proceedings 
SuR-sEcT. 2. ON QUESTIONS OF Law, eawere" OR Faor 


A. Questions of Law a ves . ‘ ‘ 
(a) In General . ‘ ; 
(b) Necessity for raising Point at Trial . : : 
(c) What Points may be considered on Appeal ‘: 
B. Questions of Equity . : ; . 
C. Questions of Fact Z : ‘. . 
D. Questions of mixed Law and Fact . ‘ ; 
SUB-SECT. 38. ALTERNATIVE REMEDY AVAILABLE ‘ ; 
SuB-sEcT. 4. OTHER OASES . . . ‘ ‘ 

Srct. 2. LEAVE TO APPEAL . ‘ ‘ : : - d 

Sect. 3. CONDITIONS PRECEDENT TO APPEAL . ‘ 

Secor. 4. To WHat CourRT APPEAL LIES ; ‘ z ; 
SuB-sEcT. 1. APPEALS FROM REGISTRAR . é ‘ 
SuB-sHcT. 2. APPEALS FROM JUDGH ‘ ; 
SuB-sEcT. 3. APPEALS FROM DIVISIONAL Courr 

Sect. 5. MoDE OF APPEAL . F : . . ; : 
SubB-sHcr. 1. IN GENERAL . é ‘ : ‘ ‘ 


SuB-sECT. 2. CONTENTS OF NOTICH OF APPHAL 
SuB-SKcT. 3. SERVICE OF NOTICE OF APPEAL . 


Sect. 6. Timm FOR APPEAL . ‘ 4 " ‘ : ; 
SUB-sEcT. 1. IN GENERAL ; ‘ ‘ ; ‘ Z 
SuB-skcT. 2. EXTENSION OF . ‘ ‘ . ‘ 

Sect. 7. APPEAL AS STAY OF PROCEEDINGS . : ‘ 

Sect. 8. SEcuRIry FoR Oosts * ‘ ¢ . ; i 

SrcT. 9. JUDGE’s NotTss é ‘ P ‘ 

SuB-sEcT. 1. IN GENERAL ‘: ‘ . ‘ 
SUB-SECT. 2. REQUEST TO TAKE NOTE OF QumsnioN: OF LAW 
SuB-SHCT. 3. AMENDMENT OF . ‘ ‘ ‘ : 
SuB-sHcT. 4. COPIES OF . ; ‘ ‘ . ‘ A 
Sup-snmcr. 5. SUFFICIENCY OF . ‘ P ‘ ‘ ‘ 


Sus-sEct. 6. Errecor oF NON-PRODUCTION OF , 


Srect. 10. PARTIES 


Sror. 11. HEARING OF APPEAL : ‘. é ‘ , ; 
SuB-sEcT. 1. IN GENERAL ° ° . ; é . 
SuB-sEcr. 2. PowmR oF OCouRT ' P * ‘ 

Sect. 12. JUDGMENT ON APPEAL . : ‘ ‘ ‘ 


Srcr, 18. Costs 


PART IX. CERTIORARI, PROHIBITION AND MANDAMUS 


Sror. 1. CERTIORARI 


SuB-sEcT. 1. WHEN AVAILABLE ‘ . . ; ; 
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SUB-SECT. 1. IN GENERAL P ‘ ‘ ° J . ; ‘ . 556 
SuB-sHor. 2. APPLICATION OF HiGH COURT PRAOTION ° ‘ ‘ 4 ¢ . 656 
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Admiralty Jurisdiction, See ADMIRALTY. 


Bailiffs . , - » SHERIFFS AND 
BAILIFFs ; EXECU- 
TION; PUBLIC 
AUTHORITIES AND 


PUBLIC OFFICERS. 
Companies , + 95 COMPANIES. 


Courts, generally . - », COURTS. 


County COURTS. 


See LANDLORD AND 
TENANT; REAL 
PROPERTY AND 
CHATTELS REAL. 

INTERPLEADER. 


Ejectment 


I nterpleader . . 99 
Mayor's Court, London 
(now called Mayor's 
and City of London 
Court) . ; . » MAYOoR’S COURT, 
LONDON, 
Practice and Procedure 
in High Court . . 5, PRACTICH AND PRO- 


CEDURE. 


Nore.—The Act now in force in England is County Courts Act, 1888 (c. 43), as 
amended by County Courts Acts, 1903 (c. 42) & 1919 (c. 73), herein referred to as 1888 Act, 
1903 Act & 1919 Act reapectively, & in considering the cases set out in this Title regard 


must be had to thewr date & the effect of 1888 Act. 


In this Title references to Orders & rules 


are lo the County Court Rules, unless otherwise indicated. 


Part 1—Courts, Judges and Officers Generally. 


Sect 1.—COURTS. 
1. Status—Of county courts—JInferior courts 
ef record.]|—LEVY v. MoYLANn, No. 1125, post. 
_—_—— |—A county ct. established 
under 1846 Act is not a ct. of record to which a 
writ of trial can be directed under Civil Procedure 
Act, 1883 (c. 42), 8s. 17.—-OWENS v. BREESE (1851), 
6 Exch. 916; 2 L. M. & P. 486; Cox. M. & H. 
500; 20 L. J. Ex. 359; 17 L. T. 0.8 285; 16 
J. P.19; 15 Jur. 582; 155 BE. R. 818, Ex. Ch. ; 
revag. S. C. sub nom. BREESE v. OWENS, 6 Exch. 
ioe -—Refd. Stewart v. Jones (1852), 22 L. J. Q. B. 1. 

3. Of Sheriffs’ Court in City of London.|— 
The Sheritfs’ Ct. in the city of London is not a 
county ct. within 1865 Act, s. 18.—HARPER v. 
PoLe (1867), L. R. 8 Eq. 752; 36 L. J. Ch. 375; 
16 L. T. 50; 81 J. P. 3283; 15 W. R. 502. 
Annotations -—Refd. Gardiner v. Cachar Co. (1867), 

L. J. Ch. 432 ; The Ganges (1880), 43 L. T. 12. 

4. Of City of London Court.|—-BLApDEs v. 
LAWRENCE, No. 369, post. 

Jurisdiction.|—Sce Part III., post. 

5. Expenses of — Liability of Treasury.|—A 
mandamus will not lie to the Lords Comrs. of the 
Treasury to compel them to pay a debt incurred by 
a county ct., even though Parliament has, upon an 
estimate made by the Comrs. of the Treasury, 
voted a sum for the salaries & expenses of the 
county cts. for the year. 

The expression in 1856 Act, s. 85, that these 
expenses are to be paid by the Comrs. of Her 
Majesty’s Treasury surely means that they are 
to be paid by them through the treasurers of the 
county cts. It cannot mean that the Lords of 
the Treasury are to account with every creditor of 
every county ct. (COCKBURN, C. J.).—Jte TREASURY 
Jlorps Comrs., Ha p. WALMSLEY (1861), 1 B. & 8. 
81; 121 E. R. 6443; sub nom. Ea p. WALMSLEY, 
4L. T. 242; 26 J. P. 22; 7 Jur. N. S. 1010; 
sub nom. Ex p. WARLMSBY, 9 W. R. 599. 

Liability of court buildings—To rates.]|—Scee 
Rates & RATING. 
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SECT. 2.—JUDGES, . 
SUB-SECT. 1.—APPOINTMENT AND REMOVAL. 


6. May be appointed to several districts.|— 
The Lord Chancellor by one appointment, under 


1846 Act, appointed the same person to be judge 
of the county ct. in several districts situate in the 
county of W.. & in several districts situate in the 
county of H.:—Held: the appointment was 
valid.— R. v. PARHAM (1849), 18 Q. B. 858; 18 
L. J. Q. B. 281; 13 L. T. O. S. 884; 13 J. P. 584; 
13 Jur. 981; 116 E. R. 1491. 

7. Removal for misconduct—Appeal to Lord 
Chancellor—No action taken by Lord Chancellor— 
Subsequent inquiry by court refused.|—A rule was 
obtained for a criminal information against a 
county ct. judge, for alleged misconduct in his 
office. The affidavit in support of the rule stated 
that appct. had addressed a memorial to the 
Lord Chancellor setting forth the substance of the 
facts. It appearcd from affidavit in answer, that 
the memorial to the Lord Chancellor contained 
general charges of misconduct, & specified the 
particular misconduct now complained of, & 
prayed for an inquiry into the behaviour of the 
judge; & that the Lord Chancellor had declined 
to interfere. The ct. discharged the rule, on the 
ground that appct. had elected his remedy.— 
R. v. MarnsHaLL (1855), 4 E. & B. 475; 24 
L. J. Q. B. 242; 24 L. T. 0.8. 210; 193. P. 451; 
1 Jur. N. S. 676; 8 W. R. 170; 3C. L. R. 676; 
119 EH. R. 174. 

8. ——— By Chancellor of the Duchy of Lan- 
caster—After inquiry—Quo warranto against suc- 
cessor refused.]|—Application was made for a 
quo warranio against a county ct. judge, on the 
relation of a person who had held the office immedi- 
ately before him, & who had been removed for 
inability & misbehaviour by the Chancellor of 
the Duchy of L., under 1846 <Act., s. 18. It 
appeared that, on a memorial addressed to the 
Chancellor, charging the relator with general 
misbehaviour, & particularising one instance more 
strongly, & praying for his dismissal, the Chancellor 
had held an inquiry, which was attended by the 
relator & his counsel, & had heard evidence on the 
charges, not on oath or affirmation, & within a 
fow days after the close of the inquiry, had dis- 
missed the relator by an instrument finding inability 
& misbehaviour, but not specifying any arr niar A 
instance. Affidavits denying the inability & 
misbehaviour in the cases adduced on the inquiry, 
& rere: were put in :—Held: the rule would be 
refused, as it did not appear that the relator had 


Part I.—Courts, JupGES AND OFFICERS GENERALLY. 


not been fully heard, or that the charges, if true, 
had not shown inability & misbehaviour; & the 
decision of the Chancellor was therefore final.— 
Ea p. RAMSHAY (1852), 18 Q. B. 173 ; Cox, M. & H. 
589; 21 L. J. Q. B. 288; 18 L. T. O. S. 278; 
16 J.P. 185; 16 Jur. 684; 118 E. R. 65. 


Annotations -—-Mentd. R. v. Cross (1852), 16 J. P..214; 
itz p. Wildes (1866), 30 J. P. Jo. 774; Ompcod v. Nelson 
(1869) 20 L. T. 139; Abergavenny v. Liandaff (1888), 
20 Q. B. D. 460. 


SUB-SECT. 2.—DEPUTIES. 

9. Power of judge to appoint—For different 
districts Within his jurisdiction—-1888 Act, 
s. 18.]—The ct. of each district in the circuit 
for which a county ct. judge is appointed is a 
separate ct. with separate jurisdiction, & the 
county ct. judge has power under above Act, s. 18, 
1o appoint a deputy for the performance of the 
duties of the judge at one of such district cts. 
exclusively of the other cts. in the circuit.—R. v. 
Inoypv, [1906] 1 K. B. 552; 75 L. J. K. B. 406; 
04 7. T. 408; 54 W. R. 464; 22 T. L. R. 390; 
50 Sol. Jo. 359, C. A. ; . 

10. Who may be appointed—When claims 
exceed £2—-Barrister of seven years’ standing—Not 
registrar of county court.|—In an action brought 
in the county ct. where the claim exceeds £2 the 
county ct. judge has no power even with the 
consent of the parties to appoint as his deputy for 
the purpose of hearing the action in that capacity 
# person who is not a barrister of seven years’ 
standing as required by 1888 Act, 5s. 18.—Mc- 
INALLY v. BLACKLEDGE, [1911] 2 K. B. 43823; 80 
L. J. K. B. 882; 104 L. T. 642, D. C. 

11. Evidence of appointment.|—-Where per- 
jury is charged before a deputy county ct. 
judge it is sufficient primd facie evidence of his 
due appointment that a minute of the ct., under 
the seal of the ct., is produced reciting that the 
minute was made at a ct. held before A., deputy 
judge of the said ct.—R. v. ROBERTS (1878), 38 
L. T. 690; 42 J. P. 6380; 14 Cox, C. C. 101, 
Gc. RR. 

12. Judgment of deputy—-Effect of death of 
judge—Rehearing by new judge.|—-The county ct. 
has, by 18 & 19 Vict. c. 63, ss. 40, 41, 42, jurisdic- 
tion to determine a dispute between the committee 
of management of a friendly society & any of its 
members, as to the propriety of the mode of 
convening & the manner & place of holding special 
general meetings for the purpose of altering or 
amending the rules of the society. 

A plaint was heard before a deputy judge of a 
county ct. & he, after the death of the judge whose 
deputy he was, sent a written statement of his 
decision to the late judge’s successor, who received 
& entered it as his judgment :—Held: without 
expressly deciding that the Judgment so entered 
was void, a rule nisi would be granted for a 
prohibition against proceeding upon it, in order to 
give the parties an opportunity of applying to the 
new judge for a rehearing.—Hokry v. M‘FanLaAne 
(1858), 4 O. B. N.S. 718; 4 Jur. N.S. 785; 140 
EB. R. 1274 


‘Annotations :—Mentd. Kz p. Wooldridge (1862), 1 B. & 8. 
R44; Ht. v. Tidd Pratt (1865), 6 B. & 8. 672. 


13. Is judgment of the court—-Power of 
judge to postpone penne | of judgment.|—1867 
Act, 8s. 18, allows an appeal from the decision of a 
county ct., with the leave of the judge, in actions 
in which an appeal was not previously allowed. 

A case was heard in the sheriffs’ ct. of the City of 
L. on July 26, 1867, before a deputy sitting for 
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the judge of that ct., & judgment was reserved. 
The judge on Aug. 30, 1867, read the judgment of 
his deputy, but in order to give defts. an oppor- 
tunity of appealing under the above Act, s. 18, 
which was to come into operation on Jan. 1, 1868, 
ostponed the formal delivery of the judgment 
until that day. The judgment was delivered on 
Jan. 1, 1868, & leave to appeal given by the 
judge :—Held: the judgment of the deputy was 
the judgment of the ct. ; the judge had power to 
postpone the formal delivery of it ; & the judgment 
in the above case was not actually delivered until 
Jan. 1, 1868.—RATHBONE v. MUNN (1868), 9 
B. & 8. 708; 18 L. T. 856. 
——.]—On an appeal from an award 
in an arbn. under Workmen’s Oompensation 
Act, 1906 (c. 58), made in favour of the employer 
by a deputy county ct. judge, the award was set 
aside, & a new trial directed between the parties. 
On the matter coming before the judge of the 
county ct. he declined jurisdiction on the ground 
(inter alia) that the Ct. of Appeal could not 
properly direct him to conduct a new trial or to 
rehear an arbn. which had been heard by another 
arbitrator, whose award had been wholly set 
aside :—Held: that the ct. had power to direct 
a rehearing by the judge notwithstanding that the 
arbn. had been originally dealt with by his deputy. 
A hearing by the deputy county ct. judge is 
the same thing as a hearing by the judge himself 
(LorD STERNDALE, M.R.).—HUNTER v. SIMNER, 
[1922]2 K.B.170; 911. J. K. B. 581; 127 L. T. 
342; 66 Sol. Jo. 487, C.A. 





SuB-SECT. 3.—SALARIES AND PENSIONS. 


Sequestration of pensions.}—See CHosms IN 
ACTION, Vol. VITII., p. 438, No. 153. 


Srecr. 3.—REGISTRARS. 
SuB-SECT. 1.—DUTIES AND POWERs. 
Jurisdiction of Divisional Court over.] — See 
BANKRUPTCY & INSOLVENCY, Vol. IV., p. 15, 
No. 58. 
Issue of processes.|—See No. 424, post. 
At trial.|—See Part VI., Sect. 1, sub-sect. 3, 


post. 
Under Workmen’s Compensation Act, 1906 (c. 
58).]— See Mastmn & SERVANT. 
i Liability & protection of.|—Sec Part II., Sect. 
> post. 
Appeals from.]—.See Nos. 611, 848, post. 
No power to set aside order—After order executed. ] 
—See No. 5738, post. 


SUB-sEcr. 2.—REMOVAL. 


Sce, r.0w, 1888 Act, s. 27. 

15. Validity of removal tested—By quo war- 
ranto against successor.|—(1) A party, removed 
from the office of clerk of a county ct. by the judge 
of the ct., with the approval of the Lord Chancellor, 
under 1846 Act, s. 24, for alleged mami & is 
entitled to try the validity of such removal by a 
proceeding in the Ct. of Q. B. ; 

(2) Where, in a warranto information for 
that purpose, the jury found that the alleged 
inability upon which the party had been so removed 
consisted solely of great pecuniary embarrassment 
& want of money to pay his debts, existing before 
& at the time of removal :—Held: such 
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CouUNTY 
Sect. 3.— 


Registrars: Sub-secis.2 & 3. Secis.4 & 5, 
Part II. Sects. 1 & 2.) 


embarrassment did not amount to ‘“ inability "’ 
within the meaning of the above Act, & therefore 
the party had been improperly removed.—R. v. 
OWEN (1850), 15 Q. B. 476 ; b. L. & W. 880; 


Cox, M. & H. 868; 19 L. J. Q. B. 490; 15 

lL. hes O. 8, 226 ; 14 Jur. 958 H 117 E. R. 539. 

Annotations Ta oeneraby, Consd. Hx pv. Ramshay wee 
te eae Mentd. Wildes v. Russell (1866), Har. 


16. Grounds for removal—Not pecuniary em- 
barrassment.|—R.. v. OwEN, No. 15, ante. 

17. Refusal to ve security.|; — A 
registrar who has been appointed to his office by 
virtue of having been clerk to a ct. of requests 
under a local Act abolished by 1846 Act, sched. A, 
is liable to be removed for not giving security 
under s. 86 of the latter Act, although under the 
local Act he was not required to give security.— 
Re FusstE.., Ex p. WILKINS (1859), 1 L. T. 61. 

18. City of London Court—Power of removal in 
common council.|— 1850 Act gave to the Lord 
Chancellor the power to remove from office the 
registrars of county cts. 15 & 16 Vict. c. lxxvii, 
declared the mayor, aldermen, & commons, in 
common council assembled, entitled to appoint 
the chief clerk of the London (City) Small Debts 
Ct., & for inability or misbehaviour, or for any 
other cause which might appear reasonable to the 
mayor & council, to remove the clerk. 1856 Act 
directed previous county ct. statutes to be read as 
part of that statute, & that the chief clerk of a 
county ct. should thenceforward be called the 
registrar. 1865 Act, regulating county cts. in 

eneral, directed that the chief clerk & the chief 

ailiff of the City Ot. should thenceforward be 
styled the registrar & the high bailiff, & that the 
City Ct. should have the same powers, etc., as @ 
metropolitan county ct.; & it also incorporated 
with itself all the preceding public statutes relating 
to county cts. :—Held: the specific enactment in 
the above Act as to the power of amotion from the 
office of registrar to be exercised by the mayor, 
etc., in common council assembled, was not taken 
away by the effect of the general statutes, but 
still existed in that body.—Osaoop v. NELSON 
(1872), L. R. 5 H. L. 6386; 41 L. J. Q. B. 329, H. L. 

See, generally, PUBLIC AUTHORITIES & PUBLIC 
OFFICERS. 





Sus-sEcT. 8.—JoOINT REGISTRARS AND DEPUTIES. 

19. Death of one joint registrar—Survivor to 
continue in office—No power to act till successor 
appointed.|—— Where one of two, 
under 1846 Act, s. 25, to execute jointly the office 
of clerk to a county ct., dies, the survivor continues 
to hold the office; though he cannot act till a 
successor to deceased person be oe a ae 
R. v. WAKE (1857), 8 E. & B. 384; 27 L. J. Q. B. 
11; 30L.T.0.8.116; 22 J.P. 258; 4 Jur. N.S. 
68; 6 W. R. 36; 120 E. R. 148. 

See, now, 1888 Act, s. 30. 

20. Appointment of deputy by judge—In 
absence of registrar from court—Whether registrar 
Hable for remuneration of deputy.]—By r. 8 it was 

rovided that, whenever the i or his 
awful deputy is absent from the sitting of a 
ct., the ju shall appoint a deputy to act on 
behalf of the registrar. The registrar of the 
City of London Ot. not being present at the sitting 
of & Court, the Judge ass to act under the 
above rul a deputy, al bh there was 


© appoin' 
an ‘‘ assistant-clerk ’’ duly appointed & competent 


appointed, - 


CouRTS. 


& ready to perform the duties of the registrar. 
The registrar half an hour ards came to the 
building where the ct. was held & remained there 
performing duties connec with his office, but 
he did not come into ct. The deputy sued the 
registrar for remuneration for his services in acti 
on his behalf:—Held: the registrar was no 
‘* absent from the sitting of a ct.,’’ so as to warrant 
the judge in appointing a deputy. Qu.: whether 
the authority conferred under 1856 Act, s. 32, 
‘*to make rules & orders for regulating the practice 
of the cts. & forms of proceeding therein,” enabled 
them to make the rule in question.—-WETHERFIELD 
v. NELSON (1869), L. R. 4 C. P. 571; 38 L. J.C. P. 
220; 20 L. T. 366; sub nom. NELSON v. WEATHER- 
FIELD, 17 W. R. 651. 

See 1888 Act, s. 31. 

Adjudication in bankruptcy by deputy registrar.] 
Sa aca & INSOLVENCY, Vol. IV., p. 15, 

oO. e 


Sect. 4.—BAILIFFS. 


Compare Nos. 642, 643, post. 

21. High bailiff—Stands in place of sheriff— 
Statute of Frauds, s. 16.|—The Ct. of Ch. will 
make a decree against equitable interests in aid of 
& judgment recovered in the county ct. 

The high bailiff in the county ct. stands in the 
lace of the sheriff within the meaning of Stat. 
rauds, s. 16.—BENNETT v. POWELL (1855), 8 

Drew. 826; 3 Eq. Rep. 1023; 24 L. J. Ch. 736; 
25 L. T. O.S. 281; 19J.P.691; 1 Jur. N.S. 719; 
8 W. R. 640; 61 H. R. 927. 

26 ar now, Sale of Goods Act, 1893 (c. 71), 5. 

22. Not in analogous position to sheriff.] 
—(1) Where a claim is made to goods taken 
in execution by the high bailiff of a county ct. 
& the execution creditor sends notice, under 
Ord. 27, r. 1, of his admission of the claim to the 
high bailiff, who withdraws from possession, the 
judge of the county ct. has power to award pos- 
session money up to the time of the receipt of such 
notice to the high bailiff, & the high bailiff can 
recover such possession money from the execution 
creditor by action in the county ct., if the judge 
in the exercise of his discretion is of opinion that 
the circumstances of the case are such that pos- 
session money ought to be awarded. 

(2) In my judgment Ord. 27, r. 1, not being 
the grant of a new fee, but a limitation put upon 
what might theretofore have been allowed by a 
judge against an execution creditor in favour of a 

igh bailiff, is well within the powers given by 
stat. to make rules & regulations relating to 
procedure & practice (A. L. Smita, J.). 

(3) In my judgment it is fallacious to liken a 
high bailiff in all respects to a sheriff, for a high 
bailiff is a creature of statute, & it is by what the 
statute enacts, no more & no less, he & his office 
is re ted (A. L. Smirru, J.).—THomMAS v. PEEK 
(1888), 20 Q. B. D. 727; 57 L. J. Q. B. 497; 36 
W. R. 606, D. C 

23. Power of registrar to appoint special bailiff 
—For execution of process against high bailiff.)— 
Where the judgment debtor under county ct. 
pe is himself the high bailiff of the ct., a special 

ailiff may be appointed to levy execution, & 
the warrant may be directed to him & others, 
although 1846 Act, & 1867 Act contain no express 
provision upon the subject. 

Pitf. was high bailiff of ‘a county ct., deft. being 
one of the of the ct. An inquiry having 
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been _ hag oe neg Act, s. 116, which enable 
the judge n @ sum way into an 
charge of extortion against a bailitt rf to make 
an order for the pera of such damages & costs 
i toe tiie nepay medi ty GUE of toss overchigen 
judge for the repayment by pitt. of fees ove 
be Nini; with costs to be taxed by the trar. 
The costs were taxed by deft. without reference 
to the judge, & in the absence of pitf. Pitf. was 
served with orders to pay the overcharge, penalties, 
& taxed costs, but he objected to pay the costs. 
Application was then made to deft. as registrar 
for warrants of execution against pltf. & he issued 
warrants directed to ‘‘ R. & others,” & delivered 
to R. a written authority to act as assistant bailiff 
in the execution of the process, describing it as 
issued under 1867 Act, s. 22, which directs that 
“every bailiff duly appointed by a high bailiff 
or @ registrar may serve or execute any process 
which by any Act passed or to be passed is directed 
to be served or executed by a high bailiff, unless 
therwise specially provided against therein.” 

. having seized pltf.’s goods under the warrants, 
pitf. sued deft. in trespass:—Held: (1) the 
warrants were not made illegal by what took 
place with reference to the costs, for s. 116 did 
not require the judge to settle the amount of the 
costs, & at any rate the warrants themselves were 
based, upon orders good on the face of them; 
(2) though 1867 Act, s. 22, was inapplicable, yet 
as 1846 Act, after providing for rules & forms, 
concluded that in any case not expressly provided 
for, the general principles of practice in the 
superior cts. of common law might be applied to 
proceedings in the county cts., it must be taken 
that the appointment of R. as special bailiff was 
like the appointment of an elisor to execute process 
in the superior cts., & it was also justified by the 
inherent power of all cts., & the necessity of the 
case, & deft. was entitled to judgment.— BELLAMY 
v. Hoye (1875), L. R. 10 Exch. 220; 44 L. J. Ex. 
169; 33 L. T. 21; 39J.P.678; 23 W. R. 754. 
Annotation :—Mentd. R. v. Brindley (1885), 54 L. T. 435, 

24, Under-bailiff appointed by high bailiff— 
Whether servant of the court—Or of the high 
balliff.} —A bailiff appointed by the high bailiff 
of a county ct., by allowance of the judge, & under 
the provisions of 1846 Act, s. 31, to be one of the 
bailiffs to assist the high bailiff, & by r. 31 of the 
statutory rules of practice of the county ct. required 
to pay over to the registrar money levied by virtue 
of process, is a servant of the ct. & not of the high 
bailiff, & where such bailiff misappropriates money 
received by him under process of the ct. & is 
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indicted for embezzlement as servant of the high 
bailiff the conviction will be quashed.—R. v. 
GLOVER (1864), Le. & Oa. 466; 4 New Rep. 300; 
88 L. J. M. C. 169; 10 L. T. 682; 28 J. B: 435 ; 
10 Jur. N. 8S. 710; 12 W. BR. 885; 9 Cox, O. O. 
500, O. O. R. 

sar aaa :—Distd. R. v. Parsons (1888), 16 Cox, ©. C. 


county ct. pppoe’ -» under the powers con- 
tained in 1846 Act & 1867 Act, a bailiff to assist 
him in his duties. P. acted under the orders 
of the high bailiff, & his duties thus prescribed were 
to execute writs of fi. fa. & to return the proceeds 
to the registrar of the county ct. within 24 hours :— 
Held: P. was not a person employed in the public 
service of Her Majesty within the meaning of 
Larceny Act, 1861 (c. 96), s. 70, but was the servant 
e abe bailifi.—R. v. Parsons (1888), 16 Cox, O. O. 

Power to arrest.]—Sce Nos. 43, 48, post. 

Liability & protection.|—See Part II., Sect. 4, 
post. 

Service of warrant of arrest of vessel by clerk.]— 
See ADMIRALTY, Vol. I., p. 248, No. 1761. 

See, generally, PUBLIC AUTHORITIES & PUBLIC 
Orricers; SHprires & BAILIFFs. 








Sect. 5.—TREASURERS AND AUDITORS. 


26. Access to books—After notice of audit—. 
Right to break open registrar’s office—After office 
hours.|—A registrar of a county ct. rented offices 
in which he carried on his business as a solr. & 
also the county ct. business, he being allowed by 
the Treasury an annual sum for the part of the 
offices used for county ct. purposes. The treasurer 
of the county ct. gave the registrar notice of his 
intention to audit the accounts on a Saturday, 
when, by a county ct. rule, the office closed at 
one o’clock. The treasurer went to theo office 
after one o’clock, & finding it closed, broke the 
locks of an inner door & a cupboard in which the 
books were kept, & having taken away the books 
& audited them, returned them to the office. The 
registrar having brought an action of trespass 
against him :—Held:; he was justified in so doing 
under county ct. Acts.—BURRMGE v. NICHOLETTS 
(1861),6 H. & N. 383; 380 L. J. Ex. 145; 3 L. T. 
71038; 9 W. BR. 345; 158 EH. R. 158. 


Annotations :—Mentd. Hyde v. Graham (1862), 32 L. J. Ex. 
27; Kilshaw »v. Jukes (1863), 11 W. R. 690. 


Part I]—Liability and Protection of Judges and Officers 
of Court. | 


Szor. 1.—IN GENERAL. 


See, now, 1888 Act, s. 50. 

27. ‘* Misconduct ’’ of officers — Reckless & 
erroneous conduct not included—Act 1888, s. ae ae 
Reckless & erroneous conduct on the part of a 

h. bailiff of the county ct. is not ‘ misconduct ”’ 
within 1888 Act, s. 50. The sect. deals only with 
intentional abuse of power.—-MoorRE v. BROMPTON 
Country Courr HiaH Batrirr (1893), 62 L. J. Q. B. 
498; 69 L. T. 140; 57 J. P. 742; 41 W. R. 557; 
87 Sol. Jo. 407; 5 R. 427; sub nom. Re BROMPTON 


County Court oF MIDDLESEX HicH Barr, 
9T. L. R. 460, D. O. 

See, generally, EXECUTION ; PUBLIC AUTHORITIES 
& Pusiic Orricers; SHERIFFS & BAILIFES. 


Srecr. 2.—JUDGES. 
See Lipset. & SLANDER; PUBLIC AUTHORITIES 


& PuBriic OFFICERS. 
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Srecr. 8.—REGISTRARS. 
Sus-secT. 1.—ACTING ON WARRANT OF COURT. 


See, now, 1888 Act, as. 52, 54, 55. 

28. Issue of warrant—Without authority—Not 
protected.|—-A Ct. of Requests Act enacted that, 
when the comrs. should have made an order on a 
deft. for payment of money, the comrs., present 
in ct., might award execution against the body or 
goods of such deft., & thereupon the clerk of the 
ct., at the prayer of pltf., might issue a precept 
under his hand & seal, by way of ca. sa. or fi. fa., 
to the serjeants of the ct., who should execute the 
same; & that it should be lawful for the comrs., 
if they should think fit, to order any debt due to 
pltf. to be paid by instalments on such terms as 
might appear to them reasonable; & it should 
also be Vawful for the comrs. present in ct., on 
default of paying any such instalment, at the 
instance of pltf., & on due proof of such default, 
to award execution against deft., or his sureties, 
for the whole debt, or such part as should remain 
unpaid, with such further costs as should seem to 
them reasonable, to be recovered in the same manncr 
as the original debt :— 

Held: (1) after a simple award of execution, 
the clerk might issue a precept for carrying it 
into effect without further intervention of the 
ct.; (2) where the comrs. had ordered the debt 
to be paid by certain instalments, ‘“‘or execution 
to issue,” the clerk could not, on default of pay- 
ment, & application to him by pltf., issue a precept 
for execution without further intervention of the 
ct. ; for that the comrs. were required, when acting 
upon such default, to exercise judicial functions, 
which could not be delegated; &, therefore, the 
clerk, having made such precept, which had been 
executed, was liable in trespass; though the 
proceeding was conformable to the practice of the 
ct. : for the ct. could not institute such a practice ; 
(8) the serjeant executing such precept was 
protected by it.—ANDREWs v. Marnris (1841), 
1Q.B.3; 1 Gal. & Dav. 268; 10 L. J. Q. B. 225 ; 
6 Jur. 68; LIB E.R. eae Ba cues 

pene ; BU. , » B. 
arty tas Py (3) Cons ° ieee ». Riley (1 BAI) 11 0 B. 430 : 

Mill v. Hawker (1874), L. R. 9 Exch. 309. efd. Aspe 
«. Jones (1884), 48 J. P. 613; ehoce v. Daggors (1885), 
Cab. & El. 503. Aas to (3) Distd. Carratt v. Morley (1841), 
). B. 18. Consd. Mill v. Hawker (1874), LL. R, 9 Exch. 

309. Refd. London Corpn. v. Cox (1847), L. R. 2 H. L. 

Sy Matcopalitan Avytum Metriot Managers ann ? 0 BD, 

33; Bpoors v. Daggers (1885), Cab. & El. 608, ” 

29. —— On order of judge—Order bad— 
Protected.|——-The clerk of the county ct. is a mere 
ministerial officer, to carry into effect the order 
of the judge, & is not liable in trespass for the 
imprisonment of a party under a warrant of the 
ct. signed & issued by him in the mere performance 
of the duty cast upon him by the statute ; although 
the order of the judge upon which the warrant is 
founded is bad—e.g. that the debtor pay the debt 
at a future given day, or be imprisoned for thirty 


days. 

The record of the proceedings in the county ct. 
is the entry directed to be made by the clerk under 
1846 Act, s. 111.—DrEws v. RitEy (1851), 11 OC. B. 
434; 21L. M. & P. 644; 20 L. J. C. P. 264; 18 
L. T. O. S. 165; 163. P. 89; 15 Jur. 1159; 188 
EB. R. 642 3 sub nom. DEWRS v. RILEY, Cox, M. & H. 
523. 

— . Hawker (1875), L. R. 10 Exch. 
“Pe eieet, te pio tees H's 2 Bag 
a1. [he 37. Befd. Demer v- Cook (1903), 88 LT. 

30. —— ——— Judge without jurisdiction— 
Protected—1850 Act, s. 19, & 1852 Act, s. 6.)— 


Country CouRTS. 


1850 Act, s. 19 & 1852 Act, s. 6, protect the 
registrar of a county ct. & the bailiff & his assistants 
from liability to be sued in an action for seizing 
the goods of a party under a warrant of the ct. 
signed by the registrar & under the seal of the ct., 
even assumng that the judge had no jurisdiction 
to make the order upon which the warrant is 
founded. 1852 Act, s. 6, also affords alike protec- 
tion to any person who acts under a warrant so 
issued.—ASPEY v. JONES (1884), 54 L. J. Q. B. 
98; 33 W. R. 217; 1 T. L. BR. 140, 0. A. 

81. Execution of warrant— After debt paid to 
party—Notice by party to registrar of payment— 
Protected.|—S. sued D. in the county ct., & 
recovered. D. did not pay the amount adjudged 
against him. A judgment summons issued against 
D., who did not appear as required by it, & the 
judge ordered bim to be committed for seven days. 
A warrant issued to arrest him. Afterwards D. 
was arrested under the warrant, & detained for a 
few minutes till F., the clerk of the county ct., 
who had forgotten the reccipt of a notice from S., 
found that notice & ordered his discharge. D. 
brought an action for the imprisonment against I’. 
& the bailiff:—Held: payment to the party, 
after the warrant issued, did not operate as a 
supersedeas, & the arrest & detention were both 
justified. Semble: the discharge of the prisoner, 
after the letter from the party was found, was 
irregular.—DAVIEs v. FLETCHER (1853), 2 E. & B. 
271; Saund. & M. 187; 22 L. J. Q. B. 429; 21 
L. T. O. S. 127; 17 J. P. 679; 17 Jur. 894; 1 
W. R. 367; 10. L. R. 1025; 118 E.R. 769. 
Annotations :—Expld. Re Swann_v. Dakins, Kz p. Dakins 

(1855), 24 L. J. ©. P.131. Refd. Kimpton v. L. & N. W. 

Ry., kz p. Kimpton (1854), 18 J. P. 617. 

See, generally, EXECUTION ; PUBLIC AUTHORITIES 
& Pusiic OFFicers; SHERIFFS & BAILIFFs. 


SuUB-sSECT. 2.—OTHER CASEs. 

32. Contract to fit up court house— Whether 
personally liable.j — Deft., the clerk of a county 
ct. established under 1846 Act, employed piltf. 
to fit up a court house & offices. It having been 
left to the jury to say whether or not deft. con- 
tracted on the footing of personal liability, & they 
having found for pltf., the ct. declined to enter a 
nonsult, deft.’s personal liability not being excluded 
by his position as clerk of the ct., or negatived by 
the nature or by the terms of the particular 
contract.—AUTY v. HUTCHINSON (1848), 6 C. B. 
266; 186 E. R.1253 ; sub nom. AuTEY v. HUTCHIN- 
son, 17 L. J.C. P. 304; 12 Jur. 962. 

33. Preparation of notice of order—Not liable 
for omission.|—1846 Act imposes no duty upon 
the clerk of the ct. to prepare or cause to be 
prepared notices of judgments or orders of the ct. 
for the payment of money, whether by instal- 
ments or otherwise, for service upon deft.; nor 
is any such duty to be inferred from r. 114 prepared 
by the judges in pursuance of 1849 Act, s. 12, 
such rules not being a judicial exposition of the 
statute, but mere practical directions for the 
guidance of the officers of the ct. in the performance 
of the duties which are imposed by the statute. 

No action, therefore, lies against the clerk for 
omitting to prepare such a notice, or for negligently 
preparing it) whereby deft. was misled as to the 
times of payment of certain instalments ordered 
by the judge, & had his goods taken in execution.— 
ROBINSON v. GELL (1852), 12 O. B. 191; Saund. 
& M. 42; 21L. J.C. P. 155; 19 L. T. O. S, 142; 
16 J.P. 377; 16 Jur 615; 188 H.R. 875. 
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34. ——— Not Hable for negligence.|— ROBINSON 
v. GELL, No. 33, ante. 

See, generally, PUBLIC AUTHORITIES & PUBLIC 
OFFICERS. 


Srcr. 4.—BAILIFFS. 
SuB-sEcT. 1.—IN GENERAL. 

What constitutes ‘‘ misconduct.’’] — See No. 
27, ante. 

35. Failure to serve judgment summons — 
Judgment debtor with no notice thereof before 
committal order made—Whether action maintain- 
able against bailiff—While committal order stand- 
ing.]—TuRLEY v. Daw, No. 61, post. 

Judgment summonses generally, see BANK- 
Ruptcy & INSOLVENCY, Vol. V., pp. 1032-1043. 

See, generally, EXECUTION ; PUBLIC AUTHORITIES 
& PuBLIC OFFICERS ; SHERIFFS & BAILIFFS. 


SuB-SECT. 2.—ACTING ON WARRANT OF COURT. 


See, now, 1888 Act, ss. 52, 54, 55. 

86. Execution of warrant— Issued without 
authority— Whether executing officer protected.|— 
ANDREWS v. MARRIS, No. 28, ante. 

37. -|\—By a private Act 
certain comrs. were constituted a ct. of justice for 
certain portions of the county of L., & were autho- 
rised to hear causes of certain kinds where deft. 
was residing within certain places mentioned, 
except the wapentake of W., or keeping houses, 
etc., or using any market, or seeking a livelihood, 
or in any way trading, etc., within them, & there- 
upon to give judgments & award execution against 
body or goods. The clerks & their deputies were 
required to issue all precepts required by the Act, 
& the serjeants to execute them, & the serjeants, 
in case of neglect, were liable to make compensation, 
& to be fined. M. summoned C. in the ct., & five 
comrs., on the hearing, ordered execution against 
the body of C. The deputy clerk issued a precept 
thereon, & delivered it to a serjeant, who arrested 
CG. ©. sued M., the comrs., & the serjeant, for 
false imprisonment. On the trial it appeared that 
C. resided in the excepted wapentake of W., & 
it was not shown that any cvidence was given 
before the ct. tending to bring C. within their 
jurisdiction. The precept described the ct. as 
“The Ot. of Requests for the sokes of B. & H. 
& other places in the county of L.’”’ None of the 
Sagi ae 2s stated any fact showing C. to have 

een within the jurisdiction of the ct. :— 

Held : (1) the comrs. were liable in trespass for 
proceeding without jurisdiction; (2) the comrs. 
were not liable for the fault in the precept; 
(3) the serjeant was not liable for the want of 
jurisdiction ; (4) he was liable for executing the 
a which misdescribed the ct.—CARRATT v. 

ORLEY (1841), 1 Q. B. 18; 10 L. J. Q. B. 259; 
6 Jur. 259; 1138 EB. R. 10363 sub nom. GARRATT 
v. MornztEy, 1 Gal. & Dav. 275. 

Annotations :—<As to (2) Refd. Saunders v. Swansea Finance 
Co. & Home (1905), 21 T. L. R. 317. As to (3) Refd. 
Aspey v. Jones (1884), 48 J. P. 613. 4s to (4) Consd. 
Green v. Elgie (1843), 5 Q. B. 99. Refd. Dews v. Riley 
(1851), 11 C. B. 434; London Corpn. v. Cox (1867), L. R. 

2H. L. 239. Generally, Retd. Coomer v. Latham (1847), 


16 M. & W. 713; R. v. Davies (1861), 8 Cox, C. C. 486: 
Pease v. Chaytor (1863), 3 B. & 8. 620. 


38. _After debt paid to party—Balliff not 
Hable.|—Davins v. FLETCHER, No. 31, ante. 

39. —— On order of judge without jurisdic- 
tion—Baliliff protected—1850 Act, s. 19 & 1852 Act, 
8. 6.|—ASPRY v. JONES, No. 80, ante. 
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40. ——— Indemnity from execution creditor— 
Bailiff entitled to notice of complaint.] — Where 
goods are assigned as security for an advance of 
money, upon trust to permit the assignor to remain 
in possession of them until default in payment 
at the time stipulated, & upon further trust to 
sell them upon such default being made, the 
assignee has a sufficient possession to enable him 
to maintain trespass against a wrongdoer. Such 
an assignment, though void as against creditors, 
is good as between the parties, & as between either 
party & a stranger. A bailiff of a county ct. 
claiming to seize goods on behalf of a judgment 
creditor is a stranger within that rule, unless he 
proved the legal authority under which he seized 
on behalf of such creditor, viz. the judgment. 
In trespass against an execution creditor & a 
bailiff of a county ct., for seizing goods under such 
circumstances, plif. put in the warrant of exccu- 
tion, with the indorsement thereon by the officer 
that he had taken the goods under it :—Held: 
(1) the bailiff, as well as the execution creditor, 
was bound to prove the judgment ; (2) the warrant, 
reciting the judgment, though put in by pltf., was 
no evidence of such judgment; (3) the circum- 
stances of the bailiff’s having, in taking the goods, 
acted under an indemnity from the execution 
creditor, did not deprive him of the protection of 
1846 Act, s. 138, which entitled him to a notice of 
an action for anything done by him in pursuance 
of the Act.—WHITE 7. Morris (1852), 11 ©. B. 
1015; 21 L. J. CG. P. 185; 18 L. T. O. S. 77, 
256; 16 Jur. 500; 138 EH. R. 778. 

Annotations :—Consd. Burling v. Harley (1858), 3 H. & N. 
271; Barker v. Furlong, [1891] 2 Ch. 172. Mentd, Hay- 
lock v. Sparke (1853), 1 BE. & B. 471; Bowes v. Foster 
(1858), 2 H. & N. 779; McMahon v. Lennard (1858), 
6 H. L. Cas. 970 


41. ——— Wrongful seizure of chattel—Bailiff 
not liable in trespass.|—The owner of a chattel, 
taken on his own premises, under a county ct. 
execution against a third party, cannot sue the 
bailiff in trespass for taking the chattel, though 
he may for the wrongful entry. 

Pitf. had taken the premises of the execution 
debtor, & his name was put, up upon the livery 
stables ; but the change was not known. Whenthe 
horse was taken pltf. claimed it, & there had been 
an interpleader summons ; but, as pltf. refused to 
pay the appraised value into ct. under 1856 Act, 
s. 72, in order to liberate the horse, the bailiff 
sold it under the execution, & paid the proceeds, 
£12, into ct., to abide the event of the interpleader 
summons, which was in favour of pltf., & the 
money remained in ct.; but had not been taken 
out. The value of the horse, however, was £29. 
& the bailiff had been in possession six days; 
& pltf. claimed to recover the value, & also com- 
pensation for the injury caused by the entry of 
the bailiff :—Held: pltf. could not recover in 
respect of the horse, since, under 1856 Act, he 
could have liberated the horse by paying the value 
into ct. to abide the event of the interpleader 
summons, & could now take the amount of the 
aaa out of ct.—LEwis v. CoLE (1862), 3 

: 1 


e Te 

42. ** Action’ against bailiff—-Does not include 
motion in bankruptcy.}|—-The word ‘‘ action ’”’ in 
1888 Act, s. 64, cing the sect. which requires 
notice & other fo ties to be gone through 
before proceedings can be taken against a person 
for anything done in pursuance of that Act, will 
not be enlarged so as to include a motion by a 
trustee in bkpcy. against a high bailiff, under 
Bankruptcy Act, 1885, s. 46, for a declaration 
that he was entitled as against the high bailiff, 
to certain goods taken in execution, on the ground 
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that the execution had not been completed by 
seizure & sale.—Re LOCKE, Er p. POPPLETON 
(1890), 62 L. T. 942; 39 W. R. 15; 6T. L. R. 
884; 7 Morr. 184, D. C. 

——— Necessity for notice of defence—1888 Act, 
5. 54.|—See No. 62, post. 

See, generally, EXECUTION ; PUBLIC AUTHORITIES 
& Pustic Orricers; SHERIFYs & BAILIFFS. 


Sun-sEctT. 3.—HXECUTION WITHIN ANOTHER 
JURISDICTION. 

48. Irregularity by bailiff of another jurisdic- 
tion—High bailiff of court issuing warrant not 
Hable.|—Where a warrant issues upon a judgment 
of a county ct. against a party resident within 
another jurisdiction, & is sealed by the clerk of the 
ct. there, under 1846 Act, s. 104, the high bailiff 
of the ct. out of which the warrant originally 
issued, is not responsible for any irregularities 
in its execution by the under-bailiff of the foreign 
jurisdiction, even though his own under-bailiff 
assists therein. 

Where under a warrant so issued by one ct., 
& sealed by the clerk of another ct., the officers 
broke & entered the premises of a third person, 
under a mistaken impression that the pay 
against whom the warrant was directed, was there ; 
&, upon the owner of the premises resisting their 
entry, the bailiffs, under colour of sect. 114 of above 
Act, took him into custody, & carried him before 
a magistrate :--Held: the high bailiff of the ct. 
from which the warrant was reissued, was liable 
with the under-bailiffs for the breaking & entering, 
which was an act done by the latter under the 
supposed authority of the writ; but not for the 
assault, which was committed in the assertion of 
@ power given by the statute to the individual 
officer obstructed.—SMITH v. PRITCHARD (1849), 
8 C. B. 565; Oox, M. & H. 272; Rob. L. & W. 
154; 19 L. J.C. P. 53; 14 L. T. O. 8.1793; 13 
J.P. 764; 14 Jur. 224; 187 E. R. 629. 

Annotation :—-Retd. Moore _v. Brompton County Court 

High Bailiff (1893), 69 L. T. 140. 

44. Not responsible to judge of home 
court.|—R. v. SHROPSHIRE County Court JUDGE, 
No. 246, post. 

See, generally, EXECUTION ; PUBLIC AUTHORITIES 
& PuBLio OFFICERS ;}5 SHERIFFS & BAILIFFs. 





Sus-sEecT. 4.—Acts oF UNpmrR-BAILIFF. 

45. Liability for acts of servant employed by 
under-bailiff— Wrongful sale of chattel—High bailiff 
liable.|——-The high bailiff of a county ct. is 
liable, to the same extent as the sheriff, for the 
wrongful act of a person employed by one of his 
sub-bailiffs, to whom a warrant is delivered for 
execution. Where, therefore, a warrant to the 
high bailiff, to levy on the goods of B.. was delivered 
for execution to one of the sub-bailifis, & he seized 
goods of B., on Dec. 8, & left C. in possession, 
& C. the next da banat & sold the goods, 
contrary to 1846 Act, the high bailiff was held 
ae ON v. Le Gros (1864), 34 L. J. Q. B. 


46. Premises wrongfully entered by under- 
bailiff—High bailiff Mable for wrongful entry.]/— 
SMITH v. PRITCHARD, No. 48, ante. 

47. Right to arrest—Under warrant of court— 
meh eng not liable.|—-SmItrH v. PRITCHARD, No. 

, ante. 


County Courts. 


48, ———.]—Upon an indictment for an 
assault upon a county ct. bailiff in the execution 
of his duty, the production of a warrant of the 
county ct. judge for the apprehension of the 
prisoner, is s sufficient justification of the act of 
the bailiff in apprehending the P ptt without 
proof of the previous proceedings authorisin: 
the warrant, even though the judgment be obtaine 
in one county & the warrant sent for execution 
into a different county.—R. v. Daviss (1861), 
Le. & Ca. 64; 80 L. J. M. C. 159; 4 1. T. 559; 
25 J. P. 420; 7 Jur. N. S. 1040; 9 W. R. 711; 
8 Cox, O. O. 486, O. C. R. 

Annotation :—Mentd. Laing v. Roed (1869), 39 L. J. Ch. 3, n. 

See, now, 1888 Act, s. 48. 

See, generally, EXECUTION ; PusLic AUTHORITIES 
& PUBLIC OFFICERS; SHERIFFS & BAILIFFS. 


Sup-skor. 5.—NEGLECT TO LEVY HXEOCUTION. 

49. Whether action will lie —- Against high 
bailiff of another court—Notwithstanding remedy 
under 1888 Act, s. 49.)—An action will lie to 
recover damages against the high bailiff of a 
county ct. at the suit of a party aggrieved by his 
neglect in the performance of his duties as high 
bailiff, notwithstanding the provisions of 1888 Act, 
s. 49, enabling the county ct. judge, in such cases, 
to order the high bailiff to pay damages to the 
party aggrieved.—WaATSON v. WuiTs, [1896] 2 
Q. B. 9; 65 1L. J. Q. B. 492; 74 L. T. 702; 44 
W. R. 5625; 12 T. L. BR. 387; 40 Sol. Jo. 516, D. C. 

In what court action may be brought.]—See 
No. 59, post. 

See, generally, EXECUTION ; PUBLIC AUTHORITIES 
& PUBLIC OFFICERS ; SHERIFFS & BAILIFFS. 


SuB-sECT. 6.—REMEDY FOR ASSAULT. 

See, now, 1888 Act, s. 48. 

50. Right to arrest offender.|—R. v. DaAvrss, 
No. 48, ante. 
- ** While in the execution of his duty’ 
—No right to force door.)—B., a county ct. bailiff, 
went to levy a judgment debt on W. & calling at 
W.’s door, upon W. opening it, B. put his foot 
inside & tried to get in against the wish of W., 
who assaulted B. W. being summoned for 
assaulting B.:—Held: as B. was not “in the 
execution of his duty ” in forcing a debtor's door, 
the justices properly dismissed the summons.— 
a eta v. WILKERSON (1880), 44 J. P. 781, 


Aan :—Mentd. Rossiter v. Conway (1893), 68 J. P. 


52. ——— Assault on return to premises — 
Where levying execution.|—C., being under- 
bailiff of county cts., was left on premises in 
execution of a warrant to levy on goods of D., 
& having no refreshment provided for him, went 
out to a public house a mile distant, taking the 
warrant with him. On return he was assaulted 
by D., to prevent his re-entry :—Held: (. was 
in the execution of his duty in returning, & D. 
was liable to be convicted under 1846 Act, s. 114.— 
CoFFIN v. DYKE (1884), 48 J. P. 757, D. ©. 

53. Jurisdiction of magistrates—To try offence.) 
—-A county’ ct. bailiff, while acting in the course 
of his duty, was assaulted by F., who was sum- 
moned for the assault under 1846 Act, s. 114 :— 

Held: (1) that sect. was not impliedly repealed 
by Offences Against the Person Act, 1861 (c. 100), 
8.42; (2) the justices could not decline jurisdiction 
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on the ground that a question might arise as to 
the execution under the process of a ct. of justice. 
—R. v. Briees (1888), 47 J. P. 615, D. O 

54. Fine imposed by jJudge—-No appeal from 
order.]|—There is no right of a from an order 
of a county ct. judge, made under 1888 Act, s. 48, 
imposing @ fine for an assault upon a bailiff of the 
ct. while engaged in the execution of his duty.— 
Lewis v. OWEN, (1894] 1 Q. B. 102; 68 L. J. Q. B. 
233; 69 L. T. 861; 58 J. P. 268; 42 W. R. 264; 
10 T. L. R. 39; 38 Sol. Jo. 27; 10 R. 59, 0. A. 

Appeals generally, see Part VIII., post. 

See, generally, EXECUTION; PUBLIC AUTHORI- 
TIES & bonito OFFICERS ; SHERIFFS & BAILIVES. 


Sect. 5.—OFFICERS ACTING AS SOLICITORS OR 
AGENTS IN OWN COURT. 


See, now, 1888 Act, s. 41. 


55. Assistant registrar — ‘‘ Officer ’’ prohibited | 


from acting.|—-An assistant clerk of a county ct., 
appointed under 1846 Act, s. 24, is an officer of 
such ct., &, if he acts for any party in any pro- 
ceeding in such ct., is liable to the penalty imposed 
by s, 30.—ACKROYD v. Guu (1856), 5 H. & B. 
808; 25 L. J. Q. B. 111; 26 L. T. O. S. 197; 
20 J. P. 501; 2 Jur. N. S. 184; 4 W. R. 204; 
119 HK. R. 682. 

56. Application by high bailiff—-Issue of 
watrant—Not a ‘‘ proceeding ’’ in the court.|— 
An application by the high bailiff of a county 
ct. to a deputy judge of such ct., for a warrant, 
under Absconding Debtors Arrest Act, 1851 
(c. 52), s 1, & the obtaining & issuing of 
such warrant by the high bailiff, is not a pro- 
ceeding in the county ct., within the 1846 Act, 
ss. 29 & 30, by which it is made penal for the 
officers of the county ct. to be directly or indirectly 
engaged as attorney or agent for any party in any 
proceeding in that ct.—WARDEN v. STONE (1857), 
7. & B. 603; 26L. J. Q. B. 200; 29 L. T. 0.8. 
page Jur. N. 8. 491; 5 W. R. 501; 119 H.R. 

57. Registrar-——- Member of firm of solicitors — 
Letter written before action—Not a step in proceed- 


ings.| — LonasTarFn® v. Wooprow (1894), 38 
Sol. Jo. 275, D. O. 
58. —— Acting as solicitor—Can defend action 


against himself.]—1888 Act, s. 41, which provides 
that the registrar of a county ct. shall not be 
engaged as solr. for any party in any proceeding 
in the registrar’s ct., does not prevent a registrar, 
who is a solr., from defending himself in person 
In an action brought against him in his own ct., 
or from recovering from pltfs. in the action such 
costs as a solr. deft. is entitled to on taxation, 
under Ord. 53, r. 25; & by reason of s. 118 of the 
Act, which provides that all costs shall be taxed 
by the registrar of the ct. in which they were 
incurred, the registrar’s bill of costs must, of 
necessity, be taxed by the registrar himself. 

Deft. was the registrar of a county ct. & was 
also a practising solr. Pltfs. brought an action 
against him in that ct., allegi ng negligence by 
him in his official capacity. De . acted as his 
own solr. in the action, was represented by 
counsel at the ‘trial. The county. ct. judge gave 
judgment for deft. with coste. Deft. brought in 
his bill of costs for taxation, & gave notice of a 
taxation before himself. Pitfs.’ solr. attended the 
taxation under protest, &,on the taxation, deft. 
disallowed several items. Pltfs. applied to the 


unty ct. ju to review the taxation, & on the 
review the ju taxed off two further items :— 
Held: the taxation had to take place of necessity 
before deft. himself; the deft. appeared in person 
& did not lose his costs because he was also 
registrar & a solr.; the county ct. judge had not 
taxed on any wrong principle; &, further, by 
their application to the county ct. judge pltfs. had 
waived their objection to the jurisdiction.— 
ToLputtT (H.) & Co., Lrp. v. Morn, [1911] 1 K. B. 
oo oe J. K. B. 686 ; 104 L. T. 148; 65 Sol. Jo. 


Srecr. 6.—PROCEDURE IN RELATION TO ACTIONS 
AGAINST JUDGES AND OFFICERS OF COURT. 
59. In what court action must be brought— 
Against high balliff—Any adjoining district— 
Of which judge is not judge of bailiff’s court- 
Adjoining district in different county.]—Under 
1856 Act, s. 21, where an action is brought against 
the high bailiff of a county ct., for not executing 
& warrant, a summons may issue in any adjoining 
district, the judge of which is not the judge of a 
ct. of which deft. is an officer, whether or not 
such adjoining district is in the same county in 
which deft. neglected to execute the warrant.— 
PARTRIDGH v. HLKINGTON (1870), L. R. 6 Q. B. 
82; 40L. J. Q. B. 49; 19 W. R. 385, D. C. 

60. —— Suit in equity against registrar — 
Jurisdiction of court to transfer—To adjoining 
county court district.|—-1856 Act, s. 21, which 
provides that if an action be brought against an 
officer of a county ct. the summons may be taken 
out in an adjoining district, is applicable to a suit 
in equity as well as to an action at law. 

A bill was filed in the Ct. of Ch. to redeem 
mortgaged property situated in the district of 
the S. county ct. eft. was the registrar of that 
ct.:—Held: the suit might have been brought 
against deft. in the adjoining district of H.; & 


' therefore the ct. had jurisdiction under the 1867 


Act, s. 8, to transfer the cause out of the Ct. of 
Ch. to the county ct. of H.—LInrorpD v. GUDGEON 
(1871), 6 Ch. App. 859; 40 L. J. Ch. 514; 19 
W. R. 577, L. Jd. 

61. Within what time action must be brought— 
Public Authorities Protection Act, 1898 (c. 61)— 
Application of.|—So long as a committal order 
stands, an action will not lie at the suit of a 
judgment debtor against the high bailiff of the 
county ct. for not having served him, debtor, 
with the judgment summons upon which the 
order is made. - 

Any such action against the high bailiff, by 
virtue of Public Authorities Protection Act, 1898 
(c. 61), 8. 1 (a), must be brought within six months 
of the act, neglect or default complained of, & 
therefore it must be brought within six months 
of the time when the bailiff made the return of 
the service of the judgment summons & the 
county ct. judge acted upon it.—TURLEY v. DAW 
(1906), 94 L. T. 216; 22 T. L. R. 281. 

62. Necessity for notice of defence under 1888 
afforded to county ct. bailiffs by 1888 Act, s. 64, 
being a statutory defence, notice must be given 
as provided by Ord. 10, r. 18 a, if a county ct. 
bailiff intends to rely on the sect. as a defence to 
an action against him.—DENNY v. BENNEIT 
(1896), 44 W. R. 833; 40 Sol. Jo. 208, D. C. 

Notice of statutory defences generally, see 
Part Vi, Sect. 5, sub-sect. 1, post. 5 
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Part Il—Jurisdiction. - 


Secr. 1.—IN GENERAL. 

63. Plaint against corporation.|—(1) In order 
to obtain a prohibition on the ground that the 
title to a corporeal or incorporeal hereditament 
comes in question in the action a party may 
apply at any time to the superior cts. & show the 
facts upon affidavit, & is not bound to wait until 
the trial in the county ct. & raise the objection 
there in the first instance. ‘ 

(2) The county ct. has jurisdiction to entertain 
a plaint against a corpn.—BoURNE v. SovuTH 
EAST@RN Ry. Co. (1856), 26 L. T. O. S. 196; 


20 J. P. Jo. 61. 
Annotations :—As to Consd. Shiels v. G. N. Ry. (1861), 


(2 
30 L. J. Q. B. 331. Heft. Rogors v. l. C. & D. Ry. (1877), 
26 W. R. 192. 


64. Action for malicious prosecution.] — A 
plaint in a county ct. alleged that deft.’s wife 
assaulted the wife of pltf., & maliciously caused 
her to be wrongfully charged with stealing a 
shawl & to be conveyed through the streets & 
to be locked up & detained in custody in a police 
cell, & further caused pltf. to be bound with a 
surety in a recognisance for his wife’s due appear- 
ance to await any indictment; whereby pltf. was 
put to £10 expenses in clearing his wife from the 
charge. On the case coming on to be heard 
before the judge of the county ct., deft. objected 
that this was a plaint for a pari adel aN rehmnag ee 
& consequently not within the jurisdiction of 
the ct. The judge said that he had jurisdiction, 
heard the case, & gave judgment for pltf. for 
£10. Deft. applied for a prohibition on affidavits 
which stated these facts, & also averred that 
there was no other assault found to have been 
proved, nor was judgment given for any other 
assault than that comprised in the alleged giving 
pltf.’s wife into custody :—Held: prohibition 
would lie.—JONES v. CURREY (1851), Cox, M. & H. 
559; 20 L. J. Q. B. 438; 15 Jur. 610. 

Ansoctaien :-—Distd. Chivers v. Savage (1855), 25 L. J. Q. B. 


65. -|— Pltf. sought to recover in a 
county ct. £17 12s. 6d., being for money paid for 
loss of time & attendance before the magistrates 
a & complaint & information of W. on behalf 
of defts. It appeared that pltf. having been 
summoned before the magistrates for riding in a 
railway carriage without having paid his fare, & 
the summons having been dismissed with costs, 
the action was brought to recover the expenses 
occasioned by such summons. On motion to set 
aside an order for a prohibition made by a judge 
at chambers :—Held: the plaint was in substance 
@ plaint for a malicious prosecution & therefore 
the order for the prohibition was properly made.— 
Hunt v. NORTH STAFFORDSHIRE Ry. Co. (1857), 
2H. & N. 451; Saund. & M. 208; 29 L. T. 0. 8S. 
214; 5 W. BR. 731; 157 BE. R. 186. 

Anaeaton -—Distd. Austin v. Dowling (1870), L. R. 5 C. P. 





66. ———.|—-Where a plaint, as shown by the 
particulars, is for a cause of action over which 
the county ct. has no jurisdiction, the ct. cannot, 
by amending the particulars under 1856 Act, 
s. 57, alter the cause of action so as to give itself 
jurisdiction. 

The particulars attached to a county ct. sum- 
mons were as follows: ‘‘ To damages sustained 
by me by reason of your making a false charge 
of stealing a tobacco pouch, & silk pocket- 
handkerchief, at the Clerkenwell police court, & 
loss of character, £50”? :—Held: these particulars 


did not disclose a cause of action for false im- 
prisonment, but rather for malicious prosecution 
or slander, & that the judge had no power to 
amend them by substituting the words ‘“‘ false 
imprisonment.”’ 

The words fof the particulars] certainly point 
to malicious prosecution or slander, which causes 
of action the Legislature has excluded from the 
jurisdiction of the county cts. (MELLOR, J.).— 
FlopPER v. WARBURTON (1863), 1 New Rep. 871; 
aoe J. Q. B. 104; 7 L. T.° 722; 11 W. RR. 

See, now, 1888 Act, s. 56. 

67. Action for trespass & false imprisonment.|— 
On a plaint in a county ct. for false imprisonment, 
the evidence was that deft. directed the police to 
arrest pltf. on a charge of felony, which the police 
did. The charge was unfounded in fact. The 
judge of the county ct., in his judgment, used 
expressions indicating that he gave the damages 
in respect of the unfounded charge of felony. On 
a rule for a prohibition :—Held: the cause of 
action alleged in the plaint being one over which 
the judge had jurisdiction, & the evidence having 
proved it, prohibition would not lie, even on the 
assumption that the judge, in estimating the 
damages, erroneously took into consideration 
matters the subject of an action for malicious 
prosecution & therefore not within his jurisdiction. 
—OnIvVERS v. SAVAGE (1855), 5 BE. & B. 697; 2 
Saund. & M.115; 25L. J. Q. B. 85; 261. T. 0.8. 
148; 20 J. P. 451; 2 Jur. N.S. 187; 4 W. RB. 
117; 119 BE. R. 641. 

Aincaion :-—~Mentd. Brandt v. Craddock (1858), 27 L. J. Ex. 


68. -] — Deft.’s wife having given piltf. 
into the custody of a constable on an unfounded 
charge of felony, deft. attended at the police 
station, &, after having been cautioned by the 
inspector on duty that he would not incur the 
responsibility of detaining pltf. unless deft. 
distinctly charged him with felony & signed the 
charge shect, deft. signed the charge sheet, & 
pltf. was detained, & taken next morning before 
the magistrates, who upon the hearing discharged 
him. Pitf. took out a plaint in a county ct. for 
false imprisonment, accompanying it with a 
notice whereby he expressly disclaimed any cause 
of action in respect of the malicious prosecution. 
The judge, erroneously treating the signing of the 
charge sheet as the commencement of a malicious 
prosecution, ruled that the whole was one con- 
tinuous transaction & that the false imprisonment 
could not be separated from the rest, & conse- 
quently that he had no jurisdiction, & nonsuited 
pltf. :—Held: a new trial would be directed. 

The plaint was clearly for false imprisonment 
only, & the notice which accompanied it did not 
change its character; on the contrary it was a 
distinct disclaimer of any intention to go for 





damages for a malicious prosecution. There 
being, then, nothing on the face of the plaint to 
show an absence of jurisdiction, I think the judge 


was wrong in nonsuiting pltf. because some 
evidence got in which might have supported an 
action for malicious prosecution (MONTAGUE 
Smiru, J.).—AUSTIN v. Dow1Ina (1870), L. BR. 5 
C. P. 584; 39 L. J. OC. P. 260; 22 L. T. 721; 
18 W. R. 1008. 


Annotations :—Consd. Sewell v. National Telephone Co., 
11907) 1 K. B. 557. Mentd. Marks v. Frogiey (1898), 
67 L. J. Q. B. 605. 


Part JIJ.—JuURISDICTION. 


69. Action for slander.) — HorreR v. WaAR- 


BURTON, No. 66, ante. 

70. Action involving slander of title.] — Bar- 
BROOKE v. Moore (1889), 88 L. 'T. Jo. 155. 

As to actions taken out of the jurisdiction of 
county cts., see, now, 1888 Act, s. 56. 

71. Application for suspension of increase of 
rent—Under Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 2 (2).]—The 
emergency legislation has allocated to the county 
ct. applications for suspension of increases of rent 
under above Act, & applications under above 
sub-sect. cannot be entertained by the High Ct.— 
X-Rays, Lin. v. ARMITAGE (1922), 66 Sol. Jo. 351. 

Whether consent of Charity Commissioners 
ag sary.|—See CHARITIES, Vol. VIII., p. 395, 

o. 2180. 


Sect. 2.—AS TO LOCALITY. 
SuB-SECT. 1.—ORDINARY ACTIONS. 
A. Meaning of ‘‘ Dwell.” 
(a) Person having more than one Residence. 


See, now, 1888 Act, s. 74. 
72. Permanent & temporary residences — No 
‘* dwelling ’’ at temporary residence.|—Where a 
man, having his permanent residence at one 
place, has a lodging, for a temporary purpose 
only, at another place, he does not ‘‘ dwell” at 
the latter place, within the meaning of 1846 Act, 
s. 128, so as to oust the jurisdiction of the superior 
755; 6 Exch. 337, n.; 2 L. M. & P. 681; Cox, 
M. & H. 544; 21 L. J. C. P. 27; 18 L. T. O. 8. 
139; 15 J. P. 803; 15 Jur. 1108; 138 EB. R. 672. 
Annotations :—Distd. Bailey & Pegg v. Bryant (1858), 28 
L. J. Q. B. 86; Dunston v. Paterson (1859), 2L. J.C. P. 
97. Consd. Butler v. Ablewhite (1859), 6 C. B. N. S. é 
td, Alexander v. Jones (1866), L. R. 1 Kxch. 133. 
eid. Pigrim v. Knatchbull (1868). 18 C. B. N. S. 798. 
Mentd. Crake v. Powell (1852), 2 KE. & B. 210; Meredith 
v, Gittins (1852), 18 Q. B. 257 ; Meredith v 1852), 
18 L. T. O. 8, 248; 
. Je .. B. 225; Collins v. Johnson (1855) 
588 ;_Morlsse v. Royal British Bank (1856), 1 C. B. N. 8. 
67; Re Newport Bridge (1859), 2 E. & E. 377 ;_Corbott 
v. General Steam Navigation Co 


R. v. Wollez & Bliss, Re: Hart “(d880). 8 Cox, C. C. 337; 
R. v. Oxford (1879), 4 Q. B. D. 525; Julius v. Oxford 
(1880), 6 App, Cas, 214; Emden v. Carte (1881), 19 Ch. D. 

311; R.»v. Mitchell, Hz yp. Livesey, [1913] 1 K. B. 561; 

Taylor v. Faires (1920), 65 Sol. Jo. 116. 

73. -|— Pltf. is entitled to costs 
under 1852 Act, s. 4, though he obtains a verdict 
for 40s. only, if his permanent place of residence 
1s more than twenty miles from the place where 
pltf. dwells or carries on his business, although 
at the time of the commencement of the action 
he was for a temporary purpose residing within 
that distance.—Marsu v. CONQUEST (1864), 17 
C. B. N. 8. 418; 4 New Rep. 282; 38 L. J. C. P. 
319; 10 L. T. 717; 10 Jur. N. S. 989; 12 W. R. 
1006 ; 144 BE. R. 169. 

Annotations :-—Mentd. Lyon v. Knowles (1864), 12 W. R. 
1083; Chatterton v. Cave (1875), 44 L. J. C. P. 386; 
Monaghan v. a (1886), 2 T. L. R. 685; Karno v. 
Pathé Fréres (1909), 100 L. T. 260. 


See No. 80, post. 

74. More than one permanent residence — 
Where residing when action a rccoaer ag 
a member of Parliament, had a house in London, 
within twenty miles of deft., in which he resided 
only for about three months in the year in order 
to attend in Parliament, & he resided chiefly the 
rest of the year at his iron works in the country, 
more than twenty miles from deft., & was residing 
there at the time when he brought an action in 

ct. for a cause within the jurisdiction of the 
City Small Debts Ct., in which he recovered not 








1859), 28 L. J. Ex. 214; | 
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more than £50 :—Held: pltf. ‘‘ dwelt ’’ in London, 
& therefore did not dwell more than twenty miles 
from deft., & deft. was entitled, under London 
(City) Small Debts Extension Act, 1852 (c. Ixxvii), 
8s. 119, to enter a suggestion to deprive pltf. of 
costs.— BAILEY v. BRYANT (1858), 1 i. & i. 340 3 
a J. Q. B. 86; 5 Jur. N. S. 468; 120 BE. R. 
Annotations eee & Distd. Butler v. Ablewhite (1859), 
6 C. B. N.S. 740. 





C Consd. Kerr v. Haynes (1860), 29 
L. J. Q. B. 70. Refd. Pigrim v. Knatchbull (1865), 18 
C. B. N. S. 79 
75. -|— Plitf. had two permanent 





places of residence, one in London, where deft. 
dwelt, & where the cause of action accrued, & 
the other more than twenty miles from London. 
At the time of bringing the action pltf. was living 
with his family at his country residence :—Held : 
a case of concurrent jurisdiction, & pltf. was 
entitled to costs under 1852 Act, s. 4.—BUTLER v. 
ABLEWHITE (1859), 6 C. B. N. S. 740; 28 
L. J. C. P. 202; 5 Jur. N.S. 1268; 7 W. R. 583 ; 
141 E. R. 642. 

Annotations :—Consd. Kerr v. Haynes (1860), 29 L. J. Q. B 


70; Marsh r. Conquest (1864), 17 C. B. N. 8.418. Apprvd. 
& Apid. Vigrim v. Knatchbul! (1865), 18 C. B. N.S, 708. 


76. —— One residence at business 
premises.]—-Threc years before action brought, 
pltf. hired a house at M., & from that time had his 
wife, family, & servants permanently established : 
there, he & his family occupying that house as 
their dwelling & home. He at the same time 
carried on business as a law stationer in London, & 
occupied three houses there. He was in the habit 
of passing three or four days of each week in 
London, occupying two rooms in one of the houses, 
which rooms had been fitted up for his residence 
while staying in town. He always absented him- 
self from London, & resided with his family at M. 
whenever his business would allow. In the 
winter & early spring he was usually in London 
four days in each week; during the rest of the 
year, he was usually in M. three & occasionally 
four days in the week. On the day upon which 
the action was brought he was in ndon; but 
when the writ was issued he was on his way to M.: 
—RHeld: pltf. dwelt at M. & not in London.— 
Kerr v. HAYNES (1860), 29 L. J. Q. B. 70; 2 
ne 11; 24J.P.182; 6 Jur. N.S. 169; 8 W. Rh. 
Annotations :—Refd. Adams v. (4. W. Ry. (1861), < H. &N. 


404; VPigrim v. Knatebbul! (1865), 378 C. B. 798, 
Mentd. Flower v. Allan (1863), 12 W. R. 160. 


77. -}-— A writ of summons issued 
against deft. on Jan. 5, 1865. Deft. had two 
residences, one in London, the other in Kent, more 
than twenty miles distant from the pltf.’s residence, 
which was in London. On Jan. 4, pltf.’s attorney 
received a letter from deft., dated from his residence 
in Kent, referring him to his attorneys in London 
to accept service of process for him. Deft.’s 
attorneys on the day of the issuing of the writ 
gave an undertaking to appear, & on that day one 
of them had an interview with deft. at his London 
residence :—Held: the result of the facts thus 
appearing was that deft. was residing in Kent at 
the time of the commencement of the action & 
consequently that there was concurrent juris- 
diction & pltf. was entitled to his costs under 
1852 Act, s. 4.—PIGRIM v. KNATCHBULL (1865), 
18 C. B. N. 8. 798; 6 New Rep. 67; 34 L. J. C. P. 
257; 11 Jur. N. S. 389; 13 W. R. 657; 144 
E. R. 659; sub nom. PILGRIM v. KNATCHBULL, 
12 L. T. 383. 

‘* Dwelling ’’ of corporations.|—See Sect. 2, 
sub-sect. 1, C., post. : 

As regards jurisdiction of Mayor’s Court, London.| 
—See MAYOR’s Court, LONDON. 
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Sect. 2.—As to locality: Sub-sect. 1, A. (b), B. (a) 
(b) 4., ti. & tt4., C.] 


(b) Other Cases. 


See, now, 1888 Act, s. 74. 

78. Bona fide residence—Acquired for purpose 
Of jurisdiction—Day before issue of summons.]— 
It is no objection to the jurisdiction of a county 
ct. under 1856 Act, s. 18, that pltf. has become 
resident within the district of the ct. for the very 
purpose of giving it jurisdiction, provided that the 
residence was actually & bond fide, & not colourably 
& collusively, acquired before the issuing of the 
summons, although occupation commenced only 
the day before it is issued.—MASssEY v. BURTON, 
Re BLoomspury County Court, (1857) 2 H. & N. 
5697; Saund. & M. 218; 27 L. J. Ex. 101; 80 
L. T. O. S. 156; 22 J. P. 87; 3 Jur. N.S. 1180; 
6 W. R. 108. 

Annotation :—Refd. Webber v. Shaw (1862), 10 W. R. 526. 

79. Not detention in gaol.]— A gaol in which 
& person is confined is not a dwelling within 1846 
Act, s. 128. 

Pitf., being on a visit to her sister, personated 
her, & was taken upon a ca. sa. in her stead. She 
was taken to M. gaol, which was more than twenty 
miles from deft.’s & remained there up to the 
commencement of the action. Upon her dis- 
charge from custody she returned to her sister’s. 
There was nothing to show how long she had been 
at her sister’s HT eld: her residence in the gaol, 
being temporary & compulsory, she did not 
dwell there within the meaning of 1846 Act, 
8 128.—DUNSTON v. PATERSON (1858), 5 C. B. N.S. 
267; 28 L. J. C. P. 97; 32 L. T. O. S. 61; 22 
J. P. 690; 4 Jur. N. S. 1024; 6 W. R. 768; 
141 EK. R. 106. 

Annotations hee: pon Butler v. Ablewhite (1859), a C. B. N.S. 


740. Mentd. teh v. Lewis (1861), 7 H. N. 367; 
Parr v. Lillicrap (1862), 1 H. & C. 615. 


80. Temporary residence—No permanent resi- 
dence.|—A person who has no permancnt place 
of abode “ dwells’’ within the meaning of 1846 
Act, s. 128, at the place at which he may be 
temporarily residing.—- ALEXANDER v. JONES (1866), 
L. R. 1 Exch. 183; 4H. & C. 204; 85 L. J. Ex. 
78; 13 L. T. 719; 30 J. P. 103; 12 Jur. N.S. 
125; 14 W. R. 400. 

81. Residence of substantial defendant — Not 
co-defendant with same interest as plaintiff.)— 
(1) In order to bring a plaint within the juris- 
diction of a county ct. under 1867 Act, s. 1, on the 
ground of a deft. residing in the district of that ct. 
such deft. must be a substantial deft., & the fact 
that one of defts., who was in the same interest 
as pitf., had @ place of residence within the district 
is not sufficient to give the county ct. jurisdiction. 

(2) The fact that a bill to secure the subject of 
the suit was dated & made payable within the 
district does not give jurisdiction——BAkuR v. 
Walr (1869), L. R. 9 Eq. 108; 39 L. J. Ch. 204; 
21 L. T. 682; 34 J. P. 196; 18 W. R. 185. 

Under Bankruptcy Rules, 1870, r. 17.]— See 
BANKRUPTOY & INSOLVENCY, Vol. IV., p. 38, 
No. 822. 

** Dwelling ’? of corporations.|]—Scee Sect. 2, sub- 
sect. 1, C., post. 

As regards jurisdiction of Mayor’s Court, London.] 

-See Mayor's Court, LONDON. 


B. Meaning of “ Carry on his Business.” 
(a) What Occupation constitutes carrying on 
Business. 
See, now, 1888 Act, s. 74. 


82. Not clerk—-In government department.|— | 
A clerk in the Excise Office, attending the office . 


- County CouRTSs. 


in the City of London from ten till four every 
day, Sundays & holidays excepted, & having no 
other means of obtai his livelihood, but 
residing with his wife & family out of London, is 
not a person “‘ seeking a livelihood” within the 
City of London or its liberties, within the meaning 
of those words in 39 & 40, Geo. 3, c. civ., & therefore 
he is liable to be sued in the superior cts. for a 
debt under £5.—SmiTH v. HuRRELL (1830), 10 
Ne C. 642; 8L. J. 0. 8. K. B. 198; 109 E. R. 

83. ——.}—A clerk to the Privy Council 
is not a person who “ carries on his business ’’ at 
the office of the Privy Council, within the meanin 
of 1846 Act, s. 60.—SANGSTER v. Kay (1850), 
Exch. 886; Cox, M. & H. 328; Rob. L. & W. 
488; 15 L. T. O. S. 186; 14 J. P. 355. 
Annotation :—Mentd. Graham v. Lewis (1888), 22 Q. B. D. 1. 

84, |—A clerk in the Admity., 
who, as such, attends daily at an office within the 
city of London, is not a person who “ carries on his 
business ’’ there within 10 & 11 Vict. c. lxxi. 

A bill of exchange was drawn & accepted, & the 
indorser put his name upon it, within the city of 
London, but it was delivered to the indorsee in 
the county of Middlesex :—Held: the cause of 
action did not arise within the city of London.— 
BuckKLEY v. HANN (1850), 5 Exch. 48; Cox, 
M. & H. 269; Rob. L. & W. 307; 19 L. J. Ex. 
heat 141. T. O. S, 444; 14 J. P. 467; 14 Jur. 


Annotations :—Retd. R. v. Birch (1852), Bail Ct. Cas. 56; 
Wilde v. Sheridan (1852), 19 L. T. O. 8. 126; Mitchell »v. 
Hender (1854), 23 L. T. 0. 8. 83: Graham ». Lewis (1888), 
22 Q. B. D. 1; Read v. Brown (1888), 22 Q. B.D. 128. 


Mentd. BR. v. Norfolk dge 
J.P. Jo. 180; Borthwick v. Walton (1855), 15 C. B. 501. 


85. Deputy sealer in Court of Chancery.| — 
The deputy sealer in the Ct. of Ch. performed his 
duty of affixing the Great Seal to certain instru- 
ments, in a room called the sealer’s room, adjoining 
the ct. at Westminster or Lincoln’s Inn where the 
Lord Chancellor sat for the time being; or in a 
room called the sealer’s room at the House of 
Lords when the Lord Chancellor attended the 
House judicially & at other times in the Great 
Seal Patent Office, Quality Court, Chancery Lane : 
—Held: the sealer’s room or office, not being a 
fixed place, but shifting with the avocations of 
the Lord Chancellor, could not be deemed a place 
of business for the purpose of giving jurisdiction 
to a county ct. within 1846 Act, s. 128. Us 
whether the duty performed by the deputy sealer 
was a business at al}, within that sect.—ROLFE v. 
LEARMONTH (1849), 14 Q. B. 196; Cox, M. & H. 
267; Rob. L. & W. 148; 19L. J. Q. B. 10; 14 
L. T. O. 8, 128; 13 Jur. 986; 117 E. R. 79. 
Annotations :—. . . , & 43. 

Refd. ge ole tena (Gest )» aoun i cite dy 33. Monta: 

Alexander v. Jones (1865), 35 L. J. Ex. 78. 

86. Director of joint stock company.] — By 
1888 Act, s. 74, ‘‘ Every action or matter may be 
commenced in the ct. within the district of which 
deft. . . . shall dwell or carry on his business ’’ :— 
Held: for that purpose the business of a joint 
stock co. is not the business of ita directors; & 
the mere fact that such a co. carries on business 
within the district of a particular county ct. does 
not render a director of the co. liable to be sued 
in that ay a in res a any cause . action 
arising outside the district.—CaIn v. BUTLER 
[1916] 1 K. B. 750; 85 L. J. K. B. 804; 114 
L. T. 698; 32 T. L. R. 810. 

Surgeon & accoucheur.]—See No. 90, post. 
rag & INsouvEeNocy, Vol. IV., p 

oO. ; 











Part ITI.--JURIsDICTION. 


As re jurisdiction of Mayor’s Court, London.] 
—~See Yor’s Court, LONDON. 
(b) Place of Business. 
i, In General. 


See, now, 1888 Act, s. 74, ; 

87. More places than one.|—-To give juris- 
diction to a county ct. on the ground that the 
cause of action arose within the district it is 
necessary that pltf. should obtain the leave of the 
ct. to issue the summons in pursuance of 1846 Act, 
s. 60. 1846 Act, s. 60, confers jurisdiction on 
county cts. to issue a summons, “ in any district 
in which deft. or one of defts. shall dwell or 
carry on his business at the time of the action 
brought ” :—Held: (1) a corpn. or railway co. 
‘dwells’? at the place where it carries on its 
business ; (2) the place where such a body carry 
on business is where they carry on their general 
business, not where they carry on a part, or even 
a material part of their business. Semble: within 
1846 Act, s. 60, a person may carry on business in 
more places than one. 

We cannot issue a mandamus or rule the judge 
to do an act or take a step in a cause in which the 
county ct. has no jurisdiction (WIGHTMAN, J.).- 
Re Brown v. LONDON & NoRTH WESTERN Ry. Co. 
(1863), 4 B. & S. 326; 2 New Rep. 447; 32 
L. J. Q. B. 818; 8 Ll. T. 695; 27 J. P. 711; 10 
Jur. N. S. 234; 11 W. R. 884; 122 E. R. 481. 
Annotations :—As_to @) Apld. Le Tailleur v. S. EB. Ry. 

(1877), 3 C. P. D..18; Rogers v. L. C. & D. Ry. (1877), 

26 W. R.192. Refd. Graham v. Lewis (1888), 57 L. J. Q. B. 

376. Generally, Mentd. Shea v. United Sick & Burial 

Soc, of St. Patrick (1867), 37 L. J.C. P. 50 ; Cesena Sulphur 

Co. v. Nicholson, Calcutta Jute Mills Co. v. Same (1876), 1 

Ex. D. 428; Re Bowie, Hz p. Breull (1880), 50 L. J. Ch. 

384; Erichsen v. Last (1881), 45 L. T. 703; Kast End 

Benefit Bldg. Soc. v. Slack 1891), 60 L. J. Q. B. 359; 

anlding: i aa of Sainte Union des Sacrés Coours (1892), 

Of corporations.|— See Sect. 2, sub-scct. 1, C, post. 

As regards jurisdiction of Mayor’s Court, London.] 
——See MAyor’s Court, LONDON. 


ii. Business carried on personally. 
See, now, 1888 Act, s. 74. 
88. Changing place of business.|—Ro.Lre v. 
ONTH, No. 85, ante. 

89. Permanent place of business elsewhere 
—Higgler’s business.|—Nussey v. GLENDINNING 
(1854), 23 L. T. O. 8. 93, D. C. 

90. Business in one district— Residence in 
another district—Surgeon’s practice.|—H. was a 
surgeon, apothecary & accoucheur, residing at C., 
in the district of county ct. A. He daily attended 
to patients requiring his advice residing in the 
district of county ct. B.:—Held: he carried on 
his business within the jurisdiction of county ct. 
B., within the meaning of 1846 Act, s. 128. 

He was also a partner in a mine on the cost-book 
principle in the district of county ct. B. He 
never attended to the mine personally, but the 
business was conducted by an agent. Semble: 
H. did not carry on the business of a miner within 
the jurisdiction of county ct. B. within the meaning 
of the statute, which contemplates personal atten- 
dance.—MITCHELL v. HENDER (1854), 1 Saund. 
& M. 22; 28 L. J. Q. B. 278; 23 L. T. O. S. 83; 


18 J. P. 728; 18 Jur. 480; 2 W. R. 411; 2 
O. L. R. 460. 
91. Builder’s particular job.}—Upon 








an application to veal pltf. of costs, it appeared 

that deft. was a builder, who had been employed 

to fit up certain houses in the county ct. district, 

where a material part of the cause of action arose, 

& that for the Pao of performing that contract 
te) 


he had set up wor ps & counting-houses there : 
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—Held: as the works there were only set up for 
the purpose of the particular job, & his permanent 
residence was elsewhere, he did not carry on his 
business there within the meaning of the Act.— 
GORSLETT v. HARRIS (1857), 1 Saund. & M. 189; 
29 L. T. O. S. 75. 

AGRE, :—Refd. Shiels v. G. N. Ry. (1861), 30 L. J. Q. B. 


As regards jurisdiction of Mayor’s Court, London.] 
— See Mayor’s Court, LONDON. 


iii. Business not carried on personally. 

See, now, 1888 Act, s. 74. 

92. Business carried on by agent—Principal 
dwelling elsewhere.|—Pltf. who dwells more than 
twenty miles from deft. may sue in the superior 
cts. for a debt under £20 although he carries on 
business at a parts within that distance by an 
agent, who sold the goods there to deft., which 
are the subject of the debt.— SHIELS v. Rat (1849), 
Cox, M. & H. 192; 12 L. T. O. S, 402. 

93. ——- ———.]——_WHILEY v. StirF (1854), 22 
L. T. O. S. 245; sub nom. WILEY v. STIFF, 18 
J. P. 266. 

94. ——— No personal attendance of principal— 
Partnership in mine.]|—MITCHELL v. HENDER, 
No. 90, ante. 

95. Business carried on by  partner-—For 
dormant partner.)—WHILEY v. Stir (1854), 22 
Wr T. O. S. 248; sub nom. WiLEY v. Stirr, 18 J. P. 

6. 

96. Branch office—Principal office elsewhere— 
Partnership.|—Where a Scottish firm carrying 
on business in Scotland with a branch oltice 
situate within the jurisdiction of a county ct. 
were sued in the firm’s name, & the summons was 
served at the branch office :—Held: the tirm 
‘* carried on business ”’ within the jurisdiction, the 
service was good, & the county ct. judge was wrong 
in declining to exercise jurisdiction. _-W EATHERLEY 
v. CALDER & Co. (1889), 61 L. T. 508, D. C. 

97. Registered office of company—Business of 
company—Not of director.|—-CaIN v. BUTLER, 
No. 86, ante. 

As regards jurisdiction of Mayor’s Court, London. } 
—See MAYOR’s CourRT, LONDON. 


C. Dwelling and Place of Business of Company 
or Corporation. 
See 1888 Act, s. 74. 
See, generally, COMPANIES. 
98. General rule.|——A body corporate ma 
‘* dwell’ within the meaning of 1846 Act, s. 128, 


which gives concurrent jurisdiction to the superior 
cts., when pltf. dwells more than twenty miles 
from deft. 

A. railway co. is deemed to dwell at the principal 
office, & not at every station on the line.—ADAMs 
v. GREAT WESTERN Ry. Co. (1861), 6 H. & N. 
404; 30 L. J. Ex. 124; 3 L. T. 681; 9 W. R. 
ea ciaiteta -AsiA, Ghicla ¥. G. N, Ry. (1861), 801,31 @ B 
Aa Bota. pebhne. L. &N.W. by. (i803) iB. 

ypsham Blue Lias Cement Co. v. Baker (1863), 
. Cesena Sulphur Co. v. Nicholson, 

Calcutta Jute Mills Co. v. Same (1876), 1 Ex. D. 428. 

99. ** Dwells ’’ at place of business.|—A corpn. 
‘* dwells ’’ within the meaning of 1846 Act, s. 128, 
at the place where its business is carried on. 

Therefore, where a joint stock co. completely 
registered carried on its business within twenty 
miles of the place, & within the jurisdiction of the 
county ct., where pltf. resided, but several of the 
shareholders dwelt beyond that distance & out 
of such jurisdiction :—Held: the superior ct. 
aay not concurrent jurisdiction with the county 
ct. : 
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Sect. 2.—-As to locality : Sub-sect. 1, C. & D. (a), t. 
& ii., (b) 7.] 


Semble: 7 & 8 Vict. c. 110, s. 68, which enables 
the ct. or a judge to allow execution to issue 
against the shareholders of a joint stock co. does 
not apply to pltf. in a county ct.—TaYLOR v. 
CROWLAND Gas & COKE Co, (1855), 11 Exch. 1; 
24 L. J. Ex. 233; 25 L. T. 0.8.55; 19 J. P. 295; 
1 Jur. N. S. 358; 3 W. R. 368; 3 C. L. R. 865 ; 
156 E. R. 720. 


Annotations :-—Consd. Ad 
631; Shiels v. G. N. 
Brown v. L. & N. W. Ry. (1863), 32 L. J. Q. B. 
Keynsham Blue Lias Lime Co. v. Baker (1863), 


amr SoG RY ARB 
- 32 L. J. Q. B. 318. Refd. 
2H. & C. 
CG. P. 


729: Strachey v. Osborne (1874), L. R. 10 92. 

Menid. Day v. e (1862), 26 J. P. 55 ; Cesena Sulphur 

o Le OIsOH, Calcutta Jute Mills Co. v. Same (1876), 
x D. 


100. At principal office—Of railway company— 
Not at local station.|—If a ry. co. injure a chattel 
of pitf. in county ct. district A., the co. cannot 
be sued for it in county ct. district B., merely 
because they have a local station in district B., at 
which passengers are booked & goods received for 
carriage; for a ry. co. does not carry on its 
business within the meaning of 1846 Act, s. 60, 
at every place where it has a station, but only at 
the principal office, where the directors meet & 
the general business of the co. is transacted.— 
SHIELS v. GREAT NORTHERN Ry. Co. (1861), 30 
L. J. Q. B. 331; 4 L. T. 479; 7 Jur. N.S. 631; 
9 W. R. 789. 

Annotations :—Consd. Re Brown v. L. & N. W. Ry. (1863), 
4 B. & S. 326. Refd. Keynsham Blue Lias Lime Co. ». 
Baker (1863), 2 H. & C. 729. Moentd. Cesena Sulphur 
Co. v. Nicholson, Calcutta Jute Mills Co. ». Same (1876), 
1 Ix. D. 428; Re Bowie, Ez p. Breull (1880), 50 L. J. Ch. 
384; Grahain v. Lewis (1888), 57 L. J. Q. B. 376. 

101. -|— ADAMS Vv. 
WESTERN Ity. Co., No. 98, ante. 

1 -}—Re Brown v. LONDON 
& NorrH WESTERN Ry. Co., No. 87, ante. 

108. Not at agent’s office—Railway company.]— 
P. & Co. kept a receiving-house in U. St., withi 
the jurisdiction of the county ct. of S., & received 
goods there, as agents for defts. & other ry. cos., 
to be transmitted by their respective railways, 
& gave receipts in the names of the cos. :—Held: 
defts. did not carry on business within the juris- 
diction of the county ct. of S. under 1846 Act, 
8. 125.—MINOR v. LONDON & NoRTH WESTERN 
Ry. Co. (1856), 1 C. B. N. S. 325; 26 L. J. C. P. 
39; 28L. T. 0.8. 144; 213. P. 348; 2 Jur.N.S. 
1168; 5 W. R. 122; 140 BE. R. 184. 

Annotations :-—Refd. Shea v. United Sick & Burial Soc. of 
St. Patrick (1867), 37 L. J. 0. P. 50. Mentd. La Bourgogne 
(1898), 68 L. J. P. 9. 

104. Trading company.]—A co., carrying 
on business in London, which employs in a country 
town a general commission agent, who transacts 
the co.’s business in such town, in an office for 
which the co. pay him rent, does not ‘“ carry on 
business’ in that town within the meaning of 
1846 Act, s. 128.—CorBETT v. GENERAL STEAM 
NAVIGATION Co. (1859), 4 H. & N. 482; 28 
L. J. Ex. 214; 33 L. T. O. 8S. 187; 28 J. P. 844; 
7 W. R. 498; 157 EB. R. 928. 

Annotations :—Refd. Adams v. G. W. Ry. (1861), 6 H. & N. 
404. Mentd. Baillie v. Goodwin (1886), 33 Ch. D. 604; 
La Bourgogne, [1899) P. 1. 

105. -]—Where a _ registered joint 
stock co. sells goods through an agent who sells 
them in his own name at his place of business 
within twenty miles of the deft.’s residence, the 
co. are nevertheless entitled to costs under the 
county cts. Acts if their place of business is more 
than twenty miles from deft.—OLpDHAmM BUILDING 
& MANUFACTURING Co., Lrp. v. HEALD (1864), 
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County Courts. 


8 H. & C. 182; 4 New Top. 252; 283 L. J. Ex. 
236; 10 L. T. 584; 159 H. R. 478. 

106. At place of manufacture & sale—-Not at 
registered office—Manufacturing company.] —A 
registered joint stock co. for the manufacture & 
sale of goods, dwells & carries on business, within 
1846 Act, s. 128, at the place of manufacture & 
sale, & not at the registered office of the co.— 
KEYNSHAM BuiuE Lias Lime Co. v. BAKER (1868), 
2H. & C. 729; 33 L. J. Ex. 41; 9 L. T. 418; 


9 Jur. N. S. 1846; 12 W. R. 156; 159 HB. R. 302. 

Annotations :—Refd. Aberystwith Promenade Pier Co. v, 
Cooper (1865), 35 L. J. Q. B. 44. entd. Cesena Sulphur 
Co. v. Nicholson, Calcutta, Jute Mills Co. v. Same (1876), 
1 Kx. D. 428; Baillie v. Goodwin (1886), 33 Ch. D. 604; 
Jones v. Scottish Accident Insce. (1886), 17 Q. B. UD. 421. 


107. At registered office—Where main business 
transacted—Pier company—Not place where pier 
maintained.|A pier co. had for its object to 
erect & maintain a pier in Wales, where tolls were 
received, but the registered office was in London, 
where the main business was carried on :—Held: 
London was the place where the company dwelt, 
& not Wales, & the jurisdiction accordingly was 
not in the county ct. of the part of Wales where 
the pier was situated.—ABFRYSTWITH PROMENADE 
Pirrk Co., Lrp. v. Cooper (1865), 35 L. J. Q. B. 
44; 18 L. T. 273; 30 J. P. 791; 12 Jar. N.S. 


995; 14 W. R. 28. 
Annotation :-—Mentd. Cesena Sulphur Co. »v. Nicholson, 
Calcutta Jute Mills Co. v. Same (1876), 1 Ex. D. 428. 


See, also, No. 86, ante. 

108. At usual place of business—Friendly 
society—Principal office elsewhere—Friendly So- 
cieties Act, 1855 ie 63), s. 41.])—-By the above Act 
the county ct. of the district within which ‘‘ the 
usual or principal place of business of the society ” 
is situate, is to have jurisdiction over the disputes 
with members, in certain cases :—Held: it was 
not sufficient for a prohibition against a county ct. 
hearing & determining such matter to show that 
the usual & principal place of business of the 
society is not situate within the district of such 
ct., without showing also that the society has no 
usual place of business within such district. 

The ct. has a discretion in granting a prohibition 
although an arbitrator has been appointed & the 
forty days within which under sect. 41 he is to 
give his decision may not have elapsed.—SHEA v. 
UNITED Sick & BuRIAL Soctgetry OF St. PATRICK 
ieee 37 L. J.C. P. 50; 17 L. T. 176; 16 W. RB. 
84. 

Friendly socicties generally, see FRIENDLY 
SOCIETIES, : 

As regards jurisdiction of Mayor’s Court, London.] 
—See MAYOR’S CoURT, LONDON. 


D. Meaning of ‘‘ District in which Cause of Action 
or Claim wholly or in part arose.” 


(a) Contracts. 
i. In General. 


See, now, 1888 Act, s. 74. 

_Nore.—Under 1888 Act (as has been the case 
since 1867) a county court may, by leave, entertain 
any action if the cause of action arose within iis 
district either “‘ wholly or in part.” Under 1846 
Act, s. 60, a county court had no jurisdiction if a 
‘part of the cause of action’’ arose outside its 
jurisdiction. Conse ly the decisions under 1846 
Act, 8. 60, have been included as being in point for 
the purpose of ascertaining the district within which 
@ cause of action ‘in part arose.” The decisions 
under 1846 Act, s. 128, which provided for the con- 
current jurisdiction of the county courts & the 
superior courts ‘“‘ where the cause of action did not 
arise wholly or in some material point within the 


Part II].—JURISDICTION. 


jurisdiction of the court within which defendant 
dwells or carries on his business at the time of the 
action brought”? have also been included as being 
in point. 

109. General rule.|—Where the question is, 
whether ‘‘ the cause of action ’”’ has arisen within 
the jurisdiction of a county ct., that means, in the 
case of a contract, the contract sued upon; & as 
a contract is an entire thing, the cause of action 
arises thereupon, so far as regards the contract 
itself, at the time & place when such contract is 
finally entered into. 

Deft. resided at B., & pltf. bargained with him 
there by parol for the purchase of a horse from him 
for a price above £10, but the bargain was not 
completed. The next day deft., within the 
jurisdiction of the county ct. of T., completed 
the bargain, & agreed to warrant the horse, & 
then delivered the horse to pltf. :—Held: he was 
rightly sued in that ct. for a breach of the warranty, 
& the “ whole ”’ cause of action arose there, within 
the meaning of 1846 Act, s. 60. 

Semble: where a contract for sale of goods 
within Stat. Frauds is made by parol at one place 
& time, & ratified at another place & time by part 
payment or delivery, the ‘‘ cause of action ’’ 
within the meaning of 1846 Act arises at the 
latter time & place; & it is clearly so if the terms 
are then finally settled.— ARis v. ORCHARD (1860), 
6H. & N. 160; 30 L. J. Ex. 21; 3 L. T. 443; 
158 WW. R. 66; sub nom. Avis v. ORCHARD, 9 
W. R. 106. 

See, generally, CONTRACT. 

As regards jurisdiction of Mayor’s Court, London.]| 
—See MAYOR’s CouRT, LONDON. 


ii. Contracts by Letter. 


Sce, now, 1888 Act, s. 74. 

110. Not district where letter posted—Contract 
carried out outside jurisdiction—For sale of goods 
-—1846 Act, s. 128.|—Deft., residing at N. within 
the jurisdiction of the W. county ct., wrote, at N., 
an order to pitf. for goods to be delivered at the 
S. railway station, out of the jurisdiction of the 
W. county ct. He agreed to pay for the carriage, 
& transmitted the letter to pltf., who received it at 
his place of business out of the jurisdiction, & 
sent the goods from his manufactory to the railway 
station at S., & they were received by deft. at N.: 
—Held: no part of the cause of action arose within 
the jurisdiction of the W. county ct. within 1846 
Act, 8s. 128. Deft. might have objected to the 
quality of the goods had they not been according 
to order, but he did not make any objection, & 
it must be taken that he could make no objection, 
& that they were according to order, & therefore 
as soon as the goods were delivered at S. the 
cause of action was complete, & he was liable to 
the action for goods sold & delivered (LoRD 
CAMPBELL, C,J.).—DxE PorQurEt v. Bury (1851), 
fone L. & W. 477; Cox, M. & H. 4381; 161.1. 0.8, 

111. ——— To do work—1846 Act, s. 60./— 
Deft., residing & carrying on business in London, 
wrote to pltfs., residing & carrying on business in 
S., ordering them to do certain work for him. 
The letter was received by pltfs., & the work was 
done, in S. A summons having issued, upon 
pltfs.’ SE puceol against deft. in the county 
ct. of S., by leave of the registrar, to recover the 
amount due for such work :—Held: the whole 
cause of action arose within the district of that 
ct. & the registrar therefore had jurisdiction to 





issue the summons under 1846 Act, s. 60, & 1856 


46] 


E. & BH. 271; 202L35.Q.B.4; 1L. T. 63; 6 
Jur. N. 8S. 68; 8 W. R. 5; 121 BH. R. 103. 
Annotation :—Mentd. Cherry v. Thompson (1872), 41 


L. J. Q. B. 243 
;: To collect debt—No formal 
acceptance. |—-Pitf. brought an action in the county 
ct., within the district of which he carried on 
business, to recover a trade debt collected by 
deft. at his place of business out of the district. 
The employment of deft. by pltf. was yy letter, 
written & posted within the district, but not 
answered by the deft., who had never before the 
action been himself within the district. Upon a 
rule for a writ of prohibition to the county ct. 
judge obtained by the defendant :—Held: the 
cause of action or suit did not, in the words of 
1867 Act, s. 1, wholly or in part arise within 
Itf.’3 county ct. district, & the action could not 
be proceeded with.—RENNIE v. RATCLIFFE (1877), 
35 L. T. 833; 25 W. R. 319. 

118. ——— Confirming terms previously agreed 
upon—No contract until letter received—1846 Act, 
Ss. 128.]—Mirtu v. NUGENT (1852), 1 W. R. 7. 

114. Containing offer—Contract by offer 
& acceptance.|—Held: (1) where a contract was 
made by offer & acceptance sent through the post 
between parties residing in different county ct. 
districts the posting of the offer was not part of 
the cause of action within the meaning of 1888 
Act, s. 74; (2) the demand by deft. for particulars 
of the claim, in order to enable him to ascertain 
whether any part of the cause of action arose 
within the district in which the action was 
brought & the giving by him of an address for 
service were not such steps in the action as to 
disentitle him to object to the jurisdiction of the 
ct.—CLARKE BROTHERS v. KNOWLES, [1918] 1 
K. B. 128; 871.7. K. B.189; 118 L. T. 253, D.C, 
Ansolation «Generally, Mentd. Smythe v. Wiles, [1921] 








See, generally, CONTRACT. 
As regards jurisdiction of Mayor’s Court, London.] 
—Sce MAYor’s Court, LONDON. 


(b) Sale of Goods. 
i. Place where Order given. 


See, now, 1888 Act, s. 74. 

115. To vendor’s traveller—1846 Act, s. ac 
A., carrying on business in M., by his traveller 
sold goods to B. at O. The goods were accordingly 
packed & sent by A. to the railway station at M., 
addressed to B. at O. :— 

Held: as the order for the goods was received 
at O., the whole cause of action did not arise in 
M., 80 as to give the county ct. there jurisdiction 
to try it, under 1846 Act, s. 60.—BORTHWICK v. 
WALTON (1855), 15 C. B. 501; 24 L. J. C. P. 83; 
24 L. T. O. S. 271; 1 Jur. N. S. 142; 3 W. R. 
203; 3 C. L. R. 364; 189 E.R. 519; sub nom. 
Exxiotr & BoRTHWICK v. WALTON, 19 J. P. 103. 
Annotations :—Consd. Jackson v. Beaumont (1855), 11 

Exch. 300; Hernaman v. Smith (1855), 24 I. J. Ex. 175. 

Refd. Staples v. Accidental Death Insce. (1861), 10 W. R. 

59; Green v. Boach (1873), L. R. 8 Exch, 208. 

See, also, No. 117, post. 

116. Offer at one place—Acceptance in another 
place—1867 Act, s. 1.|—Pltf. & deft. dwelt & 
carried on business in the districts of the B. & L. 
county cts. respectively. Pltf. offered verbally at 
B. to buy of the deft. certain cotton. Deft. 
accepted that offer at L., signing a sold note, which 
he forwarded to the pltf. at B. The cotton was 
to be & was delivered at L. Pltf. alleged that 
there had been oe delivery: & entered > a 
for damages, by leave of the registrar, in the B. 
county ct. Upon motion for a writ of prohibition : 


Act, s. 16.—Newcoms v. DE Roos (1859), 2 | —Held: the offer at B. was a part of the cause of 


462 


Sect. 2.—As to locality: Sub-sect. 1, D. (b), is, ti, 
tit, & iv., (€).] 


action, & therefore, the judge had jurisdiction 
under above Act.—-GREEN v. BracH (1873), 
Beee 8 Exch. 208; 42 L. J. Ex. 151; 21 W. R. 
Order given by letter.|}—See Nos. 110, 111, 
ante. 
See, generally, CONTRACT; SALE OF GOODS. 
As regards jurisdiction of Mayor’s Court, London.| 
—See Mayor’s Court, LONDON. 


ii. Place of Delivery. 

See, now, 1888 Act, s. 74. 

117. To carrier—For carriage to purchaser— 
No ement between parties as to seach 
Vendee at A. gives an order for goods to the 
traveller of pltf., who is a dealer in L.; nothing is 
said about the mode of carriage, it is to be pre- 
sumed that the goods are to be sent in the most 
usual & convenient. way, & therefore upon the 
delivery of the goods to a carrier in L., a cause of 
action arises in L.—CoPELAND v. LEWIS (1817), 2 
Stark. 33, N. P. 

118. —— At request of purchaser-—1846 
Act, s. 60.|—Pitf. at G., within the jurisdiction 
of the G. county ct., received from deft. at L. an 
order for plants, the description of which was 
taken from a price list of pltf., in which also pltf. 
undertook to pay the carriage of goods ordered 
from him. Deft. ordered the plants by letter, & 
requested they should be sent by a particular 
carrier. Deft. resided more than 20 miles from 
pitf., & within the jurisdiction of another county 
ct. Pitf. having sent the goods to deft. by 
carrier, brought an action in the county ct. of G. 
to recover a balance alleged to be due in respect 
of them :—Held: the cause of action did not arise 
wholly in the jurisdiction of the county ct. of G., 
as the delivery to the carrier there was not a 
delivery to deft., & the ct. therefore had not 
jurisdiction.-WHEELER v. PEARSON (1857), 2 
Saund. & M.170; 28L. T. O.S. 255; 5 W. R. 227. 
PoRQUET v. Bury, No. 110, ante. 

120. To purchaser—1846 Act, s. 60.]—-Where 
goods were ordered at L. deliverable at M. :— 
Held: (1) the judge of the county ct. at L. had 
no jurisdiction to try the case, as the whole cause 
of action did not arise within his jurisdiction 
within the meaning of 1846 Act, s. 60; (2) the 
fact of the unsuccessful party applying for & 
obtaining a case for appeal did not amount to an 
acquiescence in the jurisdiction of the county ct., 
so as to disentitle him to a writ of prohibition.— 
JACKSON v. BEAUMONT (1855), 11 Exch. 300; 24 
L. J. Ex. 301; 26 L. T. 0.8. 185; 19 J. P. 582; 
3 W. R. 621; 156 EB. R. 844. 

121. ——— By vendor’s carrier.]—On an appli- 
cation by pltf. in an action for goods sold & 
delivered, for costs, under 1856 Act, on the ground 
that the cause of action did not wholly, or in a 
material part, arise within the jurisdiction of the 
county ct. in the district of which deft. resided, 
it appeared, by the affidavit of deft., as to the 

rincipal parcel of goods, that they were delivered 
here by a carrier, who was to be Pane by pltf., 
& there being on the part of pltf. no positive 
affidavit as to the disputed facts, but only an 
affidavit of ‘‘ information & belief’? :—Held: the 
delivery must be deemed to have been in that 
district in which deft. resided, &, therefore, pltf. 
was not entitled to costs.—ARNDT v. PORTER 
122. Action for freight.;—In an action of 














Country Courts. 


assum 
indebted to pltf. within the jurisdiction of the 
court, for freight due & aac from deft. to pltf., 
for carriage of goods m M. to K., & there 
delivered to deft., within the jurisdiction, at 
deft.’s request :—Held: the delivery was the 
consideration for the promise, & both the con- 
sideration & the cause of action were within the 


psit the declaration stated that deft. was 


| jurisdiction of the ct.—KEMP v. CLARK (1848), 


12 Q. B. 647; Cox, M. & H. 190; 17L. J. Q. B. 

rd 12 L. T. O. 8.122; 12 Jur. 676; 116 E.R, 
012. 

Annotation :-—Mentd. Furness, Withy v. White, [1894] 1 
Q. B. 483. 


128. Of bought note—Not ‘* material point ’’— 
1846 Act, s. 128.]|—-The delivery at deft.’s house of 
a bought note of goods sold by auction is not a 
material point of the cause of action within 1846 
Act, s. 128, the auctioneer having entered the 
names of pltf. & deft. in his hook at the time of 
the sale, which took place in another district, & 
the contract having been thereby complete within 
Stat. Frauds.—CHAPMAN v. OPPENHEIM (1849), 
Rob. L. & W. 68. 

See, also, No. 128, poat. 

See, generally, ConTRACT; SALE oF GooDs. 

As regards jurisdiction of Mayor’s Court, London.] 
—See MAYor’s Court, LONDON. 


iii. Debt of several Items. 


See, now, 1888 Act, s. 74. 

124. District where any one item of claim arises 
—Items so connected as to form one cause of 
action—1846 Act, s. 128.]—-Where the items in a 
pltf.’s bill under £20, although ordered from 
different addresses, are so connected together as 
to form one cause of action, & any one item arises 
within the jurisdiction of a county ct. within 
which deft. dwells or carries on his business at 
the time of the action brought, & the parties do 
not dwell more than 20 miles apart, the cause of 
action, ‘‘in some material point” arises within 
such jurisdiction, & the superior ct. has no con- 
current jurisdiction under 1846 Act, s. 128, & the 
case falls within s. 129 of that Act.—Woop v. 
Prrry (1849), 3 Exch. 442; 6 Dow. & L. 194; 
Rob. L. & W. 39; Cox, M. & H. 208; 18 L. J. Ex. 
161; 12 L. T. O. S. 475; 18 J. P. 155; 18 Jur. 
129; 154 E. R. 918. 


Annotations :—Apld. Bonsey v. Wordsworth (1856), 18 C. 1. 
325 ; Copeman v. Hart (1863), 14 C. B. N. 8, 731 fd 








Norman v. Marchant (1852), 21 L. J. Ex. 356. Mentd. 
Dodd v. Wigley (1849), 13 Jur. 410. 
125. ——.|—Plitf. was a butcher 


ng on his business within the jurisdiction 
of the county ct. of A. Deft. resided within the 
jurisdiction of the county ct. of B. Plté. sued 
deft. in the superior ct. for a bill, some of the items 
of which consisted of goods which had been ordered 
in the A. district, but delivered in the B. district: 
—Held: the whole formed one “ cause of action,’ 
&, as a part of it arose in the jurisdiction within 
which deft. resided & within 20 miles there was 
no concurrent jurisdiction within 1846 Act, s. 128, 
& consequently pltf. was not entitled to coste.— 
BonsbyY v. WorpswortH (1856), 18 ©. B. 825; 
25 L. J. C. P. 206; 20 J. P. 406; 2 Jur. N. 8. 
404; 4 W.R. 566; 139 F. R. 1395. 

aancalon :—Consd. Copeman v. Hart (1863), 14 0. B. N.S. 


126. — ——.|—Pitf. had supplied 
grocery continuously to deft. in the usual course 
of business, for which one account was sent in. 
To this account was added the balance of an old 
account for salt which had always been kept 
separate, & upon which payments had been 
separately made from time to time. The cause 








Part [I].—Jurispicrion. 


of action as to the salt arose within the jurisdiction 
of the county ct. within which deft. dwelt ; but as 
to the ery, it did not arise wholly or in any 
material point within that jurisdiction :—Held: 
the whole claim, including the balance of the old 
account, formed one cause of action; &, inasmuch 
as one item arose within the jurisdiction of deft.’s 
county ct., it was not a case in which the cause of 
action ‘“‘ did not arise in some material point 
within the jurisdiction of the ct.’—CoPEMAN v. 
Hart (1863), 14 0. B. N. 8S. 731; 23 L. J. O. P. 
107; 143 E. R. 632. 

See, also, Sect. 3, sub-sect. 3, A., post. 

See, generally, CONTRACT ; SALE OF GOODS. 

As regards jurisdiction of Mayor’s Court, London.} 
—See Mayor’s Court, LONDON. 


iv. Other Cases. 
See, now, 1888 Act, s. 74. 


127. Place where agreement executed — 1846 
Act, s. 128.]—Pltfi. & deft.. who dwelt less than 
twenty miles apart, entered into a written agree- 
ment by which the former engaged to supply the 
latter with goods of a certain quality & at a 
specified price. After the delivery of a portion 
of the goods deft. refused to take the remainder 
on the ground that they were not of the quality 
agreed upon, Pltf. thereupon sued deft. in one 
of the superior cts. to recover the amount of the 
goods so delivered, & at the trial, he gave in 
evidence the written agreement, & recovered a 
verdict for the amount of the goods supplied, at 
the price stated in the agreement. This agree- 
ment was executed by both parties at a place 
within the jurisdiction of a ct. within which deft. 
dwelt at the time of action brought, & the amount 
recovered was below £20 :—Held: this was not a 
case in which the superior ct. had concurrent 
jurisdiction within 1846 Act, s. 128, & therefore 
ee was not entitled to costs.—-NORMAN v. 

HANT (1852), 7 Exch. 723; 21 L. J. Ex. 
256; 155 HE. Rh. 1140. 

128. Goods delivered out of jurisdiction—Con- 
tract for cash in exchange for shipping documents 
~——Non-delivery of shipping documents within juris- 
diction.]— t in the county ct. of L., by leave 
of the judge, under 1846 Act, s. 60, against deft. 
not resident in the jurisdiction. On a rule for 
prohibition it appeared by the affidavits that plté., 
at L. within the Jurisdiction, made a contract with 
a broker who professed to act for deft. in these 
terms: ‘Sold the cargo of corn, per T., now at 
Q., at 27s. per quarter, including cost, freight & 
insurance, to a safe port in the United Kingdom. 
Payment, cash in exchange for shipping docu- 
ments & policy of insurance.” Q. was out of the 
jurisdiction, & so was the ship. Pltf. requested 
that the ship should be sent to D., a port out 
of the jurisdiction. Deft. sold the cargo to another 
person, delivered him the shipping documents, & 
caused the cargo to be delivered to him :—Held: 
(1) the non-delivery of the oO was a breach of 
the contract, & a cause of action, but out of the 
Jurisdiction of the county ct., & the rule must be 
absolute to prohibit proceeding in the plaint for 
that; (2) the non-d vey of the shipping docu- 
ments was also a breach of the contract, & a cause 
of action within the jurisdiction, & the rule must 
be modified so as to allow pltf. to proceed for that 
if the judge in his discretion thought fit to amend 
the particulars.—WaLsu v. IonmpEs (1858), 1 E. & 
B. 388; 1 Saund. & M. 84; 22 L. J. Q. B. 187; 20 
L. T. 0.8. 218; 173. P. Jo. 52; 17 Jur. 596; 118 


BH. R. 479. 
Awnitations :—. . Wal 1855), 
oO, Be 601 de Saas Dist Coven v. Binghou: oes 
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25. & B. 836. id. Taylor v. Addyman (1853), 18 
Cc. B. 309. a " 7 ¢ ; 


129. Contract within Statute of Frauds—Parol 
agreement in one place—Ratification in another 
place—1846 Act, s. 60.]—ARris v. ORCHARD, No. 
109, ante. 

130. Action on warranty—Place of agreement 
to warrant—1846 Act, s. 60.]—Anris v. ORCHARD, 
No. 109, ante. 

181. Place of default in payment.|—In an 
action to recover the price of goods sold & delivered 
the default in payment is part of the cause of 
action. 

A., who carried on business at B., sold & 
delivered goods to G., the contract being made & 
the goods delivered out of the jurisdiction of the 
ct. at B., but payment was to be made at B. :— 
Held: the ct. at B. had jurisdiction.—NoRTHEY 
STONE Co. v. GIDNEY, [1894] 1 Q. B. 99; 70 L. T. 
82; 42 W. R. 99; 38 Sol. Jo. 39; 10 BR. 16,C. A. 

See, generally, CONTRACT ; SALH or Goons. 

As regards jurisdiction of Mayor’s Court, London. |] 
—See Mayor’s Court, LONDON. 


(c) Services rendered. 


See, now, 1888 Act, s. 74. 

Carriage of goods.|—See CARRIERS, Vol. VIII., 
p- 218, Nos. 1383, 1384. 

132. Action to recover reward—For apprehen- 
sion & prosecution of offenders—Place of conviction 
—1846 Act, s. 60.|—-The term “ cause of action ”’ 
in above Act which gives jurisdiction to the county 
ct. of the district ‘‘in which the cause of action 
arose,’’ means the whole cause of action. 

assocn. of which deft. was a member offered 
a reward for the apprehension & prosecution of 
persons committing certain offences, such reward 
to be paid on conviction. Pitf., within a district 
of the county ct. of G., apprehended an offender, 
who was tried & convicted within a district of the 
county ct. of H.:—Held: the county ct. of G. 
had no jurisdiction to entertain a plaint for the 
recovery of the reward.—HERNAMAN v. SMITH 
(1855), 10 Exch. 659; Saund. & M. 59; 24 
L. J. Ex. 175; 24 L. T. O. 5. 261; 19 5. P. 88; 
1 Jur. N. S. 190; 3 W. R. 208; 3C. L. R. 485; 
156 E. R. 603. 
Annotations :-—Retd. Bonsey v. Wordsworth (1856), 18 C. B. 

325; Aris v. Orchard (1860), 30 L. J. Ex. 21. 

133. Action for costs of preparing mortgage 
deed—Place of agreement to give mortgage—1846 
Act, s. 128.|—A., who resided at X., within the 
jurisdiction of the S. county ct., being the holder 
of a promissory note of B.’s testator for £100, sent 
his collector to B., who resided at T., within the 
jurisdiction of the W. county ct., to demand pay- 
ment or security. B., at T., consented to give A. a 
further charge upon some property there on which 
he already held a mtge. for £200, & the collector, 
either at the request or with the assent of B., went 
to C., a solr. at X., by whom the original mtge. had 
been prepared, & there gave him instructions to 
prepare the necessary security, which B. after- 
wards executed at X. C. afterwards sued B. in a 
superior ct. for his charges, & obtained a verdict 
for £6 15s. 4d. :—Held: the cause of action arose 
‘‘in gome material point ’’ within the jurisdiction 
of the T. county ct., & seated betty there was not 
concurrent jurisdiction wi 1846 Act, a. 128, 
so as to entitle C. to his costs.—JAcKSON v. 
GRIMLEY (1864), 16 O. B. N. S. 380; 4 New Rep. 
20; 33 L. J. O. P. 288; 10 L. T. 840; 12 W. R. 
686; 148 BH. R. 1175. ; 

See, generally, CONTRAOT. 

As regards jurisdiction of Mayor’s Court, London.] 


—See Mayor’s Court, LONDON. 
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Sect. 2.—As to locality: Sub-sect. 1, D.(d) & (e), H.; 
sub-sects. 2, 3,4,5 & 6. Seci.3: Sub-sects. 1 


(d) Negotiable Instruments. 

See, now, 1888 Act, s. 74. 

134. Where bill drawn & indorsed—1846 Act, 
8. 129./—-Deft. in an action by an indorsee against 
the drawer of a bill for a sum under £20 traversed 
the notice of dishonour, & it appeared at the trial 
that the bill had been drawn indorsed within 
the jurisdiction of the county ct. where deft. 
resided but that the notice of dishonour was given 
elsewhere :—Held: pltf. was deprived of his 
costs under 1846 Act, s. 129.—BETTELEY v. Buck 
(1849), 13 L. T. O. S. 142; 13 Jur. 368. 

Where drawn.|—See Bints or EXCHANGE, 
Promissory Notes & NEGOTIABLE INSTRUMENTS, 
Vol. VI., p. 461, No. 2947. 

135. Where bill dated & made payable — 1867 
Act, 5. 1.J—BAKER Vv. WAIT, No. 81, ante. 

Where bill accepted.|——See BILLS oF EXCHANGE, 
Promissory Notres & NEGOTIABLE INSTRUMENTS, 
Vol. V1., p. 461, Nos. 2944, 2946. 

Where notice of dishonour given.|—See BILLs 
OF EXCHANGE, PRoMIssoRY NOTES & NEGOTIABLE 
INSTRUMENTS, Vol. VI., p. 461, No. 2945. 

136. Action on 1.0.U.—District where I.0.U. 
given—i1846 Act, s. 128.|—-In debt for money lent 
& on an account stated, pltf. recovered a verdict 
for £10 on the count for the account stated on 
proof of the deft.’s I.0.U. for that amount. Deft. 
moved to enter a suggestion to deprive pltf. of costs 
under 1846 Act, on his own affidavit, which, among 
other things, alleged that the cause of action arose 
wholly within the jurisdiction of the L. county ct. 
Pitf. showed cause on affidavits of himself & his 
wife, which stated that the cause of action was 
for £10 lent to deft. out of the jurisdiction of the 
L. county ct., & that the I.0.U. was given for that 
loan :—Held: the rule must be absolute, at all 
events, as pltf.’s affidavits did not negative that 
the ].0.U. was made within the jurisdiction of 
the L. county ct. 

Qu. : whether on a motion to enter a suggestion 
to riot pltf. of costs, where the only affidavits 
are those of the parties themselves, & the state- 
ments in them are contradictory as to where the 
cause of action arose, the ct. will grant the rule— 
MILs v. Best (1850), 1L.M. & P. 43; 19L.5.Q.B. 
328; 15 L. T. O. S. 143. 

As regards jurisdiction of Mayor’s Court, London.} 
—See MAYOR’s CourRT, LONDON. 


(e) Other Cases. 


See, now, 1888 Act, s. 74. 

137. Action for advertisements in newspaper— 
Whether district of office where order given— 
Newspaper printed elsewhere—1846 Act, s. 128.]— 
Orders for advertisements in a newspaper werc 
given at an office situate within the jurisdiction 
of the W. county ct., & deft.’s place of residence 
was also there, but the newspaper was printed in 
the City of London. In an action for the recovery 
of the poe of inserting the advertisements, a 
verdict having been found for pltf. for £6 5s. on 
motion to this ct., a rule was made absolute for 
entering a suggestion on the roll in order to 
deprive pltf. of his costs, under 1846 Act, s. 119. 

u.: if, under such circumstances, the cause of 
action can be said to have arisen wholly or in 
some material pet within the jurisdiction of the 
county ct., within which deft. dwelt or carried on 
his business, within the meaning of s. 128.— 
GHISLIN v. DEEN (1848), 13 Jur. 82. 

188. Action against administrator — District 


County CouRTs. 


where letters of administration granted—1846 Act, 
s. 60.|—A. by will bequeathed to his servant F., 
‘‘ should my executors think proper,’’ £20, ‘ con- 
ditional on his continuing to conduct himself 
faithfully in all respects,” & appointed exors. 
The will was made in the district of the county ct. 
of K. & testator died there. The exors. renounced 
probate; & M. took out letters of administration 
with the will annexed, in the Prerogative Ct. of 
the Archbishop of C. M. resided in London. F. 
by leave of the judge of the county ct. of K. sued 
M. in that ct. for the £20. On a rule to set aside 
a judge’s order for a prohibition :—Held: the 
grant of letters of administration was part of the 
cause of action, & the judge of the county ct. of K. 
had not, under 1846 Act, s. 60, jurisdiction in 
respect of it over M. who was not within his 
district ; & on that ground the rule. to set aside 
the judge’s order was discharged.—He FULLER 
(1853), 2 E. & B. 573; 22 L. J. Q. B. 4153; 17 
J.P. 744; 17 Jur. 989; 1 W. R. 447; 1a. Rh. 


1021; 118 HE. R. 882. 
wna -—Folld. Rorthwick v. Walton (1855), 15 C. LB. 


EL. Leave tv commence. 


Sce, now, 1888 Act, s. 74. 

139. Cause of action arising within district— 
Leave condition precedent to jurisdiction.| — Re 
Brown v. LONDON & NORTH WESTERN Ry. Co., 
No. 87, ante. 

40. Discretion of judge or registrar.|— 
On an application, under 1888 Act, s. 74, for leave 
to commence an action in the county ct. in the 
district of which the cause of action wholly or in 
part arose, the county ct. judge or registrar has 
a discretion as to the grant or refusal of leave, & 
is not bound to grant leave when it is shown that 
the cause of action wholly or in part arose within 
that district. 

Ord. 5, r. 9a, by which on such applications the 
judge or registrar shall exercise his discretion in 
each case as to the grant or refusal of leave in 
accordance with the circumstances, is not ultra 
vires, or repugnant to the stat., but is valid.— 
R. v. TURNER (JUDGE), [1897] 1 Q. B. 445; 66 
L. J. Q. B. 417; 76 L. T. 556; 45 W. R. 316; 41 
Sol. Jo. 275, D. C. 

See, now, Ord. 5, vr. 13. 

141. ——— City of London Court—Leave not 
required—London (City) Small Debts Extension Act, 
18652 (c. lxxvii.), s. 39, not repealed by 1888 Act, 
8. 74.|—Process in an action in the City of London 
Ct. may be issued without leave of the judge or 
registrar where deft. does not dwell or carry on 
business in the City of London, but the cause of 
action arose wholly or in part therein. In this 
respect 1888 Act, s. 74, does not repeal 1852 Act, 
8s. 39.—FELTON v. BOWER & Co., [1900] 1 Q. B. 
598; 69 L. J. Q. B. 351; 82 L. T. 419; 48 W. R. 
349; 44 Sol. Jo. 212, D. C. 





SUB-SECT. 2.—ACTIONS FOR RECOVERY OF Pos- 
SESSION. 

See, now, 1888 Act, ss. 138, 189. 

142. District where property situated-—Not dis- 
trict where plaintifY & defendant reside—1846 Act, 
8. 22.]—Where the property itself is situated out 
of the jurisdiction of the county ct., proceedings 
cannot be taken there for the recovery of possession 
under 1846 Act, s. 122, although both pilté. & 
deft. are residing within the jurisdiction.—ELLIs 
v. PEACHEY (1849), Rob. L. & W. 1; Cox, M. & H. 
241; 18L. J. Q. B. 187;:18 L. T. O. S. 102; 138 
Jur. 564; 18 J. P. Jo. 86, 186. 

See, generally, LANDLORD & TENANT. 


Part IIJ].—JURISDICTION. 


SUB-SECT. 3.—EQUITABLE ACTIONS. 

143. Administration action— Plaintiff & de- 
fendant dwelling or carrying on business in metro- 
politan district—Application of 1881 Act, s. 75.|— 
Where pltf. dwells or carries on business in any of 
such districts, & deft. dwells or carries on business 
in any other of such districts, the fae erga may 
be taken in the ct. within the district of which 
either pltf. or deft. dwells or carries on business.— 
R. v. BLOOMSBURY CouNTY CouRT JUDGE (1890), 
24 Q. B. D. 809; 62 L. T. 286; 38 W. R. 320; 
6T. L. R. 170. 

See, also, No. 138, ante. 


SUB-SECT. 4.—ACTIONS AGAINST OFFICERS OF 
CouRT. 
See Nos. 59, 60, ante. 


SuB-SkEctT. 5.—ACTIONS IN City OF LONDON COURT. 

144, Defendant ‘‘ having employment ’’ within 
city—Not dwelling or carrying on business in city 
—Jurisdiction not removed by 1888 Act, s. 74.j|— 
London (City) Small Debts Extension Act, 1852 
(c. Ixxvii.), has not been repealed by the subsequent 
county ct. Acts, but is still in force, so that the 
City of London Ct. has jurisdiction to try an action 
when weft. has ‘‘ employment ’”’ within the City 
of London, although he does not dwell or carry 
on business therein, & although no part of the 
cause of action arose therein.—KUTNER v. PHILLIPS, 
[1891] 2 Q. B. 267; 60 L. J. Q. B. 505; 64 L. T. 
628: 56/3. P.54; 39 W. R. 526; 7T. LR. 441, 
Annotations :-—Distd. Felton_v. Bower, [1900] 1 Q. B. 598. 

Mentd. RK. v. Hunton, Fr p. Glamorganshire County 

Council (1904), 2 L. G. R. 917; Flann v. Shaw, [1920] 

3 K, B. 96; The Danube II., 11921] P. 183; Wallwork 
v. Fielding, [1922] 2 K. B. 66. 


See, also, No. 141, ante. 


SuB-sEcT. 6.—WINDING-UP OF COMPANIES, 

145. Jurisdiction when registered office not 
within district—-Companies (Consolidation) Act, 
1908 (c. 69), 8s. 131 (7).]—-At the date of the pre- 
sentation of a petition in the S. county ct. for the 
Wwinding-up of a co., & for the greater part of the 
six months preceding that date, the co.’s registered 
office was in London. All its assets were within 
the jurisdiction of the S. county ct., & the office 
of the co. had been there for a considerable time 
during the six months preceding the petition for 
winding-up :—Held: by virtue of above Act the 
Judge of the S. county ct. had jurisdiction to hear 
the petition.—Re SourHspa GARAGE, Lrp. (1911), 
27 T. L. R. 205; 55 Sol. Jo. 8314, D. C. 

epee of winding up proceedings, see No. 455, 
post. 

See, generally, COMPANTES. 


Snot. 3.—AS TO AMOUNT OF CLAIM OR 
VALUE OF SUBJECT-MATTER. 
Sus-secr. 1.—In GENERAL, 

See, now, 1888 Act, s. 56. 

48. Sum olaimed within jurisdiction — Ex- 
clusive of costs.|—A plaint was levied in the county 
ct. of ©. On the hearing, deft. objected to the 
judge entertaining the matter, on the ground of a 
suit pending for the same cause of action in one 

J.—VOL. XIII. : 
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' of the superior cts. The judge, however, refused 


to dismiss the plaint, but made an order for pay- 
ment within one week after the cause in the 
superior ct. was decided. Pltf. discontinued the 
action in the superior ct., which, being afterwards 
proved to the satisfaction of a judge, a judgment 
summons, under s. 98, was taken out, & served 
upon deft. Upon the face of this summons it 
appeared the amount claimed was £22 7s. 4d., & 
an order was made rescinding the previous order, 
directing payment of that sum, with £1 10s, 2d. 
costs. A rule nisi for a prohibition having been 
obtained :—Held: (1) it not appearing that the 
plaint was in substance for the same cause of 
action as in the superior ct., the jurisdiction of the 
judge was not ousted; (2) the judge had power, 
in the exercise of his discretion, to postpone the 
payment until after the decision in the superior 
ct., & rescind the previous order, the order as 
to payment being only a suspension of execution 
& not part of the judgment; (3) the amount 
claimed by the judgment summons did not exceed 
the sum of £20, exclusive of costs, & therefore 
within the jurisdiction of the county ct., & there- 
fore a writ of prohibition would not lie.—BYRNE 
v. KNIPE (1848), 5 Dow. & L. 659; 18 L. J. Q. B. 
33; 12 L. T. O. S. 180; 12 J. P. 806; 12 Jur. 
1075. 
Annotution :—Mentd. Robinson v. Gell (1852), 12 C. B. 191 
147. Sum proved beyond jurisdiction—No 
power to deal with case.|—The new county cts. 
retain the jurisdiction of the old county cts. to 
try actions of detinue, with this difference that the 
amount is extended to £50; but if, in the course 
of the trial, it should appear that the chattels are 
worth more than £50, the jurisdiction of the ct. 
is ousted, as in cases where title to realty is con- 
cerned.— TAYLOR v. ADDYMAN (1853), 13 C. B. 
309; 22 L. J. C. P. 94; 21 L. T. O. S. 140; 17 
Jur. 461; 188 EB. R. 1218. 
Annan, :-—Refd. Leader v. Rhys (1861), 10 C. B. N. S. 








Sum proved or recovered beyond jurisdiction 
—Power to cut down excess.]—Sce Sub-sect. 3, B. 
148. —— Of court without Admiralty jurisdic- 
tion—Action for freight—Power to try.]—The 
jurisdiction of every county ct. to entertain claims 
not exceeding £50 in value is not affected by 
County Cts. AdmlIty. Jurisdiction Acts, 1868 (c. 71) 
& 1869 (c. 51). A claim for freight not exceeding 
£50 may be made in a county ct. not appointed by 
Order in Council to have Admlty. Pale rang 
R. v. SOUTHEND CouNTy Court JUDGE (1884), 
138 Q. B. D. 142; sub nom. R. v. Essex County 
Court Juparn, Re PERFEcT v. POYNTER, 53 
ae . Q. B. 4233 sub nom. R. v. ABDyY, 32 W. R. 
q e 
Sa ial :—Folld. Scovell v. Bevan (1887), 19 Q. B. D. 


See, also, ADMIRALTY, Vol. I., p. 246, No. 1738. 





SuB-sEct. 2.—BALANCE OF ACCOUNT. 
A. After payment on Account. 

149. Amount in excess of jurisdiction—Brought 
within jurisdiction—By payment on account — 
Balance agreed before action.|—CoLEs v. STACEY 
(1853), 20 L. T. O. S. 210. 

See, also, No. 152, post. 

150. —— ——.]—FREEMAN v. 
(1857), 29 L. T. O. S. 108. 

161. Overpayment on account.}— 
Pité. in the county ct. sought to recover £47 18a. 4d. 
under the following circumstances. Deft. had 
done work for pltf. under a contract to the value 


H 
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Sect. 8.—As lo amount of claim or value of subject- 
matter: Sub-sect. 2, A. & B.; sub-sect. 3, A.] 


of £219 2s. 4d. During the progress of the work 
pltf. had from time to time made payments in 
Poe ate of it, which, together with £14 paid to 
deft.’s workmen for wages, amounted to £267 0s. 8d. 
thus exceeding the value of the work done by 
£47 18s. 4d., the amount claimed in the action. 
The money overpaid by pltf. was to be repaid by 
the doing of work, but deft. sto the works 
before they were completed :—Held: the value 
of the work done was not the subject of a set-off, 
& pltf. could recover the money in the county ct.— 
RIGBY v. WHEELER (1854), 18 J. P. 298. 
See, also, No. 169, post. 


B. After Set-off. 

See, generally, SeT-oFrr & COUNTERCLAIM. 

152. Amount in excess of jurisdictlon—Not 
brought within jurisdiction—By set-off claimed by 
defendant—Unless balance agreed between parties.] 
—A claim exceeding £20 reduced by a set-off to a 
sum less than £20 is not within the jurisdiction of 
the county ct. under 1846 Act, s. 58, as a debt on 
balance of account, & therefore where an action 
for such a claim was brought in a superior ct. 
leave was refused to deft. to enter a suggestion 
under s. 129 to deprive pltf. of costs. Semble: if 
a balance leaving no more than £20 due had been 
agreed on by the parties pltf. ought to have sued 
in the county ct.—WoOoDHAMS v. NEWMAN (1849), 
7 C. B. 654; 6 Dow. & L. 683; Rob. L. & W. 27; 
Cox, M. & H. 231; 18L. J.C. P. 213; 18L.T. 0.8. 
118; 13 J. P. 209; 13 Jur. 456; 137 E. R. 259. . 
Annotations :—Apld. White v. Jolly (1852), 19 L. T. O. S. 

93. Refd. Beswick v. Capper (1849), 7 C. B. 669; Turner 

v. Berry (1850), 5 Exch. 858 ; Avards v. Rhodes (1853), 

8 Exch. 312; Rigby v. Wheelor (1854), 18 J. P._298 ; 

Beard vr. Porry (1862), 2 B. & S. 493; The Young James 

(1869), L. R. 3 A. & E. 1; Neale v. Clarke (1879), 4 

x. D. 286 ; Lovejoy v. Cole, [1894] 2 Q. B. 861. 

See, also, No. 149, ante. 

153. ——— By set-off allowed by plaintiff— 
Abandonment of remaining excess.|—Pltf. in the 
county ct. gave credit to deft. for £186 odd reducing 
his claim to £40 odd, & he gave up the excess above 
£20 for which he took a verdict. On a rule for a 
prohibition against him proceeding further in the 
county ct.:—Held: the rule would be made 
absolute.—-BESWICK v. CAPPER (1849), 7 C. B. 
669; Cox, M. & H. 243; 13 L. T. O. 8. 258; 187 
EB. R. 265; sub nom. BESTWICK v. CAPPER, Rob. 
L. & W. 82. 

Annotations :-—Refd. Kimpton v. Willey (1850), 9 C. B. 719; 


Avards v. Rhodes (1853), 8 Exch. 312 ; eale v. Clarke 
(1879), 4 Ex. D. 286; Lovejoy v. Cole, [1894] 2 Q. B. 861. 


154. ——-.]—Pltf., having an 
original claim against deft. for more than £20, 
gave credit for certain sums as payments on 
account, part of which was in fact money lent to 
him by deft., part money received eu him to 
deft.’s use, & part the proceeds of sale by him of 
deft.’s goods. Pltf., by this & by abandoning the 
remainder, reduced his claim below £20, & brought 
a plaint in the county ct. :—Held: a prohibition 
would be anted.—COLE v. KNIGHT (1849), 
Rob. L. & W. 164. 

Abandonment of excess generally, see Sect. 38, 
sub-sect. 3, B., post. 

155. Unless set-off agreed to—By 
parties.]|—Pltf.’s account exceeded the limit of the 
county ct. jurisdiction, & he sought to bring it 
within by pro an agreement that cross accounts 
were to set off between him & deft.’s testator, 
deft. being sued as exor. The judge of the county 
ct. proceeded on that view of the case, & found 
for pltf., but there was no evidence of any binding 
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agreement to that effect :—Held: a prohibition 
would be granted to restrain all further proceed- 
ings in the county ct. as there was no evidence 
of any binding agreement for a set-off._-WILSON 
v. FRANKLIN (1851), Cox, M. & H. 497; 17 
L. T. O. 8. 127; 15 J. P. 404. 

156. By defendant.) — The 
county ct. has no jurisdiction to try a cause where 
pltf., on the face of the summons, claims a sum 
exceeding £50, although he thereby also proposes 
to allow a set-off to reduce it below that sum, 
where such set-off has not been allowed by deft. 
before action, or admitted by him at the trial, & 
in such case the county ct. cannot obtain juris- 
diction by pltf.’s offering at the trial to abandon 
the excess above £50.—AVARDS v. RHoDHS (1853), 
8 Exch. 312; 1 Saund. & M. 90; 22 L. J. Ex. 106; 
20 L. T. O. 8. 251; 17 J. P. 883 17 Jur. 71. 
Annotations :—Refd. Hill v. Swift (1855), 10 Exch. 726; 

Lovejoy v. Cole, [1894] 2 Q. B. 861. 

157. By abandonment of excess—By 
plaintiff.|—AvaRDs v. RHODES, No. 156, ante. 

158. Admitted set-off-—— What is — Admitted 
before action brought—Admission after reference 
insufficient.|—-By 1856 Act, s. 24 where in any 
action the debt or demand consists of a balance 
not exceeding £50 after an admitted set-off of a 
debt or demand claimed or recoverable by deft. 
from pltf., the county ct. shall have jurisdiction 
to try such action. Pitf. sued in a superior ct. for 
a debt of £51, & deft. pleaded a set-off. The 
cause having been referred to a master pitf. 
admitted the set-off, & had an award for the 
balance, which was under £20 :—Held: ‘‘ admitted 
set-off ’’ meant a set-off admitted before actio 
brought, a county ct., therefore, had no juris- 
diction over pltf.’s cause of action, & pltf. was 
consequently entitled to costs—-WALESBY v. 
GOULSTON (1866), L. R. 1 C. P. 567; Har. & Ruth. 
525; 35L. J.C. P. 802; 14L. T. 662; 12 Jur. N.S. 
873; 14 W. RB. 899. 

Annotations :—Refd. Neale v. Clarke (1879), 4 Ex. D. 286; 

Hubbard v. eas 1890), 25 Q. B. D. 156 ; pode v. 

aL: (1890), 62 L. T. 481; Lovejoy v. Cole, [1894] 2 Q. B. 


159. ——— ——— Sufficient if admitted by rere 
——A special indorsement on a writ stated the tota 
claim as £148 188., & Bexe credit by payments 
on account & contra £25, reducing the claim to 














£123 1s. Pltf. recovered £50 only :—Held: the 
set-off being admitted on the writ by the pltf. & 
adopted & acquiesced in throughout by deft., was 


sufficient evidence to justify the conclusion that 
it was an admitted set-off within the meaning of 
1888 Act, s. 57, & the action could have been 
brought in the county ct., & therefore pltf. was 
only entitled to costs on the county ct. scale.— 
LOVEJOY v. Cole, [1894]2 Q. B. 861; 64L.3.Q.B. 
120; 71 L. T. 874; 48 W. BR. 48; 88 Sol. Jo. 
725; 10 R. 482, D.C. 
Annotation :—Apprvd. Solomon v. Mulliner, [1901] 1 K. B. 76. 
160. Must be admitted by both 
parties.|—By 1888 Act, s. 57, where in any action 
the debt or demand claimed consists of a balance 
not exceeding £50 after an ‘‘ admitted set-off of 
any debt or demand claimed or recoverable by 
deft. from pltf.’’ the ct. shall have jurisdiction to 
try such action :—Held: the set-off referred to 
in the sect. was a set-off the existence of which 
was admitted by both parties, & not merely by 
pitf.— HUBBARD v. GOODLEY (1890), 25 Q. B, D. 
156; 59 L. J. Q. B. 285; 62 L. T. 786; 88 W. R. 
689; 6T. L. R. 289, D. C. 
Annotation :—Refd. Lovejoy v. Cole, [1894] 2 Q. B. 861. 
161. ——- —— Effect on costs.j/——In an 
action on contract to recover £175, tried by a judge 
without a jury, a verdict was found for pltf. for 











Part III.—Jvurispiction. 


£76, subject to a set-off which was afterwards 
ascertained to be £68, & judgment was given for 
pltf. for the difference between these sums. Upon 
the question of costs, the judge having decided 
to deal with the costs as if the case had been tried 
before a jury, & the objection was taken by deft. 
that, as pitf. had recovered less than £20, he was 
deprived of his costs by 1888 Act, s. 116 :—Held: 
the sum recovered by pltf. was not the £76 for 
which the verdict was given, but the balance for 
which judgment was given, yet, as there was no 
admitted set-off within sect. 57 of the Act, which 
must have been a set-off admitted by both parties, 
& as consequently the action was one, being for a 
sum over £50, which could not have been com- 
menced in a county ct., sect. 116 did not apply to 
deprive pltf. of his costs, as the words in that 
section, ‘‘ action which could have been com- 
menced in a county ct.,’? governed the whole 
sect.—-GOLDHILL v. CLARKE (1892), 68 L. T. 414; 


5 R. 75. 
Annotations :—Retd. Lovejoy v. Cole, [1894] 2 Q. B. 861 
Solomon v. Mulliner, [1901] 1 K. B. 76. 


SuB-sEcT. 3.—DIvIDING CAUSE OF ACTION AND 
ABANDONMENT OF EXCESS. 
A. Dividing Cause of Action. 

See, now, 1888 Act, s. 81. 

162. ** Cause of action’’—Means ‘‘ cause of 
one action *’’—County Courts Act, 1846 (c. 95), s. 63.] 
—The above Act enacts, ‘‘ that it shall not be 
lawful for any pltf. to divide any cause of action 
for the purpose of bringing two or more suits in 
any of the cts.’’:—Held: the term “ cause of 
action ’? meant ‘‘ cause of one action,’’ & was not 
limited to an action on one separate contract, 
but applied certainly to the cases of tradesmen’s 
bills, in which one item was connected with another, 
in the sense that the dealing was not intended to 
terminate with one contract but to be continuous, 
so that one item, if not paid, should be united 
with another & form an entire demand.— 
Re AYKROYD (1848), 1 Exch. 479; 154 E. R. 
204; sub nom. GRIMBLY v. AYKROYD, 5 Dow. 
& L. 701; Cox, M. & H. 79; 17 L. J. Ex. 157; 11 
L. T. 0. 8.105; 12 J. P. 411; 12 Jur. 357. 
Annotations :—Apld. Wood v. P (1849), 3 Exch. 442. 


erry 

Distd. Kimpton v. Willey (1850), 9 C. B. 719; Re Brun 
». Powell (1850), 1 L. M. & P. 650. Apid. Bonsey »v. 
Wordswo (1856), 18 CG. B. 325. . Acworth v. 
Dowsett (1848), Cox, M. & H. 118; ick Lee 
(1848), 18 L. J. Q. B. 21; Isaac +. Wyld aN 7 Exch 
163 ; Copeman wv. Hart (1863), 14 C. B. N.S. 731. entd 
ones v. tchard (1849), 18 L. J. Q. B. 104; Boddington 


v. Castelli (1853), 17 Jur. 781; Jackson v. Grimley (1864), 
12 W. R. 686; London Comm. v. Cox (1867), L. R. 2 H. L. 
239; James v. Evans, [1897] 2 Q. B. 180. 


163. ——— Does not include all that could be 
inserted in one indebitatus count.]—Deft. being 
indebted to pltfs. for a sum exceeding £20, they 
entered a plaint in the county ct. for £19 9s. 6d. 
Pltfs. afterwards sued for e balance in the 
superior ct., the declaration containing counts for 
money lent, goods sold, & account stated. Deft. 
pleaded to the whole declaration the former county 
ct. judgment, & pltfs. had cause of action for the 
£19 9s. 6d., & all the money in the declaration for 
which a plaint could, if the whole had been under 
£20, have been entered at the time of so entering 
it for the £19 Qs. .:—Held: it should have 
averred the causes of action in the county ct. to 
be the same as those for which the action was 
brought in the superior ct., & ‘‘ cause of action ”’ 
in 1846 Act, s. 68, does not include all that may 
be inserted in one indebditatus count. 

Qu. : whether when pltf. relinquishes the excess 
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over £20, to enable him to sue in the county ct., 
it should not be so entered upon the judgment of 
the county ct. accordingly, that the excess is 


‘abandoned, & the judgment is in full ae 
48), 


of all demands.—Grecory v. CHIpsEy (18 
Cox, M. & H. 145; 11 L. T. O.S. 309. 

164. Distinct causes of action—Separate con- 
tracts.|—-Separate contracts between same pltf. & 
deft., give the right of bringing separate although 
concurrent actions in the same ct. The Ct. of 
K. B., therefore, will not interfere by prohibition 
with an inferior ct., in such cases, on the ground 
of its being a splitting of actions.—DEALEY v. 
CLARK (1831), 9 L. J. O. 8S. K. B. 102. 

165. ——— Separate demands.|—3 & 4 Vict. c. x. 
enacts, that it shall not be lawful for any pltf. to 
divide any cause of action into two or more suits, 
for the purpose of bringing the same within the 
jurisdiction of the ct. :—Held: where a pltf. had 
three demands, one for a horse sold, another for 
rent due, & a third for goods sold & delivered, he 
was not precluded from suing in the superior 
ct. for the two last-named demands by the fact 
of his having sued for & recovered the price of the 
horse in the inferior ct., for that the three demands 
were separate & distinct, & were not all one 
*“cause of action” within the meaning of the 
Act.—NEALE v. Exyuis (1848), 1 Dow. & L. 168; 
12 L. J. Q. B. 8329; 1 L. T. O. S, 261; sub nom. 
MALs v. Evxis, 7 Jur. 929. 

Annotation :-—Consd. Re Aykroyd (1847), 1 Exch. 479. 

166. Rent—& double value for holding 
over.|—-Rent in arrear, & a demand of double 
value for holding over after notice to quit, under 
4 Geo. 2,c. 28, are separate causes of action within 
1846 Act, s. 63, & therefore may be sued for by 
separate plaints in the county ct. 

Separate plaints may be sued in the county ct. 
for two or more causes of action, which would 
require to be stated in distinct counts, though 
they might be included in the same declaration. 

A demand for double value against a tenant 
holding over under 4 Geo. 2, c. 28, is a “‘ plea of a 
personal action,’’ & may be sued for in the county 
ct., under 1846 Act, s. 58.—-WICKHAM ¥v. LEE 
(1848), 12 Q. B. 521; Cox, M. & H. 119; 18 
L. J. Q. B. 213; 11 L. T. O. S. 240; 12 Jur. 628; 
12 J. P. Jo. 391; 116 E. R. 963. 


Annotations :-—Refd. Richards v. Marten (1874), 23 W. R. 
93. Mentd. Kerkin v. Kerkin (1854), 18 Jur. 813. 


167. Tort & contract.|—Plitf. had brought 
two actions in the county ct. against same deft., 
one of tort for an assault, the other on contract 
for the amount of a surgeon’s bill incurred by 
reason of the assault :—Held:; these were distinct 
causes of action, & might be scparately sued for 
in the county ct.—HarRTLEY v. AyursT (1848), 
nent M. & H.109; 11 L. T.0.8.150; 12 J.P. Jo. 

168. ——— Goods sold—& money lent—Included 
in same account.|]—Deft. was indebted to pltf. 
for liquors supplied & money lent at different 
times. Pltf. had been in the habit of marking 
down the separate items & afterwards entering 
them in his book as one account & sent deft. an 
account including the whole amounting to 
£36 10s. 4d. Plitf. levied a plaint in the county 
ct. for £20 for goods sold; the particulars of 
demand comprising no items for money lent. 
Having recovered judgment & obtained Ne ba 
of this amount he levied another plaint for £5 le. 6d 
for money lent, being the amount of the loans 
included a the account of £36 10s. 4d. At the 
hearing of the first plaint there was no abandon- 
ment :—Held: these were distinct demands & 
there was no ground for prohibition.—BRUNSEILL 
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Sect. 8.—As to amount of claim or value of subjeci- 
matter: Sub-sect. 8, A. & B.; sub-sects. 4, 5, 6, 
1&8. Sect. 4: Sub-sect. 1.] 


v. POWELL (1850), 1 L. M. & P. 550; 19 L. J. Ex. 


862. 

Annotations :-—. - Isaac »v. , 7 Exch. 163. 
Folld. one ae 1 ara 8 oR 93. 

169. Separate accounts.|— 
A., having a cause of action against B. for £19 Os. 8d. 
for money lent between the years 1846 & 1849; & 
also a cause of action against him on a separate 
account, for goods sold & delivered, work & 
labour, & money paid, between the years 1845 & 
1849, amounting to £19 19s., after deducting a 
payment on account of £8 5s. 8d., levied two plaints 
in respect of them in the county ct. :—Held: (1) 
this was not a splitting or dividing of *‘ a cause of 
action,’’ within the meaning of the 1846 Act, s. 63 ; 
(2) the judge of the county ct. had jurisdiction to 
inquire whether B. had consented to A.’s claim 
being so reduced, & that fact need not be stated 
in the particulars of demand.— KIMPTON t'. WILLEY 
(1850), 9 C. B. 719; 1 L. M. & P. 280; Rob. 
L. & W. 819; Cox, M. & H. 350; 19 L. J. O. P. 
269; 16 L. T. O. S. 160; 14 J. P. 886; 14 Jur. 
762; 187 BE. R. 1075. 

Annotations :—As _to qv) Consd. Adkin v. Friend (1878), 38 
L. T. 393.  Refd. Richards v. Marten (1874), 23 W. R. 93. 
As to (2) Consd. Avards ». Rhodes (1853), 8 Exch. 312. 
Generally, Mentd. Heyworth v. London Corpn. & Rhodes 
(1884), Cab, & El. 312. 

170. —-— Assault—& fine in respect of same 
assault.]|—Pltf. entered two plaints in a county ct., 
of which he was bailiff. By the particulars in 
one plaint he claimed £5 for an assault, & by the 
particulars in the other he claimed £5 for a fine 
in respect of the same assault upon him as bailiff. 
A certiorari having issued to remove these plaints, 
on the ground that they consisted of a claim 
arising out of the same transaction, & exceeding 
£5 & which had been split into two :—Held: the 
latter plaint was only an informal mode of claim- 
ing the fine imposed by 1846 Act, s. 114, for 
assaulting an officer in the execution of his duty, 
& therefore the claim did not in fact exceed £5; 
& consequently, the certiorari was improperly 
issued.— Box v. GREEN (1854), 9 Exch. 503; 
Saund. & M. 37; 23 L. J. Ex. 219; 18 J. P. 266; 
2C.L. R. 528; 156 E. R. 215. 

171. ——— Salary—& money paid at defendant’s 
request.|——-Pltf. was in the employment of deft., 
as manager of a mine of which deft. was the con- 
tractor. Pltf. issued two plaints in a county ct. 
against deft., one for £30 due to him for salary, 
the other for £30 money paid by him at the mine 
for & at the request of the deft.:—Held: these 
two claims were separate & distinct, there was 
no splitting of claims, & the two plaints could 
a eee v. MARTEN (1874), 23 W. R. 











172. One cause of action—Running account— 
Tradesman’s bill.]|—Re AvyKRoyYD, No. 162, antec. 

173. ——- —— Orders given from different 
addresses.|— Woop v. PERRY, No. 124, ante. 

174. —— Deliveries at different addresses.] 
——BONSEY v. WoRDSWwoORTH, No. 125, ante. 

175. Judgment by default—Execution issued— 
Second action stayed.|—AcworTH v. DOWSETT 
(1848), Cox, M. & H. 118; sub nom. ACKWORTH v. 
DowsEy, 12 J. P. Jo. 824. 

176. When objection should be taken-——Not after 
Judgment for part & summons issued for remainder. ] 
—Pltf. was employed by deft. to paint & repair 
houses belonging to deft., situate some in N. & 
some in D., under a general agreement at a fixed 
rate. The course of dealing was that pltf. called 
every Saturday at deft.’s office for guidance & 
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direction as to the work, & payments on account 
were from time to time made. 

On July 9, 1877, pltf. issued a summons in the 
N. county ct. for £15 3s. 10d. for work done & 
materials supplied, & on Aug. 18 following 
recovered judgment for £10. On Sept. 24 pltf. 
issued a second summons for £37 15a. 1d. for work 
done & materials supplied. The hearing of this 
cause was adjourned, & deft. applied for a pro- 
hibition. Deft. swore that the greater part of the 
amount claimed was due when the first summons 
was issued, & that pltf. had been employed to 
work on all the houses indiscriminately. Pitf. 
alleged that the first claim had been confined to 
the N. houses, & the second to those in D. :— 
Held: without deciding how far the two claims 
were so connected as to form in reality a single 
cause of action, the objection to the jurisdiction 
could not be taken at that stage & in that mode, 
& that the rule for prohibition must consequently 
be discharged. Semble: the objection should 
have been made on the trial of the first plaint.— 
ADKIN v. FRIEND (1878), 38 L. T.. 393. 

See, also, No. 178, post, &, generally, ACTION, 
Vol. I., pp. 14-18. 


B. Abandonment of Excess. 

See, now, 1888 Act, s. 81. 

177. Whether abandonment should be entered 
on judgment.]—-GREGORY v. CHIDSEY, No. 163, ante. 

178. Must be express—Not by mere levying of 
plaint for part of demand.|—A. having a demand 
against B. for £17 & £21 10s., in respect of two 
several parcels of goods, levied a plaint against 
him in the county ct. for the £17. On the day 
appointed for the hearing, A. did not appear, 
whereupon, B. admitting the cause of action, the 
judge pronounced judgment for A. for £17. : 
afterw. brought an action in this ct. for the 
£21 10s., to which B. pleaded the recovery against 
him in the county ct., averring that A. had at the 
hearing abandoned the excess of his demand 
beyond the £17, pursuant to 1846 Act, s. 63. On 
a traverse of that allegation :—Held: the above 
facts disproved the plea, for the mere levying a 
plaint for a part of the demand was not per se an 
abandonment of the excess.—VINES v. ARNOLD 
(1849), 8 C. B. 6382; 7 Dow. & L. 277; Rob. 
L. & W. 180; Cox, M. & H. 320; 191. J.C. P. 
98; 14 L. T. O. S. 222; 13 J. P. 795; 14 Jur 
350; 137 E. R. 655. 

Annotation :—Refd. Isaac v. Wyld (1851), 7 Exch. 163. 

179. Must be by act of plaintiff—Not of judge.] 
—The abandonment of the excess of a cl above 
£50 in order to give a county ct. jurisdiction must 
be the act of pltf. himself or of some person 
authorised by him & not the act of the judge. 

A county ct. judge at the hearing of a plaint, of 
his own accord & against the consent of pltf., 
amended the particulars of demand by reducing 
the claim to £50, & gave judgment for pltf. for 
that amount :—Held: a prohibition would be 
granted.—_Re Hitt (1855), 10 Exch. 726; 156 
E. R. 682; sub nom. Hw v. Swirt, Saund. & M. 
47; 24 L. J. Ex. 187; 24 L. T. O. S. 222; 19 
J. P. 184; 1 Jur. N. S. 167; 3 W. R. 171; 3 
C. L. R. 724. 

180. Time for abandonment—At trial—Entry 
on plaint not required.|—Where pltf., having a 
cause of action to an amount exceeding £60, 
issues a plaint in a county ct. for that amount 
only, it is not necessary in order to give the ct. 
jurisdiction that entry of the abandonment of 
the excess should appear on the plaint or sum- 
mons, but it is sufficient if such entry be made at 
the hearing of the cause.—Isaac v. WYLD (1851), 


Part II[I.—JvuRIspIcrTIon. 


7 Exch. 163; 2. M. & P. 676; 21 L. J. Hx. 46; 
18 L. T. O. S. 158; 16 J. P. 186; 15 Jur. 1135: 


155 H. R. 900. 

Annotations :—Distd. Avards v. Rhodes (1853), 8 Exch. 312; 
Re Hill (1855), 10 Exch. 726. Consd. Haddon v. Morton 
(1893), 37 Sol. Jo. 634. 

181. Amendment of particulars by 
judge.]|—BoDGER v. NICHOLLS, No. 533, post. 
182. Reduction of verdict by judge.|— 

CRESSWELL v. JONES, No. 572, post. 

















188. Not at trial—When no jurisdiction at 
commencement of suit.|—AvarRDs v. RHopes, No. 
156, ante. 

184. ——— Between service of summons & 


return.|—HADDON v. Morron (1893), 37 Sol. Jo. 
634. 

See, now, Ord. 6, r. 1. 

Effect of—Defendant’s right of appeal not lost.|— 
Sce No. 753, post. 


SuB-sECT. 4.—-PENALTIES. 

185. Statutory penalties cumulative—Limited 
to amount claimed——Particulars extending plaint.]} 
—By a plaint in a county ct. deft. was summoned 
for a debt of £20, for illegally practising as an 
apothecary. The particulars stated that the 
action was brought to recover £20 for that, after 
Apothecaries Act, 1815 (c. 194), deft. on divers 
days acted as an apothecary without a certificate 
at four places named by attending & supplying 
medicine to four persons, whereby deft. had 
forfeited the sum of £20. By Apothecaries Act, 
1815 (c. 194), s. 20, any person who shall practise 
as an apothecary without a certificate, shall 
forfeit for every such offence £20. On motion for 
@ prohibition :—Held? whether the facts stated 
in the particulars amounted to four offences or 
one only, the sum recoverable was limited by 
the summons & particulars to £20, & therefore 
the county ct. had jurisdiction.—Re APOTHECARIES’ 
Co. v. Burt (1850), 5 Exch. 363; 1 L. M. & P. 
405; Rob. L. & W. 406; Cox, M. & H. 281; 19 
L. J. Ex. 334; 15 L. T. O. 8S. 257; 15 J. P. 149; 
14 Jur. 487; 155 E. R. 159. 

Annotation :—Mentd. Apothocaries Co. v. Jones, [1893] 1 


Excess railway fare—Where penalty on con- 
tract.]—See Carriers, Vol. VIII., pp. 98, 111, 
Nos. 656, 749 


SuB-sEctT. 5.—ACYrIONS OF DETINUE. 

186. Limitation of amount—vValue of chattels.] 
—TAYLOR v. ADDYMAN, No. 147, ante. 

187. -]—In detinue for goods of a 
greater value than £50, where the goods had been 
returned after action brought, & the jury had 
awarded only nominal damages for their detention : 
—Held: pltf. was entitled to costs, though the 
Judge refused to certify, under 1852 Act, s. 4, on 
the ground that the plaint could not have been 
entered in the county ct. 

_ The test of the jurisdiction of the county ct. 
is the actual value of the goods sought to be 
recovered.—LEADER v. Ruys (1861), 10 C. B. N.S. 
369; 30 L. J.C. P. 845; 9 W. R. 704; 142 B. R. 
495; sub nom. LEEDER v. Ruys, 4 L. T. 3380; 
sub nom. LEIDER v. Ruys, 7 Jur. N. S. 1199. 

A -—Distd. Dimsdale v. L. B. & 8. C. Ry. (1863), 

Consd. It. v. Cheshire County Court Judge 


ted Soc. of Boilermakers, Ez p. Malone, [1921] 2 
res 4. Mentd. Serrao &. Nool (1885), 15 Q. B. D. 549. 


How ascertained—Deposit note 
for money.]—Pltf. brought an action in a county 
ct. for the delivery up to him of a deposit note 
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for £65, which was detained by defts. Upon an 
objection as to the jurisdiction :—Held: the value 
to pltf. of the pe note, bei merely the 
amount represented by the cost trouble he 
would be put to in proving his title to the money 
in the event of the note being withheld, the 
county ct. had jurisdiction to try the case.— 
CLEGG v. BARETTA (1887), 56 L. T. 775, D. ©. 


Annotation :—Mentd. Ba & Sims v. London & 


vins, Junr. 
South Western Bank, [1900] 1 Q. B. 270. 
Whether action in contract or tort.|—See Prac- 
TICE & PROCEDURE. 
Order to deliver up — Jurisdiction.|—See No 
667, post. 
Enforcement.|—See No. 6869, post. 


SuB-sECT. 6.—PROCEEDINGS IN REPLEVIN. 
189. Unlimited.J—WRIGHT v. RiIcE (1848), 12 
J.P. Jo. 261. 


SuB-SECT. 7.— TITLE TO CORPOREAL OR 
INCORPOREAL LIEREDITAMENTS IN QUESTION. 


See Sect. 13, sub-sect. 1, B. (c), post. 


SusB-sEcr. 8.—ACTIONS AFFECTING LAND. 
See 1888 Act, ss. 59, 138. 
Ejectment.]|—-See Sect. 4, sub-sect. 1, post. 
Recovery of possession.]—See Sect. 4, sub-sect 2, 
post. 


Sect. 4.—ACTIONS AFFECTING LAND. 
SuB-sEcT. 1.—EJECTMENT. 

See 1888 Act, ss. 56, 59. 

190. Limit of value—‘‘ Rent payable ’’—Rent 
as between parties—-Not rent payable by sub- 
lessee.]|—By 1867 Act, s. 11, all actions of eject- 
ment, where neither the value of the tenements 
nor the rent payable in respect thereof shall 
excecd £20 by the year, may be brought in the 
county ct. of the district in which the tenements 
are situate. A lessor having brought ejectment 
for a forfeiture :—Held: (1) ‘‘ the rent payable ”’ 
meant the rent payable as betwecn the litigant 
parties, & not any rent that aioe be paid by a 
sub-lessee ; & the latter rent, if above £20, though 
it would be strong evidence of value, was not 
conclusive against the jurisdiction of the county 
ct; (2) the county ct. judge having decided on 
conflicting evidence that the value of the premises 
did not exceed £20, the ct. could not review his 
decision by prohibition, though on a point going 
to his jurisdiction only.—BROwWN v. COCKING 
(1868), L. R. 3 Q. B. 672; 9 B. & 8. 503; 37 
L. J. Q. B. 250; 18 L. T. 560; 16 W. R. 933. 


ions :-—As to (1) Expid. & A d. Elston v. Roso 
Annes ri 1 As to (2) Ret. Turner v. Kings- 
b 


1868), L. R. 4 Q. B. 4. 
ury Collieries, [1921] 3 K. B. 169. 

191. ——~ ‘* Value of tenements ’’—Markotable 
value—Not value of plaintiff’s interest.|—-A lessee 
for years, with a rent reserved, brought ejectment 
in a county ct.; the annual value of the premises 
to let to an occupying tenant was more than £20, 
but the value of pltf.’s interest, after deducting 
the rent he paid, was less than £20. The county 
ct, judge having decided that he had jurisdiction : 
—Held: (1) ‘‘ the value of the tenements ”’ means 
the actual marketable value, & of this the rent at 
which the tenements would let was a fair criterion ; 
(2) the judge having assumed jurisdiction; not by 
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Sect, 4.—Aoctions affecting land: Sub-sects. 1 & 2, 
A.& B.; sub-sect.8. Sect.5: Sub-secta.1 &2.] 


deciding on conflicting facts, but on a wro 
assumption as to a point of law, the ct. coul 
review his decision by prohibition.—ELsTon v. 
Ross (1868), L. R. 4 Q. B. 4; 9 B. & S. 509; 38 
L. J. Q. B. 6; 19 L. T. 280; 17 W. R. 52. 
Re L. ©. C. & London Street 
Q. B. 433. Ae to (2) Consd. 
Co. v. Everton Overseers (1871 
414; Sheffield Waterworks Co. v. Bennett 
_ 409. Refd. R. v. Lo (1897), 66 
. 278 ; Re Cundall & Vavasour (19 

83; v. Shoreditch Assessment Committee, Ex p. 

Morgan, [1910] 2 K. B. 859. 

192.——. Decision of superior court as to value 
of premises— Binding on county court.] — Pltf 
having sued in a county ct. to recover possession 
of certain hereditaments, deft. applied by summons 
to a judge of the High Ct. sitting at chambers for a 
prohibition, on the ground that the annual value 
thereof was greater than £20; the judge dismissed 
the summons, & deft. did not appeal from his 
decision. At the trial of the action the judge of 
the county ct. refused to receive evidence from 
deft. that the hereditaments were of greater value 
than £20 a year, & he gave judgment for pltf.:— 
Held: the decision of the judge of the county ct. 
was right; for by the dismissal of the summons 
the value of the hereditaments was conclusively 
ascertained for the purposes of the action, which 
therefore must be assumed to be within his juris- 
diction.—Symons v. Ress (1876), 1 Ex. D. 416; 
25 W. R. 116. 

Whether decision of county court judge subject 
to rhe Part VIII., Sect. 1,sub-sect. 1, B., 
post. 


Annotations :-—As to (1) Reid. 
Tram. Co. (1894), 63 L. J. 
plverpoc! Gas ht 


SuB-SHoT. 2.—RECOVERY OF POSSESSION. 
A. On Expiry or Determination of Term. 


See, now, 1888 Act, s. 138. 


198. Conditions preeedent to jurisdiction—Re- 
lationship of landlord & tenant—Not mortgagor & 
mortgagee—-Mortgage for term of years.|—1846 
Act, s. 122, contemplates those cases only, in 
which the ordinary relation of landlord & tenant 
exists. Therefore, where the party suing under 
that section claimed as mtgee. of the premises, & 
there was no sufficient evidence that deft., who 
was tenant of the mtgor., had consented to hold 
under the mtgee., or was even aware of the exist- 
ence of a mtge.; this ct. granted a prohibition to 
the county ct. after judgment given & possession 
delivered. 

A total want of jurisdiction cannot be cured by 
the assent of the parties. 

The judgment of the county ct. was delivered on 
May 27. On June 1, affidavits in support of a rule 
mist for a prohibition were sworn, & the rule 
obtained June 6:—Held: deft. came within a 
reasonable time, although the rule was not served 
on the bailiff till June 7, & he had previously 
delivered possession to pltf. on June 6.—JONES ¥. 
OWEN (1848), 5 Dow. & L. 669; 1 Cox, M. & H. 
1786; 2 Saund. & C. 348; 18 L. J. Q. B. 8; 12 
L. T. O. 8. 153; 18 Jur. 261; 12 J. P. Jo. 757. 


Annotations :—~—Apld. Banks v. Rebbeck (1851), 2 L. M. & P. 
. Refd. Kerkin v. Korkin (1854), 3 EB. & B. 399; 
Marsden v. Wardle (1854), 3 E. & B. 695; Denton ». 
Marshall (1863), 1 H. & C. 654; Farquharson v. Morga 
1894] 1 Q. B. 652; Alderton v. Palliser (1901), 
22. Mentd. R. v. Cambridgeshire JJ. (1850), 14 J. P. Jo. 


194, ——— Verbal eement to deduct 
interest from rent.)—In 1857 deft. was entitled to 
£6500 with inte 








nN, 
45 Bol. Jo. . 


agreement of tenancy contained a 


County CouRTS. 


A., & it was verbally arranged that deft. should 
rent B. from A. & deduct the interest of the £500 
from the rent. In 1858 A. conveyed the reversion 
of B. to pliti. :—Held: deft. was a mere tenant of 
B., & pltf. could determine the tenancy by notice 
merely, & recover possession._—JONES v. OMAS 
(1861), 4 L. T. 210. 

195. ——— ——— Not occupation under agreement 
to purchase—Though rent to be deducted from pur- 
chase-money.]—1846 Act, s. 122, applies only 
where the relation of landlord & tenant exists 
between the parties. Therefore where deft. was 
in possession under an agreement to purchase, the 
rent to be deducted from the purchase-money, & 
he had paid a sum which together with a set-off, 
equalled the amount of the purchase-money :— 
Held: on motion for a prohibition, the county ct. 
had no jurisdiction under s. 122.—BANKS v. 
REBBECK (1851), 2 L. M. & P. 452; Cox, M. & H. 
486; 20 L. J. Q. B. 476; 17 L. T. O. 8. 170; 16 
J.P.6; 15 Jur. 657. 

196. Whether tenancy ‘‘duly determined by 
legal notice to quit ’’—Decision of county court 
conclusive as to.|—FEARON v. NoRvVALL, No. 198, 

ost, 

Lis alibi pendens.|—See No. 580, post. 

197. ‘* Legal notice to quit ’’—Notice required 
by law—Not by agreement between parties.|-By 
1856 Act, s. 50, jurisdiction in ejectment is given 
to the county cts. in cases where neither the rent 
nor the value of the premises exceeds £50 a year, 
& the tenant’s term & interest shall have expired, 
or shall have been determined either by the land- 
lord or the tenant by a legal notice to quit. 

Pitf. let to deft. a house for three years at a 
rent of £3 6s. 8d. a month, payable monthly ; the 

tage of re- 
entry on non-payment of any part of the rent for 
21 days after the day of payment or in case of the 
breach or non-performance of any of the conditions 
in the agreement. A month’s rent having been 
in arrear for more than 21 days pltf. gave deft. 
notice to quit at the end of the next month of the 
term, alleging as breaches non-payment of rent 
& a breach of a condition in the agreement :— 
Held: a “ legal notice to quit ’’ must be taken to 
mean the notice to quit required by law & not 
one depending on the eee stipulation of the 
parties, the tenancy h not, therefore, been 
determined within the meaning of the sect., & 
an action to recover possession of the premiscs 
could not be brought in the county ct. 

Semble: the jurisdiction of the county ct. under 
1856 Act, s. 150, is confined to tenancies from 
year to year.—FRIEND v. SHAW (1887), 20 Q. B. D. 
374; 57 L. J. Q. B. 225; 58 L. T. 89; 52 J.P. 
438; 36 W. R. 236, D. C. 

See, now, 1888 Act, s. 138, &, generally, LAND- 
LORD & TENANT. 

198. Jurisdiction to grant warrant of possession 
-—On refusal of tenant to give up possession after 
notice to quit—Not ousted by tenant appearing & 
showing cause—Sufficiency of cause determined by 
judge.|—Where a tenant, after notice to quit, 
refuses to deliver up possession of the premises 
occupied by him, & a plaint has been entered in, 
& a summons thereupon issued out of, the county 
ct., under 1846 Act, s. 122, the fact of the tenant 
appearing to such summons & showing cause, 18 
not sufficient to oust the county ct. of its juris- 
diction to grant a warrant of possession; but it 


_ is for that ct. to determine whether the cause 


i es a 


shown is sufficient or not. So also the question, 
whether such tenancy has been duly determined 
by a legal notice to quit, is one upon which the 


, charged on W., belonging to decision of the county ct. is conclusive upon the 


Part I[T].—JvuRispIcTIon. 


arties.— FEARON v. NORVALL (1848), 5 Dow. & L. 
89; Cox, M. & H. 127; 17L. J. Q. B. 161. 

199. Effect of order—-Not conclusive evidence 
of title—In action for mesne profits.|—-CaMPBELL 
v. LOADER, No. 552, post. 

200. ——— -}—An order for delivery of 
possession made by the county ct. under 1856 Act, 
s. 50, does not affect the rights of a person not a 
party to the proceedings, & semble: it does not 
affect the rights of the person against whom it is 
made :—Held: therefore deft., who had obtained 
such an order in a proceeding against one U., his 
tenant, was liable to an action of trespass brought 
by pltf., who was tenant to U.—HODSON v. 
WALKER (1872), L. R. 7 Exch. 55; sub nom. 
Hupson v. WALKER, 41 L. J. Ex. 51; 25 L. T. 
937; 20 W. R. 489. 





201. ——— Rights of stranger to proceedings not 
affected.|,—-HoDSON v. WALKER, No. 200, ante. 
202. ——— Limit of value— Rent——-Not annual 


value.|—If the rent of premises does not exceed 
£50 per annum, the county ct. has jurisdiction, 
under 1846 Act, s. 122, though the annual value is 
greater than that amount. 

Upon the hearing of a plaint under the fore- 
going sect., the county ct. pronounced judgment, 
in favour of the landlord, directing possession of 
the premises to be given up at a day several 
months after. The landlord, treating this judg- 
ment as a nullity, from its not being conformable 
to the Act & the rules made under it, declined to 
act upon it, but commenced another action, & 
again recovered judgment. Upon a motion for a 
prohibition; moved upon the ground that a 

rior judgment, umreversed, was _ pending :— 

eld: as the first judgment was a nullity, th 
landlord was justified in treating it as such, & in 
commencing a fresh action.— N v. NORVALL 
(1848), 5 Dow. & L. 445; Cox, M. & H. 174; 
2 Saund. & C. 388; 18L.J.Q.B.9; 12L. T.0.8. 
179; 138 J. P. 121; 18 Jur. 325. 
Annotation :-—Retd. Re Harrington (1853), 2 BE. & B. 669. 

203. ——_- ——— Written agreement for rent out- 
side statutory limit—Verbal agreement reducing 
rent.]—By a written agreement, pltfs. lel to deft. 
certain premises at a rent of 20s. a week, payable 
as demanded; four weeks’ notice to quit from 
any day to be sufficient. During the continuance 
of this tenancy, pltfs. verbally agreed with deft. 
to accept 16s. a weck, which was accordingly 
aid, &, on two occasions, deft. submitted to a 

tress for that amount :—Held: no new demise 
was thereby created, & consequently the county 
ct. had no jurisdiction under 1846 Act, s. 122, the 
rent being above £50.—CROWLEY v. Virry (1852), 
7 Exch. 319; Oox, M. & H. 582; 21 L. J. Ex. 
185; 18 L. T. O. 8. 276; 16 J. P. 360. 

Annotation :—Oonsd. Re Harrington (1853), 2 E. & B. 669. 

204, —— ‘* Premium ’’— Tenant right 
valuation.} —-A tenant right valuation is not a 

premium ’’ within 1888 Act, s. 188, & therefore 
does not oust the jurisdiction of the county ct.— 
NorFotK Oounry OCouncin ». CHIip, [1918] 2 
K. B. 805; 87 L. J. K. B. 1122; 119 L. T. 630; 
34 T. L. R. 592; 16 L. G. R. 738, O. A. 





B. For Non-payment of Rent. 

See 1888 Act, s. 189. 

205. ‘‘No sufficient distress ’? — Distress need 
not be actually levied—Finding of fact by judge.]|— 
An ement for a three years’ tenancy of certain 
pre S was entered into on Dec. 19, 1907, to 
run from Dec. 26, 1907, at a rental of £60 per 
annum. The agreement con &@ proviso for 
re-entry if any part of the rent should be in arrear 
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for fourteen days. The rent due on Dec. 25, 1908, 
was not paid. On Jan. 18, 1909, the reversion of 
the premises was assigned to pltf., & on Feb. 16, 
there was an a ienment to pltf. of the benefit of 
the agreement of Dec. 19, 1907, & of the rent which 
had accrued due on Dec. 25, 1908. The rent 
which accrued due on Mar. 25, 1909, not having 
been paid, plitf. commenced an action in the 
county ct. under 1888 Act, s. 139, to recover pos- 
session of the premises & also the six months’ rent 
in arrear, without having previously distrained. 
Evidence was given by a person who went over 
the premises at deft.’s request that there was not 
sufficient distress on the premises to satisfy pltf.’s 
claim for rent. The county ct. judge found as 
facts that six months’ rent was in arrear, & that 
there was no sufficient distress on the premises, 
& held that it was not a condition precedent to 
proceeding under the above Act, s. 139, that a 
distress should have been put in & proved to be 
insufficient ; that the agreement, though void in 
law under Real Property Act, 1845 (c. 106), s. 3, 
not being under seal, must be construed as a valid 
lease to which Conveyancing & Law of Property 
Act, 1881 (c. 41), s. 10, applied, & that pltf., as 
assignee of the reversion under that section, had 
a right of re-entry notwithstanding that six 
months’ rent in arrear accrued due partly before 
& partly after the date of the assignment :— 
Held: the decision of the county ct. judge was 
right.—RIcKETT v. GREEN, [1910] 1 K. B. 253; 
70 L. J. K. B. 193; 102 L. T. 16, D.C. 

Pendency in High Court of action of ejectment.! 
—= See No. 580, post. 


SuB-SECT. 3.—TrITLE IN QUESTION. 
See Sect. 13, sub-sect. 1, post. 


Sect. 5.—UNDER JUDICATURE ACTS. 
SuB-sEcT. 1.—IN GHNERAL. 

206. Procedure — Rules of Supreme Court not 
applicable.|—The provisions of Jud. Act, 1873, 
gs. 89, which enable inferior cts. to grant in all 
causes of action within their jurisdiction such 
relief, redress, or remedy or combination of 
remedies, in any proceeding as the High Ct. could 
grant, do not enable an inferior ct. to apply 
R. 8S. C. to proceedings in the inferior ct.-—-PRYOR 
v. Crry OFFICES Co. (1883), 10 Q. B. D. 504; 52 
a - Q. B. 363; 48 L. T. 698; 31 W. R. 777, 

ions ;-— . . Daggers , . al. 
03 Ret. Danlow v Shuttioworth, [1902] t Ke B. 721; 
R. v. Selfe, [1908] 2 K. B, 121 


SuB-sEcT. 2.—SPECIFIC PERFORMANCE. 

207. Agreement for separation — Action for 
arrears.]-——A husband & wife, having taken out 
summonses in a police ct., against each other, 
verbally agreed to withdraw the summonses on 
the terms that they should live apart, the husband 
making the wife a weekly allowance for herself & 
children, & the wife agreeing to indemnify the 
husband against all debts contracted by her. 
The husband having made default in payment. of 
the weekly sum, the wife sued him in the county 
ect. for the arrears due:—Held: (1) Married 
Women’s Property Act, 1882 (c. 75), did not in 
this case give the wife power to enter into such a 
contract with her husband, but independently of 
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that Act the courts would enforce the performance 
of such a contract entered into under such cir- 
cumstances, & therefore the wife could sue the 
husband for breach of it; (2) assuming the action 
to be one for specific performance of the agree- 
ment, the county ct. aude had jurisdiction to 
grant it in the action by ue of Jud. Act, 1873 
(c. 66), ss. 24, 25, 89, 90, & 91.—McGREGOR v. 
McGREGOR (1888), 21 Q. B. D. 424; 57 L. J. Q. B. 
ae P. 772; 37 W. R. 45; 47. L. R. 


Annotations :-—<As to (1) Consd. Lavalette v. Riches (1907), 
247. L. R. 2; Hulse v. Hulse (1910), 103 L. T. 804; 
Expld. Hanau v. Ehrlich, [1911] 2 K. B. 1058. Consd. 
ne v. Allan, Jones (1919), 35 T. L. R. 453. Befd. 
Aldridge v. Aldri (1888), 13 P. D. 210; A. ». M. (1888), 
68 L. J. P. 8; ilkinson v. Rushton (1889), 53 J. P. 
440; Lavalette v. Riches (1908), 24 T. L. R. 336; Reove 
v. Jennings, [1910) 2 K. B, §22. 


See, further, Sect. 6, sub-sect. 1, C., post, & No. 
233, post. 


SuB-SEcT. 3.—INJUNCTION. 


208. Action within jurisdiction — Restraint of 
nuisance.|—A county ct., under Jud. Act, 1873 
(c. 66), 5. 89, has, in actions within its jurisdiction, 
power to grant an injunction against a nuisance & 
to enforce obedience to it by committal.—-MARTIN 
t. BANNISTER (1879), 4 Q. B. D. 491; 28 W. R. 
ae or Eggle HEF periph aL 48 L. J. Q. B. 

; ines - A.; affg. S. C. sub nom. 
Be Maoren 46.20 

623, Retd, Winfield v Boothroyd. (1880), 64 L, are 

OT eT 6 oe ene) 1 ¥. B 544 a has v. Ogden 
eer ae entd. Vallentin v. Woodley 


209. To restrain trade union.]—A member. of 
a trade union who has been illegally expelled by 
the committee under the rules of the assocn. can 
maintain an action against the trade union for a 
declaration that he was still a member & for an 
injunction, such action not being barred by Trade 
Union Act, 1871 (c. 31), 8. 4, but he cannot recover 
damages for breach of the contract contained in 
the rules, since the committee who were responsible 
for breaking the contract were acting as agents 
for pltf. equally with his fellow members.— KELLY 
v. NATIONAL SOCIETY OF OPERATIVE PRINTERS’ 
ASSISTANTS (1915), 84 L. J. K. B. 2236 3; 118 L. T. 
1055; 31 T. ray 682 ; 59 Sol. Jo. 716, C. A. 

& Uplte Sop? of olitinstan Be ens Got INI 

ein aia. ete., [ 1921] 2 Gh. 390. po eer are 

° y Of proceedings in High Court — In 
respect of administration action in sounly court. |— 
Since Jud. Act, 1873 (c. 66), a county ct. before 
which an tration suit is pending has no 
power to stay proceedings in the High Ct., in 
respect _of claims provable in the administration 
suit.—COBBOLD v. PRyKE (1879), 4 Ex. D. 315 ; 
49 L. J. Q. B. 8; 28 W. R. 259, D. C. 
Ansvotation Tenistd: Re Barnett, Ex p. Reynolds (1885), 15 

211. Where damages not claimed — If damages 
claimable within limits of jurisdiction.) — An 
action, in which an injunction only is c ed, is 
within the Jurisdiction of a county ct., provided 
that the case is one in which, if there had been 
a claim for damages, the claim must have been 
for an amount within the jurisdiction of a county 
ct.—STILES v. Ecclestone, [19038] 1 K. B. 544; 
72 L. J. K. B, 256; 88 L. T. 204; 51 W. RB. 411 ; 


47 Sol. Jo. 257 ; 67 J. P. Jo. 76, D. O. 


Annotations :—Expld, & Distd, R. v. Cheshire County Court 


County CouRTs. 


Judge & United Soo. of Boilermakers 
11921] 2 K. B. 694. Refd. Simpson & Latton v. Crowls 


212. ——— Injunction not ancillary to cause of 
action.|—A member of a trade union brought an 
action in the county ct. for a declaration that a 
resolution of the trade union purporting to expel 
him from the union was ultra vires & void, & an 
injunction to restrain the union from acting upon 
the resolution. The particulars of demand did 
not include any claim for damages, &, having 
regard to the nature of the action, no damages 
could have been recovered :—Held : upon the true 
construction of 1888 Act, s. 56, the county ct. 
judge had no jurisdiction to entertain the action. 
It is essential to the jurisdiction of the county ct. 
in such a case that there should be a money claim 
not exceeding £100, & when no such claim is 
made & established, the ct. cannot grant ancillary 
relief by way of declaration or injunction. Semble: 
the plaint itself should state the amount of the 
money claim in order to show that the case comes 
within the jurisdiction of the county ct.—R. v. 
CHESHIRE CounTy Court JupGE & UNITED 
SocIETY OF BOILERMAKERS, Ez p. MALONE, [1921] 
2K. B. 694; 90 L. J. K. B. 772; 125 L. T. 588; 
65 Sol. Jo. 552; sub nom. R. v. Parsons, Ex p. 
MALONE, 37 T. L. R. 546, C. A. 

Annotation :—Expld. Simpson v. Crowle, [1921] 3 K. B. 243, 

213, -|— Resp. to an appeal from a 
county ct. is not precluded from raising on the 
hearing of the appeal points not raised at the trial 
in the county ct. 

1888 Act, s. 114, does not confer a gencral power 
to enlarge the jurisdiction of the county ct. by 
consent. 

An action was brought in the county ct. by 
two members of a voluntary assocn. against the 
members of the committee of the assocn. for an 
injunction to restrain defts. from interfering with 
pltfs.” enjoyment of the assocn. No damages 
were claimed in the action. The county ct. judge 
dismissed the action. No objection was raised 
at the trial to his jurisdiction. Pltfs. appealed, & 
the objection was then taken by defts. that the 
county ct. judge had no jurisdiction to try the 
case :—Held: as the claim was solely for an in- 
junction & not for an injunction as ancillary to a 
cause of action within above Act, s. 56, the county 
ct. judge had no jurisdiction, & the mere fact that 
the parties proceeded with the trial without the 
point as to jurisdiction having been raised did 
not confer jurisdiction upon the gree ct. judge. 
——SIMPSON v. CROWLE, [1921] 8 K. B. 243; 90 
Es rf K. B. 878; 125 L. T. 607; 37 T. L. R. 658, 


Ez p. Malone, 








SuB-SEcCT. 4.—COMMITTAL. 

214. For breach of injunction.]— MARriNn v. 
BANNISTER, No. 208, ante. 

215. To enforce interlocutory orders.] — The 
power of a county ct. under Jud. Act, 1873 (c. 66), 
8. 89, in actions within the jurisdiction to enforce 
obedience to ita orders by committal extends to 
interlocutory as well as to final orders.— RICHARDS 
v. CULLERNE (1881), 7 Q. B. D. 623, C. A 


9 e * 
Annotationg :-~Consd. Hymas v. Ogden (1904), 74 L. J. K. B. 
101. . Winfield ’. Boothroyd (1886), 54 L. T. 574. 


216. To enforce judgment—-Payment of money.] 
—A deft. in a county ct. having made default in 
payment of £20 due under a judgment, an order 
was made to commit him to prison. He was, 
however, never arrested nor imprisoned under the 
order, which, according to Ord. 25, r. 88, expired 
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when a year had elapsed from its date :—Held: 
upon motion for prohibition, as no arrest nor 
na pag ae had ever taken place upon this 
order before its expiration, & as deft. was still 
in default, the county ct. judge had power to 
make a second order of commitment.—R. v. 
Stonork (Brompton County Courr Jup@E) & 
REEVES (1888), 57 L. J. Q. B. 510; 59 L. T. 669; 
47. L. R. 684. 

217. ——- Second order on expiry of first order.] 
—RK. v. STONOR (BROMPTON CouNTY CouRT JUDGE) 
& REEVEs, No. 216, ante. 

218. ——— Return of chattel—Though procedure 
under warrant not exhausted.|—Hvymas v. Oapmn, 
No. 669, post. 

219. For contempt of court — Only on applica- 
tion for committal.|—Re Exior, Pearce & Co., 
Ez p. ALLDAY & BUSHILL (1897), 13 T. L. R. 486; 
41 Sol. Jo. 625, D. C. 

220. Form of warrant—Necessity for speci- 
fying breaches of order.|—An order was made 
in an action in a county ct. on H., as acting 
manager of a certain partnership fund, to pay 
into ct. within fourteen days the sum of £65 odd, 
& to deliver up certain documents. H. did 
deliver up the documents, but failed to pay in 
the. money, whereupon an order of committal 
was made out by the county ct. judge, on the 
ground that I., in his fiduciary position, had been 
guilty of contempt of ct. by neglecting to obey 
the previous order. The committal order merely 
recited the terms of the original order, & did not 
specify any particular breach :—Held: it was 
immaterial whether the process of committal was 
by an order of committal or a writ of attachment, 
since the distinction no longer existed in ch. 
practice, but the above order was bad for un- 
certainty, since it did not specify in what particular 
H. was guilty of contempt so as to enable him to 
ee gee ig igs aaa LAMBETH COUNTY 
} UDGE ONAS 87), 36 W. R. 475; 
47. L. BR. 158,D.0 

See, further, CONTEMPT OF CouRT, ATTACHMENT 
& COMMITTAL. 

For contempt in open court.|—Sce Part X., 
Sect. 1, post. 

In bankruptcy.]— See BaNKRuPrcy & INSOL- 
VENCY, Vol. IV., p. 39, No. 336. 





SuB-sECT. 5.—COUNTERCLAIMS. 

Sec Judicature Act, 1884 (c. 61), 5s. 18. 

221. Court can try—Though arising outside its 
jurisdiction—Relief limited to amount of plaintiff’s 
claim. —Under Jud. Act, 1873 (c. 66), ss. 89, 90, 
an interior ct. has jurisdiction to entertain a 
claim set up by way of counterclaim although it 
is in respect of matters which arose beyond. its 
local jurisdiction, but the power to grant relief in 
respect of such counterclaim is limited to the same 
amount which pltf. has claimed in the action.— 
Davis v. FLAGstTaF¥ MINING Co. (1878), 3 C. P. D. 
228; 47 L. J. Q. B. 508; 38 L. T. 769; 26 W. R. 
431, C. A. 

213, :—Consd. Webster v, Armstrong (1885), 1T. L. BR. 

222. ——- Though amount in excess of jurisdic- 
tlon——Subject to removal into High Court.]—A 
counterclaim exceeding £50 may be tried in any 
county ct.,-even when its jurisdiction for claims 
is limited to £50, subject to the provisions of 
Jud. Act, 1884 (c. 61), s. 18. 1908 Act does not 
a Py te such cases.—HARRISON v. ORoSBY (1912), 
1 T. Jo. 85. 
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Srecr. 6.—IN EQUITY. 
SuB-sEcT. 1.—EXTENT oF JURISDICTION. 
A. Administration Actions. 


228. Amount or value of estate—Statement in 
plaint.]|—-An administration plaint need not con- 
tain a specific statement that the estate to be 
administered does not exceed in amount or value 
the sum of £500.—CHEESEWRIGHT v. THORN 
(1869), 38 L. J. Ch. 615; 20 L. T. 152. 

224. ——— Disputed by parties—Duty to determine 
if within jurisdiction—Transfer if in excess.]}— 
SUNDERLAND v. GLOVER, No. 450, post. 

225. Persons who may institute proceedings— 
Assignees & representatives of next of kin.|—The 
county cts. have power, under 1865 Act, to enter- 
tain administration suits instituted by the assignees 
& representatives of next of kin, & of the other 
classes of persons specified in sect 1, sub-sect. 1, 
of that Act.—TURNER v. RENNOLDSON (1873), 
L. R. 16 Eq. 37; 42 L. J. Ch 510; 28 L. T. 330; 
37 J. P. 580; 21 W. R. 558. 

226. Person interested in estate of deceased 
—wNot entitled as of right to administration order— 
Discretion of judge.|—A person interested in the 
estate of a deceased person is not entitled as of 
right to an administration order in a county ct., 
the combined effect of Ord. 6, r. 6, & Ord. 22, r. 11, 
being to place the granting of such order within 
the discretion of the county ct., judge.—-PEARSON 
v. PEARSON (1887), 56 L. T. 445, D. CO. 

227. Creditor’s action commenced before ad- 
ministration suit—-Cannot be restrained—-Before 
decree made.]—Notwithstanding that, by Ord. 1, 
r. 8, @ decree cannot be made till a month after 
the plaint has been filed, a county ct. judge has 
not jurisdiction under Ord. 12, r. 1, in a creditor’s 
administration suit before decree, or on an ex 
parte application, to restrain a creditor’s action 
commenced previously to the institution of the 
suit.—_NoKEs v. GANDY (1874), L. R. 17 Eq. 297, 
43 L. J. Ch. 276; 29 L. T. 828; 38 J. TP. 405; 
22 W. R. 293. 

228. Proceedings in High Court — Concerning 
claims provable in administration sult—No power 
to stay.|—-COBBOLD v. PRYKE, No. 210, ante. 

Transfer of action to Chancery Division.]—Sce 
Part V., Sect. 4, sub-sect. 2, post. 


B. Foreclosure, Redemption or Enforcing Charge 

or Lien. 

229. Advance upon deposit of deeds — Bank- 
ruptcy of mortgagor—Charge enforceable in county 
court or Bankruptcy Court.|—-B. advanced £100 
to C. upon the security of a deposit of the title 
deeds of real estate. ©. subsequently became 
bkpt., & thereupon B. filed a plaint in the county 
ct. to enforce the payment of his money :— 
Held: the county ct. had jurisdiction to grant 
the relief prayed, & B. having two jurisdictions, 
viz. the bkpcy. ct. & the county ct., to choose 
from, had a right to go to either.—MEDHURST v. 
GoLDER (1867), 16 L. T. 50. 

230. Suit for redemption— Right to redeem 
disputed—Within jurisdiction.])—-A suit for re- 
demption in which the right to redeem is resisted, 
& a sale of the mortgaged hereditaments is sought 
to be set aside, is within the jurisdiction in equity 
conferred upon the county cts. by 1865 Act, s. 1. 
—POowWELL v. Roperts (1869), L. R. 9 Eq. 169; 
39 L. J. Ch. 44; 21 L. T. 451; 34 7. P. 244; 18 
W. R. 84. 

231. Foreclosure action— Mortgage debt in 
excess of jurisdiction——Brought within by payments 
before action—Re-transferred to county court.|/— 
SHIELDS, Wuirtey & DistTRicr AMALGAMATED 
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Sect. 6.—In taaa Be Sub-sect.1, B.. C., D. & E.;3 
sub-sect.2. Sects. 7 & 8.] 


poner BUILDING SoorrTy v. RICHARDS, No. 357, 
post. 


C. Specific Performance and Cancellation. 

232. Specific performance—Agreement for lease 
—Within jurisdiction.|—Agreements for leases are 
within 1865 Act, s. 1, clause 4, authorising decrees 
for specific performance.—WiLcox v. MARSHALL 
(1867), L. R. 3 Eq. 270; 15 L. T. 527; 31 J. P. 
437; 15 W. R. 338; sub nom. WILLCOX v. MAR- 
SHALL, 86 L. J. Ch. 358. 

288. Executory agreement for lease — 
Value of property exceeding statutory Mmit-——Not 
within jurisdiction.]— Deft. entered on premises 
under an executory agreement for a lease. He 
subsequently gave six months’ notice to quit, as 
if on a yearly tenancy, & left the premises. An 
action was brought in the county ct. for a quarter’s 
rent, accruing due after deft. had given up posses- 
sion. The value of the premises sxcecden £500 
so that the judge had no jurisdiction to decree 
specific performance of the agreement; but he 
was of opinion that it was a case in which specific 
performance would be decreed, & that he was, 
therefore, bound to treat deft. as tenant under 
the terms of the agreement, & he gave judgment 
for pltf. On appeal:—Held: the equitable 
doctrine that a person who enters under an 
executory agreement for a lease is to be treated 
as in under the terms of the agreement, can only 
be applied where the ct. in which the action is 
brought has concurrent jurisdiction in law & 
equity, & pltf. could not recover in the action.— 
FosTER v. REEvEs, [1892] 2 Q. B. 255; 61 
L. J. Q. B. 763; 67 L. T. 587; 57 J. P. 28; 40 
W. R. 696, C. A. 
Annotation :—Mentd. Manchester Brewery Co. v. Coombs, 





7 for exclusive use of 
footpath—Not within jurisdiction.]|—A plaint was 
entered in a county ct. claiming specific perform- 
ance of an agreement that pltf. should have the 
free & exclusive use of a footpath, & that deft. 
would not grant permission to any other person 
to use it, & also claiming damages for an alleged 
breach of the agreement :—Held: on rule for 
prohibition, the agreement was not for the sale, 
purchase, or lease of any property within the 
meaning of 1867 Act, s. 9, & prohibition must 
therefore issue as to the claim for specific per- 
formance, but the action must proceed as to the 
claim for damages.—R. v. WESTMORELAND COUNTY 
Court JupGE (1887), 58 L. T. 417; 86 W. R. 
477, D. C. 

235. ——— Agreement to purchase for price 
within jurisdiction—Value of property in excess— 
Not within jurisdiction.]|—1888 Act, s. 67, gives 
the county ct. jurisdiction in action for specific 
performance of any agreement for the purchase 
of any property where the purchase-money shall 
not exceed the sum of £500. In an action in the 
county ct. for specific geben of an agree- 
ment to purchase for £76 some leasehold property 
which was of the value of more than £500, but was 
subject to a heavy charge :—Held: the action 
was within the jurisdiction of the county ct., 
since the test was the actual purchase-money to 
be paid, & not the value of the property subject 
to the charge——R. v. WHITEHORNE (JUDGE), 
[1904] 1 K. B. 827; 52 W. R. 624; 20 T. L. R. 
811; 48 Sol. Jo. 314; sub nom. R. v. Binwanenam 
County Court JupaE & Humpureys, 73 L. J. K. B. 
344; 90 L. T. 514, D. O. 

Annotation :—Oonad. Angel v. Jay, [1911] 1 K. B. 666. 


County Courts. 


—— Under Judicature Acts.]—-See Sect. 5, sub- 
sect. 2, ante. 

286. Cancellation of lease— Value of interest 
within jurisdiction—Fee simple value in excess— 
Not within jurisdiction.|—By 1888 Act, s. 67, it 
is enacted that the county ct. shall have all the 
powers of the High Ct. in actions for, among other 
things, the cancelling of any ement for the 
lease of any property where the value of the 
properey shall not exceed the sum of £500. 

Pitf. agreed to take, & deft. agreed to grant, a 
lease of certain premises for'a term of years. The 
value of the interest which deft. agreed to grant 
to plitf. did not exceed the sum of £500; neither 
did the value of deft.’s whole interest in the 
premises exceed the sum of £500; the value of 
the freehold interest in the premises exceeded 
the sum of £500 :—Held: the county ct. had no 
jurisdiction to order cancellation of the agreement. 
Semble: the words the value of the property in 
the above enactment mean the value of the fee 
as ea v. JAY, [1911] 1 K. B. 666; 80 
L. - K. B. 458; 103 L. T. 809; 55 Sol. Jo. 140, 
YD. C. 


Annotations :-—Mentd. Armstrong v. Jackson, {1917} 2 
K. B. 822; First National Reinsurance Co. v. Greenfield, 
{1921} 2 K. B. 260. 


D. Legacies. 

237. What is a ‘‘ legacy ’’—Share of residue— 
After payment of specific legacies.|—Where real 
& personal property is left by will to exors., upon 
trust to sell, &, r paying certain legacies, to 
divide the residue among certain persons, the 
share in such residue is a “ legacy ” within 1846 
Act, s. 65, & the county ct. jurisdiction to 
adjudicate on a claim made by one of such persons 
for his share in the residue, in a plaint against the 
exors.— PEARS v. WILSON (1851), 6 Exch. 833 ; 
2L.M. & P. 515; 20L. J. Ex. 381; 18 L. T. 0.8. 


699. Refd. Re Fuller (1853), 2 B. & B. 573. 


238. ——— Not bequest of money in trust for 
infant entitled absolutely on attaining majority— 
Power to apply towards education & advancement.] 
—A. bequest of money in trust to invest the same 
during the minority of an infant, & pay it to him 
when of age, with power to apply it towards his 
education or advancement, is not a “legacy” 
within 1846 Act, s. 65.—HEWSTON v. PHILLIPS 
(1856), 11 Exch. 699; 26 L. T. O. S. 2473; 20 
J. P. 103; 156 E. R. 1012; sub nom. PHILLIPS v. 
HEwstTon, 25 L. J. Ex. 133; 4 W. R. 293. 
Annotation :--Refd. Beard v. Hine (1861), 10 W. R. 45. 


239. Suit for — Jurisdiction to hear claim for 
devastavit.} —When a plaint is brought in a 
county ct. for a legacy, & the exor., deft., shows 
that he has paid for the testator debts exceeding 
the amount of the assets, & pltf. contends that the 
exor. has been guilty of a devastavit, & on that 
account seeks to charge him with assets, the 
county ct. judge has jurisdiction to try the 
question of the devastavit.— WINCH vv. INCH 
(1853), 138 C. B. 128; 22 L. J. C. P. 104; 20 
L. T. O. S. 223; 17 J. P. 72; 17 Jur. 88; 1 
W. R. 131; 188 BE. R. 1145. 

240. ——— Will be restrained — After decree in 
administration of assets.|—A legatee will be 
restrained from proceedings in the county ct. 
against an exor., after a decree has been made in 
an administration of the assets of testator.— 
RatcurFH v. WINCH AtesS), 16 Beav. 576; 
22 L. J. Ch. 915; 21 L. T. O. 8. 80; 17 Jur. 586; 
ee R. 902; subsequent proceedings, 17 Beav. 
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E. Other Cases. 

241. Trust.]|—-Where property was left in trust 
to invest in govt. securities, to pay the dividends 
to the widow during her life, after her death 
to dispose of the whole estate in a certain way, 
paying certain legacies, & then with a bequest 
(inter alia) of a certain sum to be divided equally 
among the four children of a certain party :— 
Held: this was so far a matter of trust, that it 
was not a fit subject for county ct. jurisdiction. 
the widow not being shown to be dead le: 
the case would have been the same, even if she 
were dead; & 0 a granted.—BEARD v. 
H1nzB (1861), 10 W. R. 465. 

242. Constructive trusts.| — Constructive trusts 
are within the jurisdiction of county cts. under 
1865 Act, s. 1—CLAYTON v. RENTON (1867), 
L. R. 4 Eq. 158; 36 L. J. Ch. 428; 16 L. T. 48. 

248. Deed obtained by misrepresentation— 
Releasing judgment debt & costs—dJursidiction to 
decide upon validity.|.-STEPHENSON v. GARNETT, 
No. 568, it 

244, Claim by solicitor for costs incurred in 
bankruptcy proceedings—Cognisable in county 
court sitting in bankruptcy—Not sustainable in 
equity.|—The creditors of A. decided by resolu- 
tion to accept a ates Seairunia payable by instal- 
ments, to be secured by A.’s promissory notes & 
an assignment of his effects to trustees as security. 
The trustees instructed pltf., a solr., who had 
filed the petition on behalf of A., to prepare the 
deed of assignment. Pltf. prepared the deed, 
which provided that, in case of sale under the 
assignment, the proceeds should be first applied 
in paying the costs of sale & pltf.’s costs incurred 
in the composition & in preparing the deed. 
There had been no resolution to that effect. 
Default having been made in payment of the 
first instalment of the composition, the trustces 
sold the effects, which produced less than £40, & 
refused to pay pltf.’s costs up to & including the 
preparation of the deed, which amounted, when 
taxed, to more than £40. A. filed a plaint in the 
county ct., sitting in equity, to enforce his claim. 
The county ct. judge found as a fact that pltf. 
had agreed to postpone the costs due to him from 
the debtor, to the claims of the creditors for their 
composition, & dismissed the plaint :—Held: 
A.’s claim was not sustainable in equity, & the 
county ct. judge ought to have dismissed the 
plaint on the ground that the matter was properly 
cognisable by the county ct. sitting in bkpcy.— 
GRAHAM v. WINTERSON (1873), L. R. 16 Kq. 248 ; 
42 L. J. Ch. 683; 28 L. T. 803; 21 W. R. 722. 

Appointment of receiver.|—See Part VI., Sect. 4, 
sub-sect. 6, post. 


Sus-sxor. 2.—-TRANSFER OF EQUITABLE 
ACTIONS. 
From county court to Chancery Division of High 
Court.|——See Part V., Sect. 4, sub-sect. 2, post. 
From Chancery Division of High Court to county 
court.]—See Part IV., Sect. 2, sub-sect. 5, post. 


- No general power to enlarge jurisdiction.|— 
Sreson v. CROWLE, No. 213, ante. | 
246. What amounts to— Not appearance by 
bailiff of different district—To justify non-execution 
of warrant.] — The county ot. judge of one ct. 
has no power to order the bailiff of a ct. in a 
different district who has not levied execution in 
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pursuance of the warrant of the first ct. to pay 
compensation under 1846 Act, s. 115, or other- 
wise, to the party injured. 

Where the bailiff of S. appeared before the 
county ct. judge of N. to justify his conduct in 
not making a levy, but was nevertheless ordered 
by the judge of N. to pay compensation :—Held : 
not to be such an acquiescence in the jurisdiction 
of the court of N. as would estop the bailiff from 
obtaining a prohibition against the order of the 
judge of N.—R. v. SHROPSHIRE CouNTry COURT 
JUDGE (1887), 20 Q. B. D. 242; sub nom. R. v. 
RoceErs, 567 L. J. Q. B. 143; 58 L. T. 863 sub nom. 
R. v. NEwport (SALop) County Court JUDGE, 
ASHLEY v. Norris, 36 W. R. 476; sub nom. 
ASHLEY v. Norris, 4 T. L. R. 144, D. C. 
Annotation :—Distd. Watson v. White, [1896] 2 Q. B. 9. 

247. ——— Not omission to raise question of 
jurisdiction at trial.] — Srmrpson v. CROWLE, 
No. 213, ante. 

248. When necessary — Remitted action — Title 
to land incidentally in question—Written consent 
necessary.}] — Semble: where an action in the 
High Ct. for money had & received has been 
remitted to the county ct., & when in the ant 
ct. it is ascertained that the title to land wi 
incidentally come in question, the county ct. 
judge has no jurisdiction to entertain the action 
in the absence of a written consent of the parties 
or their solrs.— Toon v. STANBURY-EARDLY (1906), 
22 T. L. R. 536, D. C. 

Remitted actions generally, see Part IV., post. 

249. When not available—Jurisdiction excluded 
by statute—Increase of Rent & Mortgage Interest 
(Restrictions) Act, 1920 (c. 17), s. 5.|—No agree- 
ment between a landlord & his tenant can give 
the ct. the jurisdiction which by above Act, s. 5, the 
ct. is forbidden to exercise.—BARTON v. FINCHAM, 
[1921] 2 K. B. 291; 90 L. J. K. B. 451; 124 
L. T. 495; 85 J. P. 145; 37 T. L. R. 386; 65 
Sol. Jo. 8326; 19 L. G. BR. 185, C. A. 

Annotations :-—Refd. Glossop v. Ashley, [1921] 2 K. B. 451; 

Reeves v. Davies, [1921] 2 K. B. 486. 

Action commenced in High Court.|—See No. 422, 
post. 

How consent given.]|—See No. 248, ante. 


Sect. 8.—IN REPLEVIN. 
See, now, 1888 Act, s. 184; Ord. 34. 

250. Unlimited in amount.] — WricuT v. RIicB 

(1848), 12 J. P. Jo. 261. 
251. Cannot be joined with other action.| —A 
laint in replevin & for an excessive distress 
ving been entered in a county ct. against a 
landlord & bailiff, defts., by leave of a judge, on 
affidavit that the rent exceeded £20, sued out a 
writ of certiorari to remove the cause into the 
Ct. of Exch. The writ was returnable on the day 
the plaint stood for trial; & defts.’ attorney 
presented the writ to the judge, & offered, on the 
part of one of defts., to make the declaration 
required by 1846 Act, s. 121, stating that the 
other deft., the bailiff, was unable to make it. 
Deft., the landlord, was too ill to attend; but he 
had executed a power of attorney to W., author- 
ising him to sign & seal the bond required by the 
above sect., & generally to perform all such acts 
about the conduct of the writ as he should think 
proper. Defts.’ attorney tendered the bond, 
which was conditional to prove, in the superior 
ct., that the rent exceeded £20; but the clerk of 
the ct. did not approve of the sureties, in- conse- 
quence of not having had notice of them in time 
to inquire into their sufficiency. The judge 
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Sect. 8.—In replevin. 
Sub-sect. 1, A.] 


es att nnentnrerwes 


refused to allow the certiorari, & tried the cause 
on the ground of the want of time for the clerk 
of the ct. to inquire into the sufficiency of the 
sureties, but he did not fix the amount for which 
they were to be responsible :—Held: (1) there 
was no ground for quashing the writ of certiorari ; 
(2) the judge was liable to an attachment for not 
receiving & returning the writ, although his dis- 
obedience was not wilful, but originated in an 
erroneous construction of an obscure stat. ; (3) the 
declaration required by 1846 Act, s. 121, might 
be verbally made, either by the attorney in the 
cause or the party; & it was sufficient if made 
by one of several defts. ; &, in this case, the person 
named in the power of attorney was authorised 
not only to sign & seal the bond, but also to make 
the declaration; (4) the act of the judge in 
receiving the declaration was ministerial; after 
receiving it, he ought to have fixed the amount 
of the security; &, until he has done so, the 
question as to the sufficiency of the sureties did 
not arise; (5) the provisions of 1850 Act, ss. 1, 2, 
did not apply to plaints in replevin; & therefore 
the bond was properly conditioned for proving 
that there was ground for believing that the rent 
exceeded £20 & not £50; (6) a certiorari, under 
1846 Act, s. 121, ought to have been made 
returnable so as to allow sufficient time for the 
preliminary inquiries which the sect. directs; 
(7) replevin could not be joined with any other 
form of action in the county ct. 

Semble: 1846 Act, s. 90, which enables a deft. 
in a county ct. to obtain a certiorari by leave of a 
judge of the superior cts., does not apply to 
plaints in replevin; but the removal of such 
plaints is regulated by s. 121.—MUNGEAN v1. 
WHEATLEY (1851), 6 Exch. 88; 2 L. M. & P. 
155; Cox, M. & H. 445; Rob. L. & W. 526; 
20 L. J. Ex. 108; 16 L. T. O. S. 441; 15 J. P. 
195 ; 15 Jur. 110; 155 E. R. 465. 

252. Removal into High Court— Mode of.] — 
Ge pickin eine aero, Gnee: 

258. —-— ——— ‘‘ Prosecute suit with effect ’’ 
——Applicable to defendant.|—1846 Act, s. 121, 


Sects. 9, 10, 11, 12 & 18: 


wate owe 


enables either party to an action of replevin to | 


remove the cause from the county ct., if he declares 
that the title to a corporeal or incorporeal here- 


ditament is in question, or that the rent or damage , 


in respect of which the distress was taken exceeds 
£20, & becomes bound with two sureties to prose- 
cute the suit with effect & without delay, & to 
prove that such title is in dispute, or that there 
was ground for believing that the rent or damage 
exceeded £20:—Held: the words ‘ prosecute 
the suit with effect ’’ are applicable to the case of 
& removal by a deft., who is bound, so far as in 
ines lies, to carry the suit to a successful termina- 
on. 


is liable for more than the taxed costs as between 
arty & party.—Tummons v. OGLE (1856), 6 
._& B. 571; 26 L. J. Q. B. 408; 27 L. T. O. S. 

154; 20 J. P. 789; 3 Jur. N. S. 823; 4 W. R. 

596; 119 E. R. 977. 

Annotation :—Mentd. R. v. East Stoke (1865), 34 L. J. M. C. 





190. 
By certiorari generally.|—See Part IX., 
Sect. 1, post. 
254. en title to hereditament in question.|— 


The jurisdiction of the county ct. is ousted by a 
plea or cognisance setting up a title to the freehold, 
although no issue be taken on that part of the plea 
or cognisance. 


{ 
| 


! 
i 
j 


Courts. 


Where, therefore, deft. in replevin made cog- 
nisance as bailiff of A., alleging that the locus in 
was the freehold of A., & that he, as bailiff, 

k the cattle, etc., damage feasant; & pitf. 
pleaded that deft. was not the bailiff of A., & 
did not, as such bailiff, take the cattle, etc.; & 
issue was joined on this plea :—Held: the subse- 
quent proceedings in the county ct. were coram 
non judice, & void.—TINNISWOOD v. PATTISON 
(1846), 38C. B. 243; 15L. J.C. P.231; 7L.T. 0.8. 
229; 136 E. R. 98. 

Annotation :—Mentd. The Kate (1864), Brown & Lush, 218, 

255. -|—The county ct. has still cognisance 
of replevin though title comes in question, subject 
to the power of removal by either party under 
1846 Act, s. 121.—R. v. RarnEes (1853), 1 E. & B. 
855; 22 L. J. Q. B. 223; 21 L. T. O. S. 89; 17 
J. P. 586; 17 Jur. 553; 118 HE. R. 657. 

256. ——— Failure by defendant to remove 
action.|——-Where an action of replevin is commenced 
in a county ct., & deft. does not take steps to 
remove it under 1856 Act, s. 67, the ct. has power 
to try the action notwithstanding title to an 
incorporeal hereditament comes in question, 1846 
Act, s. 58, not applying to an action of replevin.— 
ForRDHAM v. AKERS (1863), 4 B. & S. 5783; 33 
L. J. Q. B. 67; 9 L. T. 478; 12 W. R. 201; 
122 B. R. 577; sub nom. R. v. Gurdon, 3 New 
Rep. 152. 





Sect. 9.—IN BANKRUPTCY. 

See, generally, BANKRUPTCY & INSOLVENCY, 
Vol. IV., pp. 39 et seq. 

257. Transfer of proceedings from one court to 
another—Liquidation of partners—Necessity for 
resolutions of joint & separate creditors of each 
debtor.] —In the liquidation of partners a 
resolution for transfer of the proceedings from one 
county ct. to another, under r. 288, is not valid 
unless a similar resolution is passed at meetings 
of the separate creditors of each debtor.—le 
Woop, Ex p. Horrocks (1882), 19 Ch. D. 367 ; 
61 L. J. Ch. 261; 45 L. T. 692; 30 W. R. 298, 
C. A. 


S:cr. 10.—IN ADMIRALTY. 
Sec ADMIRALTY, Vol. I., pp. 243 et seq. 


Secr. 12.—UNDER er OF EXCHANGE ACT, 


See Bris or EXcuANGE, Promissony Notes & 
NEGOTIABLE INSTRUMENTS, Vol. VI., pp. 467-471. 


As 
by 


Sect. 18.—EXCEPTIONS TO JURISDICTION- 
OUSTER. 


Susp-sEecrT. 1.— TITLE TO CORPOREAL OR IN- 
CORPOREAL HEREDITAMENTS IN QUESTION. 
A. In General. 

258. Incorporeal hereditament—When question 
of title arises.|—The title to an incorporeal 
hereditament is in question when either its 
existence or the right to it is disputed. 


Part IIJ.—JurispicrTion. 


32 Geo. 3, c. lxxiv., imposed certain rates & 
duties on the owners of vessels entering or passing 
the harbour. <A vessel having passed the harbour 
on her outward & also on her homeward voyage, 
a claim for two payments under that Act was 
made upon the owner in respect of each voyage. 
He made both payments under protest, & sued in 
the county ct. for the money paid in respect of 
the last voyage, on the ground that the Act did 
not entitle the trustees to a second payment under 
these circumstances :—Held: these rates & duties 
were tolls, & the title to a toll was in question, 
within the meaning of 1846 Act, s. 58, & the 
county ct. had no jurisdiction.—R. v. EVERETT 
(1852), 1 E. & B. 273; 118 EB. R. 4393; sub nom. 
ADEY v. TRINITY Housr, DEPUTY MASTER, 22 
L J. Q.B.3; 20 L. T. 0. S. 110; 16 J. P. 807; 
17 Jur. 489; 1 W. R. 53. 

259. —--——-.|—This ct. will not grant a writ 
of prohibition to restrain a judge from proceeding 
in a plaint where evidence respecting title to land 
is given, unless such question of title is material 
to the decision of the case.—Mortron v. GRAND 
JUNCTION CANAL Co. (1858), 6 W. R. 543. 

260. Whether claim must be bona fide—& exist 
in point of law.|—To oust the jurisdiction of the 
county ct., by reason of the proviso in 1846 Act, 
s. 58, that the ct. shall not have cognisance of any 
action in which the title to any corporeal or in- 
corporeal hereditaments shall be in question, the 
claim set up must be a bond fide one, & the right 
one that can exist in point of law. 

The jurisdiction of the county ct. is not ex- 
cluded in an action of trespass quare clausum 
Jregit, by a claim of deft., as an inhabitant of B., 
to enter pltf.’s land for the purpose of asserting a 
right of fishing there. For, first, a custom for all 
the inhabitants of B., as such, to enter the close 
of plitf. & take fish there, without limit, is bad; &, 
secondly, the right claimed under such a custom 
is not a hereditament & therefore not within the 
proviso in the above Act, s. 58.—LuoypD v. JONES 
(1848), 6 C. B. 81; 5 Dow. & L. 7843; Cox, 
M. & H. 111; 17 L. J.C. P. 206; 11 L. T. 0.8. 
152; 12 J. P. 567; 12 Jur. 657; 186 BE. R. 1182. 
Annotations :—Expld. Chew v. Holroyd (1852), 8 Exch. 

249; Stephenson v. Raine (1853), 2 E & B. 744. Co 

Tomkins v. Jones (1889), 22 Q. B. 1D. 599. Refd. 

v. Wilkinson (1853), 22 L. J. Ch. 981. Mentd. eee 


v. Ryan (1868), 16 W. R. 678; K.v. London County JJ. 
& L. GC. C., [1894] 1 Q. B. 453. : rm 


261. & substantial.|—On a plaint in tres- 
pass in the county ct. deft. objected to the juris- 
diction on the ground that he claimed a right for 
his cattle to stray into the adjoining close per 
commun vicinage. The county ct. judge 
decided there was no bond fide title in dispute. On 
& motion for prohibition the rule was discharged. 

In order to oust the jurisdiction of the county ct. 
by a claim of title to hereditaments, such claim 
must be bond & substantial, &, in order to 
determine if it be so, it is competent for the judge 
to hear the evidence that he may ascertain if the 
case be within the terms of the proviso. The 
mere assertion of title by the deft. is not, of 
itself, sufficient to oust the jurisdiction of the 
county ct. When, however, the judge has heard 
& determined that the case is within his juris- 
diction, the superior ct. will review his decision 
upon that point only, &, if of opinion that he has 
wrongly decided, a prohibition will be granted.— 
LOU.EY v. HARVEY, Owen v. PEARSE (1848), 5 
Dow. & I, 648, 654, n.3; Oox, M. & H. 115; 2 
Saund. & OC, 312; 17 L. J. Q. B. 357, 359, n.; 
ce T. O. S. 278; 12 Jur. 1026; 12 J. P. Jo. 


J. Q. B. 
L. R. si3e 








Annotations :-—Expld. Sewell v. Jones (1850), 19 L. 
372, Distd. Bunbury oe. Fuller (1853), 1 ah 
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262. Or may be fraudulent.|)—-In an 
action of trespass to realty in the county ct., the 
jurisdiction cannot be ousted by an assertion of 
title in deft., if it appears that the real question 
is only as to the amount of es. But if it 
appear that the question the parties mean to 
try is one of title, the county ct. has no juris- 
diction, although there be no foundation for 
deft.’s claim of title. Semble: where it appears 
the title to realty is in dispute, the county ct. 
qudee, canoe inquire whether it is bond fide in 

spute. 

Were a man to put in a claim founded upon a 
forged deed, it would not, on that account, be the 
less a claim to the property (MARTIN, B.).— 
MarsH v. Dewes (1853), 17 J. P. 490; 17 Jur. 
558. 

See, also, No. 278, post. 

263. Mere assertion of title insufficient.) — Li1.- 
LEY v. HARVEY, OWEN v. PEARSE, No. 261, ante. 

264. If question of title not in issue.}|— 
MarsH v. DewEs, No. 262, ante. 

265. ———.] — PAULSER v. Knorr (1855), 
25 L. T. O. S. 161. 

266. -i1—A mere assertion of title 
will not oust the jurisdiction of the county ct.: 
the title must be bond fide brought into question. 

A. was let into possession of premises as tenant 
to B., & paid him rent. (©. claiming title, A. gave 
up possession to him in consideration of a sum 
for crops. In an action in the county ct. by B. 
against A., to recover arrears of rent, & also 
possession of the premises :—Held: whether C.’s 
title could be set up or not, depended upon whether 
A. had been evicted by title paramount, or had 
voluntarily yielded up possession.—e EMERY 
& Barnett (1858), 4 C. B. N.S. 423; 27 L. J.C. P. 
216; 81 L. T. O. S. 247; 22 J. P. 577; 4 Jur. 
N.S. 634; 6 W. R. 634; 140 BE. R. 1149. 
Annotations :-—Mentd. Howorth v. Sutcliffe, [1895] 2 Q. 13. 

358 ; Matthey v. Curling (1922), 91 L. J. K. B. 593. 

267. Whether jurisdiction ousted by plea— 
Disputing title.|}—-CANNON v. SMALWOOD (1684), 


3 Lev. 203; 83 EB. R. 651. : 

Annotations :—Apld. Tinniswood v. Pattison (1846), 3 C. B. 
213. The case of Cannon v. Smalwoo@ is rathor startling 
at first sight, but it is based on principle, & is & distinct 
authority that here the jurisdiction of the county ct. was 
at an end the moment the title to the freehold was pleaded 
(ORES WELL J.). Refd. Lawford v. Partridge (1857), 1 
H. & N. 621. 


268. Issue not joined on plea.|— 
TINNISWOOD v. PATTISON, No. 254, ante. 





























269, —— -}— HowortH v. SUTCLIFFE, 
No. 296, post. 
270. ——— Of not possessed —To action of 


trespass.|—A plea of not possessed to an action of 
trespass, takes the case out of the jurisdiction of 
the new county cts.—Tmoruy v. FARMER (1849), 
70. B. 814; 137 E. R. 828. 


A tons :-——Refd. Latham v. Spedding (1851), 17 Q. B. 
440. Mentd. MacDougall v. Paterson (1851), 11 C. B. 
755. 


271. Question of title not in 
issue.|—Where a pltf. recovers in a superior ct. a 
less sum than those mentioned in 1850 Act, s. 11, 
in any of the actions there specified, the onus of 

roving that he is entitled to costs under s. 13 of 
he same Act is cast upon him; & if he claims his 
costs upon the ground that title was in question, 
under 1846 Act, s. 58, he is bound to establish the 
fact that the title did really bond fide come in 
issue, & not merely that deft. so pleaded that it 
might possibly have come in issue. 
ere to an action of trespass quare clausum 
fregit deft. pleaded not possessed, but no question 
of title in fact came question :—Held: the 
jurisdiction of the county ct, was not ousted.— 











478 


Sect. 18.—Eaceptions to jurisdiction—ouster: Sub- 
sect. 1, A. & B. (a), (6) & (c)-] 


LATHAM v. SPEDDING (1851), 17 Q. B. 440; 2 
L. M. & P. 378; Cox, M. & H. 498; 20 L. J. Q. B. 
or ; 17L. T. 0.8. 141; 15 Jur. 576; 117 E.R. 
1348. 

Annotations :—Distd. mecvougell. hae Paterson sot a 

C. B. 765. d. Collins »v hnson tees) 16 

588 ; Howorth v, Sutcliffe, isos, 2 Q. B. 358. 

272. Whether title in question — Question for 
judge—Parol claim.}—LimLey v. Harvey, OWEN 
v. PEARSE, No. 261, ante. 

278. racers 
to answer a plaint in the county ct. in the nature 
of an action on the case for an injury to pltf.’s 
reversionary interest in land. The injury com- 
plained of as set forth in the particulars, was the 
removal of a boundary fence between the lands of 
the pltf. & deft., cutting down trees, etc., & the 
erection of a new fence, in such a manner as to 





make it appear eae a certain poe of pltf.’s 
land belonged to deft. :—He upon 
showing that the title to land was pean in 


dispute, was entitled to a prohibition, & he was 
not bound to wait till the county ct. had proceeded 
to hear the case. 

The question which the ct. in such @ case has to 
inquire into, is not whether the title set up by 
defts. is good, but whether there exists a bond 
fide dispute as to the title—SEWELL v. JONES 
(1850), 1 L. M. & P. 525; Rob. L. & W. 416; 19 
L. J. Q. B. 872; 15 Jur. 153. 


Annotations :-—Refd. De Haber A Portugal (Queen), Wads- 
pe : Spain i tage es (185 Dae 16 Jur. 164; London 
Cor Cox (18 Th i . L. 239; Howorth v. 
Sutolifte, 11895) 2Q.8B 358. 





274. ——.] — PAULsER v. KNoTT (1855), 
25 L. T. O. S. 161. 

275. Validity of claim— Judge cannot try.]-- 
LILLEY v. HARVEY, OWEN v. PEARSE, No. 261, 
ante. 


276. ——— -——.]—-SEWELL v. JonES, No. 273, 
ante. 

277. —— ——.|—-MARSH v. DEWES, No. 262, 
anle. 

278. ——-- ——_.] — PAULSER v. KNoTr (1855), 


95. L. T. O. 8. 161. 

See, also, No. 260, ante. 

279. Question of title apparent at trial.]—Upon 
affidavit that in a plaint in a county ct., evidence 
set forth in the davit had been given to the 
judge of the ct. that the title to a kitchen & garden 
were in question, & objection taken to the juris- 
diction of the ct. to hear the plaint, but that the 
judge nevertheless did proceed to hear it, & 
decided in favour of pltf. :—Held: a rule nisi for a 
prohibition to the judge of the county ct. from 

roceeding further in the matter would be granted 

no cause being shown against the rule, rule 

made absolute upon affidavit of service.—STILES 
v. BUSWELL (1852), 16 J. P. 398. 

280. ——— Judge cannot nonsuit plaintiff — Or 
award costs to defendant.|—Lawrorp v. Parr- 
RIDGE, No. 678, post. . 

Nonsuit generally, see Part VI., Sect. 2, sub- 
sect. 4, post. 

Remiited action—Jurisdiction by consent.|—See 
No. 248, ante. 

Proceedings in replevin. J—See Nos. 254, 255, ante. 

Jursidiction given by’ eoeete statute—Though 
title in question.|—See 281, 

Wrongful assumption of of fatentien by judge— 
As ground for prohibition.|—-See Part IX., Sect, 2, 
sub-sect. 3, B., post. 


County Courts. 


B. Extent of Exceptions. 
(a) Corporeal Hereditaments. 


See 1888 Act, s. 60. 

281. Land — Disclaimer of ownerehit | — Where 
a party is charged in a county ct. with a liability 
arising from his being the owner of land, & he 
disclaims being the owner of that land, this raises 
a question of title within 1846 Act, s. 58. 

Nuisance Removal & Diseases Prevention Act, 
1848 (c. 123), gives power to justices to order the 
owner or occupier of premises to remove any 
nuisance therein, & if such order be not complied 
with by such owner or occupier, the gu of 
the poor may enter the premises to remove the 
nuisance. By sect. 2 all costs & expenses incurred 
in obtaining such order or in carrying the same 
into effect shall be deemed to be money paid for 
the use & at request of the owner or occupier of 
premises in respect whereof such costs & expenses 
shall have been incurred, & may be recovered by 
the guardians as such in county ct., or if they 
think fit before two peepee :—Held: 1846 Act, 
s. 58, had been overridden by this provision, & the 
county ct. had jurisdiction to hear a plaint for 
such costs & expenses notwithstanding that a 
question of title to land arose in it.—-R. v. HarpEN 
(1853), 2 E. & B. 188; Saund. & M. 185; 22 
L. J. Q. B. 299; 21 L. T. 0. S. 102; 17 J. P. 
614; 17 Jur. a083 1C. L. R. 520; 118 EB. R. 789. 
Annotalton -—Refd. It. v. Harden, Northwich Union Grdns. 

v. Holland (1854), 33 L. J. Q. B. 127. 

282. Freeholds—-Devised to executor — Validity 
of will disputed after probate.]|—-A summons was 
taken out in the county ct. by A. against B., to 
recover lands under 1846 Act, s. 122. Ona applica 
tion for a prohibition by B. it appeared that B 
held as tenant to C. in his lifetime two farms, C, 
being leasecholder of the one, & tenant in fee of 
the other. C. died, & A. produced a will by which 
he was poe of all C.’s real estate, & appointed 


exor. BS Pee the will, & gave B. notice to 
quit. B. bond fide disputed the validity of the 
will :—Held: (1) the restriction contained in 


sect. 58 as to the jurisdiction of the county ct. 
when title to corporeal hereditament came in 
question, applied to proceedings under sect. 122 ; 
(2) title to the leasehold could not here come in 
uestion, inasmuch as the probate was conclusive 
that the title to that was in A., but title to the 
freehold did come in question, & the prohibition 
would go as to the freehold farm, & would be 
refused as to the leasehold.—KERKIN v. KERKIN 
(1854), 3 E. & B. 399; 18 Jur. 813; 118 EB. R. 1192. 
283. Land let — Dispute whether whole or part 
demised.]—On the trial of a plaint for a trespass 
committed by breaking the doors of certain rooms 
in a cottage of pltf., pltf.’s case was that he had let 
deft. a portion of ti e cottage, & had reserved to 
himself the rooms in which the trespass was com- 
mitted. Deft.’s case was that pltf. had let him 
the whole of the cottage:—Held: title to a 
corporeal hereditament was in dispute under 
1846 Act, s. 58, & the county ct. had no hapa 
over the plaint. —CHEW v. Hotroyp (1852), 8 
Exch. 249; Saund. & M. 56; 22 L. J. Ex. 95; 20 
L. T. O. S. 113; 1 W. R. 68 ; 16 J. P. Jo. 760 ; 


155 E. R. 1839. 
aa gear Refd. London Corp. : Pits (1887) a R. 
239; Buccleuch v. orks 

Gato}. L, a & Bxch. 221; a iN sr v, ifort (any. 22 
—A plaint 


eed 


Q.B 

284, - —— Title of lessor for use 
was brought in a county ct. for use sabi pein 
It appeared that pltf. demised th to 
deft. for a year from Michaelmas "| 50 & 0 & deft. 
occupied from that date up to the time of the trial. 


Part III.—JuRispIction. 


Deft. paid the rent to pltf. for the half year up to 
Lady day 1851, but refused to pay rent afterwards. 
It was proved that J., claiming to be pltf.’s land- 
lord, had given tie notice to quit, expiring at 
Lady day 1851, & ordered deft. not to pay pltf. 
rent after that day, & that pltf. & C., a deceased 
occupant of the premises in question, had paid 
10s. rent to J. Pitf. contended that this payment 
was for a part only of the premises, deft. that it 
was for the whole. Deft. offered to prove by 
declarations of C., the deceased tenant, that C. 
paid the rent for the whole. The judge rejected 
the evidence, but gave judgment for deft. on the 
ground that pltf.’s title had expired as to part, & 
that the rent was not apportionable. On appeal 
on a case stating the above facts :—Held: (1) the 
judgment could not be supported, the evidence 
ought to have been received, & if when received 
it showed that the defence was bond fide, it would 
sufficiently raise a question of title to deprive the 
county ct. of jurisdiction under 1846 Act, s. 58. 
(2) It is the general rule that when the judgment 
is not confirmed applt. gets costs, but it is not 
inflexible (per CuR.).—MOUNTNOY v. COLLIER 
(1853), 1 E. & B. 6380; 22 L. J. Q. B. 124; 17 
J.P.132; 17 Jur. 503; 1W.R.179; 118 BE. R. 673. 
Annotations :— As to (1) Refd. Re Emery & Barnett (1858), 
4¢, B. N. 8S. 423; Howorth v. Sutcliffe, [1895] 2 Q. B. 
358. 4s to (2) Consd. Leidemann »v. Schultz (1853), 14 
Cc. B. 38. Refd. Foster v. Smith (1856), 18 C. B. 156; 
Schroder v. Ward (1863), 13 C. B. N.S. 410. Generally, 


Mentd. R. v. pinning bar Churchwardens, etc. (1861), 
Le & 8.763 ; Serjeant v. Nash, Field (1903), 72 lL. J. K. B, 


285. ——- ——— Claim by third person.|—Ze 
EMERY & BARNETT, No. 266, ante. 

. Agreement to assign lease.|— 
Under an agreement between pltfs. & deft. deft., 
in consideration of pltfs.’ assigning certain lease- 
hold property. to him, agreed to pay to pltfs. an 
annuity by quarterly instalments. In an action 
brought in the City of London Ct. to recover two 
of such instalments deft. pleaded that the assign- 
ment of the property by pltfs. was a condition 
precedent to the payment of the annuity, & 
further that the title of pltfs. to the property was 
in question :—Held: plaintiffs’ property, although 
leasehold, was an hereditament, the title to which 
was in question within the meaning of 1888 Act, 
8. 56, the City of London Ot. had no jurisdiction to 
try the action & a certiorari would be granted.— 
TOMKINS v. JONES (1889), 22 Q. B. D. 599; 58 
L. J. Q. B. 222; 60 L. T. 989; 37 W. R. 328; 
5 T. L. R. 302, C. A. 

287. Existence of tenancy disputed— 
Defence of jus tertii.]—A. & B. had a conversation 
about the letting of a cottage which A. claimed as 
heir-at-law of his father, who had been in possession 
for fifty years before his death, but no agreement 
was come to. B. afterwards took forcible pos- 
session of the cottage, & in a plaint in the county 
ct. in which A. claimed two years’ rent B. set up 
the title of the lord of the manor :—Held: inas- 
much as there was no evidence of tenancy the 
title properly came in question,’& a prohibition 
would issue.—Marwoop v. WATERS (1853), 18 
CO. B. 820; 188 BE. R. 1426. 

288, — Claim of ownership.)—If in a 
procee in the county ct. to recover possession 
of as tenement under 1856 Act, s. 50, it 
appears that the party in possession of the pre- 
mises disputes the existence of the tenancy & 
Cc to be the owner of the premises the judge 
is justified in holding that a question of title is 
Involved, & in therefore declining to adjudicate 
on the case.—PHARSON v, GLAZEBROOK (1867), 
L. R. 8 Exch. 27; 37 L. J. Ex. 15; 17 L. T. 260; 
81 J. P, 824. 
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" 289. —— Notice to fut given by executor— 
Validity of will disputed after probate—Probate 
conclusive.]|—KERKIN v. KERKIN, No. 282, ante. 


See, generally, EXECUTORS & ADMINISTRATORS. 


(b) Easements and Licenses. 


See 1888 Act, s. 60. “ 

See, generally, EASEMENTS & PROFITS A PRENDRE. 

290. Right of pasture.|—Littpy v. Harvey, 
OWEN v. PEARSE, No. 261, ante. 

291. Right of fishery.J}—Lioyp v. Jonzs, No. 
260, ante. 

292. Custom to overlap adjoining wharf — 
Navigable river.}—A claim of a custom for the 
occupiers of wharfs on a navigable river to overlap 
the adjoining wharfs with their vessels, when being 
loaded or unloaded, does not raise any question 
of title to an incorporeal hereditament or a fran- 
chise, so as to exclude the jurisdiction of the 
county ct. by 1846 Act, s. 58.—DAVIS v. WALTON 
(1852), 8 Exch. 153 ; Saund. & M. 48; 22 L. J. Ex. 
25; 20 L. T. O. S. 53; 16 Jur. 954; 1 W. BR. 8; 
155 BE. R. 1299. 

293. ‘‘ Easement ’’—Restricted to easement of 
dominant tenement over servient tenement—User 
of navigable waters.|—By 1888 Act, s. 60, a 
county ct. judge shall have jurisdiction to try 
actions in which the title to any corporeal or 
incorporeal hereditament shall come in question 
where neither the value of the lands, etc., in dis- 
pute, nor the rent thereof, shall exceed £50 by the 
year, or in case of an easement, where neither 
the value of the lands, etc., in respect of which the 
easement is claimed, or on, through, over or under 
which it is claimed, shall exceed £50 by the year. 

In an action tried in the county ct. deft. claimed 
as an easement the right, as one of the public, to 
ground his barge on the bed of a navigable river : 
—Held: sect. 60 applied only to easements in 
respect of which there existed a dominant & 
servient tenement, so that no right to an easement 
within the meaning of that sect. came in question 
in the action.— HAWKINS v. RUTTER, [1892] 1 Q. B. 
668; 61 L. J. Q. B. 146; 40 W. R. 238; 36 
Sol. Jo. 152, D. C. 

Annotation :—Refd. Howorth v. Sutcliffe, [1895] 2 Q. B, 358. 

See, also, No. 296, post. 


(c) Limit of Value of Subject-matter. 


See 1888 Act, s. 60. 

294. How calculated—tTitle to part only in 
dispute—Value of disputed part.|—Pitf. sued for 
trespass to & for damages for obstruction caused 
by building on & adding to a wall. The wall 
formed part of the deft.’s house, with which it 
was continuous, & it appeared that the ownershi 
of the wall, but not of the house, was disputed. 
The annual value of the house exceeded £20 :— 
Held: the relief sought could have been obtained 
in the county ct. & the master was therefore right 
in refusing to tax the costs of pltf., who had re- 
covered £10 damages & signed judgment for that 
sum & costs to be taxed.— RUTHERFORD v. WILKIE 
(1879), 41 L. T. 485, D. C. 

295.-——- ———- .]—Pitf. was the lessee of 
certain premises at an annual rental of £56, in- 
cluding a party-wall which separated his house 
from that of deft. who denied pltf.’s title to the 
wall, & committed a trespass upon it :—Held: 
inasmuch as the only portion of the premises the 
title to which was in dispute was under the annual 
value of £20, & therefore within the provisions of 
1867 Act, s. 12, the county ct. had jurisdiction to 

the action.—SToLWORTHY v. POWELL (1885), 55 
L. J. Q. B. 228; 54 L. T. 795, D. O. , 
‘Annotation :—Retd. Bassano v. Bradley, [1896] 1 Q. B, 645. 
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Sect. 18.—Eaceptions to jurisdiction—ousier: Sub- 
;  gub-sects. 2,3, 4,5 & 6, A.] 


296. ———- Easement— Value of dominant 
tenement.|—-Pitf. sued in the High Ct. for damage 

his reversion by reason of deft.’s interference 
with the flow of water through a pipe under deft.’s 
land to which plitf. claimed to be entitled in 
respect of his premises. Deft. by his defence 
refused to admit pltf.’s title to the easement 
claimed, pleaded leave & licence from _ pltf.’s 
tenant, &, while denying liability, brought 40s. 
into ct. Pltf. took the 40s. out of ct. in satisfac- 
tion of his claim. The yearly value of the premises 
in respect of which the easement was claimed 
exceeded £50 :—Held: as by the pleadings pltf.’s 
title to the corporeal or incorporeal hereditament 
would come in question so that the county ct. 
would have had no jurisdiction under 1888 Act, 
8. 56, to try the action even if it had been brought 
in the county ct., pltf., although he had recovered 
less than £10 in an action of tort, was entitled to 
his costs of the action, uotwithstanding the pro- 
visions of s. 116 of the Act.—Howorra v. SuT- 
CLIFFE, [1895] 2 Q. B. 358; 64 L. J. Q. B. 729; 
73 LL. T. 277; 59 J. P. 678; 14 R. 722; sub 
nom. HOWARTH v. SUTCLIFFE, 44 W. R. 33; 
11T L. R. 531, C. A. 

297.———  Rentcharge—Value of rentcharge.]— 
Pitfs., trustees ot a charity, sued in the county 
ct. to recover arrears of a rentcharge of £10 a 
year issuing out of deft.’s land. The summons 


referred to Charitable Trusts Act, 1853 (c. 137), ; 


& leave to proceed had been obtained under that 
Act :—Held: (1) the action was not ‘‘ proceedings 
under this Act’ within the meaning of sect. 41 
of the Act, & therefore the jurisdiction of the 
county ct. was not excluded by that sect. ; (2) the 
title which came in question within the meaning 
ot 1888 Act, s. 60, was the title to the rentcharge, 
not the title to the land, & therefore the value of 
the hereditaments in dispute did not exceed £50 
by the year, & the county ct. had jurisdiction. — 
BASSANO v. BRADLEY, [1896] 1 Q. B. 645; 65 
l.. J. Q. B. 479; 74 L. T. 553; 44 W. R. 576; 40 
Sol. Jn. 481, D. C. 


(da) Other Cases. 


, 298. Church rate.|——By a local Act for rebuild- 
ing a church, trustees were empowered to le 
rates upon all houses in the parish, one half to be 
paid by the landlord & the other half by the 
tenant, the tenants to pay the whole rate in the 
first instance, & to deduct a moiety out of the 
rent, & provision was made that every landlord 
should allow of such deduction accordingly not- 
withstanding any agreement to the contrary. 
After the passing of this Act a lease was granted 
in the parish to a tenant who covenanted to pay 
all patliand en & other taxes & rates. ‘The 
tenant paid the rent & the rate, but the land- 
lord refused to deduct a moiety of it from pltf., 
on the ground that the Act only applied to agree- 
ments in existence at the time it was passed. The 
tenant having sued the landlord in a county ct. 
for a moiety of the amount so paid for rates :— 
Held; as no question was raised as to the title 
to any corporeal or incorporeal hereditaments, 
within 1846 Act, s. 95, there was no ground for a 
writ of prohibition.—Re Kniaut (1848), 1 Exch. 
802; 12 Jur. 101; 154 BE. R. 841; sub nom. 
GWYNNE v. KNIGHT, 1 Cox, M. & H. 473 17 
L. J. Ex. 168; 10 L. T. O. S. 8377; sub nom. 
we GIORGIONE v. KNIGHT, 12 J. P. 506. 


nnotation :—Refd. 
{1910] 1 K. B. 247. 


Wooler v. North Eastern Breweries, . 


County Courts. 


299. Paving rate.|—-Paving rates assessed under 
11 Geo. 8, c. xv., & 57 Geo. 3, c. xxix. are not 
incorporeal hereditaments, & may therefore be 
sued for in a county ct.—Re BADDELEY (1849), 4 
Exch. 508; 154 EH. R. 13814; sub nom. BADDELEY 
v. Denton, 7 Dow. & L. 210; 4 New Mag. Cas. 
29; 19L. J. Ex. 44; 14L.T. 0.8, 256; sub nom. 
Re DENTON, 13 J. P. 827. 

Annotations -—Mentd. Garrard v. Tuck (1850), 19 L. J. C. P. 

232; Still v. Booth (1850), 19 L. J. Q. B. 521. 

300. Office of parish clerk — Right to levy 
customary i dacs LE the right of a 

erson as the parish clerk of a chapelry to recover, 
in a plaint in a county ct., the ancient custom 
yearly sum of 4d. from each householder through- 
out the chapelry, was bond fide disputed both in 
respect of the validity of pltf.’s appointment to 
the office of clerk & his right as such clerk to the 
payment claimed :—Held: the title to an in- 
corporeal hereditament was in question within 
the meaning of the exception in 1846 Act, s. 58, & 
the county ct. had no jurisdiction to try the 
plaint.—STEPHENSON v. RAINE (1853), 2 E. & B. 
144; 2 Saund. & M.171; 28 L. J. Q. B. 62; 22 
L. T. O. S. 145; 17 J. P. Jo. 760; 18 Jur. 176; 
oo ZL. R. 234; 118 BE. R. 946; sub nom. STEVEN- 
SON v. RAYNE, 2 W. KR. 77. 


SuB-sEctT. 2.—TOLLS AND DUES. 


301. What are—Harbour rates & duties.)—R. v. 
Everett, No. 258, ante. 

302. Whether title in question—Dispute as to 
charging toll.}—In a plaint brought in a county 
ct. against a ry. co. to recover damages for expense 
& loss of time sustained by pltf. in consequence 
of the improper omission of the co. to convey 
goods on theie line, a question was raised as to the 
right of the co. to charge toll for empty waggons : 
—Held: the title to toll did not thereby come in 
question, within the meaning of 1846 Act, s. 58.— 
Hunt v. GREAT NORTHERN Ry. Co. (1851), 10 
C. B. 900; 2 L. M. & P. 271; Cox, M. & H. 447; 
171. T. O. S. 63; 188 KE. R. 356. 


SUB-SECT. 3.—FRANCHISES. 


See 1888 Act, s. 56. 

803. What are—Not right claimed by custom.|— 
Davis v. WALTON, No. 292, ante. 

304. Letters patent for new invention.|-— 
The right or privilege granted by letters patent for 
a new invention is a franchise within the meaning 
of 1888 Act, s. 56, &, therefore, an action for in- 
fringement of patent in which the validity of a 
patent comes in question, is excluded from the 
jurisdiction of the county ct.—R. v. HALIFAX 
Country Courr Jupag, [1891] 2 Q. B. 263; 65 
L. T. 104; 39 W. R. 645; 77. L. R. 5676; sub 
nom. R. v. YORKSHIRE Counry Court JupGE, 60 
L. J. Q. B. 550, OC. A. 
notation -—Consd. Bow v. Hart, [1905] 1 K. B. 592. 


An 

305. Not a trade mark.J—A county ct. 
has no jurisdiction to entertain an action for 
infringement of a registered trade-mark. <A trade- 
mark, however, is not a ‘ franchise’? within the 
meaning of 1888 Act, s. 56.—Bow v, Hart, [1905] 
1K. B. 502; 74 1L. J. K. B. 341; 92 L. T. 1813 
53 Ne R. 872; 21 T. L. R. 251; 49 Sol. Jo. 258, 
C. A. 








Part III.—JurispicrTion. 


SUB-SECT. 4.—ENFORCEMENT OF HIGH CouURT 
JUDGMENTS. 

See 1888 Act, s. 63. 

Notr.—Having regard to 1868 Act, s. 63, the 
names of cases 7 before that Act have been 
given but their effect has not been set out. 

806. Former law.|—WINsoR v. DUNFORD (1848), 
12 Q. B. 603; RANcE v. James (1848), 12 J. P. 
106. 

307. No action lies on—Though parties different.] 
—CHEETHAM v. HOLLINGWORTH, [1914] W. N. 25, 
D. O 

Enforcement of county courts judgments.|—Sce 
Part VI., Sect. 2, sub-sect. 8, post. 


SUB-SECT. 5.—PREVIOUS OR PENDING PROCEED- 
INGS IN OTHHR COURTS. 


308. Suit pending in superior court—-Jurisdic- 
tion of county court not ousted—Different causes 
of action—Power to postpone payment until after 
decision in superior court.|—-BYRNE v. KNIPE, No. 
146, ante. 

309. ——— ——— Action of ejectment in superior 
court—Action for recovery of possession in county 
court.|—BISSILL v. WILLIAMSON, No. 580, post. 

310. Same cause of action.|—-The 
jurisdiction of the county ct. is not ousted by the 
pendency of an action for the same cause in a 
peta ct.—M‘'MURRAY v. WRIGHT (1862), 11 











311. Execution from borough court of record.]— 
The borough ct. of record at D. is not a court for the 
recovery of small debts within Execution Act, 1844 
(c. 96), s. 68. Where, therefore, an execution from 
such borough ct. had been levied upon the goods 
of J. W., & T. W., who claimed them, had brought 
a plaint in the county ct. of D. against pltf. in the 
first action, & against the officers who made the 
levy, & a summons in the nature of an interpleader 
had issued from the borough ct. of record :— 
Held: the jurisdiction of the county ct. was not 
ousted, & a rule for a prohibition to the county 
ct. was refused.—WALTERS v. TURTON (1851), 
aa” L. & W. 471; Cox, M.& H. 413; 16L.7T. 0.8. 


SUB-SECT. 6.—REMEDY PROVIDED. 
A. By special Statute. 

812. No tribunal specified—Damages under Con- 
oe Act, 1881 (ce. 41).|—-The above Act pro- 
vides that any person damnified by an unauthorised 
or improper or irregular exercise of the power of 
sale conferred by the Act shall have his remedy in 
damages against the person exercising the power :— 
Held ; this remedy in damages might be obtained 
by means of a common law action brought in the 
county ct. under 1888 Act,s. 56, where the amount 
claimed was within the county ct. a abr eae 
AMES v. HIGDON (1898), 69 L. T. 292, D. O. 

318. Non-exclusive tribunal—Superior court of 
record—Jurisdiction given by subsequent County 
Court Act—Paving rate.|—By 1 & 2 Vict. c. xxxiii., 
8. 18, a paving rate may be imposed on the occupiers 
of premises in B. in the county of C., & in case of 
non-payment it shall be levied by distress & sale 
of the goods & chattels of the occupier or shall be 
& may be sued for & recovered, together with full 
costs of suit, in any of Her Majesty’s Cts. of 
Record at Westminster. On a motion for a pro- 
hibition in a plaint brought to recover £8 10s. 8d. 
for such a rate in the county ct. of C. :—Held: 


J.——VOL. XII. 
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though the action given by the stat. was only in 
the superior cts. it was a plea of personal action 
within 1846 Act, s. 58, & the county ct. had juris- 
diction to try the plaint. 

The question is not as to the right but as to the 
remedy. The remedy might by 1 & 2 Vict. c. 
xxxiii. be a personal action in the Cts. of Record 
at Westminster. The subsequent Act, 1846 Act, 
gives the county ct. jurisdiction to hold that 
personal plea, & the remedy may now be in the 
county ct. (WIGHTMAN, J.).—STUART v. JONES 
(1852), 1 KE. & B. 22; 1 W. R. 20; 118 E. R. 345; 
sub nom. STEWART v. JONES, 22 L. J. Q. B. 1; 
20 L. T. 0. S. 64; 17 J.P. 553; 16 Jur. 1020. 

814. —— Two justices or sheriff—Damage to 
gas undertaking—Gasworks Clauses Act, 1847 (c. 
15).}—A lamp roe had been knocked down by 
the negligent driving of the defts.’ servant :-— 
Held: pltfs. could maintain an action for negli- 
gence in the county ct. against the masters as 
sect. 20 of the above Act was not exclusive.— 
CRYSTAL PALACE Gas Co. v. IDRIs & Co. (1900), 
82 L. T. 200; 64 J. P. 452; 16 T. L. R. 180; 44 
Sol. Jo. 229, D. C. 


tons :—Refd. B. ham Corpn. v. Allsopp (1918), 


8 L. J. K. B. 549. Mentd. Ashton v. Keclesy Corpn. 
(1906), 71 J. P. 55. 
315. ——- Justices—Distress (Costs) Act, 1817 


(c. 98).]—- Where a bailiff in distraining for a 
oor rate has retained out of the amount realised 
y the sale of the distress an unreasonable charge 

for the taking, keeping & selling of the distress, 

the remedy of the person aggrieved is not con- 
fined to an application to justices for an order 
under sect. 2 of the above Act. The county ct. 
has jurisdiction to try an action in which repay- 
ment is claimed of so much of the charge as is 
unreasonable.—R. v. PHILBRICK, Hx p. EDWARDS, 

[1905] 2 K. B. 108; 92 L. T. 571; 69 J. P. 221; 

53 W. R. 527; 49 Sol. Jo. 461; 3 L. G. R. 679; 

sub nom. R. v. BRIDPORT COUNTY COURT JUDGE, 

Ex p. Epwarps, 74 L. J. K. B. 464, D. C. 

316. Exclusive tribunal —Arbitration — Friendly 
Societies Act, 1855 (c. 63).|—A plaint having been 
brought in a county ct., at the hearing on Sept. 11, 
1862, defts. excepted to the jurisdiction, on the 
ground that the matter was a dispute between 
members of a friendly society which by the rules 
of the society was to be settled by a committee of 
the society, & that the county ct. had therefore 
no jurisdiction by reason of sect. 40 of the above 
Act. The judge overruled the objection & gave 
a verdict for pltf, Between Sept. 20 & Sept. 24, 
notices were served on pltf. & his attorney & on 
the judge & registrar of the ct. of defts.’ intention 
to apply for a prohibition. On Oct. 8 defts. were 
served with an order from the ct. to pay the 
amount of debt & costs, & on Oct. 10 one of them 
paid the amount to the registrar to avoid an 
execution. On the same day a summons was 
taken out on behalf of defts., calling on pltf. & 
the judge of the county ct. to show cause why a 
prohibition should not issue. This summons was 
served on Oct. 18, being returnable on Oct. 14, 
when it was adjourned to Oct. 24. On Oct. 16 the 
money was paid out of ct. by the registrar to 
pltf.’s attorney. The matter having been referred 
to the ct. on Oct. 24 :—Held: the application had 
been delayed too long, & on that ground under 
the circumstances a writ of prohibition ought not 
to issue. Qu.: whether sect. 40 of the above Act 
absolutely ousts the jurisdiction of the county cts., 
in friendly society cases, where the rules of the 
society provide a specific tribunal for thé settle- 
ment of the matter in dispute.—DENTON v. 
MARSHALL (1863), 1 H. & C. 654; 1 New Rep. 

II 
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Rect. 18.—Kaceptions to jurisdiction—ouster : Sub- 
sect. 6, A., B. & C. Sect. 14. Part. IV. 
Sects. 1 & 2: Sub-sect. 1, A. & B. (a).] 


242; 32 L. J. Ex. 89; 71. T. 689; 27 35. P. 845; 
9 Jur. N. 8. 337; 11 W. R. 268; 158 E. R. 1046. 
Railway Charges Clg eked CarR- 
RieRS, Vol. VIII., pp. 205, 206, Nos. 1818-1319. 
Telegraph Act, 1878 (c. 78).j]—WSee 
No. 321, post. 


See, generally, ARBITRATION, Vol. II., pp. 350 
et seq. 


ns 





Justices—Railways Clauses Consolidation 
Act, 1845 (c. 20), s.145.]—See Carriers, Vol. VITI., 
pp. 98, 111, Nos. 656, 749. 

317. Commissioners ceasing to exist.|— 
In 1812 a canal was constructed under a special 
Act which provided that any oe pe caused by 
the anidertakiig should be assessed by a jury to 
be summoned by certain comrs. appointed by the 
Act. In 1912 the canal burst its banks, & did 
damage. The comrs. had then long ceased to 
exist :—Held: the remedy was under the spccial 
Act & not at common law, but as the comrs. had 
ceased to exist the damage must be assessed by 
the county ct.—WaALKER v. CANAL Co. (1913), 2 
L. J. ©. C. 112, D. C. 





t 
318. ——— General delegates’ meeting—Approved 


society—National Insurance Act, 1911 (c. 55), 
8. 67 (1).|—By the rules of an approved society 
under the above Act, it was provided that disputes 
arising between insured members & the society 
should be decided by the general delegates’ 
meeting. 

Pitf., an insured member of the society, sent 
to their local secretary a claim for sickness benefit 
eocompenic’ by a medical certificate which stated 
that she was suffering from debility & unable to 
work. The society required the certificate to be 
amended by a statement of the cause of the 
debility, & refused to pay unless this was done. 
Pitf. thereupon sued the society in the county ct. 
claiming an injunction to restrain them from 
pees | to accept & consider the medical certificate 
as evidence of her claim to sickness benefit, & 
also a sum of money representing three weeks’ 
sickness benefit:—Held: the matter was a 
dispute within sect. 67 (1) of the above Act, & it 
must be decided by the tribunal created by the 
pai he rules, & therefore the county ct. had no 
j ction to entertain the claim.—BAtzy v. 
CO-OPERATIVE WHOLESALE SOCIETY (INSURANCE 
SEcTION), [1914] 2 K. B. 283; 838 L. J. K. B. 948; 
110 L. T. 816; 78 J. P. 285; 30 T. L. R. 299; 
58 Sol. Jo. 304; 12 L. G. R. 545, D. OC. 

819. --— Munition tribunal — Munitions of 
War Acts, 1915 & 1916.)—Pitf. was a workman 
employed on piecework by defts. in their con- 
trolled establishment upon the terms that if there 
was no work there was to be no pay. No notice 
to terminate the contract of service was required 
on either side. Owing to a strike of some work- 
men defts. closed their works for a week. Pltf. 
sued defts. in the county ct., alleging a breach by 
them of their wanes undertaking to provide 
him with a reasonable amount of work d the 
week the works were closed, & contending that 
the above Act had imported a term that seven 
days’ notice was nec in order to terminate 
the contract of service :—Held: the county ct. 
had no jurisdiction to entertain the action which 
was for breach of an obligation created by the 
above Acts inasmuch as a ified trib had 
been provided by those Acts to deal with breaches 
of obligations arising thereunder—HvLmME v. 


County CourRTs. 


Femrantt, [19018] 2 K. B. 426; 871. J. K. B: 
988; 118 in to ; 84 'T. L. R. 500; 62 Sol. Jo- 
668; 16L. G. R. 818, D. C. 

320. ——- Board, of Education—Education Act, 
1902 (c. 42).J—It bei the duty of the local 
education authority under sect. 7 (8) of above 
Act to pay the wages of the school cleaner appointed 
by the managers, a dispute between the managers 
& the local education authority as to the proper 
amount of such wages is a matter which the 
Board of Education alone can determine, & a 
county ct. has no jurisdiction to adjudicate upon 
it.—WEsT SUFFOLK COUNTY COUNCIL v. OLOREN- 
sHaw, [1918] 2 K. B. 687; 88 L. J. K. B. 384; 
120 L. T. 04; 82 J. P. 2902; 16L. G. R. 711, D.C. 

—— Charitable Trusts Act, 1853 (c 137), s. 41.] 
—See CHARITIES, Vol. VIII., p. 391, No. 2112. 


B. By Regulations or Rules. 
Of friendly pete FRIENDLY SOCIETIES. 
Of building societies.|—See BUILDING SOCIETIES, 
Vol. VII., p. 498, Nos. 238 et seq. 
Of industrial, provident & other similar societies.] 
—See INDUSTRIAL, PROVIDENT & SIMILAR 
SOCIETIES, 


C. By Agreement to refer. 

Whether jurisdiction of court ousted—By agree- 
ment to refer to arbitration.|—-Sce ARBITRATION, 
Vol. II., p. 350, Nos. 263 e¢ seq. 

321. Delegation of powers by Postmaster- 
General to company under Telephone Acts— 
Agreement by company to refer disputes to arbitra- 
tion—No jurisdiction of county court judge to 
act as arbitrator—-Under Telegraph Act, 1878 
(c. 76), 88. 8, 4.)—The Postmaster-General dele- 
gated certain powers to the N. T. Co. under the 
Telegraph Acts, & the co. made an agreement 
with the corpn. of T. W. to exercise those powers 
within the borough in respect of certain specified 
works. It was provided by the agreement that, 
except in the case of the specified works, the co. 
should not exercise any of the powers conferred 
on the Postmaster-General by the Acts, in respect 
of which the consent of the corpn. was necessary, 
without the further written consent of the corpn. 
The co. applied for the consent of the corpn. to 
further works, but the consent was refused. 
The co. then applied to the county ct. judge to 
arbitrate, under Telegraph Act, 1878, s. 4, which 
provides that any difference arising between the 
Postmaster-General & a local authority shall be 
referred to the county ct. judge as an arbitrator :—- 
Held: the county ct. judge had no jurisdiction 
to entertain the application of the co., inasmuch 
as the corpn. had an absolute right to refuse their 
consent to the proposed work & not consented 
thereto.— NATIONAL TELEPHONE Co. v. GE 
WELLS Coren. (1901), 85 L. T. 868; 17 T. L. R. 
4659, C. A 


Annotation =—Consd. Turner v. Kingsbury Collieries, 
3K. B. 169. 


See, generally, THLEGRAPHS & THLEPHONBES. 


Sect. 14.—OBJECTION TO JURISDICTION. 
That amount in excess of jurisdiction.}—-See 
Sect. 3, ante. 
That title to corporeal or incorporeal heredita- 
ments tn question.|—See Sect. 18, sub-sect. 1, 
nte 


ante. 

822. Under 1856 Act, s. 80—Right to object— 
To second trial.|—The provisions in 1856 Act, 
s. 89, & Ord. 9, r. 5, enabling a deft. in the county 
ct. to a claim exceeding £20 in contract or £5 in 


Part IV.—Remitrep AcTIons. 


tort, to object to the trial 


place in the 
county ct., on givin 


taking 

notice five clear days before 
the “ return day,” do not apply to the case of a 
second trial. ere, therefore, a new trial of 
an action had been, on the application of a de- 
fendant, granted by the county ct. judge :— 
Held: deft. could not, under the above statute, 
take objection to the new trial being had in the 
county ct.—CAMPBELL v. FAIRLIE (1880), 49 
L.' J. Q. B. 445, D. O. 


3238. —— To action under Employers’ 
Liability Act, 1880 (c. 42).|—-Held: 1856 Act, s. 39, 
was intended to apply only to actions which could 
be brought either in one of the superior cts. or in 
a county ct., & therefore did not apply to an action 
under the above Act of 1880, which by s. 6 of that 
Act must be brought in a county ct.—R. v. City 
oF LONDON CourRT JuDGE (1885), 14 Q. B. D. 
905; 54L. J. Q. B. 380; 52 L. T. 587; 33 W. R. 
700; 1T. L. R. 484, O. A. 


824, -——- Duty of registrar—To receive bond— 
Sufficiency of sureties.}—Where in a plaint in a 
county ct. pltf. claims more than £5 damages for a 
tort, & deft. seeks to have the case tried in a 
superior ct., under 1856 Act, s. 39, & tenders to 
the registrar, pursuant to that sect. & s. 70, 
Form 31, a bond executed by himself & two sureties, 
the registrar’s duty is only to inquire into the 
sufficiency of the sureties; & he cannot refuse to 
receive the bond, on the ground that deft. is by 
law incapable of executing a valid bond.—Re 
YOUNG v. BROMPTON, ETC., WATERWORKS Co. 
(1861), 1 B. & S. 675; 81 L. J. Q. B. 14; 26 
J. P.118; 8 Jur. N. 8.176; 121 E. R. 865; sub 
nom. R. v. KENT County Court REGISTRAR, Re 
YOuNG v. BROMPTON, CHATHAM, ETC., WATER- 
WORKS Co., 5 L. T. 310; sub nom. R. v. ROCHESTER 
CouNTY CoURT REGISTRAR, 10 W. R. 57. 
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By application for prohibition.|}—Scee Part IX. 
Sect 2 host ] 


e $ po ® 

825. Effect of taking objection —- Privileged 
exemption—Right of defendant to remove plaint 
into High Court by certiorari.|.—A justice of the 
peace sued in a county ct. for an act done in the 
execution of his office, having given notice, under 
Justices Protection Act, 1848 (c. 44), s. 10, that 
he objects to being sued in the county ct., cannot 
after such notice remove the plaint into the. 
superior ct. by certiorari.—WESTON v. SNEYD 
(1857), 1 H. & N. 7083; 2 Saund. & M. 185; 26 
L. J. Ex. 161; 28 L. T. O. 8. 298; 21 J. P. 198; 
5 W. R. 817; 156 B. R. 1384. 

826. Waiver of objection—Acceptance of costs— 
Under judge’s order.|}—Where a party accepts 
costs under a judge’s order, which, but for the 
order would not at that time be payable, he 
cannot afterwards object that the order was made 
without jurisdiction. 

_ 8. 118, which empowers the judge of 
the county ct. to adjudicate on all claims ‘‘ to or 
in respect of ’”’ goods taken in execution by process 
from that ct., is not confined to the determination 
of claims to the goods themselves, but extends 
also to trespasses committed in the execution of 
the process.—TINKLER v. HILDER (1849), 4 Exch. 
187; Rob. L. & W. 71; Cox, M. & H. 246; 18 
L. J. Ex. 429; 13 L. T. O. S. 238; 13 J. P. 412; 
18 Jur. 684; 154 EB. R. 1176. 

Annotations :—Refd. Jessop v. Crawley (1850), 15 Q. B. 212; 
Jousiffe v. Bayley (1866), 15 L. T. 219; Hills v. Renny 
(1880), 5 Kx. D. 313. Mentd. Winter 'v. Bartholomew 
(1856), 25 L. J. Ex. 62. 

827. —— Not appearance by third parties & 
successful objection taken to third party notices.|— 
R. v. DEWSBURY COUNTY CoURT JUDGE (1889), 
88 L. T. Jo. 44, D. C. 

Defence to application for prohibition.|- 

See Part IX., Sect. 2, sub-sect. 4, post. 





Part 1V.—Remitted Actions. 


Sect. 1—WHO MAY REMIT. 

See, now, 1919 Act, ss. 1, 2. 

828. Master of Supreme Court.]—By the 
General Rules of 1867, made under the authority 
of 30 & 31 Vict. c. 68, s. 1, the judges ordered that 
the masters should transact all such business as 
had been formerly transacted by a judge sitting 
at chambers, except certain matters therein 
excepted :—Held: (1) the master had jurisdiction 
under the rules to hear an application to remit an 
action to the county ct. on failure of pltf. to give 
security for costs under 1867 Act, s. 10; (2) the 
master having refused to make an order the ct. 
would not review his decision.—PALMER v. ROBERTS 
(1873), 29 L. T. 403 ; 22 W. R. 577. 


Aron As to (1) Refd. Walsh v. Smith (1874), 30 

329. ——.]— By 80 & 81 Vict. Cc. 68, 8. A, 
authority was given to the judges to authorise 
the masters to exercise such jurisdiction as was 
then exercised by a judge sitting at chambers. 
By 1867 Act, s. 7, a judge at chambers was given 
power to send certain causes for trial to a county 
ct. :—-Held: under the provisions of these stats. 
the masters have jurisdiction to send a cause for 
trial before a county ct.—WaLsH v. SMITH (1874), 
30 L. T. 804; 28 W. R. 576. 

See R. 8. O., Ord. 85, r. 6; Ord. 54, r. 12. 


Sect. 2.—WHAT ACTIONS MAY BE REMITTED. 
SUB-SECT. 1— ACTIONS OF CONTRACT. 
A. In General. 


330. ‘‘Good cause to the contrary ’’—Inten- 
tion to proceed under R. 8S. C., Ord. 14.]—It is a 
good cause for adjourning an application to remit 
an action for trial to the county ct. that a summons 
for judgment under R. S. C., Ord. 14, is pending.— 
SmirH v. HURLEY (1884), Bitt. Rep. in Ch. 56. 

331. Point of mercantile law involved.|— 
GINNER v. Kina (1890), 7 T. L. R. 140; 

Sol. Jo. 204, C. A. 





B. Amount of Claim. 


(a) Claim not exceeding Statutory Amount. 

See, now, 1919 Act, s. 1. 

832. Claim for statutory amount—lIncreased 
by claim for interest.|—-A claim indorsed on a 
writ of ‘' £50 & interest at the rate of £5 per cent. 

er annum from the date hereof until payment or 
Judgment,” is a claim exceeding £50 within the 
meaning of 1867 Act, s. 7, & the action cannot be 
sent to a county ct. under that sect. 

On an application at chambers in such a case 
to send the action to the county ct. there is no 
power to impose a condition as to the costs’ of 
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County Courts. 


Sect. 2.—What actions may be remitted: Sub-seot.1, | caused to her :—Held: the action was an action 


B. (a), (b) & (c); sub-sect. 2, A., B. & C.; sub- 
secis. 3, 4 & 6.] 


the trial in the superior ct.—INsLEY v. JONES 
ea D. 16; 48 L. J. Q. B. 222; 27 


838. Counterclaim for unliquidated damages.] 
—An action of contract brought in the High Ct. 
for a sum not exceeding £100 to which a counter- 
claim for unliquidated damages is pleaded can be 
remitted to the county ct.—GUILFORD v. LAMBETH, 
(1895) 1 Q. B. 92; 64 L. J. Q. B. 95; 71 L. T. 
738; 48 W. R. 97; 11 T. L. R. 63; 89 Sol. Jo. 
58; 14 R. 86, 0. A. 

Anaciation :—Consd. Morgan v. Bullen (1894), 39 Sol. Jo. 


334. ———.|—-MORGAN v. BULLEN (1894), 11 
T. L. R. 158; 39 Sol. Jo. 152, D. C. 

As to whether counterclaims alone can be 
remitted, see 1919 Act, s. 1. 


(b) Claim reduced below Statutory Amount. 

See, now, 1919 Act, s. 1. 

NoTrEe.—Having regard to 1919 Act, s. 1, the 
names of cases decided before that Act have been 
given but their effect has not been set out. 

335. Claim reduced by payment after action 
brought./—-OsBORNE v. HOMBURG (1875), 1 Ex. D. 
48; Foster v. USHERWOOD (1877), 3 Ex. D. 1; 
GRAY v. HOPPER (1888), 21 Q. B. D. 246; Hopa- 
SON v. BELL (1890), 24 Q. B. D. 525; CHARLES 
(JOHN) & Son v. Cory (1919), 35 T. L. R. 208. 

836. Claim reduced by set-off.|—PERCIVAL v. 
PEDLEY (1887), 18 Q. B. D. 6385; Lewis v. LEwis 
(1887), 20 Q. B. D. 56. 

337. Claim reduced by abandonment of excess 
—After issue of writ in High Court.]—DIERKEN 
v. Puiupot, No. 370, post. 

838. Claim reduced by amendment of writ./— 
SNEADE v. WOTHERTON BARYTES & LEAD MINING 
Co., [1904] 1 K. B. 295. 


(c) Claim for Unliquidated Damages. 

See, now, 1919 Act, s. 1. 

NoTEeE.—Having regard to 1919 Act, s. 1, the names 
of cases decided before that Act have been given but 
their effect has not been set out. 

839. Formerly no _ jurisdiction to remit.j— 
KNIGHT v. ABBOTT (1882), 10 Q. B. D. 11; 
MACKAY v. BANNISTER (1885), 16 Q. B. D. 174; 
MOUFLET v. WASHBURN (1886), 54 L. T. 16; 
BASSETT v. TONG, [1894] 2 Q. B. 332. 


SUB-SECT. 2.—ACTIONS OF TORT. 
A. In General. 

840. Nature of action-——Slander—- Under 1867 
Act, s. 10— Notwithstanding Judicature Act, 
1878 (c. 68), ss. 66, 67.)—-Notwithstanding the 
provisions of the above Act, ss. 66, 67, which 
apply the provisions of 1867 Act, s. 10, to all 
actions in the ay Ct. in which any relief is 
sought which can be given in a county ct. there 
is still jurisdiction under 1867 Act, s. 10, to remit 
an action for slander to a county ct. for trial.— 
Strokes v. SToKeEs (1887), 19 Q. B. D. 419; 56 
L. J. Q. B. 494; 836 W. R. 28; 3 T. L. R. 743, C. A. 

841. Damages for want of skill.]—Pitf. 
in an action in the High Ct. alleged in the state- 
ment of claim that she pei ee deft., a dentist, 
for reward to extract a th by his painless 
process, but that the tooth was so unskilfully 
extracted that portions of it were left in the 
pltf.’s jaw, whereby illness, pain & suffering were 





of tort within the meaning of 1888 Act, s. 60, & 
might be remitted to the county ct. under that 
sect. on the ground that the pltf. had no visible 
means of paying deft.’s costs should a verdict not 
be found for the a a a v. MALLAN, 
[1908] 1 K. B. 1002; 77 L. J. K. B. 608; 98 
L. T. 824; 24 T. L. R. 376; 52 Sol. Jo. 316, C. A. 

842. Discretion of judge — ‘‘ Fit to be prose- 
cuted In High Court ’’—Slander against married 
woman.]—Where in consequence of an imputation 
of unchastity an action of slander was brought by a 
married woman without visible means of paying the 
costs, the ct. thought the imputation sufficiently 
grave to make the action fit to be tried in the 
superior ct.—CRITCHLEY v. Brown (1886), 2 
T. L. R. 238, D. C. 

843. —— Plaintiff must show grounds.|— 
1888 Act, s. 66, provides that in certain cases 
actions of tort commenced in the High Ct. may 
be remitted for trial to the county ct. unless 
(inter alia) pltf. satisfies the judge of the High Ct. 
that he has a cause of action fit to be prosecuted 
in the High Ct. It is not, however, necessary for 
pltf. to show that he has a cause of action which 
must succeed, but rather that he must satisfy the 
judge that he has cause of action of superior fitness 
to be tried in the High Ct.—-FaRRER v. LOWE (1889), 
58 J. P. 183; 5 T. L. R. 284, D. C. 

Annotation :—Mentd. Perry v. London General Omnibus 

Co. (1916), 85 L. J. K. B. 1609. 

Counterclaims.]|—See 1919 Act, s. 1. 


B. Amount of Claim. 

See 1919 Act, s. 1. 

3844, Claim exceeding statutory amount—Claim 
in detinue for return or value of chattel—Order 
for delivery of chattel on payment of amount of 
lien—Amount of damages not quantified.|—1919 
Act, s. 1, provides (inter alia) that, in any action 
founded either on contract or tort & commenced 
in the High Ct., where the amount claimed or 
remaining in dispute in respect thereof does not 
exceed £100, either party may at any time apply 
to the ct. or a judge for an order that the claim 
shall be transferred to a county ct., & the ct. or 
a judge may grant the application. 

Pitf. brought a High Ct. action, claiming on his 
writ the return of a motor lorry or its value, 
which was over £100, & damages for its detention. 
Defts. alleged a right to detain it under a general 
lien & the master made an order that, on pltf.’s 
paying into ct., to abide the event, the amount 
of £56 claimed by defts. under their lien, the lorry 
should be returned to pltf., & at the request of 
defts., that the action should be remitted to a 
county ct. There was no evidence before the 
master as to the amount of pltf.’s claim for damages, 
but only evidence as to the value of the lorry & 
also evidence that he was under an obligation to 
deliver it under a contract of sale to a customer. 
The order was affirmed by the judge. On appeal 
to the Ct. of Appeal, evidence was given that 
pltf. had, by reason of the detention, lost his 
gPportunity of selling the lorry to his customer 

that his loss amounted to £125 :—Held: in the 
absence of evidence by defts. that pltf.’s claim 
for damages did not exceed £100, there was no 
power to make the order for remission.— ROBERTS 
v. Kina (G. W.) & Co. (1920), 37 T. L. R. 170; 
65 Sol. Jo. 188, C. A. 


C. Plaintiff ee oe Means of paying 


See, now, 1919 Act, s. 2. 
845. As reasonably ascertainable.) By the 
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term visible means as used in 1867 Act, s. 10, is 
intended such means as could be fairly ascertained 
by a reasonable person in the position of deft. 
On the filing of an affidavit the jurisdiction of 
the judge arises, & he is to sati himself not 
merely whether pltf. has any visible means, but 
whether he has any means at all of paying the 
costs, & the judge has a judicial discretion whether 
he will make the order. On an application under 
above Act, s. 10, it appeared from the affidavit 
that deft. was in possession of certain property 
of pltf. under a claim for rent for £5,929, that 
pltf. had no property upon which an execution 
under a judgment for £2,404 could be levied, & 
his furniture had been sold under an execution, 
& that he had assigned his property for the 
benefit of his creditors. It also appeared that 
pltf. was being employed as a colliery manager 
at a weekly wage of £4, the employment being 
determinable on three months’ notice, or on 
payment of three months’ salary in lieu of notice, 
or without notice in the event of wilful miscon- 
duct :—Held: whether or not the salary could be 
attached, pltf. had no substantial means of paying 
the costs of the action in the event of the verdict 
being for deft., & an order was rightly made 
under s. 10.—LEA v. PARKER (1884), 13 Q. B. D. 
8385; 64 L. J. Q. B. 38; 33 W. R. 101, C. A. 

346. Necessity for defendant’s affidavit as to.]— 
The High Ct. has no jurisdiction to remit an action 
of tort to the county ct. under 1867 Act, s. 10, 
without an affidavit under such sect. as to pltf.’s 
want of means. 

In an action of tort commenced in the High Ct., 
the parties agreed to have it remitted to the 
county ct. An order for that purpose was drawn 
up & taken before the master, but no affidavit was 
made stating that pltf. had no visible means of 
paying deft.’s costs should he fail to obtain a 
verdict. The master made the order, but the 
county ct. judge postponed the trial, & made a 
special return setting out those facts for the 
opinion of the High Ct.:—Held: the order 
remitting the action was wrongly made, & the 
county ct. judge had adopted the proper course.- 
R. v. MARYLEBONE CouNTY CourRT JUDGE (1883), 
50 L. T. 97, D. C. 

Annotaticn :-—Conad. LR. v. Mellor, [1914] 2 K. B. 588. 

347. Discretion of judge where affidavit filed 
by defendant—No affidavit in reply by plaintiff.)— 
A judge at chambers may properly decline to 
remit an action to a county ct. under 1867 Act, 
8. 10, without requiring an affidavit from pltf. in 
answer to deft.’s affidavit under that sect.—- 
COXWELL v. LONDON GENERAL OmnNiBUs Co. 
(1879), 27 W. R. 381, D. C. 

848. As to means of plaintiff.;—Lra v. 
PARKER, No. 345, ante. 

. ——.]—M‘CarRTHY v. VALLIS (1887), 
4T. L. R. 193, D.C. 

350. Infant suing by father as next friend— 
Proof of father’s want of means sufficient.|—Where 
an infant pltf. of tender years, suing in a remitted 
action by father as next friend, is living with 
his father, who is impecunious, it is not necessary, 
upon deft.’s application for security for costs 
under 1888 Act, s. 66, to give evidence as to the 
infant’s means, but it is sufficient to prove that 
the father has no visible means of paying costs.— 
MastING v. Motor HirInc Co. (MANCHESTER), 
Lrp., [1919] 2 K. B. 588; 89 L. J. K. B. 109; 
121 L. T. 615; 35 T. L. R. 515, C. A. 

351. Plaintiff admitted as poor person in High 
Court—No jurisdiction to direct suit as poor person 
in county court.|—A judge of the High Ct. has 
jurisdiction under 1888 Act, ss. 65, 66, to make an 
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order remitting an action brought in the High Ct. 
for trial in the county ct. notwithstanding that 
an order has been made under R. S. O., Ord. 16, 
relating to poor persons, admitting pltf. to 
rosecute the action as a poor person. e has, 
owever, no jurisdiction to add to the order 
remitting the action a direction that pltf. be at 
liberty to suc as a poor person in the county ct. 

Semble: a county ct. judge has jurisdiction to 
admit a pltf. to sue as a poor person in the county 
ct.—PERRY v. LONDON GENERAL OMNIBUS Co., 
[1916] 2 K. B. 335; 85 L. J. K. B. 1609; 1165 
L. T. 101; 32 T. L. R. 583; 60 Sol. Jo. 566, C. A. 
Annotation :—Conad. & Folld. Cook v. Imperial Tobacco 

Co., [1922] 2 K. B. 158. 

352. ———_.]—A county ct. has no jurisdiction 
to admit a pltf. to sue as a poor person in the 
county ct. 

Where pltf. has been admitted to take pro- 
ceedings in tort in the High Ct. as a poor person 
under Ord. 16, rr. 22-31, a master or judge may 
nevertheless properly exercise his discretion under 
1919 Act, s. 2, in remitting the action for trial in 
the county ct., notwithstanding that the effect 
of such remittal, in cases in which pltf. has no 
means at all, owing to the absence of authority 
to admit him to sue in the county ct. as a poor 
person, be to deprive him of all power to continue 
the prosecution of the action. The master or 
judge, however, when exercising the discretion 
to remit ought to take that fact into consideration. 
—CookK v. IMPERIAL ToBAcco Co., [1922] 2 K. B. 
a8 ; 127 L. T. 474; 38 T. L. R. 700; 67 Sol. Jo. 

0, C. A. 


SUB-SECT. 3.—COUNTERCLAIMS. 
See, now, 1919 Act, s. 1. 


SuB-sEcT. 4.—ACTIONS FOR RECOVERY OF 
LAND. 


See 1919 Act, s. 1 (3). 


Sus-secT. 5.—EQUITABLE ACTIONS. 


See 1888 Act, s. 69. 

853. Remittal refused—-Though subject-matter 
within county court jurisdiction—Where applicant 
in default.|—-Where a party to a suit in the Ct. of 
Ch. has not obeyed an order of that ct., although 
the subject-matter may be under £500, the judge 
to whose ct. the suit is attached will not order a 
transfer of it to the county ct. under 1867 Act, 
s. 142.—MaupEsLEY v. MAUDESLEY (1868), 18 
L. T. 51. 

354. In absence of special reasons.] 
—Although the subject-matter of a suit is within 
the janiadiction of the county ct., the ct., in the 
absence of any special reasons, will not order the 
suit to be transferred to the county ct.—PICARD 
v. HINE (1868), 18 L. T. 705. 

355. —— Application to save expense of 
witness.|—Pitf. had entered his action, being an 
action for specific performance of a contract, for 
trial in the Associates’ Book for Middlesex. 
Motion by deft. to have it struck out & entered 
in the Ch. Registrar’s book allowed. Motion by 
pitf. to have the action transferred to the county 
ct. at B., so as to avoid the expense af bringing 
up witnesses to L., refused, although the purchase- 
money being under £500 the action was within 
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Sect. 2.—What actions may be romitied: Sub-sects. 5 
&6. Sects.3 & 4: Sub-sects.1 &2. Sect. 6: 


Sub-sect. 1.] 
the county ct. jurisdiction.—Sykes v. FIRTH 
(1877), 46 L. J. Ch. 627 


Annotation :—Expld. Brooke v. Wigg (1878), 8 Ch. D. 510. 

856. Hearing in county court likely to be 
lengthy.]}—READING OORPN. v. FEWSTER (1910), 
55 Sol. Jo. 125. 

3857. After action transferred to High Court— 
When re-transfer ordered.|—On a motion for an 
order re-transferring to the county ct. of D. an 
action commenced in that ct. for payment of the 
amount due on a mtge. of freehold property & 
in default foreclosure & possession of the property, 
it appeared that, although the mtge. debt of 
£575 had by various payments been reduced to 
£461 before action brought, the county ct. judge 
was of opinion that, as the amount of the advance 
had exceeded £500, the matter was beyond the 
jurisdiction of the county ct., & ordered the 
action to be transferred to the Ch. Div. of the 
High Ct. of Justice:—Held: by 1888 Act, 
ss. 67 (3), 68, the action might be re-transferred to 
the county ct of D.—SHIELDS, WHITLEY & 
DISTRICT AMALGAMATED MODEL BUILDING SOCIETY 
v. RICHARDS (1901), 84 L. T. 587; 45 Sol. Jo. 587. 

358. ——— Order of transfer to High Court 
made without proper information—Powers of 
county court judge on re-transfer of action to 
county court.|—-COWNEY wv. THOMPSON (1890), 
89 L. T. Jo. 222. 





SUB-sECcT. 6.—- APPLICATIONS TO ATTACH DEBTS 
OR LEVY EXECUTION AGAINST MEMBER OF 


See 1919 Act, s. 3. 


Sect. 3.—TO WHAT COURTS ACTIONS MAY BE 
REMITTED. 


859. Any county court convenient to parties— 
Discretion of judge as to convenience.] — Under 
1888 Act, s. 65, a judge in chambers power 
to transfer certain actions for trial in the county ct. 
““in which the action might have been commenced. 
or in any court convenient thereto ’’ :— 

Held: the word ‘ thereto’? was meaningless 
& should be rejected, & the phrase read as “‘ con- 
venient to the prlicg— Bonar v. THOMAS, 
[1892] 1 Q. B. 312; 61 L. J. Q. B. 822; 66 1.. T. 
as Po W. R. 250; 8 T. L. R. 288; 36 Sol. Jo. 


9 e 
Annotations :-—Refd. R. v. Mellor, (1914) 2 K. B. 688 
Menta. Ford v. Blurton, Ford v. Sauber (1922), 38 T. L. R. 


360. — -———.]—Held: the words “in any 
ct. convenient thereto ” in 1888 Act, s. 65, mean 
in any county ct. which the judge at chambers 
may deem to be convenient to the parties; & the 
judge has a discretion to exercise upon the question 
of convenience which must vary according to the 
circumstances of each case. 

Where an order is made under the above 
sect. for the trial of an action in a county ct., the 
judge has no jurisdiction to inquire into what 
circumstances were taken into account when the 
order was made, or into the question whether 

ct. is a convenient ct. or is convenient to the 
parties, or whether any other ct. would be more 
convenient, or the like. His duty is to obey the 
order & try the action in due course in its proper 
turn, as if it bad been an action originally com- 
menced in bis ct. 





County CouRTS. 


‘ Where the High Ct. makes an order under 
1888 Act, s. 181, directing a county ct. judge to 
hear & determine an action which he has refused 
to hear, the ct. can only deal with the costs of 
the proceedings before it, & has no jurisdiction to 
order the county ct. judge to pay the costs thrown 
away in the county ct. percaeon of his refusal to 
hear the action.—R. v. MELLOoR, [1914] 2 K. B. 
588; 83 L. J. K. B. 996; 110 L. T. 802; 30 
T. L. R. 355; 58 Sol. Jo. 361, OC. A. 


Sect. 4.—THE ORDER OF REMITTAL. 
SUB-SECT. 1.—F ORM OF. 


See, now, 1919 Act, s. 4 (2). 

861. Should fix time within which action to be 
entered in county court.|——-Davip v. How8, No. 365, 
post. 

Order bearing signature of Judge impressed by 
stamp—County court judge cannot inquire into 
circumstances under which made.]|—See No. 369, 


post. 


Remitting action in which plaintiff suing as 
‘¢ poor person.’’]—See No. 351, ante. 


. SUB-SECT. 2.—EFFECT OF. 

See, now, 1919 Act, s. 4. 

Whether jurisdiction of High Court ceases— 
As to costs.]—See Sect. 8, post. 

362. ——— As to application under R. S. C., 
Ord. 17, r. 8—Remittal under 1888 Act, s. 65.]— 
In an action against several defts. on a joint & 
several contract, one of defts. died intcstate. 
Afterwards an order was made transferring the 
action to the county ct. Afterwards an adminis- 
trator was appointed of the estate of deceased 
deft. The action was tried in the county ct., & 
resulted in ju ent for defts. The administrator 
afterwards took out a summons in the High Ct., 
under Ord. 17, r. 8, asking that pltfs. be ordered 
to proceed with the action against him, or that 
the action should be dismissed :— 

Held: by the order of transference the entire 
action was sent into the county ct., & thereafter 
any further application could only have been made 
in the county ct.—DUKE v. Davis, [1893] 2 Q. B. 
260; 62 L. J. Q. B. 549; 69 L. T. 490; 41 W. BR. 
6738; 4 R. 518, 0. A. 

Annotations :—Folld. Buckley & Beach v. National Electric 
Theatres, (1913) 2 K. B. 277. Refd. D’Errico v. Samuel, 
[1896] 1 Q. B. 163. 

3863. ——— Before documents lodged with regis- 
trar of county court—Failure of plaintiff to give 
security within time prescribed—Jurisdiction to 
extend time.]—An order was made under 1867 
Act remitting an action to the county ct. unless 
security was given for costs within a week. Pltf. 
did not give security within the time limited, but 
after that time applied for & obtained an order 
extending the time for giving security :—Held: 
until pltf. had lodged the writ & order remitting 
the action with the registrar of the county ct. the 
action remained in the superior ct., & consequently 
there was jurisdiction to make the order extending 
the time for giving security.—WELPLY v. BUHL 
(1878), 3 Q. B. D. 268; 47L. J. Q. B. 161; 38 
SN Oe aan oe 12 

TY . ° T e ? ° . 

599. Apld. D’Errico v. Samucl, Tte98) 1 Q. B. 163. 

Refd. R. v. Holroyd (1884), 32 W. 870. 

864. —— Jurisdiction to make 
order as to further in ries.|-—Where the 
time limited by an order made under 1888 Act, 
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s. 66, remitting an action commenced in the High 
Ct. for trial to a county ct., has espets & pitf. has 
failed to give security within the time prescribed, 
the action nevertheless remains in the High Ct. 
until plitf, has lodged the original writ & such 
order with the registrar of the county ct.; 
until that has been done a master of the High Ct. 
has jurisdiction on the na maroon of pltf. to make 
an order for further & better answers to inter- 
rogatories.—D’Errico v. SAMUEL, [1896] 1 Q. B. 
168; 66 L. J. Q. B. 197; 73 L. T. 680; 44 W. R. 
356; 12 T. L. R. 161, OC. A. 

Annotation :—Reld. Buckley & Beach v. National Electric 
Theatres, [1913] 3 K. B. 277. 

365. ———_ ——— Jurisdiction to order lodgment 
of documents.]|—An order transferring an action 
to a county ct. should fix a time within which 
pltf. is to enter the action in the county ct. 

In an action commenced in the Ch. Div., an 
order had been made transferring the action to 
the county ct. Pltf. having failed to set down the 
action in the county ct. :—Held: until the action 
had been set down in the county ct. the superior 
ct. still possessed jurisdiction; & pltf., within one 
week of service of the order then made, must 
lodge the necessary documents with the istrar 
of the county ct.—Davip v. Howe (1884), 27 
Ch. D. 533; 53 L. J. Ch. 1053; 650 L. T. 753; 
32 W. R. 844. 

366. After documents lodged with registrar 
of county court—-Expiration of time for appealing.] 
—An action of contract having been brought in 
the High Ct., the master made an order under 
1888 Act, s. 65, remitting the action for trial to 
the county ct. After the time for appealing 
against that order had expired pltfs. under that 
sect. lodged the writ & the order with the registrar 
of the county ct. Defts. subsequently appealed 
against that order, & the High Ct. judge made an 
order extending the time for appealing & setting 
aside the order of the master remitting the action : 
Held: (1) as the order of the master remitting 
the action to the county ct. had not been appealed 
against within the proper time, & the documents 
in the action had been lodged in the county ct., 
the action had been effectually transferred to the 
county ct. & had become a county ct. action ; 
(2) the High Ct. judge had no longer jurisdiction 
to make any order in respect of it, & the order of 
the High Ct. judge should be set aside & the order 
of the master restored.—BUCKLEY & BEACH ». 
National Etpcrric TuEatres, Lrp., [1913] 
aa B. 277; 82 L. J. K. B. 789; 108 L. T. 871, 





Delay in ledging documents with registrar of 
county court, see Sect. 5, sub-sect. 1, post. 

367. As to appeal from county court— 
Whether appeal from Divisional Court without 
Special leave—Remittal under 1867 Act, s. 10.]— 

ere a cause has been remitted for trial before 
& county ct. under above Act, it becomes a 
county ct. cause, & the determination of a Div. 
Ot., on appeal from the decision of the county ct. 
judge is within Jud. Act, 1878 (c. 66), s. 45, & there- 
fore final, unless special leave to ar pee be given.— 
Bowims v. Drakm (1881), 8 Q. B. D. 825; 51 
L. J. Q. B. 66; 45 L. T. 576; 80 W. BR. 333, 0. A. 
“UG B. Soe Reddy Hateis's, Judes, [is0s] 3. By 
565; Spring v. Fernandes, (1e12i 1 KB. 204. ° 

368. — ——- Remittal under 1856 Act, 
& 26.;—An action brought in the High Ct., but 
sent for trial before a county ct. under above Act, 
does not thereby become a cause in the county ct., 
but remains in the High 0t., so that an appeal 
will lie from the judgment of a Div. Ct., on a 
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ial leave being 


motion in the cause, without special 

obtained under Jud. Act, 1873 (c. 66), s. 45.— 
BABBAGE v. COULBOURN (1882), 52 L. J. Q. B. 
50; 46 L. T. 794, C. A. 

869. Order binding on county court judge— 
No power to inquire into validity of order.]|—-By 
1867 Act, ss. 34, 35, the City of London Ct. is 
made a county ct. for all purposes, & all the 
county ct. Acts apply to it, & consequently, the 
proper mode of proceeding against the judge of 
the City of London Ct. is by rule under 1856 Act, 
8.43; & the proviso in s. 35, reserving all rights & 
privileges of the judge, has no application to the 
case. When an order purporting to be made by 
a judge at chambers, & bearing the signature of 
the judge impressed by a stamp, in the usual way, 
transferring a cause from the superior ct. to the 
county ct., is served on the judge of the county ct., 
he is bound to obey the order, & he cannot inquire 
into the circumstances under which it was made.— 
BLADES v. LAWRENCE (1874), L. R. 9 Q. B. 374; 
43 L. J. Q. B. 133; 30 L. T. 378; 22 W. R. 643. 
Annotations :—Refd. Howard v. Graves (1885), 1 T. L. R. 

515; Kutner v. Phillips, [1891]2 Q. B. 267; R. v. Mellor, 

{1914] 2 K. B. 588. Mentd. De Beauvais v. Greon (1906), 

22 T. L. R. 816. 

870. ——— ——— Order not appealed against— 
Expiration of time for eppealing,|—In an action 
of contract brought in the High Ct. in which the 
sum indorsed on the writ exceeded £100 pitf. at 
the hearing by a master of a summons under 
1888 Act, s. 65, abandoned the excess above £100, 
& the master made an order for trial of the action 
in the county ct. Deft. did not appeal against 
the order, but at the trial in the county ct. objected 
to the jurisdiction. The judge, considering him- 
self bound by the order, tried the action & gave 
judgment for pltf., & deft. thereupon applied for 
a writ of prohibition :—Held: deft. not having 
appealed against the order the objection raised 
at the trial was made too late, & the county ct. 
judge was not bound to inquire into the circum- 
stances under which the order was made, & was 
not guilty of any excess of jurisdiction in trying 
the action.—-DIERKEN v. PHILPOT, [1901] 2 K. B. 
380; 70 L. J. K. B. 675; 85 L. T. 246; 49 W. R. 
703; 17 T. L. R. 491; 45 Sol. Jo. 557, D. C. 
Annotations :—Consd. Sneade v. Wotherton Barytes & Lead 

ae ean 1 K. B. 295; Charles v. Cory (1919), 


871. ———- ——— Duty to try action as if originally 
commenced in county court.,—R. v. MELLOoR, 
No. 360, ante. 


372. When order improperly made—Duty of 
county court judge.|--R. v. MARYLEBONE COUNTY 
Court JuDGE, No. 346, ante. 

3873. —— -]—R. v. MELtoR, No. 360, ante. 

Appeals against order.|—See Part IV., Sect. 6, 

ost. 

Application for new trial.]—See No. 393, post, 





Sect. 5.—-PROCEDURE AFTER REMITTAL. 
SuB-sEcr. 1.—LODGING DOOUMENTS WITH 
REGISTRAR. 

See, now, 1919 Act, s. 4. 

874. Delay in lodging writ & order — Plaintiff 
may be compelled to proceed or abandon action— 
By summons.]—(1) Where an action is remitted 
to the county ct. under 1867 Act, s. 10, & pltf. 
does not lodge the original writ & the order with 
the registrar of the county ct., the proper course 
for deft. to pursue is to apply by summons at 
chambers to compel pltf. either to proceed with 
the action or abandon it. , 

(2) The county ct. judge cannot refuse to hear 
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Sect. 5.—Procedure after remiital: Sub-sects. 1 & 2, 
A.,B.,C.,D.,#. &F. Sect. 6.] 


the action on the ground that there has been 
delay in lodging the writ & order with the registrar. 
—DRISCOL v. KING (1883), 49 L. T. 599 3; sub nom. 
R. v. HotRoyp, 32 W. R. 370, D. C 


Annotations :—Consd. Duke v. Davis (1893), 62 L. J. Q. B. 
G40. Folld. D’Errico v. Samuel (1896), 65 L. J. Q. B. 


375. Time limit fixed by High Court.|— 
DavID v. Howe, No. 365, ante. 

376. No ground for refusal of county 
court judge to try case.]|—DriscoL v. KING, No. 
374, ante. 

See, further, Nos. 368, 364, 365, 366, ante. 








SUB-SECT. 2.—PROCEEDINGS IN CouUNTY COURT. 
A. Parties. 

Parties in county court proceedings, 
generally, Part V., Sect. 1, post. 

377. Striking out defendant — Misjoinder.| — 
RENNISON v. WALKER, No. 381, post. 

878. Adding defendant without his consent— 
County court judge not entitled to.|—Where an 
action has been remitted for trial in the county ct. 
under 1867 Act, s. 10, the county ct. judge has no 
power to add a deft. without his consent.—MUL- 
LENEISEN v. COULSON (1888), 20 Q. B. D. 667; 
N L. J. Q. B. 334; 58 L. T. 562; 36 W. R. 524, 


see, 


Substitution of executor for deceased defendant. 
—See No. 480, post. 


B. Amendment. 

Amendment generally, see Part V., Sect. 6, post. 

379. Discretion of judge to allow—-General 
rule.|—An action commenced in the High Ct. by 
a writ specially indorsed with a claim for £40 16s. 
for the price of goods sold & delivered, work & 
labour done, & materials supplied was remitted to 
the county ct. under 1888 Act, s. 65. In the 
county ct. pltf. amended his particulars by addin 
@ claim based in substance upon collusion & frau 
on the part of deft.’s surveyor :—Held: although 
the action had been turned into one comprising 
a composite claim in contract & tort which could 
not have been remitted to the county ct. under 
s. 65, the county ct. judge had, under that sect. 
& Ord. 14, r. 12, & Ord. 33, r. 2, jurisdiction to 
entertain the action with the claim which had 
been so amended after remittal, & to allow or 
disallow the amendment as in the exercise of his 
discretion he thought fit.—SprRING v. FERNANDEZ, 
{1912] 1 K. B. 204; 81 L. J. K. B. 201; 105 
L. T. 792 ; 56 Sol. Jo. 110, D. C. 

380. Of proceedin Power of judge to amend 
—Variances & accidental mistakes—-No power to 
add new plea.]—Where a cause commenced in a 
superior ct. is sent down, after issue joined, for 
trial in a county ct. under 1856 Act, s. 26 :—-Semble : 
(BLACKBURN & MELLOR, JJ.) the judge of the 
county ct. before whom the cause is tried may, 
by virtue of sect. 57 of the above Act, amend all 
defects & errors in the proceedings, such as 
variances & accidental mistakes, but cannot add 
a new plea, as that would be raising a different 
issue from that which the judge of the superior 
ct. in his discretion sent down to 
(HANNEN, J.) in such a case the judge of the 
county ct. may not only amend variances & 
accidental mistakes, but may exercise the same 
powers of amendment generally as a judge of the 
superior ct. sitting at nisi prius.—THOMAsS v. 
PURCELL (1870), 22 L. T. 474. 


etried. Semble :. 


County CouRTs. 


381, —-—— Misjoinder of defendants.]— 
Where a cause is sent down for trial to a county ct, 
under 1856 Act, s. 26, the county ct. judge has 
power at the trial to amend the misjoinder of 
defts. under Common Law Procedure Act, 1852 
(c. 76), s. 387.—RENNISON v. WALKER (1872), 
L. R. 7 Exch. 148; 41 L. J. Ex. 48; 26 L. T. 
167; 20 W. R. 471. 

882. Of claim—Power of judge to convert 
liquidated claim—Into claim for unliquidated 
damages.]— An action commenced in the High 
Ct. by a specially indorsed writ to recover a 
liquidated sum less than £50 was remitted to a 
county ct. under 1888 Act, s. 65:—Held: the 
county ct. judge had power under sect. 87 to amend 
the claim by converting it into a claim for un- 
liquidated damages, although the action, if 
originally brought to recover unliquidated damages, 
could not have been remitted. — SPENCER, 
WHATLEY & UNDERHILL v. ForsTER & Co., [1905] 
1 K. B. 434; 74 1L. J. K. B. 288; 92 L. T. 163; 
21 T. L. R. 224, D. C. 


Annotations :-—Consd. Spring v. Fernandez, [1912] 1 K. B. 
294. Refd. Everall v. Brown (1905), 53 W. ht. 664. 


383. Plaintiff entitled to add alternative 
statutory claim.|—Pitf., who was employed by 
defts., commenced an action in the High Ct. at 
common law to recover damages for personal 
injuries sustained by him owing to their negligence. 
The action was remitted to the county ct. under 
1888 Act, s. 66. Plitf. then delivered particulars 
of his claim, & added, in addition to his claim at 
common law, an alternative claim under Em- 
ployers’ Liability Act, 1880 (c. 42) :—Held: he 
was entitled so to do.—Woop v. WEBER (1908), 
99 L. T. 195; 24 T. L. R. 587; sub nom. WARD v. 
WEBER, 52 Sol. Jo. 482, D. C. 

384. ——- Remitted action of contract—Addi- 
tion of claim in respect of tort—Jurisdiction of 
judge to try composite claim.J)—Srrina v. FER- 
NANDEZ, No. 379, ante. 








C. Special Defences. 
Notice of special defence in county court pro- 
coomnae generally, see Part V., Scct. 5, sub-sect. 1, 


post. 

885. Necessity for notice of—Special defence 
pleaded in High Court.|—TuomMas v. HoDGENS 
(1896), 41 Sol. Jo. 112, D. C. 


D. Security for Costs. 

Costs generally, sce Part VII., post. 

386. Trustee in bankruptcy — Bankruptcy of 
plaintiff before documents lodged with registrar.|— 
Where an action of contract, brought in the High 
Ct., is ordered to be tried in a county ct. under 
1888 Act, s. 65, & before pltf. has lodged the 
original writ & the order with the registrar of the 
county ct. he becomes bankrupt & a trustee is 
appointed & an order is made in the High Ct. 
joining the trustee as pltf.in the action, the judge 
of the county ct. has no jurisdiction to order the 
trustee to give security for the costs of the action 
under s. 94..—HEMMING v. Davixs, [1898] 1 Q. B. 
660; 67 L. J. Q. B. 458; 78L. T. 500; 14T.L. RB. 
309 ; 42 Sol. Jo. 365; 5 Mans. 73, D. C. 

387. Limited liability company—-Under Com- 
panies (Consolidation) Act, 1908 (c. 69), s. 278.|— 
Where upon the application of defts. under 1888 
Act, s. 66, a case is remitted for trial in the county 
ct. upon the failure of pltfs. to provide, when 
ordered, full security for defts.’ costs, or to satisfy 
a judge of the High Ct. that they have cause of 
action fit to be presented in the High Ct., the 
judge of the county ct. to which the case has been 
remitted may, when plaintiffs are a limited co. & it 
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appears that they will be unable to pay the costs 
of defts. if unsuccessful, order pitfs. to give 
security for costs under above Act, s. 278.— 


PLASYCOED COLLIERIES Co., LtTp. v. PARTRIDGE, 
Jones & Co., Lrp. (1911), 104 L. T. 807; 55 
Sol. Jo. 481, D. C. 


E. Stay of Proceedings. 
Stay of actions generally, see Part V., Sect. 4, 


ost. 
. 388. Till payment of costs of previous action 
in superior court—Between same parties.]|— Where 
an action commenced in the High Ct. has been 
transferred to a county ct. under 1867 Act, s. 10, 
the county ct. judge has power to make an order 
staying the proceedings until pltf. has paid the 
costs of a previous action brought by him in the 
High Ct. against same deft.—R. v. BAYLEY (1882), 
8 Q. B. D. 411; 30 W. R. 522; sub nom. R. »v. 
a at Re Mason & AiRD, 51 L. J. Q. B. 244, 


Trial. 

Trial of actions in county courts generally, sce 
Part VI., post. 

389. Right to trial by jury—-No special terms 
imposed in order.]|—Where a cause is sent to a 
county ct. for trial, under 1856 Act, s. 26, & no 
special terms are imposed by the order, the parties 
are entitled, the demand being of sufficient amount, 
to have it tried by a jury, & this notwithstanding 
a second trial is directed in a case whcre the first 
trial was by the judge, without a jury.--ForD »v. 
TAYLOR (1877), 3 C. P. D. 21; 47 L. J. Q. B. 
116; 37 L. T. 431; 26 W. R. 170, D. C. 

390. Plaintiff not restricted to claim in writ & 
particulars—Statement of claim to be regarded— 


is remitted from the High Ct., under 1867 Act, for 
trial, & the writ & statement of claim, if any, are 
lodged in the county ct. together with particulars 
given under Ord. 20, r. 1, the county ct. judge 
ought not to restrict pltf. to proof of the claim as 
indorsed on the writ or stated in the particulars, 
but. should take cognizance of the statement of 
claim, &, if asked to do so, receive evidence in 
support of the allegations thercin.—JOHNSON v. 
Sarria (1879), 4 C. P. D. 258; 27 W. R. 941, 


391. Title to land incidentally coming in 
question—No jurisdiction to hear action in absence 
of consent of parties.|—Toon v. STANBURY- 
EARDLEY, No. 248, ante. 

392. Defendant not entitled to sum up evidence.]| 
——An action remitted from the Q. B. Div. to a 
county ct. was tried before the county ct. judge 
with a jury. After deft.’s evidence had _ closed, 
his counsel claimed to address the jury, but the 
judge refused to allow it. The jury having given 
a verdict for pltf., deft. applied for a rule nisi 
for a new trial on the ground that his counsel 
ought to have been allowed to sum up the evi- 
dence :—Held: asthe right claimed did not exist 
at common law, & Common Law Procedure Act, 
1854 (c. 125), s. 18, which gave such a right in 
the superior cts. did not apply to county cts., 
there was no ground for interfering with the 
practice of any county ct. in which deft. was 
not allowed to sum up the evidence.—DyMmock 
v. WATKINS (1883), 10 Q. B. D. 451; 48 L. T. 393; 
31 W. R. 831, 0. A. 

393. New trial—Application to county court.]— 
An application for a new trial in an action remitted 
to a county ct. must be made to that ct.—WHITE 
v. MAINWARING (1877), 25 W. R. 258, D. C. 
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Srct. 6.—APPEALS AGAINST REMITTAL. 

See, now, 1919 Act, s. 4. 

Appeals generally, see Part VIII., post. 

804. Whether order open to review—Order 
remitting action of tort.|—By 1867 Act, s. 10, in 
certain actions in the superior cts. the judge of the 
ct. in which the action is brought may make an 
order that the cause be tried in a county ct., unless 
pltf. give security for costs to the satisfaction of a 
master, or satisfy the judge that he has a cause 
of action fit to be prosecuted in the superior ct. 
A judge of one of the superior cts., sitting In 
chambers for all the cts., although not a judge of 
the particular ct. in which the action is brought, 
has jurisdiction to make an order under the above 
sect. The order of the judge is open to review 
by the ct.: & his decision is not final as to whether 
pltf. has a cause of action fit to be prosecuted in 
the superior ct.—OWENS v. WOOSMAN, OWENS 2. 
JONES (1868), L. R. 3 Q. B. 469; 9 B. & S. 243; 
37 L. J. Q. B. 159; 18 L. T. 357; 16 W. KR. 932. 


4nnotations :-—Consd. Hillman v. Mayhew (1876), 1 Ex. D. 
132. Refd. Clapham v. Olivor (1874), 22 W. R. 655. 


895. Whether court will review—After verdict 
—On objection not taken when order made.|—An 
order in chambers that a case commenced in a 
superior ct. be tried at a county ct., under 1856 
Act, s. 26, will not be rescinded after verdict, on 
the ground that when the order was made, issue 
was not joined, if no objection was then taken on 
that ground. 

After action commenced upon a bill of exchange, 
but before delivery of declaration, pltf. gee to 
a@ master in chambers, for an order to have the 
case tried at a county ct.; although deft. eppes 
& objected to this order, the point that by the 


: above Act there was no power to remove a case 
: until after issue joined was not raised. 
& evidence received in support.|—-When an action | 


The order 
was made, the trial took place, & after verdict 
deft. applied to rescind the master’s order & set 
aside subsequent proceedings :—Held: deft. was 
concluded from making such an_ objection.— 
‘TOMKINS v. BEARD (1868), 18 L. T. 363; sub nom. 
TOMPKINS v. BEARD, 16 W. R. 729. 
Annotation :—Distd. Foster v. Usherwood (1877), 3 Ex. D. 1. 
396. Order remitting suit in equity.]— 
LINFORD v. GUDGEON, No. 60, ante. 
397. Refusal to make order.| 
ROBERTS, No. 328, ante. 

98. ——— Order remitting action—Order ob- 
viously wrong.]—-Upon an order under 1867 Act, 
s. 10, directing a cause to be tried in a county ct. 
in default of security being given for deft.’s costs, 
or of satisfying the judge that pltf. has a cause 
of action fit to be prosecuted in the superior ct., 
an appeal lies to the superior ct. But such ct., 
although entertaining an opinion that the cause 
is one which might be fit to be tried in the superior 
ct., will not interfere with the decision of the judge 
at chambers unless it is of opinion that such 
decision is obviously wrong.— JENNINGS v. LONDON 
GENERAL OMNIBUS Co. (1874), 30 L. T. 266. ‘ 

399. —Before the ct. will 
review the discretion of a judge in remitting an 
action to the county ct., on pltf. failing to give 
security for costs, it must be very clearly shown 
that the judge wrongly exercised such discretion. 

An action for seduction was remitted to the 
county ct. by a judge at chambers, under 1867 
Act, s. 10, by which the judge has power to remit 
such action to the county ct. on the application 
of deft., unless pltf. shall give security for costs, 
or satisfy the judge that he has a cause of action 
fit to be prosecuted in a superior ct. Pltf. deposed 
that he was advised that it was expedient, as a 
matter of law, that the action should be tried in 





PALMER Vv. 
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Sect. 6.—Appeals against remittal. Sects.7 & 8: 
Sub-sects. 1 & 2, A. & B.; sub-sect, 8.] 


a superior ct. The ct. was equally divided in 
opinion as to whether the discretion of the judge 
had been rightly exercised, but refused a rule to 
review it.—RIPPON v. JOYCE (1874), 81 L. T. 476. 

400. Time for appealing—Expiration of time— 
Objection not maintainable at trial.|—-DIERKEN v. 
PuIteot, No. 370, ante. 

401. —-— Formerly not after documents lodged 
with registrar of county court.)—BucKLEY & 
BracH v. NATIONAL ELECTRIC EATRES, LTD., 
No. 366, ante. 

See, now, 1919 Act, s. 4 (1). 

As to effect of lodging documents with registrar 
of oouny court.|—See Part IV., Sect. 5, sub-sect. 1, 
anie. 


Sect. 7.—RE-TRANSFER AFTER REMITTAL. 

402. Power of High Court to order — Under 
1888 Act, s. 126—Action remitted from Chancery 
Division.]|—A writ having been issued in the Ch. 
Div. of the High Ct. for an injunction to restrain 
disturbance of a ferry, the judge in the Ch. Div., 
on an interlocutory application for an interim 
injunction, ordered the action to be transferred 
to the county ct. under s. 69 of the above Act. 

By s. 56 of the above Act it is provided that 
except as in the Act provided the county ct. shall 
not have cognizance of any action in which the 
title to any franchise shall be in question. During 
the proceedings in the county ct. it became apparent 
that the title to the ferry was in question. An 
application was accordingly made under s. 126 
of the above Act to remove the action into the 
High Ct.:—Held: the action was ‘‘ commenced. 
in the county ct.’ within the meaning of that 
sect. & the High Ct. had jurisdiction to make the 
order.—GENERAL EstraTEs Co. v. BEAVER, [1912] 
oo eae 81 L. J. eer 761; 106 L. T. 793, 

e Oss seguent proceedings, [1913] 2 K. B. 
433; [1914] 3 K. B. D18, C; i 

Power | of High Court to remove actions com- 
menced in county court generally, see Part IX., 
Sect. 1, post. 


SECT. 8.—COSTS. 
SuB-SECT. 1.—JURISDICTION oF HiGu 

See, now, 1919 Act, s. 12. 

NorTe.—Having regard to 1919 Act, s. 12, the 
names of cases decided before that Act have been given 
but their effect has not been set out. 

403. Former law.] —- MAcCLEUR v. MACLEUR 
(1868), L. R. 1 P. & D. 604; Moopy v. Srewarp 
(1870), L. R. 6 Exch. 85; INsLEy v. JoNES (1878), 
4 Ex. D. 16; Harris & Sons v. Jupaen, [1892] 


2 a. B. 565; DUNN v. APPLETON, [1898] 1 Q. B. 


CouRT, 


SuB-SEcT. 2.—ACTIONS FOUNDED ON CONTRACT. 
A. In General. 

See, now, 1919 Act, ss. 11, 12. 

NotTE.—Having regard to 1919 Act, ss. 11, 12, 
the names of cases uded before that Act have been 
given but their effect has not been set out. 

404. Former discretion of county court judge.} 
—EVERALL v. Brown, [1906] 2 K. B. 884; BEN- 
NEIT v. DRAKE (1907), 97 L. T. 182. 

405. Less than £20 recovered.)|—ARMITAGH v. 


CouRTS. 


Fison & Co. (1892), 67 L. T. 415; Watrp ». 
CoHEN, [1893] 1 Q. B. 580; PEARCE v. BOLTON, 
[1902] 2 K. B. 111; Lams BROTHERS v. KEEPING 
(1914), 111 L. T. 527. 

406. Less than £50 recovered.|—Harris & 
Sons v. Jupaxz, [1892] 2 Q. B. 565; Smrpson v. 
Parsons (1904), 48 Sol- Jo. 622. 

407. Less than £40 recovered—Sufficiency of 
order—-Under 1919 Act, s. 12.]—An action founded 
on contract was commenced in the High Ct., & 
subsequently transferred to the county ct., where 
pltf. recovered less than £40. The county ct. 
judge ordered ‘‘ Judgment for pltf. with costs to 
be taxed column B.”’ :—Held: although the order 
was not a sufficient order under the proviso to 
1919 Act, s. 12, so as to entitle pltf. to his costs of 
so much of the proceedi as took place in the 
High Ct., it was a sufficient order under the earlier 
part of that sect. to entitle him to his costs incurred 
in the county ct. subsequently to the transfer, & 
the registrar was bound to tax the latter costs 
accordingly.—Hawkins v. MILN, [1921] 3 K. B. 
633; 91L. J. K. B. 15; 125 L. T. 767, D. C. 

Actions tried in High Court.]-—-See Practice & 
PROCEDURE. 


B. Effect of Judgment under R. S.C., Ord. 14. 


See, now, 1919 Act, ss. 11, 12. 

408. Costs of & prior to order to remit — Less 
than £20 recovered under R. S. C., Ord. 14.]—-An 
action of contract brought in the High Ct. for more 
than £50 was remitted to the county ct. after 
pltfs. had recovered less than £20 under Ord. 14. 
They recovered in all less than £50 :—-Held : pltis. 
were not entitled to costs on the supreme ct. scale 
in respect of the part of the proceedings which had 
taken place in the High Ct.—WILSON v. STATHAM, 
[1891] 2 Q. B. 261; 60 L. J. Q. B. 725; 39 W. R. 
686; 7T. L. R. 450, D. C 
Annotation :—Expld. Harris v. Judge (1892), 67 L. T. 19. 

409. ———- Defendant successful in county 
court.]—In an action iit sa in the High Ct. pltfs. 
applied for summary judgment under Ord. 14. 
Deft. obtained leave to defend as to part of the 
claim on the terms of his paying the balance 
of £3 to pltfis., & the action was remitted to 
the county ct. Deft. paid the £3 to pltfs. & the 
action proceeded. At the trial judgment was 
entered for deft. with costs on the higher scale :— 
Held: the ct. had a discretion, under the 1888 
Act, s, 118, to order pltfs. to pay to deft. the costs 
of the proceedings under Ord. 14 notwithstanding 
that pltfs. had by those proceedings succeeded in 
obtaining satisfaction of a portion of their claim.— 
MENTORS, Lrp. v. Evans, [1912] 3 K. B. 174; 81 
L. J. K.B.1111; 107 L. T. 82 ; sub nom. MENTORS, 
Lip. v. WHITE, 56 Sol. Jo. 502, C. A. 

410. ——— More than £20 recovered under 
R. 8S. C., Ord. 14.) —-Woop1n v. BaILny (1894), 98 
L. T. Jo. 89. 

411. Whether more than £50 recovered— 
Claim for & payment under R. S. C., Ord. 14 of 
more than £50-—Less than £20 recovered in 
county court.|—In an action to recover £104 deft., 
in pursuance of an order made upon an application 
by pltf. for leave to sign final judgment, paid £90 
to pitf.’s solr., & the action as to the balance of 
£14 Was transferred to the county ct. The £14 
was paid into ct, in the county ct. :—Held: pltf. 
had recovered £104 in the action & was therefore 
entitled to have his costs in the county ct. taxed 
upon scale C. applicable where the amount exceeds 
£50 & not upon scale H. which applies where less 
than £20 is recovered.—KEEBLE v. BENNETT, 
[1894] 2 Q. B. 829; 68 L. J. Q. B. 694; 71 L. T. 





Part IV.—Remirrep AcTIONs. 


247; 42 W. R. 589; 38 Sol. Jo. 547; 10 R. 290, 


Annotations :—Distd. Bailey v. Watson, [1898] 2 Q. B. 270. 
Apprvi. White v. Headland’s Patent Electric Storage 
Battery Co. (1899), 68 L. J. Q. B. 354. In my opinion 

Keeble v. Bennett was right, & we ought to overrule Bailey 

vy. Wataon soneery. .J.). GOonsd. Pearce v. Bolton, 

(1902) 2 K. B. 111. 


412. —— £20 recovered in county court.] 
—In an action brought in the High Ct. to recover 
£73 8s. 3d. as the price of goods sold & delivered 
an order was made under Ord. 14 by which leave 
was given to pltf. to sign judgment for £53 8e. 3d., 
& leave was given to defts. to defend as to the 
residue of the claim, & it was ordered under 1888 
Act, s. 65, that the action should be tried in the 
county ct. Plité. signed judgment for £53 8s. 3d. 
under the order, & at the trial in the county ct. he 
recovered judgment for £20, the residue of his 
claim, & costs :—Held: pltf. was entitled to have 
his costs in the county ct. taxed upon the scale 
applicable where the amount recovered exceeds 
£50. Bailey v. Watson, No. 413, post, overd.— 
WHITE v. HEADLAND’S PATENT ELECTRIC STORAGH 
BATTERY Co., [1899] 1 Q. B. 507; 68 L. J. Q. B. 
354; 80 L. T. 442; 47 W. R. 273; 15 T. L. R. 


189, C. A. 
Annotations :-— - ‘ P .B: 
34. “Gonsd, Possvee. Bown T1002) 2 BH 111 | Aton 
Tube Works v. Dumbell, [1904] 1 K. B. 535: Mentors v. 
Evans, [1912] 3 K. B. 174. ; 
413. Whether more than £20 recovered — 
Claim for & payment under R. S. C., Ord. 14 of 
more than £20—Less than £10 recovered in 
county court.|—In an action of contract brought 
in the High Ct. upon an application for judgment 
under Ord. 14 an order was made that pltf. be at 
liberty to sign final judgment for a sum of £27 
part of the amount claimed with costs to be taxed, 
that defts. have leave to defend as to a sum of 
£2 odd which was the residue of the claim then 
remaining in dispute, & that the action be tried 
in the county ct. under 1888 Act, s. 65. Defts. 
paid the £27 & taxed costs & afterwards plté. 
lodged the writ & order in the county ct. At the 
trial in the county ct. pltf. recovered the £2 odd 
with costs :—Held: he was entitled to a taxation 
of his costs on the lower scale in use in county cts. 
where the sum recovered exceeds £2 but does not 
exceed £10 & not on the higher scale, col. B., 
where the sum recovered exceeds £20 but does 
not exceed £50.—BaILEy v. WATSON & Co., [1898] 
2Q. B. 270; 67 L. J. Q. B. 802; 78 L. T. 720; 
14 T. L. R. 463; 42 Sol. Jo. 572, D. C. 


Annotation :-—Overd. White v. Headland’s Patent Klectric 
Storage Battery oe Peat i Q. B. 607. If the Divisional 
ding aley Vv. 





Ct. in deci atson are to be taken to have 
put & different construction on s, 65, I think they did 
what, ha regard to the previous decision by which 
they were bound (Keeble v. Bennett), they were not entitled 
to do; in my opinion there was no difference in principle 
(A. L. 1TH, L.J.). In my opinion Keeble v. Bennett 
was right & we ought to overrule Bailey v. Watson 


(Carrty, L.J.). 

414. Defendant’s costs— Plaintiff recovering 
part of claim under R. S. C., Ord. 14—Judgment for 
defendant In county court—As to residue of claim.] 
—In an action brought in the High Ct. to recover 
£20 2s. as the price of goods sold & delivered an 
order was made under Ord. 14 by which leave was 
given to pitfs. to sign ju ent for £8 14s. if that 
amount was not paid within seven days, & leave 
was given to the deft. to defend as to the residue 
of the claim, & it was ordered, under 1888 Act,s. 
that the action should be tried in the county ct. 
Deft. paid the sum of £8 14s. under the order, & 
at the trial in the county ct. judgment was given 
for him, no order being made as to costs :—Held : 
pitfs. having succeeded in the action in recovering 
the sum of £8 148, deft. was not entitled to costa, 
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print he had obtained judgment in the county 
ct.—WriGHTt & SON v. BULL, [1900] 2 Q. B. 124; 
69 L. J. Q. B. 529; 82 L. T. 568, D. C. 


Annotations :—Consd. Aston Tube Works v. Dumbell, [1904] 
1K. B. 535. Refd. Everall v. Brown, (1906) 2 K. B. 884. 


415.—— —- } — An _ action 
founded on contract having been brought in the 
His Ct. for £71, pltfs. took out a summons for 
ju ent under Ord. 14, & an order was made 
giving defts. leave to defend on paying £23 into 
ct. within seven days, otherwise final judgment 
for that sum, with liberty to defend as to the 
residue of pltfis’. claim. Defts. paid the £23 into 
ct. within the seven days, &, the action havin 
been sent for trial in the county ct. under 188 
Act, s. 65, defts. gave notice to pltis., more than 
five clear days before the day appointed for the 
hearing, that they consented to judgment for 
the £23. At the hearing the county ct. judge gave 
judgment for defts. as to the residue of the claim, 
with costs from the date of their notice consenting 
to judgment for £23 :—Held: defts. were entitled 
to costs from the date of their notice consenting 
to judgment, & those costs ought to be taxed 
according to scale C. of the county ct. scales of 
costs, being the scale applicable where the subject- 
matter or sum recovered exceeds £50.—ASTON 
TUBE Works, LTD. v. DUMBELL, [1904] 1 K. B. 
6385; 73 L. J. K. B. 208; 90 L. T. 315; 52 W. R. 
444; 20 T. L. R. 165; 48 Sol. Jo. 209, D. C. 
Annotations :—Apprvd. & Apld. Everall v. Brown, [1906] 

2K. B. 884. Refd. Sargeant v. Watts, (1917] 2 K. B. 624, 

416. On counterclaim.| — 
M‘EACHEN & Co. v. SALLYCO MiNERAL WATER OO. 
(1903), 19 T. L. R. 208, D. O. 

















417. — Costs of proceedings under 
R. 8S. C., Ord. 14.|—-MENTORS, Lrp. v. Evans, No. 
409, ante. 


SuB-sEcT. 3.—ACTIONS FOUNDED ON TORT. 


418. What is ‘‘ action of tort ’’-—— Not action 
nominally to recover damages for tort——-Claim for 
injunction main part of relief sought.|—An action, 
claiming damages for trespass to land & an in- 
junction, was transferred under 1888 Act, s. 69, 
from the Ch. Div. of the High Ct. to a county 
ct. The action resulted in a verdict for deft. for 
whom judgment was entered. On appeal a 
Div. Ct. directed that judgment should be entered 
for pltf. for nominal damages & an injunction, 
but without costs, on the ground that pltf. had 
recovered less than £10 in an action founded on 
tort, & was disentitled, under the above Act, 
s. 116, to the costs of the action. On apper — 
Held: an action which, though nominally brought 
to recover damages for a tort includes a claim for 
an injunction as the main part of the relief sought, 
is not an action founded on tort within the sect. 
& pitf. was entitled to the costs of the action.— 
KEATES v. WOODWARD, [1902] 1 K. B. 582; 71 
L. J. K. B. 325; 86 L. T. 869; 50 W. R. 258; 
18 T. L. R. 288, 0. A 
Annotations :— pid. Du 

1 K. B. 104; Deverell vw. 
008), 94 L. T. 626; 

.R. 678. 


Pasquier v. Cadbury, Jones, [1903] 

e, (1920] 2 Ch. 52. Refd. 

Doherty v. Thompson Trotter v. 
Windham (1907), 23 T. 

.|—See, generally, Practice & PROCEDURE. 

419. Costs incurred in ‘* High Court ’’ — Costs 

in Court of Appeal not included.|—After an order 


had been made remitting an action of tort to the 


pairing ct., under 1888 Act, s. 66, but before the 
writ order were lodged with the registrar, an 


interlocutory appeal was taken by pltf. to the 
Ct. of Appeal, & was allowed with costs. The 
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Sect. 8.—Cosis: Sub-secit. 3. Pari V. Sects. 1, 2 
& 3: Sub-secis. 1,2 & 8, A.] 


action was subsequently tried in the county ct., 

pltf. succeeded :—Held: the provisions of 
1888 Act, s. 66, did not apply to the costs in the 
Ct. of Appeal, & those costs must be taxed by the 
taxing officer of the High Ct., & not by the regis- 


Country CouRTs. 


trar of the county ct.—D’ErRRico v. SaMUEL 
(1896), 75 L. T. 59; 12 T. L. R. 515, O. A. 

420. Unliquidated demand — Recovery of less 
than amount claimed—Ord. 58, r. 17.|—-SARGEANT 
v. WATTS, No. 706, post. 

Action tried in High Court,}—See Practice & 
PROCEDURE. 


Part V.—Procedure. 


Sect. 1.—PARTIES. 


Sce, generally, PRacticE & PROCEDURE. 

As regards set-off or counterclaim.]—Sce Sect. 5, 
sub-sect. 3, post. 

Power ‘of judge to add & substitute parties.|— 
Sce Sect. 6, post. 
At trial.]—See Nos. 528, 529, 530, post. 

In remitted actions.|—Sce Part IV., Sect. 5, 
sub-sect. 2, A., ante. 





Sect. 2.-JOINDER AND SEPARATION OF 
CAUSES OF ACTION. 
See, generally, PRACTICE & PROCEDURE. 
421. Replevin—With any other form of action.] 
-MUNGEAN v. WHEATLEY, No. 251, ante. 


Srcr. 3.—SUMMONS AND SERVICE. 
SUB-SECT. 1.—PLAINT AND SUMMONS. 

422. Necessity for—-Action transferred from 
High Court by agreement.]—When an action has 
been commenced in one of the superior cts., & 
afterwards it has been agreed between the parties 
that it shall be brought into the county ct. under 
1856 Act, s. 23, no jurisdiction is given to the 
county ct. judge to try such action in the county 
ct. without the usual preliminaries, but the action 
must be commenced again in the county ct. in the 
usual manner by summons & plaint.—PEARUE v. 
WINKWORTH (1873), 28 L. T. 710. 

Sce 1888 Act, s. 64. 

Remitted actions.]—Sce Part IV., Sect. 5, ante. 

423. Filing praecipe— By agent not being 
solicitor—Valid.|—Pitf. in the county ct. may law- 
fully employ an agent who is not a solr. to initiate 

roceedings & file the necessary praecipe on his 

ehalf.— KINNELL & Co. v. HARDING, WACE & Co., 
[1918] 1 K. B. 405; 87 L. J. K. B. 342; 118 L. T. 
429; 34 T. L. R. 217; 62 Sol. Jo. 267, C. A. 

424. Issue of—iIn blank — Irregular.] — The 
steele of issuing county ct. processes in blank 
for the attornies to fill up after they have been 
issued_by the county clerk is highly irregular.— 
R. v. COLLIER (1831), 5 C. & P. 160. 

Sufficiency of.]—See Nos. 429, 430, post. 

425. Default summons—Who may issue—Not 
assignee of debt.J—A county ct. judge struck out 
a default summons upon the ground that the 
summary procedure given by 1888 Act, s. 86, was 
not intended to apply to cases where debts had 
been assigned. He was, however, willing to deal 
with the case upon an ordinary summons being 
issued instead of a default summons. Pitfs. 
obtained a rule nisi for a mandamus to hear & 
determine, etc.:—Held: the judge had not 
declined jurisdiction, & the rule would be dis- 
charged. 


The Act requires that there should be an affidavit 


in the prescribed form, & that form is one which is 
not applicable to the assignee of a debt (CAVE, J.). 
—R. v. PonrypooL Country Court JUDGE & 
TOMPKINS (1894), 638 L. J. Q. B. 702; 71 L. T. 17; 
10 R. 356, D. C. 

See 1888 Act, s. 86. 

426. ——— Claim exceeding £5—Leave to issue 
out of district—Sufficiency of affidavit.|—In the 
affidavit for leave to issue a default summons out 
of the district, Paragraph 4 of the Form 14a of 
the rules (that deft. is not a domestic or menial 
servant, etc.), is not material when the amount 
exceeds £5, & it is not nece to insert the 
paragraph.—GoRDON v. Evans, [1894] 1 Q. B. 
248; 638 L. J. Q. B. 329; 70 L. T. 70; 42 W. RK. 
193; 10 IT. L. R. 151; 38 Sol. Jo. 111; 9 R. 
129, C. A, 


SUB-SECT. 2.—PARTICULARS, 


427. Signature to— Lithographed indorsement 
insufficient.|.—Held: (Lorp EsHEr, M.H., diss.) 
in order to entitle pltf. in an action in a county 
ct. to the costs of entering a plaint by a solr. the 
solr, must sign the particulars, & a lithographed 
statement of the solr.’s name on the particulars 
was insufficient.— R. v. COWPER (1890), 24 Q. B. D. 
5383; 59 L. J. Q. B. 265; 38 W. R. 408; 6T. L. R. 
179, C. A. 

Annotations :—Distd. France », Dutton, [1891] 2 Q. B. 208. 


Mentd. Brv: v. Dix (1891), 7 T. L. R. 215; De Beauvais 
v. Green (1906), 22 T. L. R. 816. 


428. Signature of solicitor’s clerk sufficient. | 
-—By the rules certain sums may be allowed to a 
solr. for preparing particulars of claim & copies 
thereof provided such_ particulars & copies are 
signed by the solr. Particulars were signed in 
the name of the solr. by his clerk in pursuance of a 
general authority for this purpose :—Held: the 
signature was sufficient.——-FRANCE v. DuTTON ’ 
[1891] 2 Q. B. 208; 60 L. J. Q. B. 488; 64 L. T. 
793 ; 39 W. R. 716, D. OC. 

429. Sufficiency of—Must disclose substance of 
action.|—A summons issued by a county ct., 
which does not disclose the substance of the action 
set forth in the plaint on which the summons 15 
founded, is a nullity, & the service of such sum- 
mons is not a service within the meaning of 
rr. 6-10. 

Pltfs. described deft. in a summons out of the 
county ct. as exor. of B., & on deft.’s ado 
opened the case against him as exor. of D. The 
cause of action having accrued in 1842, the judge 
directed a fresh summons to be issued, describing 
deft. as exor. of D. & bearing the same date as the 
first summons, in order to save Stat. Limitations : 
—Held: it was not a case in which this ct. ought 
to interfere with what the judge had done.— 
Foster v. TEMPLE (1848), 5 Dow. & L. 656 3 
Cox, M. & H. 185; 17L. J. Q. B. 230; 11 L. T. 0.8, 
267; 12 J. P. 553; 12 Jur. 655. 





Part V.—PRocEeDURE. 


430. -]—(1) The Ct. of C. P. will not take 
i0tice of any informality in the plaint in the count 
‘t., that being a matter of practice to be dealt wit 
xy the judge at the hearing. 

(2) Although there are no formal pleadings in 
she county cts. the common law is to prevail as 
‘ar as it is applicable, & notwithstanding it is 
imnecessary to demur in writing, yet objections of 
» formal kind to the process should be made early 
in the proceedings. An objection to a summons 
&% particulars that they do not state ‘‘ the sub- 
stance of the action ’’ within 1846 Act, ss. 59, 75, 
may be properly overruled on the ground that it 
is not made until after deft. has pleaded orally 
Lhe general issue, payment & release. 

(83) In the summons deft. was described as 
‘‘ yeoman ’”’ merely, & the particulars annexed 
to the plaint were “ to the sinking of a shaft at, 
etc., to putting up a machine, to cash paid for 
turf for drying clothes,’ & the cause of action 
accrued to pltfs. as miners engaged by the captain 
of a mine in which deft. was a shareholder :— 
Held: the cause of action was sufficiently dis- 
closed in the summons & particulars. 

1846 Act, s. 78, empowers certain judges of the 
superior cts. to frame general rules of practice & 
forms of procedure in the county cts., & enacts 
that in any case not expressly provided for therein, 
or by the rules, the general principles of practice 
in the superior cts. of common law may be adopted 
& applied at the discretion of the judges to actions 
& proceedings in their several cts. Now by the 
practice of the superior cts. certain objections of 
form are required to be taken at the earliest 
practicable moment. That is a principle of 
reason & justice. If deft., instead of demurring 
when he may do so, pleads or enters into an 
inquiry of fact, he waives the formal objection 
(MAULE, J.).—SARGENT v. WEDLAKE (1851), 11 
C. B. 732; 16 J. P. 185; 138 E. R. 662; sub nom. 
WEDLAKE v. SARGENT, Cox, M. & H. 553; 18 
L. T. O. S. 122; 15 Jur. 1134. 

431. Objection to—-Cannot be taken after de- 
fendant has pleaded in county court.|—SARGENT 
v. WEDLAKE, No. 430, ante. 

432. Effect of—On extent to which plaintiff may 
call evidence.]—Upon a plaint against a tenant for 
dilapidations, pltf. is as much bound to apply his 
proof to the particulars as in an action for goods 
sold; & though general evidence of the dilapida- 
tions stated therein may be given, evidence of 
general dilapidations, or of dilapidations not 
included in the particulars is not sufficient, sup- 
puns the objection taken at the trial.—SMiITu v. 

OUGLAS (1855), 16 C. B. 31; 38 O. L. R. 752; 
139 E. R. 665; sub nom. Douauas v. SmiTu, 25 
L. T. O. S. 69. 

Amendment of—At trial.]—-See Part VI., Sect. 1, 
sub-sect. 8, B., post. 

In remitted actions.|—See Nos. 379, 383, ante. 





SUB-SECT. 3.—SERVICE. 
A. In General. 


438. In action to recover land— Delivery of 
summons to bailiff within time specified by Ord. 7, 
r. 8, obligatory—Even though summons served by 
bailiff within specified time.|—Pltf. in an action in 
the county ct. to recover lands delivered the sum- 
mons to the bailiff 89 clear days & the bailiff 
served it upon deft. 38 clear days, before the 
return day. At the hearing the county ct. judge 
ruled that the service was good, & tried the case, 
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giving judgment for pltf.:—Held: (1) the pro- 

vision in Ord. 7, r. 8, with respect to the time of 

delivering the summons to the bailiff was obliga- 
tory & not merely directory, & therefore the judge 

ought not to have tried the case; (2) det .s 

proper remedy was to appeal from the judge’s 

ruling, & not to apply for a prohibition against the 
issue of execution on the judgment. 

Even if prohibition does lie, deft. has a right of 
appeal (GROVE, J.).— BARKER v. PALMER (1881), 8 

.B. D.9; 511. J. Q. B. 110; 45 L. T. 480; 
30 W. R. 59, D. C. 

Annotations :—Refd. Jones’ Trustees r. Gittins (1884), 51 
L. T. 599; Sweetland v. Turkish re Co. (1899), 80 
L. T. 472; Turner v. Kingsbury Collierios, [1921] 3 K. B. 
169. Mentd. Smythe v. Wiles, [1921] 2 K. B. 66. 

434. Proof of— Where service not personal— 
Sufficiency of proof in discretion of judge.|—R. 11 
under 1846 Act required that where the service of 
a& summons had not been personal, it must be 
proved to the satisfaction of the judge that the 
service of such summons came to the knowledge 
of deft. ten clear days before the return day of the 
summons. On motion for a prohibition :—Held : 
the sufficiency of the proof of service was entirely 
a question for the discretion of the judge of the 
county ct., & a superior ct. would not interfere 
where he had exercised such discretion.—ZOHRAB 
v. SMITH (1848), 5 Dow. & L. 635; Cox, M. & H. 
106; 2 Saund. & C. 231; 17 L. J. Q. B. 174; 
11 L. T. O. S. 183; sub nom. ZOoRAB v. SMITH, 12 
Jur. 603, 

435. —— -]—A summons in a plaint 
in a county ct. under the 1846 Act, having been 
served at a wrong place deft. had no knowledge 
of the proceedings until his goods were taken in 
execution. Before judgment proof was given to 
the satisfaction of the judge, that the summons 
had been served as required by sect. 80. The 
judge refused to set aside the proceedings, except 
on terms to which deft. declined to accede :— 
Held: the judge had jurisdiction over the matter, 
& a prohibition would not lie.—ROBINSON uv. 
LENAGHAN (1848), 2 Exch. 333; 5 Dow. & L. 
713; Cox, M. & H. 97; 17 L. J. Ex. 174; 11 
L. T. O. S. 129; 12 Jur. 399; 154 E. R. 520: 
sub nom. Re LENEGHAN, 12 J. P. 709. 

436. as A writ of prohibition 
was moved for to prohibit a county ct. judge from 
proceeding in an action brought upon a bill of 
exchange, upon the ground amongst others that 
the summons was not duly served on deft. :—— 
Held: this was for the county ct. judge to deter- 
mine.—-WATERS v. HANDLEY (1848), 6 Dow. & L. 
88; Cox, M. & HW. 139; 11 L. T. O. S. 268. 

437. Where service personal — Defendant 
giving notice of intention to defend—& appearing 
at trial.|—-1867 Act, s. 2, enacts that in any action 
in a county ct. for the price of goods sold to deft. 
to be dealt with in the way of his trade, pltf. may 
issue a summons in a specified form, & such sum- 
mons shall be personally served on deft., & if deft. 
does not give notice of his intention to defend, 
pltf. may, without proof of his claim, upon proof 
of service of the summons, have a baa against 
deft. Pitf. issued a summons under this sect. 
The summons was personally served upon deft., 
who duly fave notice of his intention to defend, 
& appeared at the return day to defend the action. 
The judge ruled that pltf. must prove personal 
service of the summons, but pltf. was unable to 

rove the service. The judge then declined to 

ear the case, & directed a nonsuit :—Held: pltf. 
was not bound to prove the personal service, & an 

order would be made under 1856 Act, 5s. 483, 

directing the judge to proceed to hear & determine 
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Sect. 8.—Summons and service: Sub-sect. 3, A., B. 
&C. Sect. 4: Sub-sects. 1 & 2.} 


the cause.—Davis v. PEARCE (1870), L. R. 5 C. P. 
435; 22 L. T. 441; 18 W. R. 736. 

See, now, 1888 Act, s. 131. 

488. By advertisement — Defendant unknown —~ 
Action to enforce charge nst ‘‘owner of ”’ 
specified ‘‘ plot ’°—Public Health Act, 1875 (c. 55), 
S. 257.|—A certain plot of land was subject to a 
charge in favour of pltfs. under above Act for cer- 
tain apportioned expenses of paving, etc., a private 
street, incurred by pltfs. for the owner in default, 
under s. 150, together with interest thereon. The 
expenses & interest remaining unpaid, & pltfs. 
being unable to find the owner in default, pur- 
ported to commence an action in the county ct. to 
enforce their charge. The action was entered & 
entitled ‘‘ The W. Urban District Council, pltfs., 
& the owner of plot No. 188, deft.’? An order was 
then obtained by pltfs. for substituted service on 
deft. by advertisement. This order was obtained 
on an affidavit by pltfs.’ surveyor that he had 
made repeated efforts, but had failed, to ascertain 
the present owner of the plot, & that notices of 
apportionment & of a demand for payment had 
been posted on the said land. Subsequently an 
order was made that the expenses & interest were 
a charge upon the land, & that pltfs. were to be at 
liberty to sell the premises subject to a reserved 
price, & a further order was made declaring that 
upon such sale the owner of the plot should be a 
trustee for the ager within the meaning of 
Trustee Act, 1893 (c. 53), & that pltfs. be appointed 
to convey the plot for the estate of the owner. 
The land was sold, but the purchaser, objecting to 
the title, refused to complete. Pltfs. obtained an 
order in the county ct. for specific performance, & the 
purchaser’s counterclaim for rescission of the agree- 
ment of sale & return of deposit was dismissed :— 
Held: (1) the order for substituted service & the 
orders based thereon were bad ; (2) on the facts of 
the case deft. had not waived his objection to title, 
& the order for specific performance would be set 
aside, & judgment entered for deft. on his counter- 
claim.—WEALDSTONE URBAN District COUNCIL v. 
so (1905), 69 J. P. 258; 3 L. G. R. 722, 


439, By post—Delay in delivery—Summons not 
deemed to have been delivered in ‘‘ ordinary course 
ae Poste i ORD EN v. KHAN, [1916] W. N. 404, 


Substituted service generally, see PRACTICE & 
”»ROCEDURE. 


B. Out of England or Wales. 

440. Action subsequently transferred to High 
Court—Right to raise objection as to service out of 
jurisdiction—Scope of county court rule. j—-Ord. 51, 
r. 23, which relates to service out of the jurisdiction, 
though more extensive than any existing rule 
applicable to the High Ct. is within the vidas of 
making rules conferred by 1888 Act, s. 164. 

Service having been effected in Scotland under 
rule 23 on deft. in an administration action, the 
action was transferred to the High Ct. on the 
ground that the value of the estate exceeded the 
limit of the jurisdiction of the county ct. Deft. 
answered interrogatories in the county ct., but 
objected to the order for service both in the county 
ct. & the High Ct.: 

Held: 
have been valid if the action had remained in the 
county ct. after the transfer, the question depended 
upon R.S.C., Ord. 11, rr. 1 (ad) & 2, & deft. ought 
to have an opportunity of filing evidence as to the 


County Courts. 


domicil of the testator & as to whether there was 
an adequate concurrent jurisdiction in Scotland ; 
(2) there had been no waiver by deft. of the right 
to object to the service—Woop v. MIDDLETON, 
[1897] 1 Ch. 151; 66L. J. Ch. 149; 75 L. T. 480; 
45 W. R. 184; 41 Sol. Jo. 157. 

See, now, Ord. 7, rr. 41-49. ; 

441. How set aside— Prohibition — Although 
application to set aside permissible under Ord. 7, 
r. 49.|—The ct. in the exercise of its discretion 
will prohibit, on the ground of absence of juris- 
diction, further proceedings in a county ct. action 
founded on an alleged breach of contract within 
the district, where, deft. being resident in Scotland, 
the county ct. judge has, contrary to Ord. 7, 
r. 41 (e), made an order for the service of the 
summons on deft. in Scotland, although there is 
an alternative remedy open to deft. by way of an 
application to the county ct. judge under Ord. 7, 
r. 49, to set aside the service or to discharge the 
order authorising such service.—CHANNEL COALING 
Co. v. Ross, [1907] 1 K. B. 145; 76 lL. J. K. B. 
145; 95 L. T. 728, D.C. 


C. Under Bills of Hachange Act, 1855. 


See BILLs oF EXCHANGE, Promissory Notss & 
NEGOTIABLE INSTRUMENTS, Vol. VI., pp. 467-471. 
As regards county courts the Act has been repealed 
by 1919 Act, s. 27, sched., & Ord. 7, rr. 296-39. 


Sect. 4.—STAY AND TRANSFER OF ACTIONS 
AND OTHER PROCEEDINGS. 
Sus-sEcT. 1.—STAyY. 

442. Under Arbitration Act, 1889 (c. 49), s. 
After notice of intention to defend.|—Pltfs. had 
soepiee defts. with goods under a contract which 
contained a term that disputes between the parties 
should be submitted to arbitration. A sum of 
money being alleged to be due to pltfs. for goods so 
supplied, proceedings were taken in the county 
ct. & a default summons was served upon defts., 
who filled up the slip attached to the summons 
giving notice of their intention to defend the action. 
Defts. subsequently applied to the judge for a 
stay of the action under the above Act. The 
section provides that if any party to a submission 
commences any legal proceedings in any ct. against 
any other party to the submission in respect of 
any matter agreed to be referred, any party to 
such legal proceedings may at any time after 
appearance, & before delivering any pleadings or 
taking any other steps in the proceedings, apply 
to that ct. to stay the proceedings, & that ct. 
may make an order staying the aap Ar roaRa 
Plitfs. contended that the statement by defts. of 
their intention to defend was a step in the pro- 
ceedings, since it entitled them to raise any defence 
other than a special defence, of which notice must 
be given, & that, consequently, they were not 

entitled to apply for a stay of the proceedi 
The judge refused to stay the action :—Held: the 
giving notice of an intention to defend by filling 
up the slip attached to the default summons was 
merely the equivalent of entering appearance 1n' 
the High Ct., & defts. had not taken any step in 
the proceedings after appearance which ntitled 
them to apply for a stay.—AusTIN & WHITELBY 


— . Lap. v. BowLey (S.) & Son (1918), 108 L. T. 921, 
(1) though the order for service would | 


D. C. 

See, also, ARBITRATION, Vol. II., p. 361, No. 

811, &, generally, pp. 8362 et seq. 
443. Frivolous vexatious action.|—-Upon an 

order made by a under Defence of the 
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ealm Consolidation Act, 1914 (c. 8), the police 
aimed certain premises & seized documents 


there. Among em were some which were 
claimed by a person who was not a party in the 
prosecution. ior to an order for the destruction 


of the documents so seized he brought an action 
in the county ct. against the Director of Public 
Prosecutions & the Chief Comr. of Police in respect 
of the detention of his documents. A writ of 
certiorari to quash the order for destruction sub- 
sequently made having been refused, defts. in the 
action of detinue applied to the county ct. judge, 
to have it dismissed as frivolous & vexatious. 
The application was heard in camerd, & the judge 
dismissed the action:—Held: (1) county cts. 
have an inherent, as well as a statutory jurisdiction, 
under 1888 Act, s. 164, to stay or dismiss an action 
which is frivolous & vexatious; (2) a county ct. 
has jurisdiction to hear matters in camerd where 
it is necessary in the interests of justice that the 
public should be excluded.—NorMAN v. MATHEWS 
(1916), 85 L. J. K. B. 857; 114 L. T. 10433; 32 
T. L. R. 308; 80 J. P. Jo. 100, D. C.; affd. 32 
T,. L. R. 869, C. A. 

444. ——— Application for— Power to hear in 
camer&.|—-NORMAN v. MATHEWS, No. 448, ante. 

On objection to aa acd 1888 Act, 
8. 62.|—See Part II1., Sect. 14, ante. 

At trial.]—See No. 580, post. 


SuB-SECT. 2.—TRANSFER. 


445. Necessity for application by one of parties 
—To enable judge to order pole en gh Om evar a 
county ct. judge, on the ground of the previous 
misconduct of jurors in a certain district, refused 
to try a case there with a jury, though deft. had 
required one, & offered to change the venue so that 
it might be tried by a jury in another district, but 
on such offer being refused tried the case alone :— 
Held: he had exceeded his jurisdiction, & had no 
power, under 1856 Act, to change the venue 
except upon the application of one of the parties.— 
R. v. BERE (1885), 2 T. L. R. 106, D. C. 

446. How application made—By summons.]— 
Anon., [1876] W. N. 12. 

447, ——— By application to judge—Not applica- 
tion for certiorari.|——-When a party to an action 
in the county ct. which is eminently a county 
ct. case, desires to remove the action from that 
county ct. on the ground that the jury are likely 
to be biassed, the proper course is not to apply 
for certiorari, but to ask the county ct. judge to 
transfer the action to another county ct.—CLARE 
RuraL District Counci, v. CoLuEN (1907), 72 
J.P. 115, D. C. 

To High Court—By certiorari—Under 1888 Act, 
8. 126.]—See Part IX., Sect. 1, sub-sect. 2, post. 

—— On application by Crown.]— See Con- 
STITUTIONAL LAW, Vol. XI., pp. 526, 527, Nos. 
303, 308, 309. 

448. —— Equitable actions—Plaint alleging 
estate within jurisdiction—Proved at hearing to 
exceed jurisdiction.|—-A plaint was instituted in 
the county ct. for the administration of the estate 
of testator alleging, as pltfs. then believed to be 
the fact, that the estate was worth less than £500. 
Previous to the ‘hearing, notice was given by deft. 
to plitfs. that the estate was worth more than £500, 
& at the hearing this was proved to be the case. 
The ju made an order transferring the suit 
to the Ot. of Ch. :—Held: he was right in so 
doing.-Birxs v. SILVERWOOD (1872), L. R. 14 Eq. 
101; 41 L. J. Ch. 688; 27 L. T. 18. 

Annotation :—Oonsd. Thomeon v, Flinn (1874), L. R. 17 Eq. 
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449. ——— ——- Amount exceeding jurisdiction 
—If apparent on face of proceedings.|—1867 Act, 
8. 14, does not repeal 1865 Act, s. 9. The two 
sects. must be construed together, & where it 
appears from the plaint itself that the county ct. 
has no jurisdiction the suit ought to be dis ed 
under 1867 Act, s. 14, but where the want of 
jurisdiction appears only from evidence produced 
after the institution of the suit, the proper course 
is to order the proceedings to be transfcrred to 
the Ot. of Ch. under 1865 Act, s. 9.—THOMSON v. 
FLInwn (1874), L. R. 17 Eq. 415; 48 L. J. Ch. 256; 
29 L. T. 829; 38 J. P. 229; 22 W. R. 293. 

450. ——- ——- ———- ——- |—_Held: upon the 
true construction of 1888 Act, ss. 67, 68, 114, the 
duty of the county ct. judge is as follows: If upon 
the face of the proceedings, apart from any 
evidence given or affidavits filed, it is obvious that 
the value of the estate exceeds £500, it is the duty 
of the county ct. judge to dismiss the action under 
sect. 114. Where it is a matter in dispute whether 
the estate is or is not over the value of £500, the 
county ct. judge ought to determine the matter 
judicially, & if he comes to the conclusion that 
the value of the subject-matter brings the case 
within his jurisdiction, it is his duty to go on & 
hear the action. If, however, he comes to the 
conclusion that the subject-matter is over £500, 
his duty is not to dismiss the action, but to transfer 
the proceedings to the High Ct. under sect. 68.— 
SUNDERLAND v. GLOVER, [1915] 1 K. B. 893; 84 
lL. J. K. B. 266; 112 L. T. 128; 659 Sol. Jo. 91, 
D. C. 

451. ——. —-—- -——- If apparent only from 
evidence after institution of suit.|)—THomson v. 
FuInn, No. 449, ante. 

452. ——- 
GLOVER, No. 450, ante. 

a —— Reduced by subsequent 
transactions to sum within jurisdiction.|—R. . 
Romsey County Court JUDGE (1893), 5 R. 275, 
D.C 


454, After estate finally wound 
up.]—Where an estate exceeding £500 has been 
administered in a county ct., & the estate finally 
wound up, the High Ct. has discretion to refuse 
an order directing the matter to be reopened & 
the action transferred to the Ch. Div.—PRANGNELL 
v. PRANGNELL (1893), 62 L. J. Q. B. 346, D. C. 

—_—— Power to order re-transfer.|— 
See Nos. 357, 358, ante. 

455. ——— Winding up proceedings.|—-A co. 
had been ordered to be wound up by the county 
ct., & a motion in that winding-up by the liquidator 
in the nature of a misfeasance summons charged 
the resp. with misfeasance or breach of trust & 
involved a large sum of money. Six affidavits 
had been sworn on the part of the applicant, one 
of which contained ninety-eight folios. The 
county ct. judge was unable to give the case a 
continuous hearing, & in the event of appeal the 
case would first go to a Divisional Ct., but if 
heard by the High Ct. that appeal would be ex- 
cluded. In these circumstances resp. issued this 
adjourned summons to have the proceedings 
transferred to the High Ct., & the judge, in giving 
his decision, laid down the future practice in such 
cases in the High Ct. :— 

Held: the discretion of the ct. would be 
exercised & the proceedings ordered to be trans- 
ferred to the High Ct., as the claims on the notice 
of motion were in the nature of three separate 
actions involving charges of fraud, & the hearing 
of such a case ought not to be interrupted.—Re 
Vesta Hosrmry Co., Lip. (1922), 126 L. T. 681 ; 
66 Sol. J oO. 884. ve 








———.]—-SUNDERLAND v, 
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Sect. 4.—Slay and transfer of actions and other pro- 
ceedings : Sub-sect.2. Sect.5: Sub-sect.1, A. (a), 
(b),(c) & (ad), B. &C.; sub-sects.2 & 3. Sect. 6.] 


456. Subsequent proceedings regulated by 
practice of High Court—Discovery & production 
of documents.]|—In an action for the recovery of 
land commenced by plaint in a county ct. & after- 
wards transferred to the Ct. of Ch., the proceedings 
after transfer will be conducted according to the 
practice of the High Ct., so that pltf. is not entitled 
to discovery & production until he has delivered 
a statement of claim in the action.— DAVIES v. 
WILLIAMS (1879), 13 Ch. D. 550; 49 L. J. Ch. 
852; 42 L. T. 469; 28 W. R. 223. 

Effect of—On time within which money must be 
paid into court—Under Ord. 9, r. 12.]—See No. 
485, post. 

From High Court—By agreement—Necessity for 
commencement of action in county court by plaint 
& summons.|—Sce No. 422, ante. 

——— By order of remittal.]—See Part IV., ante. 





Sect. 5.—DEFENCE AND COUNTERCLAIM. 
SuB-sEcr. 1.—NOTICE OF DEFENCE. 
A. Necessity for. 
(a) To Default Summons. 

457. Within what time notice must be given.|— 
Where a default summons is personally served on 
deft. under 1888 Act, s. 86 (1), deft. must give 
notice of his intention to defend within eight days 
after service. If the notice be given after this 
period it is too late & of no effect. The same con- 
siderations apply to cases where an order has been 
made under 1888 Act, s. 86 (5), giving pltf. liberty 
to proceed as if personal service had been effected 
after a certain number of days.—R. v. PARRY 
(JUDGE), [1916] 2 K. B. 107; 851. J. K. B. 1428; 
114 L. T. 1178, D. C. 

458. Effect of giving notice—Not equivalent to 
‘Staking step in proceedings ’’—Within Arbitra- 
tion Act, 1889 (c. 49), s. 4.|\—AuUsTIN & WHITE- 
LEY, Lan. v. Bow ery (S.) & Son, No. 442, ante. 


(b) Of Set-off and Counterclaim. 

459. Defence of breach of warranty——Action for 
price of goods sold.|—To a claim for the price of 
goods sold the defence of a breach of warranty is 
not a set-off within Ord. 10, r. 10; nor has it by 
the passing of the Sale of Goods Act, 1893 (c. 71), 
s. 53, become a statutory defence within r. 18 of 
that Ord. ; therefore notice of such a defence need 
not be given under Ord. 10. 

Semble: a statutory defence is one which has 
its origin only in a statute.—BrRiaHT v. RoasErs, 
(1917] 1 K. B. 917; 86 L. J. K. B. 804; 117 
L. T. 61; 61 Sol. Jo. 370, D. C. 


(c) Of Statutes of Limitation. 

460. Defence under Public Authorities Protec- 
tion Act, 1893 (c. 61), s. Sy Baars above Act is a 
statute of limitations within the mea of 
Ord. 10, r. 14. Therefore, where a public body 
are sued in the county ct. & give notice that they 
intend to rely on the special defence that pltf.’s 
claim is barred by a statute of limitations, they 
are entitled under that notice to rely upon the 
above Act without specifying the year, chapter 
& sect. or title of the statute.—GREGORY v. 
TORQUAY OORPN., [1912] 1K. B. 442; 81L. J. K. B. 
oBe Par L. T. 886; 76 J. P. 73; 10 L. GR. 
Annotation :—Mentd. Tho Llandovery Castle, (1920) P. 119. 

Sufficiency of notice.|—See No. 474, post. 


CouRTS. 


(d) Of Statutory Defences. 

461. ‘‘ Statutory defence ’’ defined.] — Bricur 
v. Roars, No. 459, ante. 

, 462. 1888 Act, s. 54—Defence by balliff.j— 
DENNY v. BENNETT, No. 62, ante. 

463. Employers’ Liability Act, 1880 (c. 42), 
s. 4—No notice of injury given.|—In an action 
under above Act deft. cannot rely upon the defence 
that the notice of injury required by s. 4 of the 
Act has not been given unless he has given notice 
that he intends to rely upon it as a “‘ statutory 
defence’ pursuant to Ord. 10, rr. 10 & 18.— 
Conroy v. PEACOCK, [1897]2Q.B.6; 661... Q.B. 
425; 76 L. T. 465; 61 J.P. 310; 45 W. R. 502; 
41 Sol. Jo. 425, D. C 


Annotations :—Refd. Pritchard v. Couch (1913), 57 Sol. Jo. 
ae 7 Moriarty v. Regent’s Garage Co., [1921] 2 


464. Solicitors Act, 1843 (c. 73), s. 37—Non- 
delivery of signed bill of costs by solicitor.]— 
The defence to an action brought by a solr. to 
recover a bill of costs, that the solr. had not 
delivered a signed bill of costs one month before 
action brought, as required by above Act, s. 37, 
is a statutory defence within the meaning of 
Ord. 10, rr. 10 & 18, & when the action is brought 
in a county ct. notice of such defence ought to be 
given in pursuance of those rules.—LEwis & 
DAVIES v. BURRELL (1897), 77 LL. T. 626; 14 
T. L. R. 148; 42 Sol. Jo. 185, D. C. 

465. Sale of Goods Act, 1893 (c. 71), s. 4—No 
memorandum in writing.|—In an action on a con- 
tract for the sale of goods of the value of £10 the 
defence of Stat. Frauds as re-enacted by above 
Act, is a ‘‘ statutory defence ” within the meaning 
of Ord. 10, r. 18a, & deft. if he intends to rely 
on it must give notice of it under r. 10.—BRUTTON 
v. BRANSON, [1898] 2 Q. B. 219; 67 L. J. Q. B. 
827; 79 L. T. 247; 14 T. L. R. 457, D. C. 
Annotations :—Apld. Willis v. Lovick, [1901] 2 K. B. 195. 

Distd. Bright v. Rogors, [1917] 1 K. B. 917. Consd. 

Thomas v. Gower R. C., [1922] 2 K. B. 76. Refd, Renton 

». King (1905), 93 L. T. 10; Pritchard v. Couch (1913), 

57 Sol. Jo. 342; Roe v. Naylor (1918), 87 L. J. K. B. 

466. Gaming Act, 1892 (c. 9), s. 1—Gaming & 
wagering contract—Action for Ss 
In an action in the county ct. for commission, the 
defence that the promise to pay commission 
was null & void under Gaming Act, 1892, s. 1, 
as being made in respect of a gaming & wagering 
contract, is a statutory defence of which notice 
must be given under Ord. 10, rr. 10 & 18a.— 
WILLIS v. Lovick, [1901]2 K. B. 195; 701.7. K.B. 
656; 84 L. T. 713; 49 W. R. 540, D. O. 

Annotation :——-Consd. Renton v. King (1905), 93 L. ‘ft’. 10. 
-]—See, also, No. 476, post. 

See, now, Ord. 10, r. 18. 

467. Public Authorities Protection Act, 1893 (c. 
61), s. 1—A statute of limitations.]——-GreGorRy v. 
Torquay Corpn., No. 460, ante. 

468. Bills of Exchange Act, 1882 (c. 61), s. 87-— 
No due presentment of promissory note.|—-PRiT- 
CHARD v. CoucH (1918), 57 Sol. Jo. 342, D. ©. 

469. Coal Mines Act, 1911 (c. 50), s. 102 (8) 
——-Defence by mine owner—Action for damages 
for fatal accident to workman.]— RocEers v. 
i a ala BryMsBo Co. (1914), 3 L. J. O. C. 


470. Sale of Goods Act, 1893 (c. 71), s. 53— 
Breach of warranty.]—Bricut v. Rogers, No. 
459, ante. 

471.-Apportionment Act, 1870 (c. 35), s. 3— 
Defence to claim for apportioned sum.]—-Sect. 3 
of the above Act whichprovides that an apportioned 
part of rent or other payment shall be recoverable 
when the next entire portion shall have become due, 
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& not before, establishes a statutory defence within 
the meaning of Ord. 10, rr. 10, 18, so that if deft. 
i to rely thereon he must give notice as 
required by the rules.—MORIARTY v. REGENT’S 
GaRAGE Co., [1921] 1 K. B. 4283; 37 T. L. R. 
180, D. C.3; revsd. on other grounds, [1921] 2 
K. B. 766, C. A. 

472. Highway Act, 1885 (c. 50), s. 67—Defence 
by highway authority—Action to restrain diversion 
of water from highway on to plaintiff’s land.| — 
A rural district council, in whom the powers of a 
surveyor of highways under the above Act were 
vested, diverted water from a highway on to lands 
belonging to pltf. In an action brought in the 
county ct. to restrain such diversion defts. con- 
tended that they were acting within the powers 
conferred upon them by sect. 67 of above Act. 
They gave no notice under Ord. 10, r. 18, of their 
intention to rely on a statutory defence, & pltf. 
contended that this defence was therefore not 
open to them, unless the Judge granted an ad- 
journment on terms under Ord. 10, rr. 10, 10a. 
The county ct. judge overruled the objection & 
decided that sect. 67 of above Act afforded no 
defence. On defts.’ appeal pltf. again took the 
preliminary objection that the defence undcr the 
above Act was not open to defts. The ct. decided 
to hear the case on the merits & to pronounce one 
judgment on the whole case :-—Held: (1) the 
defence raised under sect. 67 of above Act was a 
‘statutory defence’’ within the meaning of 
Ord. 10, r. 18, & notice therefore ought to have 
been given; (2) notwithstanding the absence of 
notice the county ct. judge was entitled to hear 
the defence if, in his opinion,. pltf. would not be 
prejudiced, & the granting of an adjournment 
would involve the parties in needless delay & 
expense; (3) sect. 67 of the above Act did not 
authorise a highway authority to divert water 
on to private lands.—-THoMAS v. GOWER RURAL 
CouNCIL, [1922] 2 K. B. 76; 91 L. J. K. B. 666 ; 
127 L. T. 333; 86 J. P. 147; 38 T. L. R. 598, D.C. 

Sufficiency of notice.|—Sce No. 476, post. 

473. Refusal of judge to allow adjournment- - 
To enable statutory defence to be pleaded—Appeal.| 
—Moon v. LAWLER (1903), 38 L. Jo. 231, D. C. 

Validity of agreement to withdraw.|—<Sce No. 
477, post. 





B. Sufficiency of. 
474. Statute of limitations—Omission to specify 
particular statute.|—-In an action in the county ct., 
a notice of the special defence of Stat. Limitations 
is sufficient if the statement in the notice follows, 
without any addition, form 95a, which is, that 
the claim for which deft. is summoned is barred 
by aStat. of Limitations, & deft. need not specify the 
articular statute on which he intends to rely.— 
ATON v. TAPLEY, [1899] 1 Q. B. 953; 68 L. J. Q. B. 
638; 80 L. T. 797; 47 W. R. 463; 43 Sol. Jo. 
458, D. C. 
475. ——-_ --—.] — GREGORY 


Corpn., No. 460, ante. 
109), s. 18—Refer- 


476. Gaming Act, 1845 ae 
ence to sufficient.|—By Ord. 10, r. 18, where deft. 


relies on a statutory defence he shall in his state- 
ment set forth the year, chapter & sect. of the 
statute in the short title, & the particular matter 
on which he relies, or otherwise sufficiently indicate 
the nature of the defence on which he relies. 

In an action deft. pleaded that the action was 
— . void, & deft. relied on the above Act, s. 18: 
—Held: 


v. TORQUAY 


62, D. C. 
Je—--VOL. XIII. 


there had been a sufficient indication of ' 
the defence within the rule——RENTON v. KING | 
oe), 938 L. T.10; 21 T. L. R. 577; 49 Sol. Jo. | 
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C. Withdrawal of. 

477. Agreement to withdraw—Statutory defence 
—Validity of.]--In an action in a county ct. on a 
cheque given for bets lost by deft. to pltf. deft. 
gave notice of a defence under the Gaming Acts. 

efore the hearing the parties entered into terms 
of settlement, whereby deft. agreed to give to 
pe two bills payable at a future date, & the 

earing of the action was adjourned, & deft. also 
agreed to withdraw his plea of the Gaming Act 
& not to set up such plea in respect of either of the 
two bills. Deft. accordingly withdrew the notice 
of defence. He did not pay the first bill, & he 
gave notice withdrawing his notice of withdrawal 
of the defence. At the adjourned hearing the 
county ct. judge gave judgment for pltf. for the 
amount of the cheque upon the ground that deft. 
could not, by reason of the agreement, avail 
himself of the statutory defence :—Held: the 
agreement not to set: up the statutory defence was 
invalid, & as deft. had withdrawn his notice of 
withdrawal of that defence, the defence was 
before the ct., & the county ct. judge ought to 
have given effect to it.---COOPER v. WILLIS (1906), 
22 T. L. WR. 582; 50 Sol. Jo. 527, D. UC. 


Susp-sEcr. 2.—UNDER BILLS OF EXCHANGE ACT, 
855. 

See BILLS OF EXCHANGE, PROMissoRY Norges & 
NEGOTIABLE INSTRUMENTS, Vol. VI., pp. 467-471. 
As regards county cts. the Act has been repealed 
by 1919 Act, s. 27, sched., & Ord. 7, rr. 20b—39. 


SUB-SECT. 3.—SET-OFF AND COUNTERCLAIM. 

478. Counterclaim proved against one joint 
plaintiff—Ord. 10, r. 8.]—L[ALL v. FAIRWEATHER 
(1901), 18 T. L. R. 58, D. C. 

479. Addition of parties—Party against whom 
only alternative cause of action alleged.|—A person 
cannot be joined as deft. to a counterclaim under 
Ord. 10, r. 22, against whom an alternative cause 
of action only is alleged.—TiImEs CoLpD STORAGE 
Co. ve. LOWTHER & BLANKLEY, LOWTHER & 
BLANKLEY v. TIMES CoLD STORAGE Co. & NEw 
ZEALAND SHIPPING Co., [1911] 2 K. B. 100; 80 
L. J. K. B. 901; 104 L. T. 687; 55 Sol. Jo. 442, 


D. C. 
Annotation :-—Refd. Smith v. Buskell, Buskell v. Smith & 
G. W. Ry., [1919] 2 K. B. 362. 


Notice of set-off or counterclaim.]— Sec No. 450, 
ante. 

Counterclaim against two co-plaintifis—-No evi- 
dence against one co-plaintifi—Duty of judge to 
decide case against other co-plaintiff.|—-See No. 
478, ante. 

Effect of judgment on counterclaim—For amount 
in excess of jurisdiction—Right to sue in High 
Court for balance.|—Sec No. 557, post. 


Sect. 6.— 

480. Substitution of parties—After order for 
new trial—Death of defendant—Action continued 
against executors.|—An action had been brought 
in the High Ct. to recover damages for injuries 


| sustained while riding on an omnibus by the 


breakdown of an axle-tree. By order under the 
1867 Act the action had been remitted to the 
county ct. At the trial, the jury found for piltf. 
with £50 damages. The county ct. judge ordered 
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Sect. 6.—Amendment. Sect. 7: Sub-sects. 1 & 2. 
Seots. 8 & 9: Sub-sects. 1,2 & 8 Sect. 10: 
Sub-sect. 1.] 


a new trial on the ground of the verdict bein 

contrary to the evidence. Before such new trial, 
deft. died & an application by pltf. to continue the 
action against the exors. was refused on the 
ground that the action did not survive. On 
appeal :—Held: the action did survive; an order 
should be made as asked; & the action should be 
removed into the High Ct.—CARRUTHERS v. 
phere (1889), 24 L. J. N. ©. 185, D. O 

nr ® 


notation :— How v. L. & N. W. Ry., [1891] 2 Q. B. 
481. ——. ‘‘At any stage of proceedings ’’— 


Motion by defendant to set aside order for possession 
—Substitution of wife as defendant.}|—Deft., who 
was serving abroad as a soldier, was the tenant of 
certain premises, & the tenancy having been 
determined by notice to quit, & deft.’s wife 
refusing to give up possession, the landlords 
entered a plaint against deft., & served & summons 
on the premises, which was irregularly served. 
Deft. did not appear, & the county ct. judge made 
an order for possession against deft. under 1888 
Act, s. 188. Deft. by his solr. having moved to 
set aside the order, the judge under Ord. 14, r. 2, 
substituted the tenant’s wife as deft., & made an 
order for possession against her:—Held: the 
tenant’s wife was a pomen holding or claiming by, 
through, or under the tenant, within the meaning 
of 1888 Act, s. 188; &, although the service of 
the summons on the tenant was invalid, his 
motion to set aside the order for possession was a 
stage of the proceedings, & there was jurisdiction 
under Ord. 14, r. 2, to substitute the tenant’s wife 
as deft. in the place of the tenant.—ARTIZANs, 
LABOURERS & GENERAL DWELLINGS Co. v. 
CLIFFORD, [1918] 2 K. B. 2183; 87 L. J. K. B. 
966; 119 L. T. 209; 34 T. L. R. 418, C. A. 

At trial.|—See Part VI., Sect. 1, sub-sect. 3, 
B., post. 

In remitted actions.|—Sce Part IV., Sect. 5, 
sub-sect. 2, B., ante. 

In admiralty causes.|——Sce ADMIRALTY, Vol. I., 
p. 248, No. 1759. 


Srect. 7.—PAYMENT INTO AND OUT OF COURT. 
SuB-sSEOT. 1.—PAYMENT INTO COURT. 


See, generally, Practice & PROCEDURE. 

482. With denial of Hiability—Not admission of 
Mability.]—Deft. in an action in a county ct. paid 
money into ct., stat at the same time in a 
memorandum ad . to the registrar that the 
ir hen was made “ without prejudice to deft.’s 

efence to this action & while denying pltf.’s 
cause of action’? :—Held: the payment into 
ct. was not an admission of liability, & the 
deft. was entitled to dispute his liability at the 
hearing. The county ct. Rules, 1886, embody 
the results of the decision in Berdan v. Greenwood 
(8 Ex. D. 251), & apart from the notice deft. was 
entitled to pay money into ct. & afterwards to 
dispute his liability at the hearing.—HARPER v. 
Davis (1887), 19 Q. B. D. 170; 56L. J. Q. B. 444; 
86 Ww. R, 77 D. C. 
Annotation ;:—Retd. Munday ». L. ©. C. (1915), 85 L. J. K. B. 


488. ——— Admitting negligence & denying 
damage.|—Pltfs. claimed damages in the county 
ct. for injury to their horse caused through the 
negligence of defts.’ servant. The defts. paid 
into ct. under Ord. 9, r. 12, a sum of £40, with the 
following notice: ‘‘ Take notice that defts. admit 
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that the accident was caused through their 
negligence, but that they deny the aloes e, 
& whilst in this manner denying liability, the 
bring into ct. the sums of £40, & £2 9s. 10d. in t 
of costs, & say that this sum is sufficient to sa 
pitfs.’ claim.’”’ Pltfs. recovered the amount paid 
into ct. & no more :—Held: damage being the 
ist of the action, the notice admitting negligence 
But denying damage was a valid & proper notice 
denying liability, & defts. should have the costs 
of the action incurred after date of the payment 
into ct.——-MuUNDAY (J. R.), Lap. v. LONDON County 
CounciL, [1916] 2 K. B. 331; 85 L. J. K. B. 
1509; 115 L. T. 99; 80 J. P. 408; 82 T. L. RB. 
559 ; 60 Sol. Jo. 587; 14 L. G. R. 1055, 0. A. 
sy haga :—Mentd. Davies v. Scott Lewis, [1918] W. N. 


484. Without denial of liability—Admission up 
to amount paid in—Not of liability for every item 
of claim.]—In an action in the county ct. to 
recover £27 for work done, defts. paid £10 into 
ct. without denial of liability :—Held: the pay- 
ment into ct. merely admitted a liability to the 
extent of £10, & except as to that amount defts. 
were not precluded from showing that the work 
was not done at their rcquest—HmNNEIL v. 
Daviss, [1893] 1 Q. B. 367; 62 L. J. Q. B. 220; 
68 L. T. 220; 41 W. R. 284; 37 Sol. Jo. 232 ; 
5 R. 209, D. C. 

Annotation :—Consd. Chiverton v. Kde, [1921] 2 K. B. 30. 
To whom payment out ordered.|—See No. 
489, post. 

485. Within what time — Action transferred to 
another county court—‘‘ Five clear days.’’]— 
Action was transferred from B. county ct. to M. 
county ct., & between the return days, but five 
days before the M. return day defendants paid 
money into M. ct. :— 

Held: it was in time within Ord. 9, r. 11.— 
STEVENS v. HOUNSLOW BuRiAL Boarp (1889), 
61 L. T. 8389; 54 J. P. 309; 38 W. R. 236, D. C. 

See, now, Ord. 9, r. 12. 

486. To abide event of action — Bankruptcy 
petition against defendant before judgment—Money 
protected from date of payment in.|—-TomLINsoN 
v. HAMPSON Aelia 38 Sol. Jo. 401, D. C. 

a ty Waele —, . te Ford, Ex p. Trustee, [1900] 2 Q. B. 


See, generally, BANKRUPTCY & INSOLVENCY 
Vol. IV., p. 359, Nos. 3349-3355. 
Effect on costs.]— See Nos. 686, 698, 724, 726, post. 





SUB-SECT. 2.—PAYMENT OUT OF COURT. 
487. To whom ordered — Payment in to abide 
event—Bankruptcy of defendant—Claim by official 
receiver.|—-TOMLINSON v. HAMPSON (1894), 38 
Sol. Jo. 401, D. C. 
Annotation :—Retd. Re Ford, Ez p. Trustee, [1900] 2 Q. B. 


488. ————- Payment in under judgment—Bank- 
ruptcy of defendant—Claim by trustee.]—-Upon an 
application under Ord. 9, r. 21, by a successful pltf. 
for the payment out of ct. to him of money paid 
into ct. under 1888 Act, s. 105, in satisfaction of 
the judgment debt, the trustee in bkpcy. of the 
deft. is not entitled to set up a claim to the money 
in question, on behalf of the bkpts.’ estate.— 
LoNDON Fancy Box Co., Lrp. v. BERKELEY 
(1906), 95 L. T. 727, D.C. 


489. -—— Payment in without denial of Mability 
Judgment for defendant.]—A landlord brought 
an action in the county ct. under Increase of 
Rent & Mortgage Interest (Restrictions) Act, 


1920 (c. 17), 8. 8 (1) (f ), for recovery of eestor a 
of a dwelling-house mesne profits. The tenant, 
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who took the view that the tenancy had not been 
determined & who ought not therefore to have 
made any payment into ct., by a slip paid into ct. 
a sum which represented the rent for which accord- 
ing to her view she was liable, but included no 
sum in respect of costs, the payment being made 
without any denial of liability or defence of tender. 
The county ct. judge gave judgment for the deft. 
with costs, & directed that the money in ct. should 
be paid out to her. Deft. undertook to pay the 
rent due. On appeal :—Held: (1) (LusH, J.) as 
deft. had paid the money into ct. without a denial 
of liability the judge had no jurisdiction to direct 
that it should be paid out to any one except pltf. ; 
but that in the circumstances there was no practical 
purpose to be served by reversing the order of 
the judge on this point & ordering deft. to repay 
the money to pltf., she having undertaken to pay 
to him the rent due. (2) (McCarpin, J.) the 
judge had jurisdiction to direct that the money 
should be paid out to deft., & in the circumstances 
he had rightly directed that it should be paid to 
her.-—CHIVERTON v. Eps, [1921] 2 K. B. 30; 90 
L. J. K. B. 491; 124 L. T. 765; 37 T. L. R. 242 ; 
65 Sol. Jo. 260; 19 L. G. R. 217, D. ©. 


Srecr. 8.—DISCONTINUANCE, CONFESSION AND 
ADMISSIONS. 


490. Admission must be such as dispenses with 
all proof—To deprive successful plaintiff of costs 
of hearing.|—In order that a deft. may rely on 
Ord. 9, rr. 4 & 5, to deprive a successful pltf. of 
the costs of the hearing at the trial, the admission 
made by him must be clean & clear, & such a one 
that it dispenses with any proof on behalf of pltf,— 
Pincorr v. Lerrs (1897), 77 L. T. 160, D. C 

Costs generally, see Part VII., post. 

491. Admission must be signed by party per- 
sonally—Not by agent.|—Under 1888 Act, ss. 98 
& 99, the registrar cannot enter up judgment for 
pltf. upon a statement admitting the debt or 
demand which has been signed by an agent of the 
party against whom the plaint has been entered ; 
the registrar can only act upon a statement which 
has been ignied by the party himself.—R. v. 
MULLIGAN (JUDGE) (1909), 25 I. L. R. 341, D. C. 

See, now, 1919 Act, s. 5. 


Sect. 9.—OTHER INTERLOCUTORY 
PROCEEDINGS. 


SuB-sEcT. 1.—INTERROGATORIES AND DISCOVERY 
OF DOCUMENTS. 

See, generally, DIScovVERY, 
INTERROGATORIES. 

492. When allowed — Application under Rivers 
Pollution Act, 1876 (c. 75), s. 10—Requiring person 
not to commit offence.|—An application by a 
sanitary authority to a county ct. judge for an 
order under the above Act requiring a person to 
abstain from the commission of an offence under 
that Act, is not a penal proceeding, inasmuch as 
until the order has been made & has been disobeyed 
no question of penalty can arise, & the proceeding 
is therefore civil & not criminal, & one in which 

overy & interrogatories may be allowed.— 

DERBY CORPN. v. DERBYSHIRE County COUNCIL, 

[1897] A. O. 550; 66 L. J. Q. B. 701; 77 L. T. 

107; 62 3.P.4; 46 W. R. 48, H. L. 

Annotation -— ~_R. v0. Manchester Profiteering Com- 
mittee, Hap. L. & Y. Ry. (1920), 89 L. J. K. B. 1089. 
403. Action transferred to High Court.) — 

Davigs v. WiLLiAMs, No. 456, ante. 


INSPECTION, & 
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SuB-sHCT. 2.— INSPECTION OF PROPERTY. 
494. Belonging to tenants in common—Some of 
whom not before court.|—-By Ord. 12, r. 3, the 
ct. may, upon the application of weap party to an 
action or matter, make an order for the inspection 
of property as therein mentioned, & for the purpose 
authorise any persons to enter upon or into any 
land or building in the possession of any party 
to such action or matter :—Held: an order cannot 
be made under the above rule to inspect the 
property of several tenants in common, some of 
whom are not before the ct.—Coomsrs & SON v. 
TiaAywaRD, [1913] 1 K. B. 150; 82 L. J. K. B. 

117; 107 L. T. 715, D. O. ; 


SuB-sKctT. 3.—NoTICHS TO ADMIT AND PRODUCE. 

495. ‘Document ’’—- Plan prepared for pure 
poses of trial.|——A plan made for the purpose of 
illustration such as a plan of the scenc of an 
accident prepared for the purposes of the trial 
is not a ‘“ document’ within the meaning of 
Ord. 18, r. 6, & need not be included in a notice 
to admit documents. 

Ord. 18, r. 6, only applies to documents which 
a party desires to give in evidence, & a plan like 
this, which is intended, not as evidence of any 
facts, but merely to illustrate the party’s case, is 
not such a document. <A plan of that kind is 
dealt with by a different rule, Ord. 53, r. 44, which 
provides that ‘‘ persons who prepare plans for 
the purpose of illustration, & who, if called at the 
trial, prove the correctness of such plans only, 
shall not be entitled to allowances as expert & 
scientific witnesses, but shall be allowed for their 
attendance upon the scale applicable to ordinary 
witnesses ’’ (LUSH, J.).—-HAYES v. Brown, [1920] 
1K. B. 250; 89L. J. K. B. 63; 122 L, T. 318, 


Sect. 10.—JURY AND ASSESSORS. 
Sup-secr. 1.—JuRyY. 

See, generally, JURIES. 

See, now, 1888 Act, s. 101; Administration of 
Justice Act, 1920, s, 3. 

496. Right to trial by— Not limited to original 
trial—First trial by judge alone.|—-When a case 
is heard before a county ct. judge without a jury 
& a new trial is afterwards granted generally at 
the instance of pltf., the latter may demand to 
have the case tried by a jury on the second occasion, 
even though his application for a new trial had 
not stated that it was to be by jury.—R. v. Har- 
woop (1853), Bail Ct. Cas. 144; 22 L. J. Q. B. 
127; 17 Jur. 87; 1 W. R. 165. 

Annotation :—Folld. Ford v. Taylor (1877), 3 C. P. D. 21. 

497. .1—Forp v. Taylor, No. 
389, ante. 

498. Action not of nature of causes 
assigned to Chancery Division.|—In an action in 
the county ct. to recover £20 es for breach 
of a repairing covenant, deft. gave due notice of 
demand for a jury, but notwithstanding the judge 
in the exercise of his discretion heard the case 
alone :—Held: deft.’s right to a jury was absolute 
& a new trial must be ordered.—METCALF v. 
BIRTLE (1890), 34 Sol. Jo. 244, D. C. 

499. ——— Action to enforce right relating to 
land—To restrain defendant from setting fire to 
heather.}—-Pitf., who was the owner of certain 
land, demised the exclusive right of sporting & 
shooting over the land for two years to a person 
who employed deft. as his h gamekeeper. A 

KK2 
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Sect. 10.—Jury and assessora: Sub-secis. 1 & 2. 
Sects.11 & 12. Part VI. Sect. 1: Sub-sects. 


fire having broke out in the heather on the land, 
deft., thinking that the means taken by pitf.’s 
men would not be successful in extinguishing it, 
set fire to certain strips of heather on the land to 
leeward of the approaching conflagration in order 
that the fire a be checked when it reached the 

laces where the strips of heather had already 

een burnt down by him. Pltf. brought an action 
in the county ct. claiming 10s. damages for trespass 
& an injunction. Deft. contended that it was 
necessary for the preservation of his employer’s 
sporting rights over the land to use the above 
means for extinguishing the fire, & he gave notice 
alge the action to be tried with a jury :— 
Held: the action was brought to enforce a right 
relating to land & for the recovery of damages 
in respect thereof within the meaning of Ord. 22, 
r. 8, & therefore deft. was entitled to have the 
action tried with a jury.—R. v. SURREY CouUNTY 
CouRT JupDGE, [1910] 2 K. B. 410; sub nom. R. v. 
FARNHAM & ALDERSHOT COUNTY COURT JUDGE, 
aaa os B. 802; 103 L. T. 250; 26 T. L. R. 


—— Admiralty cause.|—See ADMIRALTY, Vol. I., 
pp. 248, 249, Nos. 1764, 1765. 


Power of judge to try case alone.]—See 
No. 445, ante; Nos. 517, 519, post. 


500. Time of notice of demand for—‘‘. . . 
clear days before day of hearing ”’ or ‘‘ return day ”’ 
——Day to which hearing adjourned not included.|— 
By r. 104, notice to try a case by a jury under 
1846 Act, ss. 70, 71, is to be given “‘ three clear days 
before the day of hearing ;’”’ & by r. 105, where the 
notice has not been given in due time, or if at the 
hearing both parties desire to try by jury, the 
judge may, on such terms as he shall think fit, 
adjourn the cause, etc. A cause was ordered to 
be tried in a county ct., & Feb. 18 was appointed 
for the hearing. Deft. posted a demand for a jury 
which did not arrive three days before Feb. 18, & 
on Feb. 16 made a fresh demand. On Feb. 18, 
the case, on account of the non-attendance of 
deft.’s counsel, was adjourned by consent till 
Mar. 19; & on that day, no jury having been 
summoned, the case was tried without a jury in 
spite of deft.’s protest, & pltf. obtained a verdict : 
—Held: deft. was not entitled to a new trial, for 
“the day of hearing’? meant the day originally 
fixed for hearing, so that the demand for a jury 
was too late, & the adjournment did not aid, as it 
was not an adjournment ordered by the judge in 
the exercise of his discretion, for the purpose of 
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allowing a jury to be summoned.—FLETCHER v. 
Baxen (1874), L. R. 9 Q. B. 870; 48 L. J. Q. B. 


: . T., 675; 22 W. R. 646. 
emia Le tna. R. v. Leeds County Court Registrar 


; . B. D. 691, 

S01. — .|—Under Ord. 39b. r. 4, 
the notice must be given fifteen clear days before 
the day originally fixed. for the return of the 
summons & not before a day to which the hearing 
has been adjourned.—R. v. LkEps CouNTY CoURT 
REGISTRAR (1886), 16 Q. B. D. 691; 55L. J. Q. B. 


365; 34 W. R. 487, D.C. 
Anan -—Moentd. Bridge v. Adams (1899), 63 J. P. Jo. 


See, now, Ord. 22, r. 1. 

502. Special jury— Cannot be had as such.] — 
A special jury as such cannot be had in the county 
ct. (LusH, L.J.).—Re LeAROYD, WILTON & Co., 
Ex p. ARMITAGE (1881), 17 Ch. D. 13; 44 L. T. 
she E os ts, Ex p. Prico (1882), 21 

t —, 7 obertsa, Ea p. ’ 
A B55 3 Re Lowonthal (1884), 13° Q. B. D. 238: Re 
Barnett, Hz p. Reynolds (1885), 15 Q. B. D. 169; Sharp 








When ordered—In admiralty cause.] — Sce 
ADMIRALTY, Vol. I., pp. 248, 249, Nos. 1764, 1765. 
Functions of —In admiralty cause.|—See AD- 
MIRALTY, Vol. I., p. 249, No. 1766. 
In workmen’s compensation proceedings. ]— 
See MASTER & SERVANT. 





Sect. 11.—ARBITRATION. 
Stay of proceedings— When submission to arbitra- 
tion.]—See No. 442, ante, &, generally, ARBITRA- 
TION, Vol. II., p. 361, No. 311, pp. 362 e¢ seq. 


Srcr. 12..ACTIONS IN FORMA PAUPERIS. 

See, generally, PRACTICE & PROCEDURE. 

503. Power of judge to admit plaintiff to sue as 
poor person.|—By 1846 Act, ss. 78, 129, the 
judges of the county cts. have power to admit 
persons to sue in formd pauperis in their cts.— 
CHINN v. BULLEN (1849), 8 C. B. 447; 7 Dow. & L. 
207; 19L. J.C. P. 42; 14 L. T. O. S. 203; 138 
J. P. 780; 14 Jur. 201; 137 E. R. 583. 
Annotations :—Consd. Cook v. Imperial Tobacco Co., [1922] 
.B. . Refd. Perry v. London General Omnibus Co., 

{1916) 2 K. B. 335. 

504. ——.] — PERRY v. 
OmniBus Co., No. 351, ante. 

505. ———.]—A county ct. has no jurisdiction to 
admit a pltf. to sue as a poor person in the county 
ct.—Cooxk v. IMPERIAL TOBACCO Co., No. 352, ante. 

Appeal in forma pauperis.|—See No. 887, post. 
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Part VI—Trial, Judgment and Execution. 


Srcr. 1.—TRIAL. 
SuUB-SECT. 1.—PERSONS QUALIFIED TO PRACTISE. 


See, now, 1888 Act, s. 72. 

506. Right of audience — Solicitor acting gener- 
ally in action—Who is—Question for judge.|-—By 
1852 Act, s. 10, it was enacted that it should be 
lawful for an attorney acting generally in the 
action for such party, but not an attorney retained 
as an advocate by such first-mentioned attorney, 
to appear in a county ct. plaint instead of the party, 
& to address the ct., etc. :—Held: it was for the 
county ct. judge to decide upon the facts whether 


within the foregoing sect., & if there should be any 
evidence upon which he could form an opinion, 
this ct. would not interfere with his judgment.— 
is us payee SHREEVE v. CHARLESWORTH (1868), 


Annotation :-—Refd. R. v. Oxfordshire County Court Judge, 
[1894] 2 Q. B. 440. 


507, —— ——- ——_- ——..—It. is a question of 
fact, for the county ct. judge alone to determine, 
whether an attorney ap ng for a party to a 
suit in the county ct. be ‘‘an attorney acting 
gencrally in the action for such party ’’ as required 
by 1852 Act,s.10. Semble: an attorney who acts 


or not any attorney appearing at the trial came | generally in the action for the party is not deprived 
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of his right to appear for such party in the county 
ct. merely by his being a clerk to another attorney 
(Boviti, C.J.).—BOOKHAM v. POTTER, Ex p. 
Rogers (1868), L. R. 3 C. P. 490; 37 L. J. C. P. 
276; 18 L. T. 479; 16 W. R. 806. 


nnotations :-—Consd. R. v. Snagge (1894), 63 I. J. Q. B. 
erp Seymour v. Turner aan 38 Sol. Jo. 256. Petit 

Cottrell v. G. W. Tty. (1894), 39 Sol. Jo. 116. 

508. ——- ——- —— ——.]—At the hearing of 


an interlocutory application by the employer for 
the order that the workman should give particulars 
of incapacity, the workman was represented by the 
managing clerk of the solr. on the record, himself 
an admitted solr. The county ct. judge refused to 
hear him, as not being the proper person to appear 
in ct. :-— 

Held: the refusal was within the discretion of 
the judge. For this purpose there is no distinction 
between interlocutory & final matters.—RoGERS 
v. HOLBORN METROPOLITAN BOROUGH (1914), 7 
B. W. C. ©. 432, 0. A. 

508. ——— —— Solicitor acting as clerk to 
another solicitor.|BooKHAM v. PoTrerR, Ea p. 
Rogers, No. 507, ante. 

510. Not solicitor acting as 
managing clerk to retained solicitor.|—-S., who has 
taken out his certificate & who is employed as 
managing clerk by a firm of solrs. has no right of 
audience in matters in which his employers are 
retained, although he has the entire management of 
the proceedings, as he is not ‘‘ the solr. acting 
generally in the action.”—R. v. OXFORDSHIRE 
County Court JuDGE, [1894] 2 Q. B. 440; 58 
J.P. 752; 10 R. 381; sub nom. R. v. SNAGGR, 63 
lL. J. Q. B. 689; 70 L. T. 874; 42 W. BR. 603; 10 
T. L. R. 547; sub nom. R. v. SNAGGE, La p. IN- 
CORPORATED LAW SocteEty, 38 Sol. J oO. 565, D. C. 


TURNER (1894), 38 Sol. Jo. 256. 

512. —— ——- ——— ———.]—-Rogrrs v. Hot- 
BORN METROPOLITAN Boroucu, No. 508, ante. 

513. ——-- ———_Interlocutory Se a ey 
Rocers v. HOLBORN METROPOLITAN BOROUGH, 
No. 508, ante. 

~——— Agent of limited company.|—-See CorPoRa- 
TIONS, Vol. XIIT., p. 414, No. 1340. 

——- At ictal i Court.|—See BANKRUPTCY 
& INSOLVENCY, Vol. V., p. 611, Nos. 5486, 5487. 

Unqualified person practising as solicitor — Con- 
tempt of court—Power of Judge to deal with.]— 
See No. 1122, post. 











SUB-SECT. 2.—NON-APPEARANCE OF PARTIES. 


See, now, 1888 Act, s. 88. 

514. Plaintiff—Withdrawal by plaintiff’s counsel 
before case begun—Order for payment of defendants’ 
costs—Refusal of judge to re-enter plaint.|—The 
non-appearance of a pltf. at the time appointed 
for the hearing of a cause in the county ct., more 
especially when that is followed up by an order for 
the giving of costs, in conformity with r. 111, 
terminates the case. Where, therefore, the judge, 
in ct. & in the hearing of the jurors about to be 
sworn on the trial, having made observations which 
pltfs.’ counsel considered to be prejudicial to his 
clients’ case, & such as would prevent his havin, 
an impartial hearing, & he consequently retired 
from the ct., & the cause was struck out, & defta.’ 
costs in the action were afterwards taxed by the 
ps aly in the absence & under protest of pltf.’s 
attorney, & an order was made on plitfs. for pay- 
ment of them; & the judge subsequently refused 
pltfs.’ application to re-enter the cause for hearing ; 
the Ct, of Exchequer refused a rule calling upon 
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the judge of the county ct. & defts. to show cause 
why the cause should not be re-entered & restored 
to the list for hearing. The case was disposed of 
& at an end by the non-appearance of pltfs., & 
the striking out of the cause, & nothing remained 
for the judge to do but to exercise his discretion 
as to whether it should be re-entered, which he had 
done by refusing the application. He had exercised 
his jurisdiction, & this ct. had no power to interfere. 
Qu. : whether, though the cause was at an end by 
pltfs. not appearing, it was so ended that pltfs. 
could maintain no other action as though it had 
been decided by a verdict or a judgment against 
them.—JENNINGS v. LONDON GENERAL OMNIBUS 
Co. (No. 2) (1874), 30 L. T. 640; 22 W. R. 757. 

515. ——— At adjourned hearing—-Duty of judge 
to strike case out—No jurisdiction to hear case.]— 
Upon the hearing of a plaint in the county ct., 
the case was adjourned by the judge for the 
attendance of a witness whom the parties had not 
intended to call. Upon the adjournment defts. 
appeared, but neither pltf. nor the witness appeared, 
& the judge directed judgment to be entered for 
defts. with costs :—Held: the county ct. judge 
had no jurisdiction to hear & determine the case 
in the absence of pltf., but should have ordered it 
to be struck out under 1846 Act, s. 79.— JORDAN v, 
JONES (1880), 44 J. P. 800. 

516. Defendant — At hearing of default sum- 
mons—Power of registrar to strike out counter- 
claim—& give judgment for plaintiff without proof 
that debt due.|—-A default summons under 1888 
Act, s. 86, was issued in the county ct. to recover 
the amount of a solr.’s bill of costs. Deft. gave 
notice of defence & of a counterclaim for negligence. 
Notice of trial was given for a day in the vacation 
when the judge would be absent. On that day 
the case was called on before the registrar, but 
neither deft. nor any one on his behalf was present. 
The registrar, on the application of pltf., struck out 
the counterclaim &, without further proof of the 
debt being due & owing, gave judgment: for pltf. 
for the amount of the claim. Upon an application 
for prohibition to the county ct. judge against 
proceeding further upon the judgment so obtained ; 
—Held: the registrar had jurisdiction, & that, 
even if he was wrong in not requiring proof that the 
debt was due & owing & in striking out the counter- 
claim, the mistake was matter for appeal & not for 
prohibition —Hoopgr v. H1I., [1894] 1 Q. B. 659 ; 
63 L. J. Q. B. 598; 70 L. T. 224; 42 W. BR. 304; 
10 T, L. R. 251; 9 R. 332, O. A. 


SuB-SECT. 3.—POWERS OF JUDGE AND REGISTRAR, 
A. In General. 

517. To try case alone—After jury cause referred 
to arbitration—& failure of reference to arbitration.] 
—SCRIVEN v. DEIGHTON (1848), 13 J. P. Jo. 68. 

518. After refusal to try case with jury at 
certain venue—é& offer to change venue declined.|— 
R. v. Berp, No. 445, ante. 

519. ——— After case set down for trial with 
jury.|—AnNon., [1910] W. N. 98. 

When right to jury arises, see Part V., Sect. 10, 
sub-sect. 1, ante. 

520. Where defendant sued in double capacity.) 
—Deft. was sued in the county ct. in the double 
capacity as exor. of A. & administrator of B. On 
the trial deft. objected that pltfs. ought to elect in 
which capacity they proceeded nst him; & 
further, that there was no evidence that the 
attorney, who appeared in support of the claim, 
had been duly authorised by pltfs., who were the 
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Sect. 1.—Trial: Sub-sect, 8, A,,; B. & C. ; sub-sects. 
4 & 5.) 


guardians of the poor of a parish, to bring the 
action. ‘The judge overruled both objections, & 
gave judgment against deft. generally :—Held: 
assuming the decision to be incorrect, as the 
judge acted within his jurisdiction, such objections 
afforded no ground for a prohibition.—_LEXDEN & 
MUNSTER UNION GUARDIANS v. SOUTHGATE (1854), 
10 Exch. 201; 231. J. Ex. 316; 28 L. T. O. S. 
210; 20. L. R. 1478; 156 E. R. 415; sub nom. 
Ee p. SourTnGcatE, 18 J. P. 442; 2 W. R. 630. 

Annotation :—Consd. Hill v. Swift (1855), 10 Exch. 726. 

521. Where corporation suing as plaintiff.)— 
LEXDEN & MUNSTER UNION GUARDIANS v. SOUTII- 
GATE, No. 520, ante. 

522. To stay proceedings—Action for recovery 
of possession—Action of ejectment pending in 
High Court.|—Bissmut v. WILLIAMSON, No. 580, 
post. 

Staying proceedings generally, see Part V., 
Sect. 4, sub-sect. 1, ante. 

523. To give judgment—After juror withdrawn 
by consent—-& subsequent withdrawal by party of 
such consent.|—-An action of trespass to land was 
sent for (rial to a county ct. under 1867 Act, s. 10. 
The cause came on for trial before a jury, but before 
the trial was completed the parties agreed that a 
juror should be withdrawn & that the judge 
should say what should be done between them. 
At the next meeting of the ct., the judge was ready 
to pronounce his opinion, but deft., without 
assigning any reason, withdrew his consent, & the 
judge consequently did not give any decision :— 
Held: (Brett, J. diss.) the withdrawal of a juror 
had not under the circumstances put an end to the 
action because deft. had not gst i at his part of 
the arrangement under which pltf. consented to 
such withdrawal, & the ct. would make absolute 
a rule calling upon the judge of the county ct. to 
appoint a day for a rehearing.—NORBURN v. 
Hrmu114m (1870), L. R. 5 C. P. 129; 89 L. J.C. P. 
1838; 22 L. T. 67; 18 W. R. 602. 

Annotation :-——-Mentd. Thomas v. Exeter Flying Post Go. 

(1887), 18 Q. B. D. 822. 

524. To inquire into validity of magistrate’s 
certificate of dismissal—Given under Offences 
against the Person Act, 1861 (c. 100), s. 44—In 
previous summons for assault.) <A _ certificate 
under sect. 44 of the above Act of the dismissal 
by a magistrate of a charge of assault, can only 
be granted where there has been a hearing ‘“‘ upon 
the merits,’’ & both parties have attended before 
the magistrate, & there has been a proper inquiry 
into the facts of the case. A prosecutor gave notice 
to a person against whom he had obtained a 
summons for an assault that he should not attend 
before the magistrate or offer evidence in support 
of the summons, & did not in fact attend or offer 
evidence, but the person charged attended & 
obtained from the magistrate a certificate of 
dismissal under the above sect. :—Held: (1) there 
had not been a hearing upon the merits, the 
Ta poder had no jurisdiction to grant certificate, 
& the certificate was therefore no bar under sect. 45 
to a subsequent action in the county ct. to recover 

es in respect of the same assault; (2) (LORD 
CoLEripan, O0.J., dubitante) upon the trial of the 
action in the county ct. the judge had power to 
inquire into the validity of the certificate, & to 
consider whether the 7 ae in gran it 
had acted within his jurisdiction.—RxeEp v. Nurr 
(1890), 24 Q. B. D. 669; 59 L. J. Q. B. 811; 62 
L. T. 6385 ; 564 J. P. 5690; 88 W. R. 621; 6T.L. R. 
266; 17 Cox, O. C. 86, D. ©, 


County Courts. 


525. To decline to try case alone—& grant 
application for new trial with jury——-Where conflict 
of evidence.|—On the trial of a case before the 
judge of the City of London County Ot. a conflict 
of evidence arose on a question of fact, which the 
judge declined to decide, but he gave judgment 

ro forma for deft., leaving pltf. to apply to him 
tor a new trial before a jury. An order for a new 
trial having been made :—Held: this 
could not be sustained.-MARSHALL v. 
(1893), 10 T. L. R. 85, D. C. 

526. To hear matters in camera.|—- NORMAN 
v. MATHEWS, No. 443, ante. 

To decide whether solicitor acting generally in 
action.|—See Sub-sect. 1, ante. 

To deal with contempt of court.|—See Part X., 
Sect. 1, post. 

On non-appearance of parties.|— See Sub-sect. 2, 
ante. 

In interpleader.|—See INTERPLEADER. 

To nonsuit.|—See Sub-sect. 4, post. 

To order new trial.|—See Sect. 3, sub-sect. 1, 
post. 


ractice 
LUMAN 


B. Amendment. 


527. Description of parties—Defendant—lIssue 
of fresh summons—Dated to save Statute of Limita- 
tions.|—FosTER v. TEMPLE, No. 429, ante. 

528. Plaintiff..—An action was brought 
in a county ct. in which M., the inspector Sppointed 
by the local authority for the county of H. under 
Contagious Diseases (Animals) Act, 1869, c. 70, 
was plitf., & S. deft. In the particulars the local 
authority claimed £4 10s. for the hire of a meadow 
for 26 days, & the keep & other expenses of certain 
animals seized under Contagious Diseases (Animals) 
Act, 1867 (c. 70), s. 57. bjection was taken by 
deft. that the action ought to have been brought 
in the name of the local authority & not of M., the 
inspector. The judge, without the consent of 
deft., amended the summons by striking out M. 
& substituting the ‘‘ local authority for, etc.,’’ as 
pitfs. under 1856 Act, s. 57, & vr. 122, & gave 
judgment for the amount claimed :—Held: the 
amendment, which was not a substitution of one 
pitf. for another, but the amendment of the 
description of a was rightly made.—MI1s v. 
Scotr (1873), L. R. 8 Q. B. 496; 42 L. J. Q. B. 
234; 29 L. T. 96; 37 J. P. 807; 21 W. R. 915. 

529. Addition of parties.|—-A married woman 
advanced £250 upon the security of a deposit of 
title-deeds of real estate. Her husband died, 
& she married a second time. Shortly after her 
second marriage her husband borrowed some money 
upon a deposit of the same deeds. Subsequently 
she separated from her husband, & a deed was 
then executed, whereby the husband released to 
his wife all his interest in her real & personal 
estate. The husband became bkpt., & his assignee, 
having paid off the second mtge., obtained posses- 
sion of the deeds. Upon the death of the first 
mtgee. the bkpt.’s assignee filed a plaint in the 
county ct., making the mtgee.’s exors. the only 
defts., & claiming to be paid the £250, or in default 
that the property might be sold. The county ct. 
judge, overruling an objection taken that the 

kpt.’s wife was a necessary party, made the order 
prayed :—Held: the wife was a necessary party, 
the case must stand over in the county ct., with 
liberty te pltf. to amend his plaint »y adding 
parties.— ROBINSON v. O’K Ex (1870), 22 L. T. 399. 

530. ——— Co-plaintiff.|—It is within the juris- 
diction of the county ct. judge under 1888 Act to 
add a co-pltf.—R. v. CLERKENWELL CouNry CoURT 
JUDGE (1890), 7 T. L. R. 40, D. O. 





Part VI.—Triat, JUDGMENT AND EXECUTION. 


531. Particulars of claim—Amendment to give 
jurisdiction—Part of cause of action without & 
part within jurisdiction—-Prohibition granted as to 
part of cause of action without jurisdiction.|— 
WALSH v. IoNtDES, No. 1059, post. 

532. —— Substitution of different cause 
of action.] HOPPER v. WARBURTON, No. 66, ante. 4 

38. ——— ——— Reduction of amount claimed.} 
—Where, in an action of tort in a county ct., ltf., 
who by his plaint claims £50, puts in his evidence 
the damage sustained by him at a higher sum, the 
jurisdiction of the county ct. is not ehereyy, cueees 

It is not necessary in such a case that pltf. 
should have abandoned the excess before the trial. 
The county ct. judge may at the trial make the 
requisite amendment in the particulars.—BopDGER 
v. NICHOLLS (1878), 28 L. T. 441; 37 J. P. 397. 
Annotation :—Mentd. Ward v. Hobbs (1878), 4 App. Cas. 13. 

534. Common law action for amount 
beyond jurisdiction—Regarded as equitable claim 
within jurisdiction.|—-GopFrey v. LAzARvsS (1887), 
47. L. R. 101, D. O. 

Annotations :—Retd. R. v. Westmoreland County Court 

Judge, Ingleton v. Maudsley (1887), 36 W. R. 477. 

535. Addition of person in service of 
employer against whom negligence alleged— 
Negligence complained of under different sub- 
section of Employers’ Liability Act, 1880 (c. 42), 
s. 1, than negligence originally alleged.|] — A 
county ct. judge has power at the trial to amend 
the particulars filed with the plaint. 

In an action to recover damages for personal 
injuries under the above Act :—Held: the county 
ct. judge had power, under the general jurisdiction 
conferred by 1856 Act, s. 57, to amend the par- 
ticulars by allowing the name of a person in the 
service of deft., & an allegation that the injuries 
were caused by his negligence, to be added, though 
thereby the negligence complained of came under a 
different sub-sect. of sect. 1 of the above Act.— 
DovuGuHTY v. FIRBANK (1883), 48 L. T. 530, D. C. 

In remitted action.|—See Part. IV., Sect. 5, sub- 
sect. 2, B., ante. 

In proceedings under Workmen’s Compensation 
Act, 1906 (c. 58).]—See Master & SERVANT. 

In Admiralty causes.|—See ADMIRALTY, Vol. I., 
p. 248, Nos. 1759, 1760. 














C. Adjournment. 


536. Necessity for consent of judge—To adjourn- 
ment agreed upon by parties.|—(1) R. 26 of Ord. 37, 
which enables parties to a county ct. action, “ at 
any time before the action is called on, by consent 
& without payment of any trial fee, to postpone the 
direct,” does not enable such parties to adjourn the 
trial to such subsequent ct. as the judge shall 
trial without the consent of the judge ; & therefore 
where, after a cause has been adjourned by the 
judge, the parties by agreement amongst them- 
selves further adjourn the trial without the sanction 
of the judge, he has jurisdiction to hear & dispose 
of the cause as if there had been no such further 
adjournment. 

(2) A request to a county ct. judge, at the 
commencement of the trial, & before any specific 
question of law has been raised, that he should take 
& note of the evidence, as it was an important case 
& might go to the superior ct., is not a sufficient 
request within the meaning of 1875 Act, s. 6, & 
therefore a note which the judge afterwards took, 
& which he stated was an incomplete one, & not 
such as he would have taken if had been re- 
quested to take a note of any specific question of 
law & of the evidence in relation thereto, is not a 
note taken under that sect. which the ct. will order 
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him tosign. (3) The right to appeal from an order 
of a Div. Ct., discharging a rule for an order on a 
county ct. ju to hear an action, is not taken 
away because 1856 Act, s. 44, which substitutes 
such rule for a mandamus to the county ct. judge, 
enacts that, where any superior ct. shall have 
refused such rule, no other superior ct. shall grant 
it.—MoRGAN v. Rens (1881), 6 Q. B. D. 508; 50 
L. J.Q. B. 491; 44 L. T. 133; 20 W. R. 345, O. A. 


Annotations :—As to (2) Refd. Clarkson v. Musgrave (1882), 
9 Q. B. D. 386; RB. v. Kerr & Hives (1894), 70 L. * ad 


537. Grounds for granting—-Pendency of action 
in High Court involving same issue.|—Ord. 12, 
r. 16, provides that ‘“‘ ... The ct. may, in its 
discretion ... make an order postponing or 
adjourning for good cause, the trial of any action 
or matter upon such terms, as to costs or otherwise, 
as may be just’’:—Held: the pendency in the 
High Ct. of an action involving practically the 
same issue as that raised in the county ct. action 
may be “good cause” within the above rule 
entitling the county ct. judge, in the exercise of his 
discretion, to postpone the trial of the action in his 
ct. till after the hearing of the High Ct. action.—- 
HAMMOND BrotTuers & CHAMPNESS, LID. v. 
JACKSON, [1914] 1 K. B. 241; 838 L. J. K. B. 380; 
110 L. T. 110, D. C. 

538. —— Failure to give notice of statutory 
defence—Unless plaintiff not likely to be preju- 
diced by absence of notice.|—TuHomas v. GOWER 
RuRAL Councit, No. 472, ante. 


SuB-SEcT. 4.— WITNESSES. 


See, generally, EVIDENCE. 

Allowance to—Judgment debtor attending judg- 
ment summons. |—See BANKRUPTCY & INSOLVENCY, 
Vol. V., pp. 1033, 1084, Nos. 8452, 8453. 

Penalty for non-attendance—Failure of judgment 
debtor to attend judgment summons.|——See BANK- 
RupTcY & INSOLVENCY, Vol. V., p. 1034, No. 8454. 


SuB-SECT. 5.—PROCEEDINGS IN COURT. 

589. Speeches—Second speech claimed by defen- 
dant—Discretion of Judge.]|—DyMmock v. WATKINS, 
No. 892, ante. 

540. ——— Right to reply by plaintiff—Evidence 
called by defendant.|— Where deft. in an action in a 
county ct. calls evidence, Pee has a right to reply. 
—CLACK v. Ciack, {1906} 1 K. B. 483; 75 
L. J. K. B. 274; 04L. T. 516; 54 W. R. 375; 22 
T. L. R. 313; 50 Sol. Jo. 292, D. C. 

541. Action against joint defendants—-Power of 
court to dismiss one defendant at close of plaintiff’s 
case—Facts showing reasonable inference that one 
if not both defendants Hable.|—-Pitfs. who were 
injured in a collision en & es tory in 
which they were passengers, & a motor car, broug 
an geion ih the county ct. clai damages, 
making the owners of both vehicles defts. under 
Ord. 3, r. 5. Pltfs.’ evidence appeared to make it 

robable that the driver of the car rather than the 
daver of the lorry was to blame, but they could do 
no more than state what they observed just before 
the collision occurred. Their evidence did not 
affirmatively or conclusively show that the driver 
of the lorry was not to blame. At the close of 
pltfs.’ case counsel for the owner of the lorry sub- 
mitted that there was no evidence against him 
& the county ct. judge took this view & dismissed 
that deft. from the action. The case then pro- 
ceeded against the other deft., whose witnesses 
threw all the blame on the driver of the lorry, & 
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secta. 1 & 2, A. & B.] 


the county ct. Judge found that the driver of the 
car was not negligent, & accordingly entered judg- 
ment for the second deft. :—Held: as a state of 
facts was proved by the pltfs. from which the 
reasonable inference to be drawn was that, primd 
facie, one if not both of defts. was negligent, the 
county ct. judge should not have dismissed first 
deft., the owner of the lorry, from the action at 
the close of pitts.’ case, but should have heard 
the case against both defts. before coming to a 
decision, & therefore there must be a new trial.— 
HUMMERSTONE v. LEARY, [1921] 2 K. B. 664; 
00 L. J. K. B. 1148; 125 L. T. 669; 37 T. L. R. 
711; 65 Sol. Jo. 606, D. C. 

542. Counterclaim against co-plaintifis — No 
evidenee against one co-plaintiff_—No power of 
judge to dismiss counterclaim without determining 
case against other co-plaintiff.}|—Ha.. v. Farr- 
WEATHER (1901), 18 T. L. R. 58, D. C.. 

See, generally, SET-oFF & COUNTERCLAIM. 

543. Evidence of——Minute book kept by registrar 
—Or certified copy of entries therein.|—DrEws v. 
RILEY (1851), 11 C. B. 434; 2L.M. & P. 544; 20 
L. J.C. P. 264; 18 L. T. O. 8. 155; 163. P. 39; 
15 Jur. 1159; 188 FE. R. 542; sub nom. DEWEs v. 
RILEY, Cox, M. & H. 5238. 

Annotations :—Consd. Saunders v. Swansea Finance Co. & 

Home (1905), 21 T. L. It.. 317. Refd. Aspey v. Jones 


(1884), 54 L. J. Q. B. 98. Mentd. Mill v. Hawker (1875), 
L. R. 10 Nxch,. 92; Demer v. Cook (1903), 88 L. T. 629. 


544, -]|—The clerk’s book, or a 
certified copy of entries from such book, as pointed 
out by 1846 Act, s. 111, is the best, & therefore the 
only evidence of proceedings in a county ct.— 
R. v. ROWLAND (1858), 1 F. & F, 72. 

—— ——.|—R. v. Roperts, No. 


CouNTY 
Sect. 2: 














ll, ante. 


Sus-sEcT. 6.—DutTy oF JUDGE TO TAKE NOTE. 
See Part VITII., Sect. 9, sub-sect. 1, post. 


Secr. 2.—JUDGMENT. 
SuB-SEcT. 1.—IN GENERAL. 

546. What is a ‘‘ judgment ’’—Verbal order to 
pay forthwith.|—Debtor summoned to a county 
ct. failed to appear, whereupon the judge verbally 
ordered that he pay the debt & costs forthwith. 
About five o’clock in the afternoon of the same 
day, the bailiff served the debtor with an order, 
under the seal of the ct., to pay the debt & costs to 
the clerk of the ct., at his office, forthwith, ctc.; 
attendance from ten till four. Deft. having 
refused to pay, the bailiff took his goods in execu- 
tion :—Held : the verbal order to pay was in effect 
@ judgment, & therefore no service of the order 
was necessary before execution. Semble: where 
an order is made by the judge, & afterwards varied 
as to the time of payment, it must be drawn up 
& served before execution can issue.—ELy v. 
MOULE (1850), 6 Exch. 918; 1 L. M. & P. 799; 
Cox, M. & H. 408; 20 L. J. Ex. 29; 16L. T. 0.8. 
239; 15 J.P. 676; 14 Jur. 1070; 155 E. R. 401. 
Annotation :—Consd. Robinson v. Gell (1852), 12 C. B. 191. 

547. ——— Judgment of deputy-judge.J|—Ratu- 
BONE v. Munn, No. 18, ante. 

‘ Consent order.|—By Rivers Pollution 
Prevention Act, 1876 (c. 75), s. 8, it is made an 
offence to permit sewage to flow into a stream 
from a sewer constructed at the date of the passing 
of the Act without using the best practicable 
means to render the sewage harmless. By s. 20 





CouRTS. 


the term stream is defined to include only such 
tidal waters as may be determined by the Local 
Govt. Board order. Jurisdiction is by the Act 
given to the county ct. to make an order restraining 
the further commission of the offence, & ordering 
the offenders to execute the necessary sewage works 
to render the sewage harmless & to inflict penalties 
for disobedience to such order. Proceedings having 
been taken in a county ct. under the Act against 
defts. for permitting sewage to flow into a certain 
river, & neglecting to use the best practicable 
means to render the sewage harmless, defts. con- 
sented to an order declaring them to have com- 
mitted the alleged offence & ordering them to 
execute the necessary sewage works to prevent 
its continuance. At the date of that order defts. 
were under the belicf that the part of the river into 
which the sewage flowed was non-tidal. Subse- 
quently defts., having been summoned for penalties 
for disobedience of the order, sought to show that 
the part of the river into which the sewage flowed 
was tidal water, & that as there had been no order 
of the Local Govt. Board declaring it to be a stream, 
they had committed no offence :—Held : the order 
of the county ct. was equivalent to a judgment, 
& defts. were estopped from disputing that they 
had committed the alleged offence or from con- 
tending that the order of the ct. in so far as it 
applied to the locus in quo was without jurisdiction. 
-—RIBBLE RIVER JOINT COMMITTEE v. CROSTON 
URBAN District Council, [1897] 1 Q. B. 251; 68 
L. J. Q. B. 384; 45 W. R. 348, D.C. 

549. ——- Written judgment inconsistent with 
prior. verbal judgment.|—-The question what con- 
stitutes the judgment of a county ct. judge, wherc, 
after having tried a casc, he expresses his judicial 
opinion upon it at first verbally & afterwards in a 
different form in writing considered.--HIGGINSON 
v. BLACKWELL COLLIERY Co., PITCIIFORD v. SAME 
(1914), 84 L. J. K. B. 1189; 112 L. T. 442; 31 
T. L. RR. 95, C. A. 

Annotations :—Mentd. Hill v. Beckett (1914), 84 L. J. K. B. 


458 ; Hooley v. Butterley Colliery Co. (1915), 84 L. J. K. B. 
1969; Churm v. Dalton Main Collieries, [1916] 1 A. C. 612. 


550. Date of judgment—Date of formal delivery 
—Not date when judgment read.]|—RAaTHBONE v. 
Munn, No. 18, ante. 

551. Judgment does not carry interest—Judg- 
ments Act, 1838 (c. 110), s.17.]—-A county ct. judg- 
ment debt does not carry interest under Judgments 
Act, 1838 (c. 110), s. 17.—H. v. Essex Counry 
Court JUDGE (1887), 18 Q. B. D. 704; 56 
L. J. Q. B. 815; 57 L. T. 648; 515. P. 5493 sub 
nom. R. v. CHELMSFORD CoUNTY CoukT JUDGE, 
35 W. R. 511; 3 T. L. R. 578, C. A. 

Annotations :—Reid. Watson v. White, [1896], 2 Q. B. 9. 
Mentd. Boynton v. Ancholme Drainage & Navigation 
Comrs., [1921] 2 K. B. 213. 

5652. Order for giving up possession of premises 
—Against party holding under tenant—-Not con- 
clusive evidence of title in subsequent action—For 
mesne profits.|—A county ct. order for giving up 
aor of premises, made against a person 

olding under the tenant, under 1856 Act, s. 50, 
is not conclusive evidence of title in a subsequent 
action against him for mesne profits.—CAMPBELL 

v. LOADER (1865), 3 H. & C. 520; 5 New Rep. 285 ; 

34 L. J. Ex. 50; 11 L. T. 608; 29 J. P. 103 ; 11 

Jur. N. 8S, 286; 18 W. R. 348; 159 EH. R. 634. 

ae :—Consd. Hodson vr. Walker (1872), I. R. 7 Exch. 


558. Accuracy of judgment—Cannot be im- 
peached.|—The ct. will treat that which a county 
ct. judge certifies as his judgment as conclusive.— 
HUDDLESTON v. Furness Ry. Co. (1899), 15 
T. L. R. 238; 43 Sol. Jo. 295, C. A. 

Appeals generally, see Part VIII., post. 


Part VI.—TRiaL, JUDGMENT AND EXECUTION. 


Whether Estoppel as to Facts. 


See 1888 Act, s. 93. 

554. Whether conclusive—Personal earnings of 
bankrupt.|—The principles which underlie Bank- 
a el Act, 1883 (c. 52), s. 58, with respect to the 
salary or income of a bkpt., are also applicable to 
his personal earnings. In each case it is a question 
of amount, & he will be allowed to retain only such 
a sum as is sufficient for the reasonable main- 
tenance of himself & his family, & the residue will 
pass to his trustee in bkpcy. 

An undischarged bkpt. took out letters patent 
r =~ fmernmtinn ff enantad a Heence to a co. to 
WOPK UNG PaO auvoUUTM wo w avy -- 
per week. Two instalments of the royalty, i.e. 
£20 becoming payable were claimed by the trustee 
in bkpcy. as after-acquired property of the bkpt. 
The co. took out an interpleader summons in the 
High Ct., which was remitted to a county ct. for 
decision. The county ct. judge held that the £20 
was in the nature of personal earnings and belonged 
to the bankrupt, & refused leave to appeal. 
Subsequent royalties became due, & the trustee 
applied to the Bkpcy. Ct. for a declaration that 
they vested in him as after-acquired property of 
the bkpt. :—/eld : the judgment of the county ct. 
estopped the trustees from asserting that the 
royalties were not the personal earnings of the 
bkpt., but that £5 a week was a fitting sum for the 
reasonable maintenance of the bkpt. & his family, 
& the residue passed to the trustee in bkpcy. The 
solr. of the bkpt. had as against the trustee a first 
charge for his costs of creating the fund, i.e. his 
costs properly incurred in taking out & maintaining 
the letters patent & carrying through the arrange- 
ments with the co. 

Semble: the royalties were not the personal 
earnings of the bkpt.—Re GRAYDON, E2 p. OFFICIAL 
RECEIVER, [1896] 1 Q. B. 417; 65 L. J. Q. B. 828; 
74 L. T.175; 44 W. R. 495; 12 T. L. R. 208; 40 
Sol. Jo. 420; 8 Mans. 5. 

Annotations :—Retd. Mercer v. Vans Colina (1897), 78 L. T. 
21; Re Roberts, 11900) 1 Q. B. 122; He Hancock, [1904] 
1K. B. 585; Alfieck v, Hammond, (1912) 3 K. B. 162. 
555. Mistake as to facts.|—RiBBLE RIVER 

J OINT COMMITTEE v. CROSTON URBAN DIstTRICT 

CounciL, No, 548, ante. 

See, further, ESTOPPEL. 


B. Whether Bar to Subsequent Action. 

See 1888 Act, s. 93. 

556. For cause of action raised as set-off—Set- 
off not heard owing to non-compliance with rules.] 
~—To a declaration in debt deft. pleaded, by way 
of estoppel, that he, deft., had sued pltf. in the 
county ct. for a debt, & pltf. had then attempted 
to establish, as a set-off, the claim for which he 
now sued, & that judgment was given against the 
now pltf. as to that set-off. Pltf. replied that he 

not given any notice of his intention to rely 
on the set-off, in accordance with 1846 Act, s. 76, 
&r. 17, & that deft. did not consent to his setting 
off the debt :—Held : on demurrer, the replication 
was a good answer to the plea of estoppel, since it 
showed that there had been no decision in the 
county ct. by which pltf. was concluded.— STANTON 
v. STYLES (1850), 5 Exch. 578; 1L. M. & P. 575; 
19 L. J. Ex. 336; 14 J. P. 640; 155 RB. R. 263. 

557. ——- Action for amount awarded in excess 
of county court jurisdiction.|—Where in an action 
im a county ct. a deft. has relied upon a cause of 
action by way of counterclaim upon which he has 
obtained a verdict for an amount beyond the 
jurisdiction of the county ct., & judgment has been 
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ia ae of the balance in excess of pltt.’s cian, 
deft. is not estopped from afterwards bringing an 
action in the High Ct. upon the same cause of 
action. Deft. in the High Ct. is estopped by the 
verdict & judgment of the county ct. from denying 
the cause of action of plitf. in the High Ct., & the 
only question to be decided in the High Ct. is the 
amount of damages.—WEBSTER v. ARMSTRONG 
(1885), 54 L. J. Q. B. 236; 1 T. L. R. 213; 1 
Cab. & El. 471. 

558. In reference to same _ subject-matter— 
tog Judgment nullity.|;—FEARON v. NoRVALL, No. 
202, ante. 


cts. On & JUGgMent v1 w Guu Vey Ww ~~ 

may be pleaded in bar to an action for the con- 

sideration on which it was founded.—AUSTIN v. 

MILLs (1853), 9 Exch. 288; 23 L. J. Ex. 40; 22 

L. T.0.8.171; 18J.P.24; 18 Jur.16; 2W.R. 

107; 2C.L. R. 411; 156 B. Wt. 123. 

Annotations :—Distd. Bennett v. Powell (1855), 3 Drew. 326, 
Consd. Re “--20--c- Moweion # Freeman (1887), 35 
Ch. DD. 704. Refd. Moreton v. Holt 
Savill v. Dalton, [1915] 3 K. B. 174. 

560. In court of concurrent jurisdiction.|— 
A judgment of a ct. of concurrent jurisdiction 
directly upon the point is conclusive between the 
same parties upon the same matter directly in 
question in another ct. When, therefore, a 
servant in husbandry, who had been discharged 
by her master before the proper time, sucd him in 
the county ct. for wrongfully discharging her 
without reasonable cause, whereupon judgment 
was given for deft., & she afterwards at the expira- 
tion of her quarter took out a summons before 
justices to recover her quarter's wages, the same 
question arising:—Held: the decision in the 
county ct. was a bar to such a procceding.— 
RovuTLEDGE v. Histop (1860), 2 BE. & HK. 549; 
229 L. J. M. 0.90; 2 L. T, 53; 24 J. P. 148; 
6 Jur. N. 8S. 398; 8 W. R. 363; 121 E. R. 206. 








Annotations :—Conad. Flitters v. Allfroy (1874), L. it. 10 
C. P. 29. Distd. Dover v. Child (1876), 34 L. T. 737. 
561. In High Court.]—A county ct. judg- 


ment precludes a party from raising in another ct. 
a material question determined against him by 
such judgment. ; 

Itf. was tenant to deft., & sued his landlord 
for trespass to the demised premises. The land- 
lord pleaded that he entered the premises by virtue 
of a magistrate’s warrant under the Small Tene- 
ments Kecovery Act, 1838 (c. 74), for rent due as 
for a weekly tenancy. ‘The tenant replied that the 
landlord had sued him for rent in respect of the 
same tenancy in the county ct., where it was 
decided that the tenancy was ycarly & not weekly, 
& judgment was entered for the tenant. The 
landlord having rejoined nul tiel record, upon pro- 
duction of the record it appeared that the claim was 
for £1 9s. for rent of a cottage, & that judgment 
was for the tenant:—Held: the landlord was 
concluded by the county ct. judgment, & a rule to 
set aside a verdict entered for the tenant would be 
discharged. ; 

Qu.: Whether the county ct. judgment could 
be pleaded as an estoppel.—FLIrTERS v. ALLFREY 
(1874), L. RB. 10 ©. P. 29; 441. 35.0. P. 73; 31 


Se aoe bes Child (1876), 45 L. J. Q. B 
ation eed oer et Thoman (1884), 63 L. I. P. 100. 


562. Nonsuit in county court.]-—By 
Ord. 16, r. 17, any judgment of nonsuit, unless the 
judge otherwise ts, shall have the same effect 
as a judgment upon the merits for deft. Such 
rule authorises county ct. judges with such 
approval to frame rules & orders for regulating the 
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practice of the cts. & forms of proceedings therein : 
-——Held : (1) unless Ord. 16, r. 17, was wlira vires, a 
judgment of nonsuit in a county ct. not appealed 
ainst nor set aside, was a bar to an action by 
pitf. for the same debt in the superior ct. (2) 
(BRAMWELL, L.J., diss.) r. 17 was not wltra vires 
but was covered by the authority given to the 
committee of county ct. judges by 1856 Act, s. 32. 
—PoysER v. Minors (1881), 7 Q. B. D. 829; 50 
L. J. Q. B. 555; 46 L. T. 38; 46 J. P. 84; 29 
W. R. 778, C. A. 
Annotation :—Generally, Mentd. Lendon v. Keen, [1916] 

1 K. B. 994. 

563. —— .]—In an action in a county ct. 
judgment was recovered for a sum of money & 
costs, but before the costs were taxed pltf. agreed 
on a representation of the poverty of deft. to 
accept a smaller sum than that for which judgment 
had been given & executed a deed releasing deft., 
from the judgment debt & costs. Subsequently 
plitf. carried in his bill of costs & applied to the 
county ct. judge for an order to tax upon the 
ground that the release had been obtained by 
misrepresentation. The judge after hearing evi- 
dence found that the execution of the deed had 
been obtained by misrepresentation & made an 
order that the costs should be taxed, & should be 
paid together with the balance remaining due 
under the judgment. Deft., in that action, there- 
upon brought the present action in the High Ct. 
for a declaration that he had been released from the 
judgment debt & costs & for an injunction to 
restrain further proceedings to enforce payment 
thereof :—Held: as the question raised in this 
action was identical with that decided by the 
county ct. judge upon the interlocutory applica- 
tion & had been decided by a ct. of competent 
jurisdiction the action ought to be stayed as 
frivolous & vexatious & an abuse of the process of 
the ct.—STEPHENSON v. GARNETT, [1898] 1 Q. B. 
677; 67 L. J. Q. B. 447; 78 L. T. 871; 46 W. R. 





Annotations :—Retd. Lea v. Thursby (1904), 89 L. T. 744; 

Leicester v. Cherryman (1907), 96 L. T. 784. 

564. In Mayor’s Court, London—-Nonsult in 
City of London Court.}—Pltf. suffered judgment 
of nonsuit in an action, brought by him in the 
City of London Ct., to recover damages from defts. 
for non-delivery of goods by them as carriers, & 
subsequently brought another action against defts. 
for the same cause in the Mayor's Ct., & a verdict 

assed for pltf. for the full amount of his damages. 
Upon a rule to set aside that verdict & to enter 
it for defts. on the ground that, on proof of the 
judgment of nonsuit in the City of London Ct., 
the judge of the Mayor’s Ct. should have directed 
a verdict for defts.:—Held: by virtue of Ord. 16, 
r. 17, the judgment of nonsuit in the City of 
London Ct., in the absence of any direction by 
the judge of that ct. to the contrary, had the 
effect. of a verdict for defts., & was a bar & an 
answer to the subsequent action for the same cause 
in the Mayor’s Ct.—Davis v. GREAT HASTERN 
Ry. Oo. (1878), 89 L. T. 685, D. C. 

565. For different cause of action — Subse- 
quently arising out of same facts.]—Pltf. brought an 
action & recovered damages in the county ct. 
against deft. in respect of injuries caused to his 
cab by the negligence of deft.’s servant. Pitt. 
subsequently brought an action in the High Ct. 
to: recover damages for injuries i 
out of the same act of negligence but which di 
not develop until after the earlier action had been 
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brought :—Held: Pltf. was entitled to recover, 
inasmuch as the cause of action with regard to the 
cab arose at the time of the accident, whilst the 
cause of action with regard to the personal in. 
juries to pltf., arose when he found that he had been 
seriously hurt, & consequently the causes of action 
were not the same but two distinct causes of action, 

& the judgment recovered in the county ct. was 

no bar to the subsequent action in the High Ct.— 

BRUNSDEN v. HUMPHREY (1884), 14 Q.«B. D. 141; 

68 L. J. Q. B. 476; 51 L. T. 529; 49 35.P.4; 82 

W. R. 944, C. A. 

Annotations :—Consd. Serrao v. Noel (1885), 15 Q. B. D. 549. 
are er ee 
eae ead Countion Dank, 11920) A.C. 102. Retd: 

Darley Main Colliery Co. v. Mitchell (1886), 11 App. Cas. 

127; James v. Evans weet 77 L._T. 783 ness, 

Withy v. Hall (1909), 25 T. L. R. 233 ; Isaacs v. Salbstein, 

[1916] 2 K. B. 139; Goldrei, Foucard v. Sinclair & Russian 

Chamber of Commerce in London, [1918] 1 K. B. 180. 

Mentd. Edmonds v. Robinson (1885), 29 Ch. D. 170; 

Lendon ». London Road Car Co. (1888), 4 T. L. R. 448; 

Rose v. Buckett (1901), 84 L. T. 670. 


Nonsuit generally, see sub-sect. 4, post. 
Whether action lies in High Court on county 
court judgment.|—See sub-sect. 8, post. 


C. Alteration of Judgment. 


566. After adjournment of court—In absence of 
parties..—In a plaint in the county ct., defts. 
pleaded Stat. Limitations, but without giving the 
notice required by r. 19. Pltf. required an ad- 
journment of the case, in order to answer the plea, 
which was granted & the case adjourned to a 
subsequent day. On that day, the case came on 
for hearing, & defts. obtained a judgment in their 
favour, which was entered by the clerk of the 
county ct. in the book kept for that purpose. 
Defts. then left the ct. Some days rwards 
they received notice that the judge had rescinded 
his judgment, & that the case was adjourned for 
further hearing. They attended on the day 
named, & protested against any further hearing 
of the case. The judge, however, overruled their 
objection, & gave judgment for pltf., on the 

und that the plea of Stat. Limitations, on the 
ormer occasion, had been improperly pleaded. 
On motion for a prohibition :—Held: the judge 
had no authority to rescind his former decision in 
the absence of defts.; he had therefore acted 
without jurisdiction, & a prohibition must go. 

Semble: a judge of a county ct. may alter his 
judgment, after it has been pronounced & recorded 
in the book of the ct. kept for that purpose ; if he 
do so at the same ct., & in the presence of the 
parties.— JONES v. JONES (1848), 5 Dow. & L. 628 ; 
Cox, M. & H. 92; 2 Saund. & 0. 281; 17L. J. Q. B. 
aie 11 L. T. O. 8. 109; 12 Jur. 397; 12 J. P. 


Annotations :—Consd. Metcalfe v. Brown (1852), 16 J. P. Jo. 
790; Martin v. Mackonochie psi), 9L. J. 9. B ; 
° T. 611. Refd. rving v 


Mowlem v. Dunne (1912), 106 

Askow (1870), L. R. 5'Q. B, 208 

After refusal of application for new trial— 
Validity of subsequent order for new itrial.]-—Scee 
Nos. 606, 607, 608, post. 
_ 567. With consent of parties.])—-A county ct. 
judge cannot, except by consent or after a new 
trial, alter a judgment which he has formally given. 
—IRVING v. ASKEW (1870), L. R. 5 Q. B, 208; 39 
L. J. Q. B. 118; 18 W. R. 467. 


Annotations ne Re London Scottish Permanent a 
Boe (1e88) 63 L. J. Q. B. 112; Mowlem v. Dunne (1912), 
106 L. T, 611. Retd, Sweetland v. Turkish te Co. 
(1899), 80 L. T. 47 Sana‘ Mars (1916] 2 


; torium ov, 
B. 57; Astor v. Barrett, (1920) 3 K. B. 688. 


568. ——— Judgment under mistake of facts.|— 
GILL v. VaLerTa (1910), 45 L. Jo. 480. 


Part VI.—TRIAL, JUDGMENT AND EXECUTION. 


569. By ordering new trial.|—Invine v. Askpw, 
No. 567, ante. 

New trial generally, see Sect. 3, post. 

570. As to costs included in judgment — After 
judgment subject to reference as to damages— 
& payment into court of sum sufficient to cover 
damage.|—By Jud. Act, 1878 (c. 66), s. 16, there 
shall be transferred to & vested in the High Ct. 
of Justice the jurisdiction which, at the commence- 
ment of the Act, was vested in or capable of being 
exercised by the High Ct. of Admlty.; & by s. 34 
there shall be assigned to the Probate, Divorce & 
Admity. Div. all causes & matters which would 
have been within the exclusive cognisance of the 
High Ct. of Admity. By 1888 Act, s. 182, when 
the High Ct., or a judge thereof, shall have refused 
to grant a writ of prohibition to a ct. no other ct. 
or judge grant such writ or order; but 
nothing herein shall affect the right of appealing 
from the decision of the judge of the High Ct. to 
the High Ct. itself. 

Pitf. issued a plaint, on the Admlty. side of a 
county ct., for damage by collision. Defts. denied 
liability ; but at the trial judgment was given for 
pltf. with costs, subject to a reference to the 
registrar to assess damages. Defts. then paid into 
ct., by way of tender, a sum which was found by 
the registrar to be sufficient to eover the damage. 
The judge thereupon rescinded so much of his 
judgment as dealt with the costs, & made a decree 
condemning pltf. in the costs of the action & of the 
reference. Pltf. applied to a judge of the Admlty. 
Div. who was sitting in chambers, in vacation, 
exercising the jurisdiction of all the divisions of 
the High Ct., for a writ of prohibition in respect 
of so much of the decree as dealt with the costs of 
the action. The application was refused, & the 
judge did not desire any further argument. PIltf. 
appealed, & on objection to the jurisdiction :— 
Held: (1) ee of Judicature Act, 1873 (c. 66), 
& judge of the Admity. Div. has all powers, as to 
prohibition, of a judge of the High Ct.; (2) as the 
judge did not require any further argument, the 
appeal, in an Admlty. cause, was direct to the Ct. 
of Appeal, notwithstanding 1888 Act, s. 1382, which 
only applied to proceedings in the High Ct., & 
prevented an application to another judge of the 
High Ct., or to another Div. Ct. when the first 
indoo or Div. Ot., had refused to grant a writ; 

tender, by way of defence to the action, could 
not properly be made after judgment determining 
the liability ; & (4) the county ct. judge, having 
included an order as to costs in his judgment 
determining the liability, had no power to rescind 

that portion of it.—Tum Reompra, [1893] P. 255; 

62 L. J. P. 118; 41 W. R. 561; 42 W. R. 73; 

sub nom. THE REcCEPTA, GORDON v. FRANCIS, 69 

L. T. 252; 9 T. L. R. 585; 37 Sol. Jo. 580; 7 

Asp. M. L. ©. 859; 1 BR. 644, O. A. 

Annotations :-As to (1) Folld. The Theresa (1894), 11 R. 
Bide, don aahOam. $e glen Pte eran 
(1912), 106. T. 611, 
571. To avoid possible misunderstanding of 

ambiguous phrase.|—A county ct. judge is entitled 

to amend his judgment after it has been delivered 
in order to explain the sense in which he has used 
an ambiguous phrase which might be misunder- 

stood.—_ LOWERY v. WALKER, [1911] A. ©. 10; 

80 L. J. K. B. 138; 108 L. T. 674; 277. L. R. 83; 

55 Sol. Jo. 62, H. L. 

Annotations :-— Mowlem v. Dunne, [1912] 2 K. B. 136; 
Tofta v. Pearl Life Assce, (1913), 110 L. T. 190. 

Grand Trunk Ry. of Canada v. Barnett, [1911] A. CO. 361; 

Clinton v. Lyons, fie1a 3 K. B. 198; Latham v. Johnson, 

158), Petabard e, Tonkiagten 610), 1 WO. G Tis 
ilson v, Barry Ry. (1916), 116 L. 'T. 71; Brackley 


| 


| 
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Mid. Ry. (1916), 114 L. T. 1150: Ha v. D Lane 
Fheatre . B. 899; "Hardy v. 


& Moss’ Empires, [1917 2 
Cc. L. Ry., [1920) 3 K B. 459. 


572. To reduce verdict—By amount in excess of 
jurisdiction.]—The rule that there is no appeal upon 
any question of law not raised in the ct. below, & 
that an application should first be made to the 
judge for a new trial, only applies to points of law 
direction in the summing up. <A judge may be 
asked during the summing up to correct any mis- 
statement of fact, but should not be interrupted 
on any question of law. 

At a trial in the county ct. the jury returned a 
verdict for pltf. for £110. The judge reduced the 
amount of the verdict to £100, & entered judgment 
for pltf. :—Held : the judge was right in so doing.— 
CRESSWELL v. JONES (1912), 106 L. T. 797; 28 
ac i E 395; 1 L. J. County Council Reporter, 

573. After order carried out— Registrar cannot 
set aside order— Although order premature.|—A. 
registrar on an application by the pltf. for leave 
under Rules 1914 to levy distress for rent on the 
premises of the deft., issued a summons, which was 
posted to deft. on Feb. 11, & would have been 
delivered to him in the ordinary course of t on. 
Feb. 12, but which was not in fact delivered to deft. 
until Feb. 13. This only gave deft. three clear 
days notice of the hearing of the summons, instead 
of four days to which he was entitled by above 
Rules, r. 12. At the hearing of the summons on 
Feb. 17 the registrar gave pltf. leave for short 
service of the summons & leave to issue the warrant 
of distress. On Mar. 25 the deft. gave notice that 
he would apply to the registrar on Mar. 30 to set 
aside his order of Feb. 17. The notice did not 
state any ground of objection. On Mar. 30 the 
registrar set aside his order of Feb. 17 :—Held: 
(1) the hearing before the registrar on Feb. 17 was 
premature; but the registrar had no power to 
set aside his own order after the order had been 
carried out ; (2) the summons could not be deemed 
to have been served in the ordinary course of post 
within Ord. 54, r. 2. 

On an application for leave to appeal from the 
decision of the Div. Ct. :—Held: without decidi 
whether there was any irregularity, leave to appea 
must be refused, as the application of Mar. 25 to 
set aside the order was not made within a reasonable 
time, & as the objection intended to be insisted 
upon was not stated in the notice as required by 
Ord. 64, r. 25.—LORDEN v. KEAN, [1916] W. N. 
404, O. A. 

To rectify mistake—Power to order new trial.|— 
See No. 626, post. 


Sup-srcr. 3.—UNDER oun OF EXcHANGE ACT, 
See BILLS oF EXCHANGE, Promissory Notes & 
NEGOTIABLE INSTRUMENTS, Vol. VI. pp. 467-471. 
As regards county courts the Act has been repealed 
by 1919 Act, s. 27, sched., & Ord. 7, rr. 29b~39. 


Sus-sEcT. 4.—NONSUIT. 

See 1888 Act, s. 93. 

574. Jurisdiction of judge to nonsult — General 
rule.J—(1) The judge of a county ct. has power to 
nonsuit pitf. in all cases in which the judge of a 
Ps 3) tn ee oat the ty ct. as & gener: 

) an app m county ct. 
rule the successful party is entitled to costs.— 
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Sect. 2.—Judgment: Sub-sect. 4.] 


ROBINSON v. LAWRENCE (1851), 7 Exch. 123; 2 
L. M. & P. 673; 21 L. J. Ex. 36; 18 L. T. O. S. 
aoe 16 J. P. 105; 15 Jur. 1087; 155 E. R. 
883. 


Annotations :—As to (3) Consd. Hunt v. Wray (1851), 7 
uasol ane n. Folld. Outhwaite v. Hudson (1852), 7 
ch. : 


575. Without plaintiff’s consent.] — Deft., 
a brewer, let to pitt. @ public-house, on the terms 
ee others) that pltf. should purchase of deft. 
& e 
provided that, in case of any breach of that agree- 
ment, the plaintiff should forfeit, as liquidated 
damages, the sum of £50, secured by the promissory 
note of plitf. Deft. indorsed over the note for 
value; & pltf. having been compelled to pay it, 
entered a plaint in the county ct. against deft., & 
stated in the summons & particulars that ‘‘ the 
cause of action was money paid for the use of 
deft. to the indorsees of the note, for which he 
never received from deft. any value or considera- 
tion.’’ At the trial before a jury it appeared that, 
on pltf.’s taking possession of the premises in Oct., 
1849, he commenced ordering beer from deft., & 
continued to do so until Feb., 1850. Pitf. pro- 
posed to prove that the beer supplied by deft. 
subsequently to Christmas, 1849, was unmarket- 
able. This evidence was objected to, but received 
by the judge. Deft. submitted that there was no 
case for the jury, & that the pltf. must be non- 
suited. Pitf. refused to be nonsuited ; & the judge 
left it to the jury to say whether the liquor supplied 
by deft. was of a marketable quality; & they 
found a verdict for pltf. On appeal to this ct. 
under 1850 Act, the case, which was stated by the 
judge, set out his direction to the jury, though not 
necessary to render intelligible the points of law 
which he formally submitted for the opinion of the 
ct. :—Held: (1) the term “ nonsuit ” in the 1846 
Act has the same meaning as in ordinary legal 
Se itp & consequently the county ct. judge 
no power to nonsuit pltf. against his will, but, 
in the absence of any case for the jury, should have 
directed a verdict for deft.; (2) the same rule 
of construction should be applied to the summons 
& particulars in the county cts. as in the superior 
cts.; and, therefore, in this case, the summons 
& particulars sufficiently described the cause of 
action, as deft. could not have been misled by them ; 
& evidence as to the quality of the beer was 
admissible under them; (3) under 1850 Act the 
ct. of appeal is not confined to the precise questions 
submitted to them, but may decide upon the whole 
case as stated; &, therefore, looking at the 
summing up in this case, it was erroneous ; for the 
circumstance of deft. having on one or two occasions 
supplied ae with bad beer, did not authorise him 
to avoid the contract, but he should have returned 
the beer, &, if better were not sent instead of it, 
he might, on the particular occasion, procure some 
elsewhere ; & if deft. continued to send bad beer, 
he might sue him on the implied contract that he 
would supply beer reasonably fit to be drunk.— 
STANCLIFFE v. CLARKE (1852), 7 Exch. 439; 
Saund. & M. 13; 21 L. J. Ex. 129; 16 J. P. 425; 
16 Jur. 480; 155 EH. R. 1020. 
Annotation :—Generally, Mentd. Kirby v. Williamson (1852), 


19 L. T. O. 8. 203 

576. ones the trial of a plaint 
before a county ct. judge & a jury, after the com- 
pletion of plti.’s case, & d the hearing of 
deft.’s witnesses, the judge discharged the jury, & 
i Aaiergowons fi the repeated protests of pltf. & 
his attorney, the judge, without pltf.’s consent, 
directed a nonsuit to be entered. Upon a rule 
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obtained under 1856 Act, s. 48, calling upon the 
judge to proceed with the trial of the cause :— 
Held: the judge had acted judicially, & therefore 
the ct. had no power to afford pltf. any remedy 
upon this rule-—KERSHAW v. CHANTLER (1872), 26 
L. T. 474. 


577. —— Title to land in question.|— LAWForpD 
v. PARTRIDGE, No. 678, post. 
578. ——— After opening speech for plaintifr— 


Before plaintiff’s evidence called.|—In this action 


| where s. 1 of the Public Authorities Protection 


malt liquor consumed on the premises: | Act, 1893 (c. 61) was raised in defence, the county 


ct. judge gave effect to it by non-suiting pltf. at 
the conclusion of the opening speech for pltf. & 
before he had called his evidence, although this 
was without the consent of pltf., & although it 
appeared by the opening that there was an issue 
whether the act of deft. was done in pursuance of a 
public duty or out of malice :—Held: that there 
must be a new trial.—Cross v. Rix (1912), 77 J. P. 
84; 29T.L. R. 85; 11 L. G. R. 151, D.C. 

579. Right of plaintiff to be nonsuited — At 
latest moment before judgment given—Or verdict 
given.|—Pltf. in a county ct. has a right to elect 
to be nonsuited at the latest moment before the 
judge has pronounced his judgment, or, when 
there is a jury, before they have delivered their 
verdict. 

As a general rule the successful party in an appeal 
from a county ct. is entitled to costs.—-OUTHWAITE 
v. HUDSON (1852), 7 Exch. 380; 21 L. J. Ex. 151 ; 
16 Jur. 480; 155 E. R. 995. 

580. Grounds for nonsuit—— General rule.] — At 
the hearing of an action or plaint in the county ct. 
1o recover lands under 1846 Act, s. 50, deft. pleaded 
or offered as a defence, & proved, the pendency of 
an action of ejectment in the Ct. of Exch. for the 
same lands. The judge thereupon called on. pitf. 
to give an undertaking to discontinue the action & 
to pay deft.’s costs incurred therein, & on Itf.’s 
giving such undertaking, notwithstanding eft.’s 
attorney objected to receive it, the judge dis- 
allowed the plea & ordered possession of the land 
to be given to pltf. Deft. appealed to the Ct. of 
Exch. & contended that the judge should have 
stayed proceedings, or have nonsuited pltf., or 
have given judgment for deft. :—Held: the judge 
of the county ct. was right in his decision, & in the 
way in which the matter came before him he could 
do no otherwise than he did. 

It was discretionary with the judge to stay pro- 
ceedings or not, & having exercised his discretion, 
it is not such a case as this ct. can review (CHAN- 
NELL, B.). ; 

A judge of a county ct. can only direct a nonsuit 
when no satisfactory proof is given to him entitling 
either pltf. or deft. to recover (BRAMWELL, B.).— 
BISsILL v. WILLIAMSON (1861), 7 H. & N. 391 3 8 
Jur. N. S. 42; 10 W. R. 109; 158 E. R. 525; 
sub nom. WILLIAMSON v. BISSILL, 31 L. J. Ex. 131 ; 
sub nom. BISsILL v. WILLIAMS, 5 L. T. 321. 

581. —— ———.] — WriGcuT v. WaLuis (1887), 
3T. L. R. 779; 515. P. Jo. 473, D. C. 

Annotations :—Refd. Kellard v. Rooke (1888), 57 L. J. Q. B. 

Mentd. Wild v. Waygood, [1892] 1 Q. B. 783. . 

582. No evidence to support plaintiff’s 
case—Action on contract—No evidence of contract.] 
—Where, on the trial of an action on contract, 
there is no evidence of the contract, yet the judge 
leaves the question of contract or no contract 

the jury, it is misdirection, & the ct. will direct a 
nonsuit to be entered. Semble: in such cases the 
judge should nonsuit pltf. or direct a verdict for 
deft.— York, Newoastte & Barwick Ry. Co. v. 
Crisp (1854), 14 0. B. 527; 231. J. 0. P. 1253 23 
L. T, 0.8.78; 183. P. 361; 18 Jur. 606; 2 W. R. 
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428; 189 BE. R. 217; sub nom. Crisp v. York & 
NEWCASTLE Ry. Co., 2 C. L. R. 1357. 


eat e Hughes v. Ga. Ww. Ry. (1 854), 14 Cc. B. 

Ann lin v. Ge N. Ry. (1854), 14°C. B. 647 ;' White o. 
G. W. Ry. (1857), 20. B.N.S.7. Mentd. Brown v. Bristol 
& Exeter 830; Peek v. North Stafford- 


hire R (i383), 10 yt Coe 47 

L. 4 Exch. 88; Parker v. &. 

588. —— Action for goods supplied to 
infant—No evidence that goods were necessaries. |- 
Where to a plea of infancy, in an action for goods 
supplied, pltf. replies that they were necessaries, 
the question of ‘‘ necessaries ”’ or ‘‘ not neces- 
saries’’ is one of fact, & therefore for the jury. 
But, like all other questions of fact, it should not 
be left to the jury by the judge, unless there is 
evidence on which they can reasonably find in the 
affirmative. 

Pitf. sued deft., a minor, for the price of a pair 
of jewelled solitaires worth £25, & of an antique 
goblet worth £15 15s., which pltf. knew, when he 
supplied it, was intended for a present. Deft. was 
the son of a baronet, with no independent estab- 
lishment; & in the receipt of an allowance of 
£500 a year. The question whether these articles 
were necessaries or not was left to the jury, who 
found that they were, & a verdict for pltf. for 
£40 15s. was accordingly entered :— 


Held: there was no evidence of either article 
being a necessary, & a non-suit ought to have been 
directed.—_ RYDER v. WOMBWELL (1868), L. R. 4 
Exch. 32; 38 L. J. Ex.8; 19 L. T. 4913; 17 W. R. 
167, Ex. Ch. 

Annotations :—Consd. Met. Ry. v. Jackson (1877), 3 App. Cas. 

ORS ee ~ "19 Insce. of New Zealand, 
. Inman, [1908] 2 K. B.1; 
cee ey ne eee ee mee nnenwey [1918] A. O. 626. Refd. 

Giblin v. McMullen (1868), L. R. 2 P. C. 317 ;_ Steward v. 

Young (1870), L. R. 5 C. P. 122; Dublin, Wicklow & 

Woxford Ry. v. Sry (1878), 3 App. Cas. 1155. Mentd. 

Jenner v. Walker (1868), 19 L. T. 398; Gorer v. Readon 

(1869), 20 L. T. 40; Blackman v. L. B. & 8S. C. Ry. (1869), 

17 W. R. 769; Cockle v, L. & 8. BE. Ry. (1870), L. RK. 5 

C. P. 457; Gee v. Mot. Ry. (1873), L. R. 8 Q. B. 161 

Company of African Merchants v. British & Foreign Marine 

Insce. (1873), L. R. 8 Exch. 154; Bridges v. North London 

Ry. (1874), L. R. 7 H. L. 213; Abbott v. Bates (1874), 43 

L. J.C. P. 150; Hill v. Arbon (1876), 34 L. T. 125 ; Barnes 

v. Toye (1884), 13 Q. B. D. 410; Johnstone v. Marks 

(887), 19 Q. B.D. 509 ; Finegan v. L. & N. W. Ry. (1889), 

63 J. P. 663 ; Hewlings v. Graham (1901), 70 L. J. Ch. 568 ; 

Everett v. Griffiths, [1921] 1 A. C. 631. 

584. Action for damages for negli- 
gence—No evidence of negligence.|—-On the plat- 
form of a railway station there were two doors in 
close proximity to each other, the one, for necessary 
purposes, had painted over it the words ‘“ For 
gentlemen,” the other had over it the words 

Lamp-room.” Pltf., having occasion to go to 
the urinal, inquired of a stranger where he should 
find it, & having reccived direction, by mistake 
opened the door of the “‘ lamp-room ”’ & fell down 
some steps & was injured. In an action against 
the co. :—Held: in the absence of evidence that 
the place was more than ordinarily dangerous, the 
judge was justified in nonsuiting pltf., on the 
ground that there was no evidence of negligence 
on the part of the co.—TooMEy v. LONDON, 
Brianton & Souru Coast Ry. Co, (1857), 3 
C. B. N. 8. 146; 271. J. 0. P. 39; 6 W. R. 44; 
140 E. R. 694; sub nom. TooNEY v. LONDON, 
TAU HTON & Sours Coast Ry. Co., 30 L. T. O. 8. 

v. 

Annotations :—Retd. Cornman v. Eastern Counties Ry. 
(1859), 4 H. & N. 781; Cotton v. Wood (1860), 8 C. B. N.S. 
568; Ryder v. Wombwell (1868), L. R. 4 Exch. 32; 
Gee v. Met. Ry. (1873), L. R. 8 Q. B. 161. 
son v. L. & Y. Ry. (1865), 34 L. J. Ex. 84; Indermaur v, 
Dames (1868), L. R.1C. P. 274; Smith». G. K. Ry. (1866), 
L. R.2C. P.4; Oratter v. Met. Ry. (1866), Har, & Ruth. 
164; Blackman v. L. B. & 8. C. Ry. (1869), 17 W. R. 769 ; 


3; Lewis v. McKee (1868), 
EK. Ry. (1876), 1 C. P. D. 
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Dublin, Wicklow _& Wexford Ry. v. § » 3 
App. Cas. 1155; Hall». Jupe (isd, wet '8. atte 
585. Not release of claim — Refusal of 

judge to hear evidence as to circumstances of 

execution.}|—An action was brought in a county ct., 
in the names of A. & B., as exors. of C., in respect 

of a claim accruing to testatrix. B. executed a 

release the day before the trial. The counsel for 

pitfs., upon whom the release came by surprise, 
proposed to call B. & to examine him as to the 
circumstances under which he had executed the 
release, for the uEpoee of eliciting from him 
whether or not it been fraudulently obtained, 
but without alleging the existence of fraud in fact. 

The judge refused to permit B. to be examined for 

that purpose, & pltfs. were nonsuited :—Held: 

(1) the nonsuit must be set aside ; (2) with costs.— 

ROBINSON v. VERNON (LORD) (1859), 7 C. B. N.S. 

231; 291. J.C. P. 1385; 1L. T. 67; 235. P. 824; 

6 Jur. N.S. 610; 8 W. R. 47; 141 BE. Rt. 804. 

Annotation :—.A18s to (2) Refd. Schrodor v. Ward (1863), 13 
C. B. N.S. 410. 

586. ——-- Document inadmissible for want of 
stamp—Provided objection taken at earliest possible 
moment.]—(1) The objection to the admissibility 
of a document in evidence for want of a stamp 
ought to be taken at the earliest possible moment. 
Where, therefore, pltfs., who were suing as exors., 
had put in evidence probate of the will of their 
testator, & the same had been read without objec- 
tion :—Held: deft. could not afterwards, by giving 
extrinsic evidence of the value of the estate, object 
to the admissibility of the probate for want of a 
sufficient stamp, & a nonsuit founded on such 
objection must be set aside with costs. 

(2) We must order deft. to pay the costs of the 
appeal, otherwise the redress thereby given would 
be fruitless (per CuR.).—HROBINSON v. VERNON 
(LORD) (1860), 7 C. B. N.S. 231, 235; 20L. J.C. ~ 
310; 7 Jur. N.S. 146; 141 EB. R. 804, 806. 
Annotation :—.48 to (2) Refd. Schroder v. Ward (1863), 13 

C. B. N. 8. 410. . 

587. ——~ Not where absence of jurisdiction not 
shown on face of platnt—But some evidence 
admitted which might have supported action not 
within jurisdiction.j—-AusTIN v. DowLine, No. 
68, ante. 

588. --— No cause of action in particulars — 
Sufficiency of allegations in particulars—Action for 
deceit.|—-Deft. caused to be inserted in a public 
newspaper an advertisement for the letting by 
tender with immediate possession “ all that farm,” 
etc. Pltf., believing in the bona fides of such 
advertisement, & desiring to become tenant of a 
place of the description advertised, was induced to 
take & did take trouble & incurred expense in going 
to & inspecting the property & in the employment 
of persons to inspect & value it for him, with a view 
to his becoming tenant thercof. Deft. knew at the 
time he caused the advertisement to be published 
that he had not power to let the farm, & in fact the 
farm was not to be Ict, & deft. caused the advertise- 
ment to be issued to serve some purpose of his own 
other than that appearing by the advertisement. 
Upon the above facts, disclosed by the particulars 
in a plaint ina county ct., the Judge directed a 
nonsuit, holding that no cause of action was dis- 
closed :—Held: the judge was wrong, & he ought 
to have heard the evidence. 

If the particulars disclose no cause of action the 
judge would act rightly in nonsuiting pltf. (BLACK- 
BURN, J.).—RICHARDSON v. SILVESTER (1878), 
L. R.9 Q. B. 34; 48. 5.Q.B.1; 29 L. T. 395 ; 
38 J. P. 628; 22 W. R. 74, D.C. 

Annotation :—Mentd. Alello v. Worsley, [1898] 1 Ch. 274, 
589. Action for negligence 
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Sect. 2.—Judgment : Sub-sects. 4, 5, 6, 7 & 8, 
3: Sub-sect. 1, A.] 


causing personal =i SDT — Evans v. Sours 
mon TraMways Co. (1894), 10 T. L. R. 312, 
590. —— Not where evidence to go to jury— 
Action for damages for negligence—Personal 
injuries.}—-In an action against defts. for negli- 
gence it was proved that pltt., being a passenger on 
defts.’ railway, got u m his seat & put his 
band on the which passed across the window 
of the carriage, with the intention of looking out 
to see the lights of the next station, & that the 
pressure caused the door to fly open, & pltf. fell 
out & was injured. There was no further evidence 
as to the condition of the door & its fastenings. 
The jury having found for pltf. leave being 
reserved to enter a nonsuit on the ground that 
there was no evidence of defts.’ liability :—Held : 
that there was evidence, & the verdict ought to 
stand.—GEE v. METROPOLITAN Ry. Co. (1873), 
L. R. 8 Q. B. 161; 42 L. J. Q. B. 105; 28 L. T. 
282; 21 W. R. 584, Ex. Ch. 
Annotations :—Mentd. Hogan v. 8. EH. “ie (1873), 28 L. T. 
; (1873), 28 L. T. 711; Robson 
16 Q. B. 271 


971; Richards v. G. I. 
71; Benson v. Furness 


vo. N. E. Ry. (1875), L. R. 
Ry. (1903), 88 L. T. 268. 
591, ——. Loss of luggage.|—L. on 

his arrival at defts.’ station handed his bag to a 

porter, at the same time telling him he was going 

to W. The porter took the luggage to the plat- 
form & was about to have it labelled when pltf. 
told him he would take it with him in the carriage. 

The porter then left suddenly, leaving the bag on 

the platform, & pltf. went to get his ticket. On his 

return the bag was found to be missing. At the 
trial in the county ct. pltf. was nonsuited :—Held : 
the nonsuit was wrong, & there was evidence to go 
to the jury that the bag was entrusted to the 
servant of defts. to go to W. as passenger's luggage. 

Qu.: whether a successful applt. is entitled to 
his costs in all cases, or whether it is a matter of 
discretion with the ct. to grant them or not.— 

LEACH v. SOUTH EASTERN Ry. Co. (1876), 34 L. T. 

134; 40 J. P. 485, D.C, 

Sala :~—Mentd. Bunch rv. G, W. Ry. (1886), 17 Q. B. D. 








592. ——— Not where prima facie case proved 
by plaintiff—Ejectment.|—Pitf. in ejectment gave 
evidence of possession for thirteen years, & of acts 
of ownership by fencing & allowing other P soap 
to use the land; also that deft. came on the land 
five or six years ago without permission :—Held : 
this was sufficient evidence to justify the refusal 
of a nonsuit. Semble: a nonsuit in a county ct., 
if applied for at the trial, may be moved under 
1875 Act, without leave reserved.—WHALE v. 
Hrrcscock (1876), 34 L. T. 186. 

593. —— Not where wrong defendant sued— 
Defendant entitled to dudgeoe nt ttt: brought 
an action in the county ct. against defts., a body of 
persons who had organised a live-stock show, to 
recover damages for personal injuries sustained by 
her in consequence of an advertisement board 
outside the premises having been blown down up 
her. From the evidence given on behalf of pitt., 
it appeared that defts. were not the parties really 
liable, & thereupon the county ct. judge nonsuited 
pltf., but deprived defts. of costs on the ground 
that they had not sve every assistance to pltf. 
to enable her to determine who was the party 
liable :—Held: (1) as the evidence for pltf. showed 
that she never could have recovered against defts., 
the judge should have entered judgment for them 
i of no pltf.; (2) as the nonsuit could 
not stand, the ct. were entitled to give the judgment 


Country CouRTs. 


which ought to have been given in the county ct., 
and to attach to it the proper consequences, 
namely, that defts. should have their costs.— 
WEsTGATH v. Crown, [1008] 1 K. B. 24; 77 
L. J. K.B. 10; 97 L. T. 769; 247. L. RB. 14; 52 
Sol. Jo. 18, D. C. 
sa stag rT to (2) Refd. Higgins v. Higgins, (1916) 

594. Effect of nonsuit—Whether bar to subse- 
quent action.|—PoyseR v. Minors, No. 562, 
ante. 

595. ——- ——-.}-Davis v. Great HAstTern 
Ry. Co., No. 564, ante. 

See, now, County Court Rules, Ord. 22, r. 10. 

596. Application to High Court for nonsuit— 
Whether leave necessary.]— WHALE v. HiTcHcock, 
No. 592, ante. 

Appeals generally, see Part VIII., post. 


Sus-sect. 5.—TIvE FOR PAYMENT AND INSTAL- 
MENTS. 

597. Order for payment—Nature of—Not part 
of judgment.|—ByYRNE v. KNipH, No. 146, ante. 

598. Construction of — ‘‘ Month.’’] — 
SaunDERS v. SWANSEA FINANCE Co., Lip. & 
Home (1905), 21 T. L. R. 317, C. A. 

See, generally, TIME. 

599. Payment into court of part of judgment 
debt— Without consent of creditor—Validity.|— 
Certain creditors recovered a judgment against a 
debtor in the county ct. & it was ordered that the 
full amount of the judgment debt should be paid 
on a day specified. Before the day named in the 
judgment for payment of the debt the debtor paid 
into ct. a sum in part satisfaction thereof. The 
judgment creditors repudiated this payment & 
issued a bkptcy. notice requiring the debtor to pay 
the judgment debt in full without making any 
allowance for the payment into ct. :—Held: after 
the ee into ct. execution could not issue for 
the amount of the judgment, but only for the 
balance after giving credit for the amount paid 
into ct., & consequently the bkptcy. notice was 
invalid. Re MiLLeR, Ee p. FURNITURE & FINE 
ARTs DeposiTrorigs, Lrp., [1912] 3 K. B. 1; 81 
L. J. K. B. 1180; 107 L. T. 417; 19 Mans. 354 ; 
sub nom. Re DEBTOR (No. 2 of 1912 BRENTFORD), 
Ex p. JUDGMENT CREDITORS, 56 Sol. Jo. 634, C. A. 

See, now, Ord. 23 & 12b. 

Duty of registrar—As to preparation of notices 
of judgments or orders for payment of money.]— 
See No. 38, ante. 





Sus-sEcT. 6.—AGAINST ExEcurors. 

600. Necessity for suing on devastavit—To 
obtain Judgment de bonis propriis.|—-In an action 
commenced in the High Ct. in 1905 & transferred 
to the county ct. against one of two exors. of a 
testator who died in 1897 in respect of claims 
accruing due in 1903 & 1904 upon a antee 

iven by testator pltfs. alleged a devastavit to have 

een committed by deft., in bbe inetd handing 
over assets of testator to a benefic under the 
will in 1898, more than six years before the com- 
mencement of the action, without making any 
provision for future liability under the tee. 
The county ct. aes having given judgment for 
pltfs., adjudging that deft. had committed a 
devastavit, & having ordered execution against 
deft. de bonis propriis:—Held: the claim in 
respect of the devastavit was barred by Stat. 
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Limitations, & therefore the order for execution 
de bonis propriis was wrong. 

The judgment is a judgment according to Form 
238 of the rules, which by its title is expressed to be 


a ‘judgment against an exor. who has wasted 
assets.” That is a judgment which can be given 
only in t of a plaint coming within Ord. 30, 


rr. 3 & 4. The plaint in the present case was not 
of this character. It was a claim against deft. as 
exor. simply, & did not allege that he had wasted 
assets, & the only judgment that could be given in 
respect of it, so far as the amount claimed is con- 
cerned, was a judgment de bonis is, de 
bonis testatoris ndo acciderint. But I will 
assume in favour of pltfs. that at the trial the 
plaint was amended either by changing it into a 
plaint alleging a devastavit according to Ord. 30, 
rr. 3 & 4, or by adding such a plaint. I do not 
think that this was in fact the case, & I am of 
opinion that deft. might rely on the incorrect form 
of the judgment as a sufficient ground for our 
increased costs, &, inasmuch as the parties are 
allowing the appeal. But this would only lead to 
desirous that the substantial question should be 
decided on this appeal, I think it better to treat the 
case as though such an amendment had been made. 
The effect of Ord. 30, rr. 8 & 4, appears to me to be 
that, if a pltf. in the county ct. wishes to obtain, 
as against an exor., relief on the ground that he 
has wasted the assets of testator he must sue upon 
a devastavit (FLETCHER MOULTON, 1.J.).—LACONS 
v. WARMOLL, [1907] 2 K. B. 850; 76 L. J. K. B. 
914; 97 L. T. 379; 23 T. L. R. 495, C. A. 
Annotations :—Refd. Ke Blow, St. Bartholomew's Ho 

v. Cambden, (1914] 1 Ch. 233 ; 

Pattondon, [1919] 2 Ch. 50. Men 

v. Roberts (1911), 55 Sol. Jo. 632. 

601. Judgment of assets quando acciderint— 
Assets coming to executor’s hands subsequently.|— 
Deft. sued in a county ct. as an exor., pleaded 
plene administravit, & judgment was given for plté., 
for the debt, to be levied of assets guando acciderint. 
Pité. afterwards took out a summons, suggesting a 
devastavit :—Held: no ground for a prohibition, 
although the summons was irregular, in not stating 
that the assets had come to deft.’s hands after 
judgment.—ELuis v. WatTr (1849), 8 C. B. 614; 
Rob. L. & W. 147; Cox, M. & H.317; 19L.J.C.P. 
rt 14L. T. 0.8. 155; 13 J. P. 748; 187 E. R. 


ital 
Richardson, Pole v. 
td. Fle Croyden, Hincks 


See, generally, ExEcurors & ADMINISTRATORS. 


SUB-sECT. 7.—REGISTRY OF JUDGMENTS. 


Publication of extract from registry—Whether 
action for defamation Iies.]—Sce LIBEL & SLANDER. 


SuB-sEcT 8.—ENFORCEMENT. 

, 602. Whether by action.]/—An action of debt 
lies upon a judgment of a county ct., & the declara- 
tion need not state that deft. resided within the 
Jurisdiction of the county ct., or was liable to be 
summoned to that ct. for the debt; it is enough 
to state that pit levied his plaint in the county ct. 
for a cause of action within its jurisdiction. 
—WILLIaMs v. JONES (1845), 13 M. & W. 628; 2 
Dow. & L. 680; 14 L. J. Ex. 145; 41.7. 0.8. 
a ; 168 BE. Ba 262. 
i. J. Q. B, gel. Montd East & West india Docks é 

Junction Ry. v. Gattke (1851), 3 Mac. & G. 
155; South Staffordshire Ry. v,. Hall (1861), 17 L. T. O. 8. 

Oinn e Cox (1860), Pra eT. 990; Godard o Gray 

(1870), L. BR. 6 Q. B.189; Sehibsby v, Westenhols (18705, 
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L, R. 6 Q. B, 155 ; _Rousilion v. Rousillon (1880), 14 Ch. D- 

351; Abouloff v. Oppenheimer (1882), 10 Q. B. D. 296> 

Roblas, (1907) 2 ke Be is Beal Gyan aaa) 

K. B. 302; Harris v. Taylor, [1915] 2 KE. B. 680. 

608. ——.]—An action is not maintainable 
in a superior ct. upon a judgment in a county 
ct. established under 1846 Act.—BERKELEY v. 
ELDERKIN (1853), 1 E. & B. 805; 22 L. J. Q. B. 
281; 21 L. T. O. S. 743; 17 J. P. 568; 17 Jur. 
Aue 1 W. R. 305; 10. L. R. 416; 118 BE. R. 
Annotations :-—Folld. Austin v. Mills (1853), 

Distd. Bennett v. Powell (1855), 3 Drew. 

R. v. Essex County Court Judge (1887), 18 

Savill v. Dalton, figis] 8 K. B. 174. . Moreton v. 

Holt (1855), 10 Exch. 707; Bailey v. Bailey (1884), 13 

Q. B. D. 856. Mentd. Patrick v. Shedden (1853). 22 

L. J. pe 283; Carter v. Smith (1855), 24 L. J. Q. B. 

141; utchinson v. Gillespie (1856), 11 Hxoh. 798; 

Edwards v. Coombe (1872), L. KR. 7 C. P. 519; Re Hender- 

son, Nouvion v. Freeman (1887), 35 Ch. D. 704; Norton 

v. Gregory (1895), 73 L. T. 10. 

604. .]— AUSTIN v. MILLS, No. 559, ante. 
Suit in equity.]|—See No. 21, ante. 

See, now, 1888 Act, 8. 63. 

By execution.]— See Sect. 4, post. 

Whether judgment bar to subsequent action.|— 
See sub-sect. 2, B., ante. 


9 Exoh. 288. 
326. e 
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Srcr. 3.—NEW TRIAL. 
SuB-sECT. 1.—JURISDICTION OF CoUNTY COURT. 
A. Power to order New Trial. 

See 1888 Act, s. 93. 

605., With jury—First trial without jury—Costs 
of application ordered to be paid to & received by 
party opposing application—Waiver of right to 
object to order.|—On motion for a new trial on a 
plaint in the county ct., which had been tried by 
the judge alone, the judge ordered that the second 
trial should be had before a jury, & that the costs 
of the application should be paid to the party 
opposing the application :—Held: whether the 
judge had power to make such order or not, the 
opposing party had, by accepting such costs, pre- 
cluded himself from afterwards objecting to the 
order.—SPARROW v. REED (1848), 5 Dow. & L. 
633 ; 2 Saund. & C. 240; 17 1. J. Q. B. 183; 11 
L. T. O. S. 181; 12 Jur. 896; 12 J. P. Jo. 342. 

606. After one refusal to grant new trial.j|—-A 
county ct. judge having once refused to grant a new 
trial under the power conferred on him by 1846 
Act, s. 89, is functus officio, & cannot grant one 
afterwards, on changing his mind. Inferior cts. 
have, generally speaking, no right to grant new 
trials without the aid of a statutory power to do so. 
—GREAT NORTHERN Ry. Co. v. Mossop (1855), 17 
O. B. 180; 251. J. 0. P. 22; 2 Jur. N.S. 21; 4 
W. R. 116; 189 E. R. 1018; sub nom. Mossop v. 
GREAT NorRTHERN Ry. Co., Saund. & M. 112; 26 
L. T. O. 8. 91 ; S95 F161 ea hits Be cena eee 

notations :-— - Uv. youn 10 
Anige8), 60 LT. 248. Reid. Irving v. Askow dat), 

L. R. 6 Q. B. 208. 

607. ——— What amounts to refusal.]—-BARTON 
v. TITMARSH (1880), 49 L. J. Q. B. 573; 42 L. T. 
610; 28 W. R. 821, O. A. 

608. —— ——— Refusal but leave reserved to 
make fresh application.|—An erroneous decision as 
to the admissibility of evidence, or a decision 
without any evidence to hy ga it, given by a 
county ct. judge in a matter in which he has juris- 
diction, are not grounds for a prohibition. 

In an action in a county ct. the jury gave a 
verdict for defts. Pités.’ counsel thereupon applied 
to the judge for a new trial on the ground of gur- 
prise, & that the verdict was against the weight of 
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evidence, but the application was refused. Pitfs.’ 
counsel then said t he had reason to believe 
that there was a further ground for asking for a new 
trial, viz. misconduct on the part of the jury. The 
judge said that he could apply on that ground on 
the next ct. day. Upon the next ct. day the judge 
heard & granted an application for a new trial, 
on the ground of the total incapacity of one of the 
jurymen to attend to the case owin bodily 
suffering. Upon a motion for a prohibition :— 

Held: although the judge had no jurisdiction to 

hear a second motion for a new trial after he had 

dismissed the first, he had jurisdiction to adjourn 
the first motion, & what had taken place after the 

verdict was in effect an adjournment & not a 

dismissal of the motion.—R. v. GREENWICH 

County CourT JUDGE (1888), 60 L. T. 248; 37 

W. R. 132; 56 T. L. R. 74, C. A. 

609. After judgment of High Court on special 
case— Questions raised by special case & on applica- 
tion for new trial dissimilar.)—A verdict having 
been found for pltf., the Q. B. Div. on a special case 
held that there was evidence to go to the jury. 
The county ct. judge subsequently ordered a new 
trial :—Held: as the points raised by the special 
case & on the application for a new trial were 
distinct, the ct. could not set aside the order for a 
new trial.—-BRooks v. LONDON & NORTH-WESTERN 
Ry. Co. (1885), 1 T. L. R. 514, D.C. 

610. After action struck out for want of juris- 
diction.]—(1) An appeal lies without leave from 
the decision of a Div. Ct. upon an application for 
a prohibition to a county ct. 

(2) A county ct. judge struck a case out under 
1867 Act, s. 14, for want of jurisdiction, but subse- 
quently, being of opinion that his decision as to 
jurisdiction was erroneous, ordered a new trial :— 

eld: he had power to order a new trial in such a 
case.— LISTER v. WooD (1889), 23 Q. B. D. 220; 
53 J. P. 773; 37 W. R. 738; 5 T. L. R. 475, C. A. 
Annotations :—As to (1) Refd. The Kecepta, [1893] P. 255; 

Astor 1. Barrett, [1920] 3 K. B. 633. 

611. In action heard by registrar.|——Where the 
registrar of a county ct. has, in the exercise of the 
jurisdiction given by 1888 Act, s. 92, heard & 
determined a disputed claim, the county ct. judge 
has power under s. 93 to order a new trial, if the 
registrar’s decision was wrong in law. 

Semble: No appeal lies to the High Ct. from the 
registrar with leave of the registrar.—ROsIN v. 
RANK (JOSEPH), Lrp., [1912] 2 K. B. 528; 81 
L. J. K. B. 854; 106 L. T. 986; 28 T. L. R. 449; 
56 Sol. Jo. 597, D. C. 

Where notice of application for new trial in- 
sufficient.|—See Nos. 613, 614, post. 

612. No power to enter judgment for applicant 
~—QOn application for new trial.|—A county ct. 
judge has no jurisdiction, on an application for a 
new trial of an action tried in the county ct. to 
enter judgment for the applt.—HOBINSON v. 
Fawcetr & Furry, [1901] 2 K. B. 325; 70 
L. J. K. B. 639; 84 L. T. 629, D. C. 

‘Annotations :—Mentd. Rigby v. Cox, [1904] 2 K. B. 208; 
Clarke v. West. Ham Corpn., [1914] 2 K. B. 448; Sana- 
torium v. Marshall, (1916) 2 K. B. 57; Astor v. Barrett, 
(1920) 3 K. B. 633. 

Appeal from refusal to order new trial.j|—Sce 
Part VIITI., Sect. 1, sub-sect. 1, H. (6), post. 


B. Procedure on Application for New Trial. 
613. Notice of application—Discretion to dis- 
pense with.|—-R. 41 framed under 1849 Act, s. 12, 
requiring seven days’ notice of an application for a 
new trial, is directory only; & the judge may, in 
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his discretion, dispense with regular notice, if 
satisfied that a sufficient case for so doing is made 
out, & may grant a new trial under the power given 
him by 1846 Act, s. 89.—CARTER v. SMITH (1855), 
4E. & B. 696; 24L. J. Q. B. 141; 24L. T. 0.8, 
254; 19 J. P. 436; 1 Jur. N. 8S. 279; 3 W. R, 
235; 8C. L. R. 848; 119 BE. R. 257. 

aa a :—Mentd. G. N. Ry. v. Mossop (1855), 17 C. B, 


Remedy of party aggrieved by 
order—Application to set aside order not pro- 
hibition.|— Ord. 28, r. 1, provides that a person 
applying for a new trial in a county ct. shall give 
the opposite party seven clear days’ notice in 
writing of his intention so to apply. 

A notice was given by deft. to pltfs. by letter 
on Nov. 8, stating that he would apply on Nov. 12 
for a new trial. Pltfs. refused to accept this 
notice as being too short, & did not attend at the 
hearing on the 12th. The fact that pltfs. objected 
to the notice was brought before the judge, who, 
however, made an order for a new trial. Pltfs. 
applied for a prohibition to restrain the judge 
from hearing the case on the new trial :—Held : 
a prohibition ought not to be granted, as the 
proper proceeding to have been adopted would 
have been to have made an application to the 
judge to set aside the order for a new trial as 
irregular.—JONES’ TRUSTEES v. GITTINS (1884), 
51 L. T. 599, D.C. 

615. To what court application made—Second 
trial heard by consent in another court—Applica- 
tion for third trial must be made in second court.]— 
CookE v. SMITH (1896), 12 T. L. R. 629, C. A. 

—— Remitted action.|—See No. 393, ante. 

616. Affidavit in support of application— 
Surprise.|-GELDART v. BLEAZARD & Sons, [1916] 
W.N. 417, D.C. 

617. —— Intention to call fresh evidence.]} 
—-A judgment in his favour is in the nature of a 
right vested in a litigant, & it is in the public 
interest that unsuccessful litigants should not be 
encouraged to make applications for new trials ; 
therefore such an application should not be granted 
upon the ground that appct. was surprised, unless 
he can go further & show that the surprise may 
have led to an erroneous decision. When the 
application is based upon the appct.’s intention 
to call fresh evidence, the ct. should not accept a 
mere statement to that effect, but should require 
convincing proof that the evidence is available, & 
is of a responsible character ; that it is not a mere 
denial of evidence given before, but is of so weighty 
a nature that its absence may havo caused a mis- 
carriage of justice; & that it could not with 
reasonable diligence have been called at the trial. 

Appct. claimed compensation under Workmen’s 
Compensation Act, 1906 (c. 58), for injury by 
accident. The employer pleaded that at the date 
of the accident appct. was not in his employment. 
At the hearing appct. was asked whether he had 
not been dismissed about three days before the 
accident, & he denied that that was so. The 
employer gave evidence of the dismissal, being 
corroborated in that respect by four other wit- 
nesses. The county ct. judge held that the 
employment was not proved. Appct. applied to 
the same judge for a new trial on the ground of 
surprise at the trial, in that he thought the defence 
pleaded implied that he had never been in the 
resp.’8 employment, & also that he desired to call 
fresh evidence since obtained to rebut the evidence 
of dismissal. His counsel merely stated that two 
unnamed witnesses would be called, & thereupon 
the judge ordered a new trial. The employer 
appealed, & it was stated that the practice in the 
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ppounty ct. was to accept such general statements 
on an application for a new trial :—Held: as to 
the question of surprise, there was no evidence of 
any miscarriage of justice, &, further, in the High 
Ct. a new trial would not have been granted on a 
statement of the kind in question unsupported by 
any evidence whatsoever, & in the circumstances 
there ought to be no new trial.—GuEst v. IBBOTSON 
(1922), 91 L. J. K. B. 558; 126 L. T. 738; 388 
T, L. R. 325; 66 Sol. Jo. 298, D. C. 

Proceedings under Workmen’s Compensation 
Acts generally, see Master & SERVANT. 


C. Grounds for ordering New Trial. 


See 1888 Act, s. 93. 

618. General rule—Same grounds as High 
Court.)—The power to grant new trials conferred 
upon the judges of county cts. by 1888 Act, s. 93, 
is not an absolute power to be excrcised upon any 
grounds which the judge may think fit, but subject 
to the same limitations as to the grounds on which 
a new trial may be granted as are imposed upon 
judges of the Supreme Ct.-—MurraGH v. BARRY 
(1890), 24 Q. B. D. 632; 59 L. J. Q. B. 388; 388 
W. BR. 526; 6 T. L. R. 3800, D. C. 

Annotations :-—-Consd. Simpson v. Karlam (1896), 40 Sol. Jo. 

27. Apprvd. & Folld. Dean v. Brown, [1909] 2 K. B. 

Abe Consd. Clarke v. West Ham Corpn., [1914] 2 K. B. 


Apld. Sanatorium v. Marshall, [1916] 2 K. B. 57. 
Refd. How v. L. & N. W. Ry., [1891] 2 Q. B. 496; Astor 
v. Barrott, [1920] 3 K. B. 633. 

619, —— -|—The power given by 1888 

Act, s. 93, to a county ct. judge, if he shall think 

just, to order a new trial to be had upon such terms 

as he shall think reasonable, is a judicial, not an 
arbitrary, discretion, & the judge is bound by the 
rules binding upon the High Ct.—BRown v. DEAN, 

[1910] A. C. 373; 79 L. J. K. B. 690; 102 L. T. 

661; sub nom. DEAN v. BRown, 54 Sol. Jo. 442, 

H. L. 

Annotations :—Consd. Sanatorium v. Marshall, [1916] 2 K. B. 
57; Hip Foong Hong v. Neotia, [1918] A. C. 888; Astor 
v. Barrett, [1920] 3 K. B. 633. Refd. Clarke v. West Hain 
a ar [1914) 2 K. B. 448; Guest v. Ibbotson (1922), 
91L. J. K. B. 558. 


620. Verdict against weight of evidence— 
Agreement of parties to accept verdict of mafority.| 
—On the trial of an action in the county ct., there 
being a disagreement of the jury, the parties were 
asked by the judge if they would accept the verdict 
of the majority, & they consented to do so, but 
afterwards the unsuccessful party applied for, & 
obtained from the judge, a new trial, on the 
ground that the finding of the jury was against 
the weight of evidence & unreasonable :—Held : 
the county ct. judge had power to entertain the 
application for a new trial, notwithstanding the 
consent of the parties to accept the verdict of the 
majority of the jury, the judge being within his 
jurisdiction in holding that the consent of the 
parties to accept the verdict of the majority 
meant no more than that they agreed to treat that 
as equivalent to a unanimous verdict.—Gnroom v. 
alr a (1893), 69 L. T. 293; 37 Sol. Jo. 584, 
DD 





621. ——— Suspicion of bias on part of jury.!— 
In a county ct. action brought by a pupil in a 
public elementary school against an assistant 
mistress for damages for assault consisting in 
corporal punishment inflicted by the mistress 
on the pupil, the jury found a verdict for deft. 
But the county ct. judge granted a new trial 
on the grounds that there was a suspicion of 
bias on the part of the jury, & that a material 
finding of the jury was against the weight of 
evidence. On appeal to the Div. Ot. from the 
grant of a new trial by the county ct. judge it was 
held, on the facts, that there was no evidence to 
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justify the grant of a new trial on the first ground, 
& the case must be remitted to the county ct. for 
the learned judge to consider whether he would 
grant a new trial on the sole ground that the 
verdict was against the weight of evidence. On 
appeal to Ct. of Appeal :—Held: without con- 
sidering the austin as to the right of an assistant 
teacher to inflict corporal punishment, the decision 
of the Div. Ot. must be affirmed.—-MANSELL v. 
GRIFFIN, [1908] 1 K. B. 947; 77 L. J. K. B. 676; 
99 L. T. 182; 72 J. P.179; 247. L. BR. 481; 52 
Sol. Jo. 376; 6 L. G. R. 548, O. A. 

622. No evidence for jury— After ruling of 
evidence for jury.!—-A county ct. judge who at 
the trial of an action with a jury has ruled that 
there is evidence for the jury & has entered judg- 
ment for the pltf. in accordance with the verdict, 
has no power to grant a new trial on the ground 
that there was no evidence for the jury. 

With regard to the point that there was no 
evidence to go to the jury that is undoubtedly a 
question of law, & there is, therefore, a right of 
appeal from the decision of the county ct. judge 
on that point (ATKIN, J.).—CLARKE v. WEST HAM 
Corpn., [1914] 2 IK. B. 448; 83 L. J. K. B. 1306; 
110 I. I. 1007; 78 J. P. 309; 30 T. L. R. 389; 
58 Sol. Jo. 496; 12 L. G. BR. 744, D. C. 


Annotations :—Consd. Astor v. Barrett, [1920] 3 K. B. 633. 
Refd. Sanatorium v. Marshall, [1916] 2 K. B. 67. 


628. Verdict before all evidence called — Mis- 
conduct of jury.]|—An action was brought by pltf., 
who was the tenant to defts. of certain premises, 
for interfering with his water supply. The defence 
was that the shortage of watcr was not due to any 
defect in the supply, but to the waste of the water 
by pltf. Pltf.’s case having been closed, threo 
witnesses were called for defts. to prove the defence 
alleged. The jury then interposed & said that 
they had heard enough evidence of that class, & 
asked that defts.’ expert might be called. There- 
upon defts.’ counsel, thinking that the jury were 
in his favour, although he had six other witnesses 
to the facts in dispute in ct., called his expert & 
closed his case. The jury returned a verdict for 
pitf. The judge, upon the application of defts., 
granted a new trial upon the ground of misconduct 
on the part of the jury —Held: the intimation of 
the jury having misled defts.’ counsel & also the 
judge as to the view which they took of the case, 
there were materials upon which he was entitled 
to order a new trial upon the ground that the jury 
had misconducted themselves & had procured a 
miscarriage of justice, &, as the exercise of his 
discretion in ordering a new trial was based upon 
proper materials, no appeal lay from his decision.— 
Biaas v. Evans (1912), 106 L. T. 796, D. OC. 

624. New evidence forthcoming — Available at 
trial.|—Stmpson v. HARLAM (1896), 40 Sol. Jo. 
227, D. C. 

625. Mistake -— As to effect of plaintiff’s evi- 
dence.|—-Simeson v. EARLAM, (1896), 40 Sol. Jo. 
227, D.C. 

626. In law.|—By 1888 Act, s. 93, every 
judgment & order of the ct., except as in this Act 
provided, shall be final & conclusive between the 
parties. .. . The judge shall also in every case 
whatever have the power, if he shall think just, 
to ordcr a new trial to be had upon such terms as 
he shall think reasonable. 

A county ct. judge, in an action against joint 
tort-feasors tried without a jury, assessed the 
damages separately against defts. & gave judgment 
against them severally. Being subsequently con- 
vinced that he had made a mistake he ordered a 
new trial :—Held: he had jurisdiction to do this, 
inasmuch as the correction of the mistake did not 

L 





514 
Sect. 8.—New trial: Sub-sect. 1, C.; aub-sect. 2. 


involve reversing the judgment & entering judg- 
ment for defte.—AsToR v. BARRETT, [1920] 8 
K. B. 688; 70 L. J. K. B. 177; 124 L. T. 208; 
36 T. L. R. 888; 64 Sol. Jo. 788, 0. A. 

627. ———_ ——— By registrar.|— Rosin v. RANK 
(JosEPH), Lrp., No. 611, ante. 

628. Judge’s misdirection of himself.]— 1888 
Act, 8. 98, provides that every p udemte of the ct. 
pai i as in the Act provided, s be final & 
conclusive between the parties; & that the judge 
shall also in every case whatever have the power, 
if he sball think just, to order a new trial to be had 
upon such terms as be shall think reasonable. 

In an action in the county ct., for damages for 
breach of warranty on the sale of a horse, the 
judge decided in favour of pltfs. There was 
evidence that at the time of the sale the horse was 
suffering from a cold, & that it afterwards became 
broken-winded & useless to pltfs. An application 
was made to the judge for a new trial on the 
ground that he had misdirected himself in drawi 
an erroneous inference that the cold from whic 
the horse was suffering indicated broken-winded- 
ness, & he decided that he had so misdirected 
himself & ordered a new trial :—Held: the judge 
had jurisdiction to make an order.—SANATORIUM, 
Lrp. v. MARSHALL, [1916]2 K. B.57; 85L. J. K. B. 
941; 114 L. T. 791; 32 T. L. R. 477; 60 Sol. Jo. 
568, D. C. 

Annotation :-—Refd. Astor v. Barrett, [1920] 3 K. B. 633. 

Surprise.|—See Nos. 616, 617, ante. 

Intention to call fresh evidence.|—See No. 617, 


ante. 
Appeal from refusal to order new trial.|—See 
Part VIII., Sect. 1, sub-sect. 1, H. (0), post. 


SUB-SECT. 2.—JURISDICTION OF HicH Court. 

See 1888 Act, s. 122. 

629. Power to decide on whole case stated—Not 
limited to precise question submitted.]—STANCLIFFH 
v. CLARKE, No. 575, ante. 

630. Grounds for ordering new trial—Evidence 
improperly rejected—No miscarriage of justice 
occasioned.|—-Evidence had been improperly re- 
jected by the county ct. judge, but the ct. on the 

earing of the motion for a new trial were of 
opinion that no miscarriage of justice had been 
thereby occasioned :—Held: a new trial would be 
refused.—-SHAPCOTT v. OHAPPELL (1883), 12 Q. B. D. 
68; 68L. J.Q.B.77; 32 W. R. 183, D. C 


Annotations :—Mentd. Mathews »v. yah (1884), 13 Q. B. D. 
403; Prichard v. Prichard (1884), 54 L. J. Q. B. 30. 


631. - Failure to decide whether right to 
sue waived by plaintiff.) — Jarrow BvumILpInG 
Soocinry v. TRAVERS (1889), 88 L. T. Jo. 48, D. CO. 

632. Surprise.|—An application for a new 
trial on the ground of surprise must be made to 
the county ct. judge (BRAY, J.).—Torts v. PEARL 
LiFE ASSURANCE Co., Ltp. (1913), 110 L. T. 190; 
80 T. L. R. 212, D. 0.3; affd. on other grounds, 
{1915} 1 K. B. 189, O. A. . 

683. ——— One defendant dismissed from action 
- -Before whole case heard—PrimA& facie case made 
out.|—HUMMERSTONE v. Lmary, No. 641, ante. 

——.|— See, generally, PRACTION & URE. 

On appeal from order of county court judge 
granting or ee new (trial.)—See Part VIII., 
Sect. 1, sub-sect. 1, H. Os t. 

In Admiralty causes.|—See ADMIRALTY, Vol. I., 
p. 281, No. 1569. 

Appeals generally, see Part VIII., post. 
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Snor. 4.—EXECUTION. 
Sup-snhoT. 1.—IN GENERAL. 


684. Against goods on default of payment under 
judgment or order—Whether service necessary— 
Verbal order to pay—Default of payment.}—Hxiy 
v. MouLs, No. 546, ante. 

See, now, 1888 Act, s. 146. 

635. ——— Order varying time of payment.] 
—ELY v. MoULE, No. 546, ante. 

636. Examination of debtor as to property 
—Married woman—Examination as to separate 
estate.|—-Where a judgment or order has been 
obtained against a married woman for the recove 
or payment of money an order may, under Ord. 25, 
r. 52, be made for her examination as to her 
separate estate-—AYLESFORD (COUNTESS) v. GREAT 
WESTERN Ry. Co., [1892] 2 Q. B. 626; 57 J. P. 
70; 41 W. R. 42; 8 T. L. R. 786; 86 Sol. Jo. 
714, D. C. 

See, now, Ord. 25, r. 71. 

637. Against shareholder of joint stock com- 
pany.J]—TAyYLor v. CROWLAND Gas & COKH Co., 
No. 99, ante. 

638. Against equitable chattel estate—Chancery 
suit in aid of jJudgment.|—BENNETT v. POWELL, 
No. 21, ante. 

639. For what amount ‘execution may be taken 
out—Judgment to pay money into court—Part of 
debt & costs paid out of court.|—Pitf. who has 
obtained judgment for debt & costs in the county 
ct., & has received from deft. out of ct. either the 

; of the debt, is entitled to a 
of execution for the residue of the debt & costs, or 
for the costs alone, as the case may be, although 
in form the judgment is to pay the money into 
ct., & the Ct. of Q. B. will grant a mandamus to 
the clerk of the county ct. commanding him to 
issue such writ of execution. 

I wish it to be understood that it is our clear 
opinion that if the whole of the debt has been 
paid there may be execution for the costs, & if a 
part has been paid there may be execution for 
the residue & for the costs (LORD CAMPBELL, O.J.). 
—R. v. SuRREY County Court CLERK (1852), 
Cox, M. & H. 613; 21L. J. Q. B. 310; 19 L. T. O.S. 
186; 16 J. P. 664; 17 Jur. 179. 
sir alec :—Distd. Davies rv. Fletcher (1853), 1 C. L. R. 

640. ——— Amount exceeding statutory limit.]— 
No certiorari lies to remove into a superior ct. 
interpleader proceedings in a county ct. 

The officer of a county ct. who has seized goods 
in execution under process of that ct. is not 
required to retire from possession of them because 
an interpleader summons has been issued. 

It is no ground for a prohibition to a county ct., 
that under process from that ct. to levy a sum 
within its jurisdiction, the officer has seized 
property to a greater amount.—M’KExLAR v. 
Summers (1854), 23 L. T. O. S. 146; 20. L. BR. 
1284; sub nom. Re MACKELLAR, He p. SUMMERS, 
18 J. P. 862; sub nom. Re M’KILuaAR v. SUMMERS, 
Ez p. Summers, 18 Jur. 522 ; sub nom. MACKELLAR 
v. Summers, He p. SUMMERS, 2 W. R. 477. 

641. ——— Cross-judgments.] — Held; (1) 1888 
Act, s. 150 applied where there were cross-judg- 
ments in separate actions, & not merely where 
there were cross-judgments upon claim & counter- 
claim in the same action; (2) it applied where the 

arty against whom judgment had been obtained 
or the larger sum had paid that sum into ct. so 
that no execution was taken out; (8) the y 
against whom judgment had been obtained for 
the larger sum was enti to have deducted 
from the sum paid into ct. the smaller sum for 
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which he had obtained judgment, & the balance 
only between the larger & amaller sums should 
be paid out to the party who had obtained judg- 
ment for the larger sum, notwithstanding that the 
solr. for the party who had obtained judgment for 
the larger sum claimed a lien for his costs which 
exceeded in amount the sum paid into ct.—Warp 
». HADDRILL, [1904] 1 K. B. 399; 73 L. J. K. B. 
2717; 90 L. T. 282; 562 W. R. 308; 48 Sol. Jo. 


246, D. O. 


Susp-sEcr. 2.—EXECUTION AND HFFECT OF 
WARRANT. 

642. From what time goods bound — Registrar 
also high bailiff—From time at which application 
for issue of writ made.|—Sale of Goods Act, 1893 
(c. 71), 8. 26, as applied to execution in county cts. 
must be construed as providing that the time from 
which a writ of execution, in a Sonny ct. where the 
registrar is also high bailiff, binds the property in 
the goods of the execution debtor is the time at 
which application is made for the writ, & not the 
time at which the writ is delivered to the officer 
charged with the enforcement of it. Qu.: whether 
the same rule does not apply in a county ct. where 
the registrar is not also high bailiff.—MurGatTroyD 
v”. WRIGHT, [1907] 2 K. B. 388; 76 L. J. K. B. 747; 
97 L. T. 108; 23'T. L. R. 517; 14 Mans. 201, D.C. 
<lnnutation j5qcoue Birstall Candle Co. v. Daniels, (1908) 


643. ——— Warrant sent to another court— 
From time at which warrant issued by registrar of 
second court.}—Where a warrant of execution 
against the goods of a judgment debtor has been 
issucd out of a county ct. & is sent by the high 
bailiff of that ct. under 1888 Act, s. 158, to the 
registrar of another county ct. for execution 
against the goods of the judgment debtor then 
within the jurisdiction of that other ct., the time 
from which the writ of execution binds the pro- 
perty in those goods of the judgment debtor under 
Sale of Goods Act, 1893 (c. 71), s. 26, is the time 
at which the warrant of execution is issued by the 
registrar of that other ct. to the high bailiff of that 
ct.— BIRSTALL CANDLE Co. v. DANIELS, [1908] 
2K. B. 254; 771. J. K. B. 590; 99 L. T. 109; 
24 T. L. R. 572; 52 Sol. Jo. 458, D. O. 

Compare No. 21, ante. 

644. To what value goods may be seized—-Con- 
tingent expenses—Execution for sum exceeding 
£20—Bankruptey Act, 1890 (c. 71), s. 11 (2).|— 
Although a sheriff, or high bailiff of a county ct. 
when levying under a warrant of execution is 
entitled to seize sufficient goods to cover the con- 
tingent expenses of possession moncy, appraise- 
ment, & sale, for the purpose of determining 
whether the execution is ‘‘for a sum exceeding 
£20,” within the meaning of sect. 11 of the above 
Act, & whether, consequently, he is obliged to 
retain the proceeds of execution as therein directed, 
the judgment debt & poundage only can be taken 
Into consideration, & not the expenses of possession 
money, appraisement, & sale, unless those expenses 

ave been actually incurred.—WILLEY v. HUCKS, 
[1909] 1 K. B. 760; 78 L. J. K. B. 518; 100 L. T. 
3383 ; 53 Sol. Jo. 288; 16 Mans. 106, D. O. 

See, further, BANKRUPTCY & INSOLVENCY, Vol. V., 
pp. 821-824. 
omer of bailiff to break & enter.)—See EXECU- 

ON. : 

645. Possession fees—-Goods seized not 
of debtor—Notice by execution creditor 
— of third party.|—Tsomas v. Perk, No. 22, 


oods , 
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646. Ord. 27, r. 1—Validity of.]—THomas 
v. PHEK, No. 22, ante. y of] 

647. Execution followed by distress on 
other goods—Claim for rent under 1888 Act, s. 160.] 
—Where the high bailiff of a county ct. seizes 
qvocs under a warrant of execution, & subsequently 

trains on other goods of the judgment debtor to 
satisfy a claim for rent made by the landlord under 
1888 Act, s. 160, the execution & distress are to 
be treated as separate proceedings, & the high 
bailiff is entitled to a separate set of possession 
fees in respect of each proceeding.—Re Broster, 
Ex p. PRUDDAH, [1897] 2 Q. B. 429; 66 L. J. Q. B. 
766; 76 L. T. 692; 45 W. R. 576; 18 T. L. R. 
437; 41 Sol. Jo. 545; 4 Mans. 212, D. O. 

648. Several warrants against same debtor 
—Different goods seized under each warrant.|— 
When the high bailiff of a county ct. levies execu- 
tion on the goods of a judgment debtor under 
several warrants, & seizes the same goods to 
satisfy the warrants, he is only entitled to charge 
one possession fee. But if he seizes & appropriates 
different goods to satisfy each warrant, he is 
entitled to DF erage money under each warrant, 
although the goods seized under the several 
warrants are on the same premises & possession 
under all the warrants is held simultancously by 
one person only.—He MORGAN, Ex p. BOARD OF 
TRADH, [1904] 1 K. B. 68; 72 L. J. K. B. 948; 
89 L. T. 452; 52 W. R. 78; 20 T. L. R. 23 47 
Sol. Jo. 877; 10 Mans. 358. 
es arti J waned. Glasbrook v. David & Vaux, [1905] 











SuB-skcT. 3.— REMOVAL OF JUDGMENT INTO HiaH 
CouURT. 

649. Former law.|—A judgment of the county 
ct. cannot be removed into the superior cts. for the 
purpose of issuing execution thereon.—Moreron 
v. Hour (1855), 10 Mxch. 707; 24 L. J. Ex. 169; 
24L. T. 0.8. 261; 19 J.P.151; 1 Jur. N.S. 215; 
8 W.R. 207; 8 C. L. BR. 348; 156 H. lt. 624. 

See, now, 1888, s. 151, & 1919 Act, s. 20. 

650. To issue execution for costs.|—There is no 
power to order a judgment given in the county ct. 
to be removed into the High Ct. for the purpose of 
getting execution thereon.—ScoNcB v. BLACKMAN 
(1886), 2 T. L. R. 421, D.C. 


SuB-sect. 4.—STAY OF. 


651. Under 1888 Act, s. 153-——-‘* Other sufficient 
cause ’’—Mere inability to pay is not.|—A county 
ct. judge has power under 1888 Act, s. 153 to stay 
execution where it appears to him that deft. is 
unable ‘‘ from sickness or other sufficient cause ”’ 
to pay & discharge the debt or damages recovered 
against him :—Held: mere inability to pay owing 
to want of means was not a sufficient cause within 
the meaning of the sect. & no jurisdiction to stay 
execution on such a ground.—ATTHNBOROUGH v. 
HENSCHEL, [1895] 1 Q. B. 838; 64 L. J. Q. B. 
255; 72 L. T. 192; 59 J. P. 150; 43 W. R. 283; 
39 Sol. Jo. 286; 15 R. 294, D. C. 

Annotation :—Consd. Pearson v. Wilcock, [1906] 2 K, B. 440. 

Seo, now, 1919 Act, s. 23. 

652. Under 1919 Act, s. 23—‘‘ Any cause ’?— 
Discretion must be exercised judiclally.|—Kp ity v. 
WHITE, aca GASKELL v. ROBERTS, [1920] W. N. 
agin -—Consd. Upjohn v. Macfarlane, [1922] 2 Ch. 256, 

Under Bankruptcy Act, 1888 (c. 52), s. 122.)— 


See BANKRUPTCY & INSOLVENCY, Vol. 1V., p. 506, 
Nos. 4563, 4564. 
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Sect. 4.—Eaecution: Sub-sects. 4, 5, 6, 7, 8,9,10 & 
11. Sect. 5.] 


658. On judgment against executor—Adminis- 
tration action pending in High Court.]—Previously 
to the administration order in a creditor’s action 
another creditor had obtained judgment in a 
county ct. against the deft. a sole extrix. The 
ct. refused to restrain the creditor from pursuing 
his remedy in the county ct. against the extrix. 

ersonally but ordered payment to the creditor 
be the receiver of the estate without prude to 
the question whether the oxtrix. should be allowed 
the payment.—Re WoMERSLEY, ETHERIDGE v. 
WoMERSLEY (1885), 29 Oh. D. 557; 54 L. J. Ch. 
965; 53 L. T. 260; 33 W. R. 935. 


Annotation :~-Refd. Re Thomas, Sutton, Carden v. Thomas, 
{1912] 2 Ch. 348. 


See, further, ExEecuTors & ADMINISTRATORS. 


Sus-secT. 5.—Ovur OF JURISDICTION. 

654. In district where debtor resident—Judg- 
ment recovered in City of London Court.|—R. v. 
Croypon County Court REGISTRAR (1894), 11 
T. L. R. 19, D.C. 

Annotation :-—Consd. Felton v. Bower, [1900] 1 Q. B. 598. ° 

655. Warrant sent for execution to another 
court—From what time goods bound.|—BirsTALL 
CANDLE Co. v. DANIELS, No. 643, ante. 

656. ——— Negligence of high bailiff—Jurisdic- 
tion of Judge of home court to order high bailiff to 
pay damages.|—R. v. SHROPSHIRE COUNTY COURT 
JuDGE, No. 246, ante. 

See 1888 Act, s. 158. 

Land situated outside jurisdiction.|—See No. 
142, post. 


SuB-sEcT. 6.—APPOINTMENT OF RECEIVER. 

657. Power to appoint—Execution against equit- 
able interests in land.J|—Under Jud. Act, 1873 
(c. 66), s. 89, a county ct. has power to appoint 
a receiver by way of execution against equitable 
interests in land.—R. v. SELFE, [1908] 2 K. B. 
121; 77L. J. K. B. 697; 98 L. T. 930; 24T.L. R. 
560, D. C. 

658. Whether appointment properly made— 
Contingent interest in fund in absolute discretion 
of trustees—Order against trustees for payment.|— 
An order was made, in an action in a county ct., 
appointing a receiver to receive the interest of a 
sum of money in the hands of trustces, & ordering 
the trustees to pay a aes amount out of the 
interest to the receiver half-yearly until the Judg- 
ment in the action should be satisfied. The 
trustees were trustees of a will, by which they were 
directed to set apart & invest the sum in question, 
& were authorised, at their absolute discretion, 
from time to time, & at such time or times as they 
should think proper, to pay or apply the whole or 
any part of the income to or for the benefit of the 
judgment debtor in such a manner in all respects 
as they should think proper. The trustees applied 
for a prohibition :—Held: as it depended on the 
discretion of the trustees whether anything should 
be paid to the judgment debtor, the receiver could 
not be entitled to receive the interest in their hands, 
& an order for poy went could not be made against 
the trustees, who were strangers to the action, & 
therefore the county ct. judge had exceeded his 
jurisdiction, & the proper remedy was by pro- 

ibition.—-R. v. LINCOLNSHIRE COUNTY CoURT 
JUDGE (1887), 20 Q. B. D. 167; 57 L. J. Q. B. 
186; 68 L. T. 54; 86 W. R. 174, D.C. 
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659. ——— Money to become payable under fire 
policy.|—PEaRcE v. JOHNS (1897), 41 Sol. Jo. 
661, C. A. 

660. Costs of obtaining appointment—‘‘ Amount 
of debt & costs ’’—Does not include costs of obtain. 
ing interim injunction restraining property being 
dealt with.]|—Ord. 18, r. 14 provides that where 
a receiver is appointed by way of equitable execu- 
tion & ‘‘ the amount of debt & costs’ due to the 
applt. exceeds £50 & does not exceed £100, the 
total amount to be allowed:for the costs of obtain- 
ing the appointment of the receiver shall not exceed 
24 per cent. of the amount of such debt & costs. 
In determining, for the purpose of taxation, ‘‘ the 
amount of debt & costs’’:—Held: the costs 
incurred by applt. in obtaining the interim in- 
junction ought not to be added to the amount of 
the judgment debt & costs.—CARRINGTON v, 
DEANE, [1917] 1 K. B. 717; 86 L. J. K. B. 748; 
116 L. T. 561, D. C. 


SuB-SsECT. 7.—AGAINST PARTNERSHIP. 


See, gencrally, EXECUTION ; PARTNERSHIP. 

661. Order charging partner’s interest — Dis- 
cretion of county ct. judge to make—After receiver 
appointed in High Court.|—-EDMONDSON v. HAR- 
RISON (1896), 41 Sol. Jo. 128, D.C. 

——.]—See, generally, PARTNERSHIP. 

Judgment summons—Power to issue against 
alleged partner—Judgment recovered in High Ct. 
against firm—Form of affidavit.]|—See BANKRUPTCY 
Sonne: Vol. V., pp. 1032, 1033, Nos. 8438, 

-.—See, gencrally, BANKRUPTCY & INSOL- 

VENCY, Vol. V., pp. 1032-1034. 


SUB-SECT. 8.—PRIOR CLAIMS FOR RENT AND TAXES. 


662. Claim for rent—Goods of stranger seized 
—Wrongful seizure.|—If the bailiff seizes, under 
a warrant of a county ct., goods belonging to a 
stranger, he cannot, under 1856 Act, s. 75, distrain 
such goods for the rent of the landlord; &, if he 
does so, the true owner is entitled to have his goods 
back.—BrEarpD v. KniGuHT (1858), 8 E. & B. 865; 
27 L. J. Q. B. 359; 4 Jur. N. S. 782; 6 W. R. 
226; 120 E. R. 328. 

Annotations :-—Folld. Foulger v. Taylor (1860), 5 H. & N. 
202. Distd. Hughes v. Smallwood (1890), 25 Q. B. D. 306. 
663. -|—Where the goods of a 

third person are seized under an execution from 

the county ct., the landlord of the execution debtor 

is not entitled to be paid arrears of rent under 1856 

Act, s. 75. 

Where the landlord appears upon the hearing 
of an interpleader summons in the county ct., he, 
as well as the exccution creditor, & the claimant, 
has a right of appeal._—_FOULGER v. TAYLOR (1860), 
5 H. & N. 202; 11. T. 57, 481; 24 J. P. 167; 
8 W. R. 279; 157 E. R. 11573; sub nom. WILcOoxON 
v. SEARBY, FOULGAR v. TAYLOR, 29 L. J. Ex. 154. 
aan :-—Distd. Hughes v. Smallwood (1890), 25 Q. B. D. 











664. -—— -~—— Goods seized on premises of 
which debtor’s wife was tenant.|—By 1881 Act, 
8s. 160, when goods in a tenement for which rent 
is due are taken in execution under the warrant of 
a county ct., the landlord may claim the rent due 
to him by delivering a notice to the bailiff making 
the levy, & such bailiff shall, in making the levy, 
in addition thereto distrain for the rent so claimed. 

ent in a 
g to him 


Execution having issued upon a ju 
county ct. against deft., goods belon 
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were taken in execution in a house of which the 
wife of deft. was the lessee. The landlords gave 
to the bailiff making the lovy a notice under s. 160 
claiming arrears of rent due from the wife :— 
Held: as deft.’s goods were rightfully taken in 
execution, the claim of the landlords was good.—- 
HUGHES v. SMALLWOOD (1890), 25 Q. B. D. 306; 
69 L. J. Q. B. 503; 63 L. T. 198; 55 J. P. 182, 
D. C. 
665. By landlord after determination of 
lease—Under 8 Anne, c. 18, ss. 6 & 7.]|—Deft. D. 
was tenant to his father E. of a farmhouse & land. 
He surrendered the premises on Mar. 25, 1912, 
on which date he was in arrear with his rent. 
After that date he continued to occupy the 
dwelling-house, but was no longer in occupation 
of theland. On July 9, 1912, certain goods in the 
house were seized in satisfaction of a judgment 
recovered against D. in the county ct. 4H. there- 
upon claimed that by virtue of 1888 Act, s. 180, 
& the above Act, ss. 6 & 7, he was entitled to pay- 
ment of one year’s arrears of the rent due on 
Mar. 25, 1912 out of the proceeds of the execution 
in priority to the rights of the exccution creditor :— 
Held: the provisions of 1888 Act, s. 160 did not 
extend to sects. 6 & 7 of above Act, but were con- 
fined to sect. 1 of that statute, & did not apply in 
the present case, also sects. 6 & 7 of above Act did 
not apply in the case of a claim made by an 
execution creditor, but were restricted to cases 
of landlord & tenant.—LEwis v. Daviss, [1914] 2 
K. B. 469; 83 L. J. K. B. 598; 110 L. T. 461; 
30 T. L. R. 301, C. A. 
anon --—Mentd. Re British Salicylates, [1919] 2 Ch. 





See, generally, DIsTRESS. 

—— Right of high bailiff to separate sets of pos- 
session fees—On execution followed by distress.|— 
See No. 647, ante. 

Arrears of taxes.|—Sece EXECUTION. 


SUB-SECT. 9.—RECOVERY OF PossEsSION OF LAND. 

See 1888 Act, ss. 138, 142. 

666. Whether warrant of possession can be 
issued——Where land situated outside jurisdiction.}— 
ELLs v. PEAcHEY, No. 142, ante. 

Execution out of jurisdiction generally, sce 
sub-sect. 5, ante. 


SUB-SECT. 10.—RECOVERY OF SPECIFIC CHATTELS. 

667. Jurisdiction to order delivery—Without 
option of paying assessed value.|—In an action of 
detinue brought in the county ct., the county ct. 
judge has jurisdiction to make an order for the 
delivery by deft. of the specific chattel wrongfully 
detained, without giving him the option of paying 
its assessed value as an alternative.—WINFIELD 
v. BooTHROYD (1886), 54 L. T. 574; 34 W. R. 
501; 2T. L. R. 472, D. C. 

668, ——— After failure to obey order for 
delivery up or payment of value.]—Where in an 
action in a county ct. for the return of a chattel 
wrongfully detained the ct. gives judgment for 
pltf. & thereby orders deft. to return it or to pay 
its value within a specified time, in the event of 
deft. failing to comply with the order within the 
time limited, the ct. may under Ord. 25, r. 69, 
issue a warrant of delivery without giving deft. 
any further option of paying the value. The 
eta bad to do so is not confined to a case in which 

he original order was for the return of the chattel 





| 
| 
| 
| 
| 
| 
| 
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simpliciter without any option to deft. of retaining 
it upon payment of the value.—BaiLey v. GILL, 
{1919]1 K. B. 41; 881.5. K. B. 501; 120 L. T. 
26; 63 Sol. Jo. 41, D. (. 

669. Assessment of value of chattel not 
essential.|—A county ct. judge has jurisdiction 
under the Jud. Act, 1873, 8. 89, & Ord. 26, r. 57, 
to make an order of committal against a deft. for 
wilful disobedience to an order for the delivery of 
a specific chattel, notwithstanding that a warrant 
of delivery containing a direction to the bailiff 
to distrain all the lands & chattels of deft. within 
the district of the county ct. had been issued to 
enforce the order, but had remained unexecuted. 

It is not now necessary, by reason of Ord. 48, r. 1, 
for the value of a chattel to be first assessed, as a 
condition precedent to the making of an order by 
a county ct. judge for the delivery of a specific 
chattel.—Hymas v. OGDEN, [1905] 1 K. B. 246; 
741. J. K. B. 101; 91 L. T. 882; 563 'W. R. 209; 
21 T. L. R. 85; 49 Sol. Jo. 99, C. A. 

670. Jurisdiction to commit—On wilful refusal 
to obey order for delivery—Although no distress 
ae ee of delivery.|—HyMAS v. OupDEN, No. 

» ante. 





SuB-SECT, ]1.—INTERPLEADER. 
See INTERPLEADER, 


Secr. b6.—ATTACHMENT OF DEBTS. 


General law of attachment of debts.|——Sce 
EXECUTION, 

671. Time for—Judgment payable on future 
date—Not before date for payment.|—By Ord. 26, 
r. 1, a person who has obtained a judgment or 
order for the recovery or payment of money may, 
upon lodging with the registrar of the ct. an 
affidavit stating that judgment has been recovered 
or an order made, & that it is still unsatisfied, & to 
what amount, & that any other person, called the 
garnishee, is indebted to the judgment debtor, 
enter a plaint to obtain payment to him of the 
amount of the debt due to the debtor, & thereupon 
a summons calling upon the garnishee to show 
cause why he should not pay the debt to the 
judgment creditor shall be issued :—Held: gar- 
nishee proceedings under the above-mentioned 
rule could not be commenced upon a county ct. 
judgment for payment of money before the time 
given by the judgment for payment of the moncy 
had expired.—WHITE, Son & PILL v. STENNINGS, 
(1911] 2 K. B. 418; 80 L. J. K. B. 1124; 104 
L. T. 876; 27'T. L. R. 395 ; 55 Sol. Jo. 441, O. A. 

672. What debts attachable—Not money paid 
into court under judgment or order.]|——The proceeds 
of a judgment paid into the county ct. are not 
attachable by means of a garnishee surnmons at 
the suit of a third person as a debt, due from the 
registrar of the ct. to the judgment-debtor.— 
DOLPHIN v. LAYTON (1879), 4 C. P. D. 180; 48 
L. J. Q. B. 426; 43 J. P. 623; 27 W. R. 786. 
Annotation :--Menfd. Prout v. Gregory (1889), 24 Q. B. D. 


———- Right of judgment creditor to apply 
for payment out of court.]—See Ord. 26, r. 16. 

* Meaning of ‘‘ judgment or 
order.’’|—The words ‘‘ judgment or order” in 
Ord. 26, r. 16, mean a judgment or order obtained 
in the county ct. Therefore where A. has obtained 
judgment in the High Ct. against B. he is not 
entitled to an order to have paid out to him, in 
satisfaction of that judgment, money in the hands 
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Sect. 5.—Atiachment of debts. Part VII. Sect. 1: | 
Sub-secis. 1,2 & 8.] 


of the registrar of a county ct. as the result of | 
proceedings in that ct. by B. against ©. Qu.: 
whether the words ‘‘ judgment or order ”’ in Ord. 26, 
r. 16, do not refer to a judgment or order in the 
same county ct.—LLEWELLYN v. ROWLAND, Ez 
WricutT & Son (1907), 97 L. T. 438; 28 T. L. R. 
589, D. C. | 
--|—See, now, Ord. 26, r. 16. 

——.|—See, generally, EXECUTION. | 

674. Effect of order—Attachment of all money 
due—Although exceeding judgment debt.]— The 
decision in Rogers v. Whiteley, [1892] A.C. 118, 
that a garnishee order in the ordinary form in the 
High Ct. attaches the whole of the money due from 
the garnishee to the judgment debtor, even 
although that amount exceeds the judgment debt, 
applies to a garnishee summons in the ordi 
form in the county ct.—YatTEs v. TERRY, [1901] 
1K B. 102; 70L. J. Q. B. 24; 88 L. T. 415; 49 
W. R. 112, D. C.; revsd. on other grounds, [1902] 
1 K. B. 527, C. A. 

675. Effect of payment by garnishee—Payment 
under protest to sheriff—Before summons return- 
able.|—Pltf. having recovered judgment against 
deft. for £18, & deft. having recovered judgment 
against B. for £44, pltf. obtained an order, attach- 
ing B.’s debt, together with a summons, calling 
on B. to show cause why he should not pay to 
pitf. £18 of the amount of the debt due to deft. 
Afterwards, & before the return of the summons, 
deft. taxed his costs as against B., & the same day 
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issued a fi. fa. under which the sheriff took pos- 
session of the goods of B. B. gave notice to the 
sheriff of the summons, & offered to pay the 
sheriff the debt due to deft., less the amount due 
to pltf. This the sheriff refused to accept, & 
insisted on being paid the whole amount for which 
execution was levied. Whereupon B. paid the 
whole amount under protest :—Held: B. having 
been compelled by process of law to pay the debt 
to the sheriff, could not be called upon to pay it a 
second time to pltf.—TuRNBULL v. ROBERTSON 
(1878), 47 L. J. Q. B. 204; 38 L. T. 389; 42 J. P. 
440; 26 W. R. 557, D. C. 

pinee)s 9 


Annotations :—Mentd. Cronmire v. MacColla 
T. L. R. 549; Robson v. Smith, [1895] 2 Ch. 118. 


676. —— To judgment creditor — After notice 
of assignment of debt.|—Money in the hands of 
deft. was attached under a garnishee order to 
satisfy a judgment debt. The judgment debtor 
assigned to pltf. the balance of the amount in the 
hands of deft., & notice was given of the assign- 
ment. Subsequently a garnishee order was served 
on deft. with respect to another judgment debt. 
Deft. thereupon paid the amount of the first 
judgment debt into ct., & the balance of the money 
in his hands he pee into ct. under the second 
garnishee order. In an action by pltf. to recover 
the amount of the balance :—Held: when the 
first garnishee order had been satisfied by pay- 
ment into ct., the assignment took effect as to the 
balance in the hands of deft., the money should 
have been paid to plti., & he was entitled to 
recover the amount.—YatTEs v. TERRY, [1902] 
1K. B. 527; 711, J. K. B. 282; 86 L. T. 183; 
50 W. R. 298; 18 T. L. R. 262, 0. A 


Part VIl—Costs. 


Secor. 1.—DISCRETION OF JUDGE. | 
Svus-sEct. 1.—IN GENERAL. | 
677. Duty to exercise—Action to recover posses- 
sion of premises—Defence under Rent Restrictions | 
Acts.|—Pltf. brought an action in the county 
ct. to recover possession of a house which she 
had purchased for her own occupation & of 
which notwithstanding notice to quit duly served 
on deft., the tenant, deft. refused to give plté. 
possession. The county ct. judge refused to 
make an order for possession on the ground that 
upon the evidence he was not satisfied that 
ternative accommodation was available for deft. 
within Increase of Rent, etc. (Amendment) Act, 
1919 (c. 90), s. 1 (1) (c), & made no order as to costs. 
A bill of costs was served upon plitf.’s solrs., being 
deft.’s costs in the county ct. indorsed with a two 
days’ notice of taxation before the registrar. 
Correspondence followed, which resulted in the 
registrar sending to pltf.’s solrs. a note made b 
the county ct. Judge the material part of whic 
was ‘“‘ IT made nospecific order as to costs, but I did 
not intend to deprive deft. of any costs to which | 
he might be entitled as the successful party.’ The | 
costs were taxed & had since been paid :—Held: | 
the registrar had rightly taxed the costs, inasmuch | 
as they were the costs of an action within the | 
meaning of 1888 Act, s. 118, & were not governed | 
by Increase of Rent & Mortgage Interest (War | 
Restrictions) Rules, 1916, r. 17 (1). They there- 
fore followed the event, as the county ct. judge 
made no specific order as to them. 
Where deft. relies on the Rent Restrictions Acts | 
as a defence to an action for recovery of possession 
of premises, the judge should consider expressly | 


the question of costs, & not leave them to fall 
automatically on one arty.—BENSUSAN  v. 
BUSTARD, [1920] 3 K. B. 654; 891. J. K. B. 1117; 
124 L. T. 278; 85 J.P. 15; 36 T. L. R. 811° 84 
Sol. Jo. 669, D. C. 

678. Limitations on—Action outside juris- 
diction—No power to award costs to defendant.|— 
At the hearing of a pew in trespass guare clausum 
fregit in a county ct. under 1846 Act, plitf. having 
concluded his case, deft. set up a title to the land, 
whereupon the judge, holding that he had no juris- 
diction, nonsuited plitf., & made an order on him 
to pay deft.’s costs, including the expense of his 
counsel & attorney :—Held: the judge of the 
county ct., nang no jurisdiction in the subject- 
matter, had no right to award costs.— LAWFORD v. 
PARTRIDGE (1857), 1 H. & N. 621; 26 L. J. Ex. 
147; 28L. T. 0.8. 272; 215. P.120; 3 Jur. N.S. 
271; 5W.R. 295; 156 E. R. 1850. 

Annotation :-—Mentd. The Kate (1864), Brown, & Lush. 218. 


679, —— Action transferred to High 
Court—Power to make order as to costs already 
ineurred.|—After an order We a county ct. to 
transfer a cause to the Ct. of Ch., the jurisdiction 
of the county ct. is gone, & an order by it that pltf. 
should pay costs was discharged without prejudice 
to any order the Ct. of Ch. might make as to the 
costs.—HarEs v. Lea (1870), L. R. 10 Eq. 688 ; 
22 L. T. 776; 18 W. R. 1088. 

680, —— Power to award costs to third 
Fe) ABeBooEs v. MOORE (1889), 88 L. T. Jo. 


681. ——- ——— Power to award costs against 
defendant—Action struck out under 1888 Aot, 
8. 114,|—-Where an action in a county ct. is struck 
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out for want of jurisdiction under 1888 Act, s. 114, 
the ct. may, if it think just, award costs 
against deft.—WAaATSON v. Petrs (No. 2), [1899] 
1 Q. B. 480; 68 L. J. Q. B. 249; 801. T. 21; 
15 T. L. R. 174, D. OC. 

682. ——— No power to establish local practice 
—Restricting scretion./—R. v. YLEBONE 
County CouRT JUDGE (1890), 34 Sol. Jo. 459, 
D. C. 

683. ——- ——— —— & inconsistent with County 
Court Rules.]|—A county ct. judge cannot lay down 
a general practice that only the costs of such wit- 
nesses who have been called at the trial shall be 
allowed, & that if it be desired to have witnesses 
allowed who have not been called application is 
to be made to him, such practice being contrary 
to the provisions of Ord. 50, r. 16.—THm CASHMERE 
(1890), 15 P. D.121; 59L. J. P.57; 621. T. 814; 
38 W. R. 623; 6 Asp. M. L. C. 516, D.C. 
Annotations :-—Refd. How v. L. & N. W. ef {1981} 2 Q. B. 

496 ; Neptune Steam Navigation Co. v. Sclater & Procter, 
The Delano (1894), 71 L. T. 544. 

684. No power to alter former order as to 
costs.]—On Dec. 9 an order was made by a county 
ct. judge giving judgment for defts. with costs. 
On Dec. 22, upon the application of plft., he 
reviewed his decision & made an order for no 
costs. Defts. appealed :—Held: (1) he had no 
power to review the former decision ; (2) although 
defts. might have applied for a prohibition, it did 
not preclude them from bringing the case before 
the ct. by way of appeal.—_SwEETLAND v. TURKISH 
Cicarretre Co. (1899), 80 L. T. 472; 47 W. R. 
511; 43 Sol. Jo. 417, D.C. 

Annotations :— Turner 0. b eries, 

3K. B. 169. Rd Smythe ee Wiles T1921} 2 na 36. 

685. ——— No power to award fixed sum—Costs 
not taxed under 1888 Act, s. 118.]—-A county ct. 
Judge has no power under 1888 Act, s. 113, to 
award a party a fixed sum for costs which have not 
been taxed under sect. 118, nor to apportion 
between the parties costs of an action which 
have not been so taxcd.—GoLDING v. SMITH, 
on ea B. 462; 791. J. K. B. 375; 102 L. T. 

9 ° e 

686. ——— Costs of new trial ordered by High 
Court to abide event.|—Pltf. having brought an 
action in the county ct. for personal injuries caused 
by defts.’ negligence, defts. paid moncy into ct. 
with a denial of liability. A trial was had, but 
on appeal the Div. Ct. ordered a new trial, with 
costs of the first trial to abide the event. On the 
second trial i recovered a verdict, but for no 
more than the amount paid into ct. :—Held: 
though defts. were entitled to the general costs of 
the action, the county ct. judge had a discretion 
to give plitf. his costs of the issue of negligence on 
which he had succeeded, & that discretion was not 
taken away by. the order of the ct. that the costs 
should abide the event.—DUNN v. SouTH EASTERN 
& Cuataam Ry. Co., [1903] 1 K. B. 358; 72 
L. J. K. B. 127; 88 L. T. 60; 51 W. R. 427; 19 
T. L. R. 161; 47 Sol. Jo. 223, D. C. 

687. In actions against co-defendants — One 
defendant successful—Other defendant unsuccess- 
ful.|—In an action against co-defts. a county ct. 
Judge held that pltf. was entitled to damages 
Se arte ame al Salas 

& ey no of way, put no 
deft. R. for breach eb gponeelten ordered pitf. to 
pay R.’s costs &, on the authority of Bullock v. 

General Omnibus Co., [1907] 1 K. B. 264, 
ordered that pltf. should be at liberty to add R.’s 
costs to his own & recover both seta of coste from 
the unsuccessful defts.:—Held: the order as to 
costs was wrong, the principle of Bullock v. London 
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General Omnibus Co., supra, not applying to a 
ease in which a second deft. was jo rad by pltf. 
under a misapprehension of his legal rights.— 
POULTON v. Moors (19138), 83 L. J. K. B. 875; 109 
L. T. 976; 30 T. L. R. 155, D. ©. ; reved. on other 
grounds, [1915] 1 K. B. 400, ©. A. 

See, generally, PRacticnE & PROCEDURE. 

In remitted actions.|—See No. 404, ante. 

In administration actions.|—-Sce No. 721, post. 
‘ In oo of unsuccessful party.]—See Sub-seot. 

» Pos. 

In workmen’s compensation proceedings.]|—See 
Master & SERVANT. 

688. Action to recover possession of premises— 
Defence under Rent Restrictions Acis—Whether 
costs governed by 1888 Act, s. 113, or by Rent 
Beene Rules.|—-BENSUSAN v. BusTARD, No. 

, ante. 


SuB-sEcT. 2.—-TO DEPRIVE SUCCESSFUL PARTY 
Costs. 
See, generally, PRACTICE & PROCEDURE. 
689. Plaintiff—Fallure to settle action—Cheque 
" ii a v. MADEN (1910), 45 L. Jo, 288, 


690. ——_ Plaintiff partly successful — No 
grounds for deciding that action should not have 
been brought—Payment of defendant’s costs.|— 
NEVILE v. Hopson (1914), 3 L. J. C. C. 7, D.C. 

691. Dissatisfaction with evidence of 
plaintiff’s witnesses.|—The fact that a judge in the 
county ct. is dissatisfied with the evidence of a 
witness called on behalf of pltis. in an action is no 
ground for depriving pltfs. of costs to which they 
are entitled as the result of succeeding in the 
action.—Hupsons, Lrp. v. DE HaLprerr (1913), 
108, L. T. 416; 29 'T. L. R. 257, D. O. 

Ben :—Mentd. Ashburton v. Gray, [1916] 2 K. B. 


692. Defendant— Not guilty of misconduct— 
Payment of plaintiff’s costs.|—A county ct. judge 
has no power to order a successful deft. in absence 
of misconduct on his part to pay the costs of pltf.— 
ANDREW v. Grove, [1902] 1 K. B. 625; 71 
L. J. K. B. 489; 86 L. T. 720; 50 W. R. 524; 
18 T. L. R. 455; 46 Sol. Jo. 380, D. C. 

693. Setting up Statute of Limitations.|— 
A county ct. judge has no jurisdiction to deprive 
a successful deft. of costs merely on the ground 
that he had succeeded on the defence of the above 
statute.—ELMs v. Wepa@rs (1906), 95 L. T. 145; 
22 T. L. R. 574, D. C. 

Annotations -—Refd. Westgato v. Crowe, [1908] 1 K. B. 24; 

Dann v. Curzon (1910), 104 L. T. 66. 

694. Not affording information—-To enable 
plaintiff to sue right party.|—-WHsTGATE v. CROWE, 
No. 598, ante. 

695. —— Conduct of parties before & during 
action.]|—A county ct. judge, in deciding whether 
to deprive a successful deft. of costs, is entitled to 
take into consideration the conduct of the parties 
both before & during the action.— DANN v. CURZON 
(1910), 104 L. T. 66; 27 T. L. R. 163; 55 Sol, Jo. 
189, D. C. 

In workmen’s compensation proceedings.]—See 
Master & SERVANT. 











Sus-sxct. 3.—To AWARD Costs ON HIGHER “no 
696. Claim exceeding £20—- Less than 
recovered.|—No appeal lies, under 1850 Act, s. 24, 
to the High Ct. from the decision of a county ct. 
on an interlocutory matter, such as the taxation of 
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Sect. 1.—Discretion of judge: Sub-sects. 8 & 4. 
Sects.2 & 3: Sub-sects.1 & 2.) 


costs under 1856 Act, s. 34. An appeal on such a 
matter having been brought this ct. refused to hear 


County Courts. 


| 9173; 114 L. T. 697; 32 T. L. R. 332; 60 Sol. Jo. 


the point argued on the ground, that they had no | 


jurisdiction to decide such a point, but entertained 
the appeal so far as to dismiss it with costs. 

When pltf. in a county ct. claims more but 
recovers less than £20, the costs ought to be taxed 
on the lower, & not on the higher scale.—CARR v. 
STRINGER (1858), E. B. & E. 128; 31 L. T. O.S. 
96; 22J.P.271; 4Jur.N.S. 4389; 120 EB. R. 454. 


Annotations :—Consd. Jonas v. Long (1888), 20 Q. B. 1D. 564 ; 
The Cashmere (1890), 15 P. D. 121. Refd. Stone v. Dean 
(1858), 4 Jur. N.S. 534; Howv. L. & N. W. Ry., (1891) 
2 Q. B. 496; Pole v. Bright, [1892] 9 Q. B. 603; Gibson v. 

er (1893), 69 L. T. 310. 
697. ——.J— KING v. 





CHARING CROSS 
No. 


oece, now, Urd. 54, r. 17. 
698. Whether more than £20 recovered. 
—Maw v. BEsT (1898), 42 Sol. Jo. 382, D. C. 





354, D.C. 

708. —— Action discontinued.]— Where pltf. 
in a county ct. action gives notice of discontinuance 
under Ord. 9, r. 1, the judge, in awarding costs to 
deft. under that rule, has no power to direct them 


| to be taxed on a scale higher than that ordinarily 


1 


699. Damages reduced on appeal below £20— | 
& costs ordered to be allowed on lower scale.|— | 


ihere,. ch appeal from 4 judgment in the: county: day on which he gave the order :—-Held: he 


ct., the amount of the damages is reduced to a sum ' 
below £20, the costs to be allowed on the lower - 
scale, there is no power in the judge of the county 


! 


ct. to interfere with that order by allowing costs on | 


the higher scale—Fincn v. JoHNSON (1886), 2 : 


T. L. R. 507, D.C. 
700. Under 1888 Act, s. 119—Limited to grounds 
specified in section.|—A county ct. judge has no 
power to order costs to be taxed on the £100 scale 
when there is a less amount claimed in the action, 
unless he certify that the action involved some 
novel or difficult point of law, or that the question 
litigated was of importance to some class or body 
of persons or of general or public interest, & if such 
an order be made a prohibition will be granted. 
The reservation of the powers, rights, and privi- 


| 
| 
| 


_—_-____—- 


leges of the judge of the City of London ct. in 
1867 Act, s. 35, does not confer upon him any 
greater power over costs than that given to judges 
of county cts.—Howarp v. GRAVES (1885), 52 


L. T. 858 ; 1T. L. R. 615, D. C. 
701. 





—— Whether question of character 


included.|—In awarding costs on the higher scale 
to a successful party under 1882 Act, s. 5, it is not 
sufficient for the judge to certify that the action 


involved a question of charactcr. 


A certificate under s, 5 should follow the language | 


of the sect. (STEPHEN, J.). 

Qu. : whether the ct. will inquire into the suffi- 
ciency of the grounds of a certificate so framed. 
R. v. Crry or LoNDoN Court JUDGE (1886), 18 
Q. B. D. 105; 56 L. J. Q. B. 70; 55 L. T. 736; 35 
W. R. 128, D. C. 

Annotation :—Apld. Day ». Day (1916), 85 L. J. K. B. 917. 

702. ——- ———- ‘Question of importance to 
class or body of persons ’’—Defence to claim for 
arrears of maintenance that wife had committed 
adultery.|—A wife sued her husband for £3 arrears 
of maintenance under a separation agreement, 
which contained a dum casta clause. The husband 
alleged that she had committed adultery. The 
county ct. judge found that she had not committed 
adultery & gave her costs, on Scale B, on the ground 
that the case was of importance to wives as a class 
or body of persons :—Held : the question whether 
a particular woman had committed adultery was 
not of importance to wives as a class or body of 
persons, & therefore the county ct. judge had no 
jurisdiction under 1888 Act, s. 119, to certify for 
costs on a scale higher than would be otherwise 
applicable.—Day v. Day (1916), 85 L. J. K. B. 


applicable to the sum claimed by pltf.—FAWcETT 
v. HORSFIELD (1908), 53 Sol. Jo. 61. 

See, now, Ord. 53, r. 9 (2). 

704. —— Time for giving certificate—On ‘‘ day 
on which it is given ’’—Certificate signed on subse- 
quent day entered on minutes of day on which order 
made.|—Ord. 50, r. 8, provides that, where a 
judge certified under 1888 Act, 8. 119, the certificate 
shall be entered at the end of the minutes of the 
ct. of the day on which it is given, & shall be signed 
by the judge. 

In an action brought in the City of London ct., 
the judge made an order for costs on the higher 
scale, but omitted to give the certificate required 
by s. 119 of above Act on the same day. Ona 
subsequent day he signed a certificate, which was 
entered at the end of the minutes of the ct. of the 


not prevented by the directions given in Ord. 
tr. 8, from adopting this course.—BADcOCK v. 
Hunt (1889), 38 W. R. 255, D. C. 

705. ——— Sufficiency of certificate— Certificate 
not following words of section.!—R. v. Crry OF 
Lonpon Court Jupar, No. 701, ante. 

706. Unliquidated demand— Recovery of 
than amount claimed—Ord. 53, r. 17.)—Ord. we, 
r. 17, which provides that where the demand is 
unliquidated, & the pltf. recovers less than the 
amount claimed, the judge ™ev if he thinks fit. 
order that his costs be taxed un 
to the amount claimed, or any 
is not ultra vires, & it applies 
to the county ct. as well as to acuunn 

there.—SARGEANT v. Watts, [1917] 2 a. wo. ver, 

86 L. J. K. B. 1837; 33 T. L. R. 499; 61 Sol. Jo. 
| 612; sub nom. SERGEANT v. Warrs, 117 L. T. 

374, D. C. 

Action tried in High Court—Discretion of judge 
as to scale of costs.|—See PRACTICE & PROCEDURE. 


SuB-sEct. 4.—AsS TO PARTICULAR ITEMS. 


707. Time for making application for special 
order—Omission to apply for order at trial 
Whether ‘‘ good cause.’’|—-Ord. 53, r. 7, provides 


_ that the application for the allowance by the judge 


of certain items of costs therein specified, including 
amongst others counsel’s fees in certain cases, 
shall be made at or immediately after the trial or 
hearing; & if not so made shall not afterwards 
be entertained, unless the judge for good cause 
otherwise orders :—-Held : (1) the mere neglect or 
omission to ask for the allowance of these costs at 
or immediately after the trial is not ‘‘ good cause 
within the meaning of the rule; & if the successful 
party merely through forgetfulness omits to ask 
for such costs at the time, the judge has no juris- 
diction afterwards to entertain an application for 
the allowance of such costs; (2) there is no power 
to make a riya aa application for the allowance 
of such costs under a general liberty to apply being 
given to the parties at the time of the trial 
MORLEY v. BEVINGTON (1905), 93 L. T. 768; 22 
T. L. R. 28; 50 Sol. Jo. 27, D. C. 
See, now, Ord. 53, r. 7. 
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Srecr. 2.—WHERE NO SOLICITOR EMPLOYED. 
Action for costs by unqualified representative.]— 
See SOLICITORS. 


Sect. 3.—WHERE SOLICITOR EMPLOYED. 
Sus-sect. 1.—Costs BETWEEN PARTY AND Parry. 

708. Of entering plaint — Particulars indorsed 
with lithographed signature.|—R. v. Cowper, No. 
427, ante. 

709. Of drawing & lodging particulars—Signed 


428, ante. 
Particulars generally, see Part V., Sect. 3, sub- 
ct. 2, ante, 
710. Of attendance at hearing of counterclaim— 
idemant om counterclaim below £10.])—Woop’s 
Co. v. CLOKE (1896), 40 Sol. Jo. 


as party—Registrar appearing in 
person as defendant.|—To.ipurr (Lli.) & Co., Lrp. 
v. MOLE, No. 58, ante. 


SUB-SECT. 2.—COSTS BETWEEN SOLICITOR AND 
CLIENT. 
See, now, 1888 Act, s. 118. 


The clause of 1846 Act, s. 91, which limits the sum 

to be had or recovered by an attorney for appearing 

& acting in the county ct., applies to costs recover- 

able by the attorney from his client, as well as to 

costs taxed between party & party; & to every- 
thing done by an attorney in regard to a suit in 
that ct., whether before, at, or after the hearing. 

Costs above the limited amount are not recoverable 

against the client, though the attorney & he are 
parties to a prospective general agreement for 
allowance of such costs on proceedings to be had in 
the county ct. by the persons entering such com- 

pact._HRe CLIPPERTON (1848), 12 Q. B. 687; 12 

J. P. Jo. 469; 116 E. R. 1028; sub nom. Re 

GREEN, Ea p. CLIPPERTON, Cox, M. & H. 136; 11 

L. T. O. 8. 852 ; 12 Jur. 1044. 

Annotations :—Consd. Keighloy ». Goodman (1850), 9 C. B. 
338; Ke Toby (1850), 12 Q. B. 694. Refd. Verlander v. 
Eddolis (18815, 51 L. J. Q. B. 55; Re Emanuel (1882), 9 

» B. D. 408; Druiff v. Joel, Emmanuel (1882), 51 

L. J. Q. B. 490 

713, —-— .|—1846 Act, s. 91, which 
enacts that an attorney shall not have or recover 
more than 15s. for appearing or acting in the 
county ct., is confined to charges for business done 
in ct., & does not prevent the attorney from 
recovering beyond that amount for services out 
of the ct. in advising or getting up the case in which 
he appeared & acted.--Re Toby (1850), 12 Q. B. 
694; 1L. M. & P. 426; Cox, M. & H. 324; 
Rob. L. & W. 361; 19 L. J. Q. B. 503; 15 
L. T. O. S. 225; 14 Jur. 718; 116 E. R. 1030. 
Annotations :—Consd. Verlander »v. Kddolls (1881), 51 

L. J. Q. B. 55. _Refd. Re Emanuel (1882), 9 Q. B. 1). 408 ; 

Druiff v. Joel, Emmanucl (1882), 51 L. J. Q. B. 490. 

714. -——— No agreement in writing to pay 
such costs.|—The scale of costs & charges in actions 
in the county ct. under £20 framed in pursuance 
of 1875 Act, s. 8, does not prevent a solr. from 
recovering charges other than those specified in 
the scale for work done out of ct. before & after 
the commencement of an action, although there 
has been no agreement in writing for further costa 
under 1856 Act, s. 36.—Re EMANUEL (1882), 9 
Q. B. D. 408 ; 80 W. R. 735; sub nom. Dror & Co. 


v. JORL, EMMANUEL & Co., 51 L. J. Q. B. 490, D.C. 
ae Dod, Longstaffe, Fr p. Lamond 














by solicitor’s clerk.;—FRANCE v. DutTTron, No. | refused to accept. 
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715. ——— Work done outside conduct of action 


-—Action under £10.]—The appendix to rules con- 


tains a scale of costs as between solr. & client 
where the amount recovered exceeds £2 & does not 
exceed £10, & provides that no other costs are to 


; be allowed where the amount claimed does not 


exceed £10 unless the judge certifies under 1882 
Act, s. 5. Pitf. having commenced an action in a 


, county ct. for £10 consulted solrs. with reference 


to it, who, HSU VeUrmilip VWLAVUD OVUUNO UY AIL COU AU 
the claim, recommended a settlement, which pltf. 
The solrs. then returned her 
papers to plitf., who proceeded with the action in 

erson :—-Held: upon the taxation of the solrs.’ 

ill for the services rendered by them, it was a 
question for the master whether the solrs. had, in 
fact, acted in the conduct of the action, & if they 
appeared to have so acted they could recover no 

costs than those specified in the appendix.- 


are 


467, o. wv. 
716. —— Claim exceeding but less than £10 
recovered—Discretion to tax on scale appropriate 


‘ to amount claimed.]—Where the sum claimed is 
' over £10, but the sum recovered is under £10, 
ee as between party & party must be taxed on 

712. Limitation on costs & charges recoverable G tower ecale bubrwie: taxing oficer Tay te 
—Work done out of court—Previous to hearing.|— . 


between solr. & client, allow a larger sum, so that it 
does not exceed the higher scale.—Re LANGLOI3 
& BIDEN, [1891] 1 Q. B. 49; 601. J. Q. B. 123; 
63 L. T. 816; 39 W. R.181; 77. L. R. 148, C. A. 
Annotation :-—Refd. Re Briggs, [1903] 2 K. B. 156. 


—-— How far taxation under 1888 Act, s. 118, 
condition precedent to right to recover costs./—Sce 
Nos. 735, 736, 738, post. 

717. Costs of public authority—Public Authori- 
ties Protection Act, 1893 (c. 61), s. 1 (b).|—Where 
in an action in a county ct. against a public 
authority for an act or neglect in the execution of 
its public duty, a judgment is obtained by deft., 
the costs to be taxed as between solr. & client 


| given by above Act, s. 1 (b), must be taxed on the 


scale then in force in the county ct., in accordance 
with 1888 Act, s. 118.--ToRy v. DORCHESTER 
Coren., [1907] 1 K. B. 303: 76 1. J. K. B. 278; 
96 L. T. 121; 71 J. P. 883; 51 Sol. Jo. 147; 5 
L. G. Rt. 132, D.C. 

718. In action for pound-breach—Costs ‘‘in & 
about ’’ action—Limitation of Actions & Costs Act, 
1842 (c. 97), s. 2.|-—Pltfs. recovered judgment, 
with costs in an action for pound-breach brought 
under 2 Will. & Mar. c, 5, s. 4, which provides that, 
the person aggrieved shall recover treble damages 
& costs. 

The registrar taxed the costs to which pltfs. 
were entitled as between solr. & client under the 
county ct. scale. Pltfs. applied to the judge for a 
review of that taxation. The judge held that the 
costs must be taxed under above Act, upon the 
basis that pltfs. were entitled to a full & reasonable 
indemnity as to costs, & that as the county ct. 
scale would not provide such an indemnity, the 
registrar was not bound thereby, but might look 
at the High Ct. scale as a guide in arriving at what 
would be a reasonable indemnity :—Held: so far 
as the indemnity given by above Act, s. 2, related 
to costs ‘in’ the action, it was limited to the 
costs allowable by the scale applicable in_ the 
county ct., & such additional costs as the client 
might have agreed in writing to pay to his solr. 
under 1888 Act, s. 118; but so far as pltfs. were 
entitled to be indemnified against costs ‘‘ about ”’ 
the action under above Act, s. 2, they were entitled 
to costs reasonably incurred as a preliminary to 
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Sect. Sub-sect. 2. 


3.—Where solicitor employed: 
1, 12, 18, 14 & 16: 


Sects. 4, Oi 7, 8, 9, 10, 


the action, as, e.g., the cost of counsel’s opinion.— 
HOUSE PROPERTY Co. OF LONDON v. WHITEMAN, 
[1913] 2 K. B. 382; 82 L. J. K. B. 887; 109 L. T. 
43; 77 a P, 819, D. C. 


Sect. 4.—ACTIONS WHICH COULD HAVE BEEN 
COMMENCED IN COUNTY COURT. 

See, now, 1919 Act, s. 11. 

What is action ‘‘ which could have been com- 
menced in county court ’’—-Within 1888 Act, 
8. 116.]—See Practick & PROCEDURE. 

~——— Effect of admitted set-off./— See Nos. 159, 
161, ante. 

What is action ‘‘ founded on contract.’’]—See 
PRACTICE & PROCEDURE. 

What is action ‘‘ founded on tort.’’]—See No. 
418, ante, & generally PRACTICE & PROCEDURE. 


Sect. 5.—REMITTED ACTIONS. 
Sec Part IV., Sect. 8, ante. 


Sect. 6.—ACTIONS TRANSFERRED TO HIGH 
COURT. 


719. Order for transfer at hearing in county 
court—-Judgment for plaintiff in High Court—. 
Liability for defendant’s costs of hearing in county 
court.|—-Where pltf. commences a suit in the 
county ct., which at the hearing is transferred to 
the High Ct. of Justice because the subject-matter 
exceeds in amount £500, pltf., though he succeeds 
& obtains the general costs of the suit, must pay 
the costs of the hearing before the county ct.— 
WARD v. WYLD (1877), 5 Ch. D. 779; 37 L. T. 68; 
25 W. R. 866. 

a Action outside jurisdiction.) —See No. 679, 
a . 


See, further, PRACTICE & PROCEDURE. 





Sect. 7.—EQUITABLE ACTIONS AND 
INJUNCTIONS. 


720. Administration action — Whether plaintiff 
entitled to costs out of estate.|—In an administra- 
tion suit instituted by legatees in the county ct. 
the costs were ordered to be paid by pltfs. :—Held : 
the costs must be paid out of the general assets 
ae estate.—CooOPER v. BUSBRIDGE (1867), 16 
Annotation :—Consd. Plumb v. Craker (1885), 16 Q. B. D. 


721. - — Discretion of fjudge.] —A 
county ct. judge is not bound by the rule in equity 
which prevailed before Jud. Act, 1878 (c. 66), that 
pitf. in an administration suit properly brought 
was entitled to his costs out of the estate. The 
judge has, by virtue of 1846 Act, s. 88, & 1865 Act, 
s. 21, an absolute discretion over such costs, & may 
therefore ipa His to pay the costs of the action, 
& no appeal lie against his order.—PLume v. 
CRAKER (1885), 16 Q. B. D. 40; 55 L. J. Q. B. 116 ; 
55 L. T. 404; 27. L, R. 150, D. O. 

Annotation :—Retd. Pain v. Bowden (1896), 45 W. R. 48. 

722. Injunction — Main part of relief sought— 
Joined with claim for damages for trespass— 
Judgment for injunction & nominal damages.|— 
KEATES v. WoopWaArD, No. 418, ante. 

See, now, 1819 Act. s. 12. 








County CouRTs. 


728. ——— Joined with alternative & inconsistent 
claim—Plaintiff failing as to injunction—But 
getting Judgment on other claim for less than £10.) 
—Ord. 58, r. 11, provides that in actions in which a 

erpetual injunction is claimed, whether the same 
i ted or not, the judge may order the costs 
to be taxed under col. A, B, or C, & in default of 
any such order they shall be taxed under col. B. 

n an action in the county ct. in which a per- 
petual injunction was claimed there was added 
another claim which was alternative to & incon- 
sistent with the claim for an injunction. Pltf. 
failed as to the injunction, but got judgment on 
the other branch of the claim for £4 4s. & costs. 
No application was made to the judge for an order 
directing under which scale the costs should be 
taxed, & on an application to review the taxation 
the judge held that under Ord. 53, r. 11, in default 
of any order, the costs must be taxed under col. B: 
—-Held: the claim on which the pitf. had recovered 
judgment being entirely distinct from the claim 
for an injunction, the case was governed, not by 
r. 11, but by r. 1, of Ord. 58, & under r. 1 the costs 
must be taxed under the lower scale, that being 
the scale applicable to the amount recovered.— 
CLINTON v. BENNETT, [1908] 1 K. B. 108; 77 
L. J. K. B. 52; 97 L. T. 789; 52 Sol. Jo. 46, D. C,. 


Sect. 8.—INTERPLEADER. 
See INTERPLEADER. 


Sect. 9.—AFTER PAYMENT INTO COURT. 

724, With denial of Hability—PlaintifY recover- 
{ing no more than amount paid in.|—Where deft. 
in an action in the county ct. pays money into ct. 
with a denial of liability, & pltf. does not take the 
money out, but goes on with his action & recovers 
no more than the amount paid in, deft. is entitled 
to the costs of the action. 

(2) The practice of the High Ct. is, by 1888 Act, 
8. 164, to be followed in county cts. where there is 
nothing to the contrary or inconsistent therewith 
in the rules.—Woop v. LEETHAM (1892), 61 


L. Ja. B. 2165, ee Cc, Pe ees is 
Annotations :—As to (1) Refd. Sweetland v. Tur Cigare 
oe (1899), as ern 472 Dunne. 8S. BE. & C. Ry. (1903), 


725. —— Plaintiff succeeding on same 
issues.|.— DUNN v. SouTH EasTERN & CHATHAM 
Ry. Co., No. 686, ante. 

726. Nothing paid in for costs.|—In 
an action in the county ct. defts. paid a sum of 
money into ct. in satisfaction of the claim, with a 
denial of liability, but paid in nothing in ct 
of costs. The judge found that pltf. was entitled 
only to the sum paid in, & accordingly gave judg- 
ment for defts., giving pltf. the costs up to the time 
of payment in, & the subsequent costs to defts. :-— 
Held: the judge had discretion to make the order 
under 1888 Act, s. 118, & Ord. 9, r. 12, sub-r. 4, the 
costs in these circumstances not being ‘ herein 
otherwise provided for’’ within the meaning of 
sect. 118.—Sykes v. WESLEYAN & GENERAL 
ASSURANCE Socrery (1907), 76 L. J. K. B. 628; 
96 L. T, 782, D. OC. 











Sect 10.—WHERE COUNTERCLAIM RAISED 
AND TRIED. 
See No. 781, post, & generally Sur-Orr & 
COUNTERCLALM, 


Part VII.—Costs. 


Sect. 11.—THIRD PARTIES. | 
727. Power of judge to give costs to — Action 
for damages for announcing sale without authority | 
—-Admission by third party that wrong instructions | 
given—Plaintiff nonsulted for want of jurisdiction. | 
——BARBROOKE v. MooRE (1889), 88 L. T. Jo. 155. | 


Sect. 12.~—-APPEALS 


See Part VIII., Sect. 1, sub-sect. 1, I., post. 


See Part VI., Sect. 4, ante. 


Sect. 14.—COUNSEL’S FEES AND ALLOWANCES 
OF WITNESSES. 


Sce, generally, SOLICITORS. 

728. Refreshers— Case adjourned for want of 
time.]|—A county ct. has jurisdiction to allow 
refreshers to counsel when a case cannot be heard 
on the day fixed for hearing, & is adjourned for | 
want of time.—HEAapP v. PEART, [1891] 1 Q. B. 110; | 
39 W. R. 95, D.C. 

729. Special allowance where no local Bar— 
Counsel present on more than one occasion.|—In 
a taxation of costs in a county ct. on the higher 
scale the special item, No. 86, which may be | 
allowed by order of the judge to counsel where 
there is no local Bar in or within twenty miles of 
the ct. town can only be allowed once in the same 
case, although the counsel engaged may have been | 
present in ct. on more than one occasion.— | 
ATKINSON v. CARLISLE CoRPN., [1896] 1 Q. B. 393 ; 
65 L. J. Q. B. 331; 40 Sol. Jo. 278, D. C. | 

730. Certificate for counsel’s fees — Time of | 
application for.|—MoRLEY v. BEVINGTON, No. | 
707, ante. 

See, now, Ord. 53, r. 7. 

781. Where counterclaim tried—What brief fees | 
allowed—Both parties successful.|—In an action 


ee ne oe ere re 





in a county ct., defts. contested the claim & 
counterclaimed. Judgment was given for pltf. 
on the claim for £25 & costs, & for defts. on the 
counterclaim for £26 & costs. On taxation of the 
costs of the claim the registrar allowed a brief fee 
of three guineas, being the maximum fee accord- 
ing to the scale applicable to the amount recovered. 
No objection was taken by defts. to this allowance. 
On taxation of the costa of the counterclaim the 
registrar also allowed a brief fee of three guineas. 
An objection by pltf. that the scale only authorised 
the allowance of one brief fee & that the maximum 
fee having been allowed on the claim no brief fee 
could in the circumstances be allowed on the 
counterclaim was overruled by the county -+ 
judge. On appeal :— 
eld: the fact that the maximum brief fee had 
been allowed in respect of the claim did not prevent 
e allowance of a brief fee for the counterclaim, but 
the fee must be apportioned between the defence 
& the counterclaim, & only that part which was 
referable to the counterc could be allowed.— 
Fox v, CENTRAL SILKSTONE COLLIERIES, r 
[1912] 2 K. B. 597; 81 L. J. K. B. 989; 107 L. T. 
i 56 Sol. Jo, 634, D. ©. 
re etton s Reid. Bates ». Gordon Hotels (1913), 82 


See, further, Smr-orr & CoUuNTERCLAIM. 
782. Where two counsel briefed.|— On the 


taxation of the costs of an action brought in the 
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adc te ct. under the extended jurisdiction conferred 
by 1908 Act, in which the successful party has been 
represented at the trial by two counsel there is no 
power to allow the fees of more than one counsel. 

For the purpose of construing Ord. 22a, r. 27, 
we are entitled to look at Ord. 53, r. 45, & when 
one does so it becomes quite clear that an allowance 
for more than one counsel can only be made in the 
case of proceedings brought under Rivers Pollution 
Prevention Act, 1876 (c. 75), & Rivers Pollution 
Prevention Act, 1893 (c. 31) (LusH, J.).—BATES 
v. GORDON HOTELS, Lrp., [1913] 1 K. B. 631; 82 
L. J. K. B. 441; 108 L. T. 510; 29 T. L. R. 298 ; 
57 Sol. Jo. 308, D. C. 

, now, Ord. 53, r. 8 (3). 

-~J. Witnesses not called at trial.] — THE 
CASHMERE, No. 683, ante. 

734. Witness preparing plan—2& attending trial.] 
—HAayEs v. Brown, No. 495, ante. 

Doctor’s qualifying fee—Medical examination 
before proceedings under Workmen’s Compensation 
Act, 1906 (c. 58).]|—-See Master & SERVANT. 


Sect. 15.—TAXATION AND REVIEW. 
SuB-sEcT. 1.—TAXATION. 

735. Necessity for-—-To enable solicitor to 
recover costs—Costs in High Court before action 
remitted to county court—Change of solicitor after 
order to remit.J|——A solr. commenced an action in 
the High Ct. for a client, & conducted it through 
certain stages. Ultimately, upon his client’s 
instructions, he obtained an order under 1888 Act, 
s. 65, by which the action was remitted for trial to a 
county ct. He then ceased to act for his client. 
The action was conducted in the county ct. by 
another solr., & verdict & judgment were obtained 
for the full amount claimed :—Held: the solr.’s 
bill of costs up to the date of the order remitting the 
action to the county ct. did not fall within the 
proven of 1888 Act, s. 118, as to taxation.— 

OYDELL v. MILLAR (1891), 60 L. J. Q. B. 251; 64 
L. T. 299; 30 W. R. 335, D. C. 

Annotation :—Coned. Cubison v. Mayo [1896], 1 Q. B. 246. 

736. |] —1888 Act, s. 118, 
which prevents the recovery by a solr. from his 
client of costs incurred in a county ct., unless they 
have been allowed on taxation, only relates to 
cases in which there is an application for taxation. 
Therefore the solr. may recover such costs without 
taxation, where there has been no application for 
it, & the client is no longer entitled to taxation.— 
CUBISON v. MAYO, [1896] 1 Q. B. 246; 65 L. J. Q. B. 
267; 741. 7.65; 603. P. 212; 44 W.R. 473; 12 
T. L. R. 183, C, A. 

Annotation :—Expld. Bell v Girdlestone, [1913] 2 K, B. 

737. ——- ——— No application by client 
taxation.|—CUBISON v. Mayo, No. 736, ante. 

738. Time within which applica- 
tion may be made unexpired.]—1888 Act, 5. 118, 
which prevents a solr. recovering from his client 
costs incurred in a county ct., ‘‘ unless they shall 
have been allowed on taxation,’ does not make 
taxation a condition precedent to the solr.’s right 
tn oma far hia ensta. even if the time within which 











no 
Brit v. GIRDLESTONE, {1y10; 2 K. B. 225; 82 
L. J. K. B. 696; 108 L. T. 648, D. O. 
739, ——— Before apportionment of costs between 
parties.|—Go.pine v. Suir, No. , ante, 
7140. By whom—Claim exceeding £20 — Ad- 


ministration action.|—By Solicitors Act, 1843 
A a= 2 3 Ant 1272 fo. AB). 8. 16, as 
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Sect. 15.—Tazxation and review: Sub-sects. 1 & 2. 
Sects. 16,17 &18. Part VIII. Sect. 1: 


CouNTY 


solr. & client in a county ct. action in which the 
claim exceeds £20 may be taxed in the High Ct. of 
Justice, tonsequently the costs as between solr. 
& client in a county ct. administration action may 
be taxed in the Ch. Div.—Re WortH (1881), 18 
Ch. D. 521; 50 L. J. Ch. 262; 44 L. T. 462; 29 
W. R. 371. 

741. -—— Registrar appearing as defendant in 
person.j—ToLputr (H.) & Co., Lip. v. MOLE, 
No. 58, ante. 

On what seale.|—-See Sect. 3, sub-sect. 2, anie. 
In independent proceedings generally.|— 
See SOLICITORS. 

742. In administration action—Estate insolvent.] 
-—~The costs of the administrator in an adminis- 
tration action in the county ct., are discretionary 
fees or allowances within the meaning of Ord. 50a, 
r. 20. Upon the taxation of such costs the regis- 
trar may take into account the fact that the estate 
is insolvent, & may disallow items which would be 
allowed in the case of a solvent estate. 

In such a case the administrator’s right to costs 
should be confined to such costs as are necessary 
for the protection of the estate (WILLS, J.).— 
Pain v. BOWDEN, [1896] 2 Q. B. 301; 65 L. J. Q. B. 
530; 75 L. T. 102; 45 W. R. 48; 40 Sol. Jo. 
622, D. C. 

—_—— Claim exceeding £20—-Taxation in Chancery 
Division of High Court.|——See No. 740, ante. 

In proceedings under Workmen’s Compensation 
Act.|—Sce MAstER & SERVANT. 





SUB-SECT. 2.—REVIEW OF TAXATION. 

748. In discretion of judge.]—Upon an appli- 
cation for a rule to compel a county ct. judge to 
review the taxation of ccsts in a plaint tried before 
him :—Held: the reviewal of taxation of costs 
was in the discretion of the judge, & the refusing 
by him to review was not the refusing to do an act 
relating to the duties of his office within the meaning 
of 1856 Act, s. 43, & therefore order refused.— 
CLIFTON v. FURLEY (1862), 7 H. & N. 783; 31 
iS - eee ; 26 J.P. 409; 10 W. R. 358; 158 


Sect. 16.—SET-OFF OF COSTS. 

See, now, 1919 Act, s. 19. 

744. Against costs in High Court.] — Costs in- 
curred in the High Ct. cannot be set-off against 
costs obtained in the county ct., although the 
proceedings are between the same parties. 
Ord. 65, r. 14, does not apply to costs in inde- 
pendent proceedings. HAssELL v. STANLEY, [1896] 
1 Ch. 607; 65 L. J. Ch. 494; 74 L. T. 875; 44 
W. R. 405; 40 Sol. Jo. 356. 

Annotations -—Consd. David v. Rees, [1904] 2 K. B. 435. 

Expld. Reid ». Cupper, (1915] 2 K. B. 147. 

745. -|—The provisions of Ord. 65, r. 14, 
& Ord. 65, r. 27, sub-r. 21, with regard to set-off 
of costs between parties are confined to cases in 
which the judgments for costs sought to be set off 
against each other are in the same action or pro- 
ceeding, & do not extend to cases in which the 
judgments for costs are in distinct & independent 
litigations.—Davip v. Rees, [1904] 2 K. B. 435; 
73 L. J. K. B. 729; 91 L. T. 244; 52 W. R. 579; 
20 T. L. R. 577; 48 Sol. Jo. 603, C. A. 

Annotations :—Consd. Bake » French [1907] 1 Ch. 428; 





CouRTs. 


Reid v. Cupper, '1915] 2 K. B. 147. Refd. Puddephatt ». 
Leith, [1916] 2 Ch. 168. 


In independent proceedings generally.] — Sce 
SOLICITORS. 

In appeals to House of Lords. ]|—See PARLIAMENT. 

In appeals to Judicial Committee of Privy Council. ] 
—Sece CouRTS. 


Secr. 17.—RECOVERY OF COSTS. 


748. By execution—Judgment for debts & costs 
—Debt alone paid— Refusal of registrar to issue 
execution.|—A debt was recovered by the judgment 
of a county ct. with costs. The debt alone having 
been paid, the clerk of the county ct. refused to 
issue execution for the costs:—Held: before 
coming to this ct. for a mandamus to the clerk, 
application should be made to the judge of the 
county ct. to order the clerk to issue such execution. 
—Ex pp. CHRISTCHURCH OVERSEERS (1851), 2 
L. M. & P. 660; sub nom. R. v. SOUTHWARK 
Country CourT CLERK, 15 J. P. 836. 
Annotation :—Expld. & Distd. R. v. Southampton 

Court Registrar & Smirk (1892), 61 L. J. Q. B. 706 

747. By action—Whether action in High Court 
maintainable.]— An action cannot be maintained in 
the High Ct. upon an order of a county ct. for the 
payment of costs.—FURBER v. TayLor, [1900] 2 
Q. B. 719; 69 L. J. Q. B. 898; 83 L. T. 308; 48 
W. R. 689, C. A. 

Annotation :——Consd. Savill v. Dalton, [1915] 3 K. B. 174. 

Whether taxation by registrar condition precedent 
to.|—See Nos. 735, 736, 738, ante. 

y unqualified representative.|—See SOLICITORS. 


County 


Sect. 18.—SECURITY FOR COSTS. 


On appeal from county court.]—See Part VIII., 
Sect. 8, post. 

748. On objection by defendant to jurisdiction— 
Security by bond—Duty of registrar.]—-YOUNG 
v. BROMPTON, ETC., WATERWORKS Co., No, 324, ante. 

749. Infant suing by next friend-——No under- 
taking by plaintiff to be answerable for costs—Stay 
of proceedings until undertaking signed.|—In a 
suit instituted on behalf of infants by their next 
friend in the county ct., the judge, in the absence 
of the necessary undertaking by pltf. to be answer- 
able for costs, dismissed the plaint :—Held: the 
plaint ought to have been allowed to stand over 
until the requisite undertaking had been duly 
signed & annexed to it.—WILLIAMS v. WILLIAMS 
(1867), 16 L. T. 581. 

See, now, Ord. 6, r. 16. 

Remitted action—Plaintiff becoming bankrupt 
pod writ lodged with registrar.|—See No. 386, 


ante. 

750. Whether appeal lies from order for security 
under Ord. 12, r. 9 ere an action is com- 
menced in a county ct. other than the county ct. 
within the district of which deft. resides or carries 
on his business, & the registrar, under Ord. 12, 
r. 9, has ordered pltf. to deposit a certain sum 1n 
ct., deft. having disclosed a good defence, no appeal 
lies from the decision of the registrar as to the 
amount of the sum to be so deposited.—PORTER 2. 
Lonpon & MANCHESTER INSURANCE Co., [1909] 
2K.B.30; 78 L. J. K. B. 673; 100 L. T. 848; 53 
Sol. Jo. 342, D. C. 

Appeals generally, see Part VIII., post. 


Part VIII.—ApreEats.' . 
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Part VIIl—Appeals. 


Sect. 1.—WHEN APPEAL LIES. 


SuB-sEcT. 1.—IN RESPECT OF WHAT PRO- 
CEEDINGS. 


A. Actions of Contract and Tort. 


See 1888 Act, s. 120. 

751. Claim exceeding £20 — Judgment for 
smaller sum.|—An appeal lies from a county ct. 
if the claim be for a sum above £20, & not ex- 
ceeding £50 though the verdict be for an amount 
under £20.—DREESMAN v. Harris (1854), 9 
Excu. 485; 18 J. P. 380; 156 E. R. 2073; sub 
nom. Harnis & TAYLOR v. DREESMAN, 23 L. J. Ex. 
210; 22L. T. 0.8. 246; 18 J.P. 458; 2C.L. R. 
498. 
Annotations :—Mentd. Adams v. Royal Mail Steam-Packet 
Co. (1858), 6 ©. B. N.S, 492; Ford v. Cotesworth rEtts 
L. R. 4 Q. B. 127; Postlethwaite v. Freeland (1880), 
5 App. Cas. 599; Hick v. Rodocanachi, [1891] 2 Q. B. 
626: Krell ve. Henry, {1903] 2 K. B. 740; Jones v. Green, 
[1904] 2 K. B. 275; Ardan §,S. Co. vo. Weir, [1905] A. ©. 
501; The Sheila (1907), [1909] P. 31, n. 

752. Amount lawfully recoverable less 





£20.|—-N 1 lies f a ty ct. 
than 220.|-No appeal lics from a county ct. | trial.|—In an action for trespass in the county ct. 


though the plaint be for above £20 & for un- 
liquidated damages, if the nature of the cause of 
action be such that the judge cannot lawfully 
give damages to the amount of £20.—MAyYER v. 
Burakss (1855), 4 E. & B. 655; 24 L. J. Q. B. 
67; 1 Jur. N. 8S. 473; 119 E. R. 2415; sub nom. 


GRAHAM v. Buragss, 24 L. T. O. S. 253; 19 
J. P. Jo. 98. 
753. Power of plaintiff to abandon excess 





—So as to deprive defendant of right of appeal.]— 
Where, in an action in the county ct., the claim, 
as added up in pltf.’s particulars appears less 
than £20, but if rightly added up exceeds that 
sum, & the error is amended, pltf. cannot, by 
abandonment of the excess at the trial, deprive 
deft. of his right of appeal.—NorTH v. HoLroyp 
(1868), L. R. 3 Exch. 69; 37 L. J. Ex. 42; 17 
L. T. 575; 32 J. P. 310. 

Anncition :—Refd. The Elizabeth (1870), 39 L. J. Adm. 

9) 


754. Claim less than £20—Counterclaim exceed- 
ing £20.|—-The absolute right of appeal given by 
1888 Act, s. 120, in actions of contract & tort, 
where the debts or damage claimed exceeds £20, 
extends to cases where deft.’s counter-claim 
exceeds £20, although the claim of pltf. is below 
that amount.—Sm1TH v. GILL, [1896] 2 Q. B. 166; 
65 L. J. Q. B. 556; 44 W. R. 574; 40 Sol. Jo. 
584, D. C. 

With claim for injunction.]— Sec Nos. 757, 
758, post. 


B. Actions of Ejectment and for Recovery of 
Possession. 

See 1888 Act, s. 120. 

755. Recovery of land—Yearly value less than 
£20.]— No appeal lies to the High Ct. without 
leave, from the decision of a judge of a county ct. 
in actions for the recovery of tenements, whether 
the parties be landlord & tenant or otherwise, 
or whether the title to such premises be in question 
or not, where the yearly rent or value thereof 
does not exceed £20.—SHREWSBURY (EARL) v. 


GARFIELD (1891), 60 L. J. Q. B. 765; 65 L. T. 
748, D. C. 


Annotation :—-Overd. Millett v, Ballard, [1904] 2 K. B. 593. 

766. Ejectment—Yearly value less than £20.]— 
In actions of ejectment, as distinguished from 
actions for the recovery by landlords of tene- 


| his claim to the injunction. 


ments, tried in a county ct. there is a right of 
appeal to the High Ct. without the leave of the 
county ct. judge irrespective of the value or 
rental of the premises sought to be recovered.— 
MILLETT v. BALLARD, [1904] 2 K. B. 598; 78 
L. J. K. B. 989; 91 L. T. 23; 52 W. R. 675; 
20 T. L. R. 693; 48 Sol. Jo. 654, C. A. 


C. Proceedings in which Injunction claimed. 

See 1888 Act, s. 120. 

757. With claim not exceeding £20.)—In an 
action for trespass in the county ct. pltf. claimed 
40s. damages & an injunction. The judge having 
given judgment for pltf. for damages & an 
injunction :—Held: deft. might appeal against 
so much of the judgment as granted the injunction 
without first obtaining the leave of the judge 
notwithstanding the provisions of 1888 Act, 
s. 120.—BRUNE v. JAMES, [1898] 1 Q. B. 417; 
67 J.. J. Q. B. 283; 77 L. T. 802; 46 W. R. 257; 


| 42 Sol. Jo. 2 


758. 





Claim for injunction withdrawn at 


pltf. claimed £20 damages for trespass & a 
mandatory injunction. At the trial the county 
ct. judge intimated that he thought there had 
been a trespass, but he did not wish to put deft. 
to the expense of a mandatory injunction if it 
could be avoided. Pitf. thereupon abandoned 
The county ct. 
judge having given judgment for pltf. for £15 
damages for the trespass :—Held: pltf., having 
claimed the injunction in addition to the £20 
damages, might appeal from the judgment with- 
out first obtaining the leave of the county ct. 
judge notwithstanding the provisions of 1888 Act, 
s. 120.—D1xon v. Brown, [1915] 2 K. B. 294; 
84 L. J. K. B. 1248; 112 L. T. 1083, D. C. 


D. Proceedings in Replevin. 

See 1888 Act, s. 120. 

759. Necessity for appraisement of value— 
Right to appeal disputed—Allegation that value of 
goods seized below £20.]—Sembie: where, in an 
action of replevin, the right of appeal from the 
county ct. is disputed on the ground that the 
value of the goods seized does not exceed £20 
there should be an appraisement with affidavit 
of value.—SMITH v. ENRIGHT (1893), 63 L. J. Q. B. 
220; 69 1. T. 724, D. C. 


E. Interpleader Proceedings. 
See INTERPLEADER. 


. F. Admirally Causes. 
See ADMIRALTY, Vol. 1, pp. 230-233, Nos. 1557— 


| 1595. 


G. Proceedings ICE nee Compensation 


See MASTER & SERVANT. 


H. Inlerlocutory Proceedings. 
(a) In General. 

See, now, 1888 Act, s. 120. 

760. General rule —— Former law.j/—Carr v. 
STRINGER, No. 696, ante. 

761. ——— Present law.]—1888 Act gives a 
right of appeal to the High Ct. in all interlocutory 
matters, & the principle of the cases which have 


526 


Sect. 1.—When appeal lies: Sub-sect. 1, H. (a) &(b), 


I. & Ju; sub-sect. 2, A. (a) & (b).] 


decided that an appeal lies from the order of a 
_ ct. to grant a 
new trial is equally applicable to the case of an 
en on @ question of taxation.—Gmson & Sons 

ILNER (1893), 69 L. T. 810; 87 Sol. Jo. 497, 


county ct. judge granting or refusing 


&p 
v. 
D.C 


564; 57 L. J. Q. B. 298; 58 L. T. 787; 623. P. 
ae) 36 W. rs Hae 4T. L. R. 276, O. A. 
nT? _— e ° e ® ° og 

ali Gi: Blas lt odd 

le oe 9 s ° ‘. : * 

Bright, [1892] 1 Q. B. 603. : pooner ee 

768. Order of registrar to deposit sum in court— 

Under Ord. 12, r. 9.|—Porrer v, LONDON & MAN- 

CHESTER INSURANCE Co., No. 750, ante. 


(b) Applications for New Trial. 


764. Former law— 1867 Act, s. 18.}—A motion 
for a new trial before a county ct. judge is an 
interlocutory proceeding from which no appeal 
lics to the Div. Ct. Sect. 13 of the above Act 
only refers to appeals from orders in any action, 
not upon interlocutory proceedings.— JACOBS »v. 
DaWKEs (1887), 56 L. J. Q. B. 446; 66 L. T- 
919; 35 W. R. 649, D. C. 

Annolaticn :—Refd. Pole v. Bright, [1892] 1 Q. B. 603. 

765. -|—In an action tried in the county 
ct. an appeal will not lie against the decision of 
the county ct. judge on an application for a new 
trial so that the time within which the unsuccessful 
party in the county ct. may appeal to the Q. B. D. 

egins to run from the date of the judgment at 
the trial, & not from the date of the judge’s 
decision on the application for a new trial.— 
McHarpy v. Liprrorr (1887), 19 Q. B. D. 161; 
56 L. J. Q. B. 459, D. C, 

Chad fae 1888 ae 8. 120. 

- On ground of verdict against weight of 
evidence.]—N oO appeal lies from the decision of & 
county ct. judge refusing to grant a new trial 
bese - plied for on ne eae solely of the 
verdic agains e weight of evidence.— 

Lanes F % 





WILTON v. ORGE VALLEY ‘ 
82 W. R. 461, D. C. Sees 
anton s—Consd. How v. L. & N. W. Ry., [1891] 2 Q. B. 


767. ———-.|—-BRYANT ». NortTu METROPOLITAN 


Tramways Oo. (1890), 6 T. L. R. 896 D. O 
Annotations :—Conad. Clarke v. Weat ” Corpn. 
2K. B. 448. Mentd. Skeate v. Maio a 3 ke 3 


768. ——-.]—Whether the verdict was ainst, 
the weight of evidence is a question of fact tor the 
county ct. judge. If to the decision of that 
question he app y the rule of law stated in Metro- 
politan Ry. Co. v. Wright, (1886) 11 App. Cas. 
152, there is no appeal from his decision.— How 
v. Lonpon & NortH Western Rv. Co., [1892] 
1 Q. B. 891; 61 L. J. Q. B. 868; 66 L. T. 898; 
40 W. R. 292; 8 T. L. R. 313, 0. A. 

Annotations :—Consd. Pole », Bright, (1892] 1 Q. B. 603. 


Dovaston ». De La Bertauc 1901), 1 . i 
647. A Cole v. De Traffo iu 7 Y K, Eas Pre 


17} 
: v. G 1 _ B. : 
Barrett & Hulme, [19207 8 eg, igo P1003 Astor o. 


769. ———.]—An appeal lies against the refusal 
of a county ct. judge to t an application for 
a new trial for misdirection & that the verdict 
was 5 ae the weight of evidence, on the d 
that decision was wrong in point of law.— 
POLE v. Brian, (1892) 1 QB. 608; 61 L. J. Q. B. 


762. Order made under equitable jurisdiction.|— 
An appeal lies from an order made in an inter- 
locutory proceeding, by a judge of a county ct., 
by virtue of the equitable jurisdiction conferred 





County Courts. 


189; 65 L. T. 748; 40 W. R. 05; 8 T. L. R, 69; 


6 Sol. Jo. 68, D. O. 
y = Jo. Oop Dovaston v. De La Bertauche (1901), 


nnotation 
17 T. L. R. 647. 
| 770. ——~.]——-Dovaston v. Du LA BERTAUCHE 
(1901), 17 T. L. R. 547; 45 Sol. Jo. 655, 0. A. 
771, On ground of misdirection of jury—On 


point of ahd i v. MaTupws (1889), 65 


tac: ~“0onsd. L. & N. W. Ry., [1801] 2 
aOR. 498. Fold. Pale v. Bright, (1892) 1 Q. 8. 603. 

772, ——- ——.}]—In an action in the county 
ct. pltf. obtained judgment. Deft. subsequently 
moved before the county ct. judge for a new trial 
on the ground of misdirection & that the verdict 
was against the weight of evidence. This the 
judge refused. Deft. appealed to the Div. Ct., 
where the preliminary objection was taken that 
no appeal fies from the refusal of a county ct. 
judge to allow a new trial: —Held: under 1888 
Act, 8. 120, there was a right of appeal from the 
refusal of a county ct. judge to allow a new trial.— 
POLE v. BRIGHT, [1892] 1 Q. B. 608; 61 L. J. Q. B. 
189; 65 L. T. 748; 40 W. R. 95; 8T. L. BR. 69; 
36 Sol. Jo. 68, D. CO. 
Annotation :-—Consd. Dovaston v. De La Rertauche (1901), 

17 T. L. R. 547. 
Objection not taken at hearing.|— 
HANDLEY v. LONDON, EDINBURGH, & GLASGOW 
ASSURANCE Co., No. 795, post. 

774. On ground of misconduct of jury.]|—Buiaas 





v. Evans, No. 623, ante. 


775. On ground of no evidence to go to jury.|— 
CLARKE v. WEsT Ham Corpn., No. 622, ante. 

776. On ground of excessive damages.]—No 
appeal lies from the decision of a county ct. 
judge granting a new trial on the ground that tho 
damages awarded by a jury were excessive, if it 
appears that the judge applied the right rule 
of law in considering whether a new trial should 
be granted.—CoLeE v. DE Trarrorp, [1917] 1 
K. B. 911; 86L. J. K. B. 764; 117 L. T. 224; 
33 T. L. R. 249; 61 Sol. Jo. 354, D. O. 


I. Orders as to Costs. 

777. Taxation of costs—Former law.]— CARR 
v. STRINGER, No. 696, ante. 

See, now, 1888 Act, s. 120. 
No. 761, ante. 

779. ——— No exercise of discretion by Judge.}— 
Maw v. BEsT (1898), 42 Sol. Jo. 882, D. ©. 

780. Order to pay costs—By official Fob ie 
The principle laid down in In re Silver Valley 
Mines (1882), 21 Ch. D. 881, that an official liqui- 
dator ordered to pay costs personally may appeal 

ainst such an order, extends to the case of an 
official receiver ordered to pay costa personally by 
a county ct. judge, & enables him to appeal nst 
such an order to the Div. Ct.—Re Raynes Park 
GoLF CLUB, Fa p. Orricta, Recetrver, [1899] 
1Q. B. 961; 68L. J. Q. B. 529; 47 W. R. 496; 
6 Mans. 316, D. O. 


Sons v. KILNER, 


43 Sol. Jo. 383 ; 
A ‘—Dbdtd. Re Tweddle, [1910} 2 K. B. 697. 
Williams, Hx p. Official Receiver (1913), 82 


Refd. Re 

L. J. K. B. 459. a <n 

781. Order giving or depriving y of cos 
Made upon reasons ! cient in law.] —WEsT- 
GATE v. CRoWB®, No. 598, ante. 

782. Certificate for costs on higher scale—Judge 
pean ore jurisdiction.}—-Day v. Day, No. 

+] a . 


J. Other Proceedings. 
788. Garnishee order.|—There is no appeal 
from a garnishee order under the rules, for it is 
not a decision in an “ action” or “ cause,” within 


Part VIII.—APpEALs. | 
the meaning of the county ct. he Beal Vv. | 


WirraL Highway Boarp (1879), 4 Q. B. D. 
459; 48 L. J. Q. B. 679; 27 W. R. 676, D. O. 
See, now, 1888 Act, s. 120° 
784. Contempt of court—Refusal to ae — 


Maia v. WoontEy (1889), 5 T. L. R. 462, 
785. —— Order imposing fine — Assault on 


court bailiff.|—Lawis v. Owmn, No. 54, ante. 

Refusal to set aside award.|——See ARBITRATION, 
Vol. II., pp. 561, 633, Nos. 1985, 2605. 

Re to make order in bankruptcy —On ground 
of want of jurisdiction.|—See BANKRUPTCY & IN- 
SOLVENCY, Vol. IV., p. 525, No. 4805. 

786. Under Rivers Pollution Prevention Act, 
1876 (c. 75), s. 14—Appeal by notice of motion.]— 
Defts. erec water-closets on their premises, the 
drains from which they connected with two small 
natural water-courses, which had become sewers, 
& were, therefore, vested in pltfs., a local board. 
Through these sewers the sewage from the water- 
closets flowed by natural gravitation into a larger 
stream. Defts. were entitled as against pltfs. to 
connect the drains from their water-closets with 
these sewers under the Public Health Act, 1875, 
s. 21; but pltfs. had not sanctioned their so 
doing. Pitfs. under above Act, applied to a 
county ct. for & obtained an order to restrain 
defts. from causing the sewage to flow into the 
stream. On appeal against this order, it appeared 
to the ct. that, upon the facts of the case, pltfs. 
were themselves in default in not having made 
any provision for dealing with the sewage in 
these sewers, as required by the Public Health 
Act, 1875 :— 

Held: an appeal was correctly brought by way 
of oe 

peal from a county ct. on the merits 
mane : ve Act, s. 11, is, by 1888 Act, s. 124, 
brought within the operation of 8. 120 of that 
Act (Bowen & A. L. Smiru, L.JJ.).—Kirx- 
HEATON DISTRICT LOCAL BOARD v. AINLEY, SONS 
& Co., [1892] 2 Q. B. 274; 61 L. J. Q. B. 812; 


67 L. T. 208; 57 J. P. 86; 41 W. R. 99; 8 

dl a pie 663; 36 Sol. Jo. 608, C. A. 

Annot ions :—~Mentd. Ferrand v. Hallas Land & Bldg. Co., 
(1808). 2 2 Q. B. 135; Fordom v. Parsons, [1894] 2 Q. B. 
180 ; York West Riding Council ». Holmfirth Urban 

A., (1894) 2 Q. B. 842; Rik bare Union v. Parsons 
Gee) ii L. T. 428; Re "Derbyshire County Council & 


Habt Gorpn., vo (iste 3 2a. Be 


71 
"ie 2 ‘« Be, "hoe Staffordshire Co 
sata R. D (pb7). 98 L. T. 328; : 
ot SASHES Rivers Board, {1909] A. C. 45; 
oly oe U. D.C. ¥. ee Co 


97; eres v. Oswald- 
B. 584; 


ire 103 L 192: Rochfo rd R D. C. v. Port of 
anaes Authorley, {1914} 2 K. 916; West Pas ot 
¥ Yorkshire, Rivers Board v. Livin waite U. CG, (1914) 


SuB-sEcT. 2.—ON QUESTIONS oF Law, Equity 
oR Fact. 
A. Questions of Law. 
(a) In General. 

See 1888 Act, s. 120. 

787. What is.J—If the matter is one of dis- 
cretion, the question how, upon facts which are 
dete & not in dispute, the discretion in such 
& case ought to be exercised, is a question of law 
as to which there is an appeal, although, no 
ethos the Ot. will never interfere, unless they 


can Seanly that in point of principle the 
discretion been wrongly exercised (LORD 


Kener, M. eee District Looan 

Boarp v. AINLBY, Sons & Oo., No. 786, ante. 
Application to set aside award .]—See ARBITRA- 

TION, Vol. I, p. 48, No. 260. 


§27 
, Admiralty eee oe ADMIRALTY, Vol, I., 


p. 231, Nos. 1560, 15 


(b) Necessity for raising Point at Trial. 

788. Necessity for—General rule.|—It is a con- 
dition peeeeene to the right to appeal under 
1875 Act, s. 6, that the question of law upon 
which it is desired to appeal should have been 
raised before the county ct. judge at the trial. 

At the trial of an action in the county ct. the 
judge took a note of the evidence, & gave defts. 
leave to move on one point, no other question of 
law being raised :—Held: on the appeal defte. 
could not be heard on . oint of law which had 
not been raised before the county ct. judge at 
the trial—CLARKSON v. MUSGRAVE (1882), 9 
Q. B. D. 886; 61 L. “J. Q. B. 525; 31 W. R. 47, 
D.C. 
Annotations :—Consd. Smith vr. ay wee [1891] A. C. 325; 
Wo muth v. Coste the) 68 L. J. Q. B. 373; Taylor 

v. National Amalgamated Approved Boc., {1914] 2 K. B. 

352. Refd. Smit. a G. W. Ry. (1920), 37 T. L. R. 117. 

789. |—Under 1888 Act, s. 120, & 
the following clauses, parade is no right of appeal 
from a county ct. except upon a question of law 
raised & submitted to the county ct. qugee. at the 
trial.—Smr1H v. BAKER & Sons, [1891] A. OC. 325; 
60 L. J. Q. B. 683; 65 L. T. 467; 55 J. P, 660 ; 
40 W. R. 392; 7 T. L. R. 679, H. L. 

Annotations :—Consd. Willetts v. Watt 502), 61 L. J. Q. B. 
540; Thomas v. Great Western ery Co. (1896), 10 
T. L. R. 244; Se ee Ye Coste, (1899) 1 out 
Darlow ». Singleton (1901), 86 L. T. 529, n.; iat 
Rouse (1904), 2 L. aa R 1304. Apia ase v, London 
General Omnibus Co. (1907), 23 T. L. R. tL 616. Distd. 


Cresswell v. Jones & Andrews Jon nv. Refuge Assce. 
(1912), 1 L. J. © C. 


cold. ae v. National 
ated Approved oe {1914] 2 B. 3562: Waller 
vw. Thomas, [1921] 1 K. B. 41. Kim 
21] 2 K. B. 157. Reta. Ultzen v. Nicol 
)» 68 L. J. 2 edb s “Neptune Steam Navigation 
es & a The Delano (1894), 71 L. a 
& N. W. Ry. 


W. eae Donellan, L. 
on (iad), 78 T, 575; Darlow v. Shuttleworth, 
{1902} 1 K. 721; Stephen’ v. International 
Car Co. 1 Sap "47 Sol. Jo. 602; B 
tga; 8 on oe co Durrell, [191 
urrTre: ° 
Gq. W. on (7920), 37 T. i! R. 117; Morlarty ». 
Garage & » (1921) 2 K. B. 766; elson 
Murdoch v. Wood (1922), "126 L. T. 746. M 
halgh v. Cwmaman Coal 1891), 8 T. uy R. 3 
e. Bobingon, [ 4goa) 1 @, 3 


. B. 344: Wild v. Warren 
te) 92 ‘ 66 L 7. 309 : ton: Serutton | (189 a ea 
.B.4 R. 


; Pynerv, Bullard, xing oe 14 T. 
Birmingham Metal 


Co., 

rib9) 22. 8B B. 338 ; Lloyd v. Woollend a Coo 2) 19 T. L. R. 
32; Smerkinich v. Newport Corpn, hg )» 76 J. P. roe 
Norman vt. G. W. Ry., (1914] ‘cole. De 
ev. De 


15 

Paoifio I Ry. . Breohette (1915) A ‘oo Ute Ls 
Trafford K. B. 5 co Rhodes, 

(i920) 1 K. B. 497; Abbott ©. ‘ahaa (1920), 90L.J.K. Be 

309; Baker ». James, [1921] 2 K. B. 6 

790. J—It is a condition precedent 
to the right of appeal to the High Ot. from the 
judgment of a county ct. judge, under 1888 Act, 
8. 120, that the question of law relied on in support 
of the appeal shall be raised at the trial, but a 
request to the judge to make a note is not a 
condition precedent, & therefore if the notes of 
the judge “ae not produced, the ct. has jurisdiction, 
under , Ord. 59, r. 8, if satisfied that the 
question of i was raised at the trial, to hear the 
ap upon other evidence, though a request to 
ae a note has not been made.— WOHLGEMUTHE 
v. CosTER, [1899] 1 Q. B. 501; 68 L. J. Q. B. 378; 
80 L. T. 529, D. O. 


“Annotation ~—Consd. Abrahams v. Dimmock, [1915] 1 
K. B. 662. 
j|—It is 


791. to be borne in mind 
that there is no ap 3) seeps from & pac tngena ct. upon & 
question of tei ards any question of 
law the onl y Point that, can be raised on appeal 
is a point of law which has been raised 
the county ot. judge. The raising of the point 








pson v. 
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Sect. 1.—When appeal les: Sub-sect. 2, A. (b) & 
(c).] 
of law at the trial is a condition precedent to an 
appeal from the decision in the county ct. 
(BUCKLEY, L.J.).—-METROPOLITAN WATER BOARD 
v. JOHNSON & Co., [1913] 3 K. B. 900; 82 
L. J. K. B. 1164: 109 L. T. 88; 77 J. P. 384; 
29 T. L. R. 603; 11 L. G. R. 1106; 57 Sol. Jo. 


625, C. A. 
st a :—Mentd. Poulton v. Moore (1913), 109 L. T. 


792. Ouster of jurisdiction by public 
Act.|—The rule that there is no appeal from a 
county ct. except upon a point of law taken in 
that ct. applies even when the ground of appeal 
is that the jurisdiction of the county ct. in the 
ee in question has been ousted by a public 
stat. 
Pitf. claimed to be a member of deft. society 
& as such entitled to payments under a contract 
of insurance with the society, who denied that 
plif. was a member. Plitf. brought an action in 
the county ct. Defts. gave notice of a special 
defence of National Insurance Act, 1911 (c. 55), 
s. 67, insisting that the county ct. had no juris- 
diction in the matter. The county ct. judge gave 
judgment for pitf. holding that sect. 67 of the Act 
applied only to disputes between the society & 
one who was admittedly a member thereof. 
National Insurance Act, 1913 (c. 37), s. 27, was 
not brought to the attention of the county ct. 
judge. Defts. appealed on the ground that the 
jurisdiction of the county ct. was ousted by 








gavu SACUV ALLE, WoC LL UUEWLE SEL VALU wyuultuy wu Ue VVUsAEL 
not be raised on appeal, and the decision of Smith 
v. Baker, No. 789, ante, applied, even though 
the point under appeal was one touching the 
jurisdiction of the county ct.—TayLor v. NATIONAL 
AMALGAMATED APPROVED Society, [1914] 2 
K. B. 352; 83 L. J. K. B. 1020; 110 L. T. 696; 


78 J.P. 254; 12 L. G. R. 525, D. C. 
aes :—Distd. Simpson v. Crowle, [1921] 3 K. B. 


793. -1—The questions whether the 
interest is excessive or whether the transaction is 
harsh & unconscionable within Moneylenders 
Act, 1900 (c. 51), p. 1 (1) are not questions for a 
jury but are for the judge. 

While the jury were being sworn in an action 
in a county ct. by a money-lender to recover the 
money lent, the county ct. judge raised the point 
that the above questions were for him to decide 
& not for the jury. The point was discussed 
before him & he eventually left the questions to 
the jury :—Held: the point of law was raised at 
the trial within the meaning of 1888 Act, s. 120, 
so as to render an appeal competent. 

It is not a condition precedent, under 1888 Act, 
s. 120, to a right of appeal from a county ct. 
that a request shall have been made to the county 
ct. judge to make a note of the point of law 
raised & of the evidence relating thereto, nor is 
it a condition precedent, if the judge has not 
made a note, that he should give a certificate to 
that effect. Where in such a case the judge has 
not made a note the ct. may, under R. 8S. C., 
Ord. 59, r. 8, determine the appeal upon such 
materials as it deems sufficient:—ABRAHAMS v. 
Dimmock, [1915] 1 K. B. 662; 84 L. J. K. B. 
$02; 112 L. T. 386; 31 T. L. R. 87; 59 Sol. Jo. 
188; 78 J. P. Jo. 592, OC. A. 


Annotations :—Consd. Kimpson v. Merkham, [1921] 2 K. B. 
157. Refd. Simmons v. Croasloy, {1922] 2 B. 95. 


794. ——— By taking objection at trial—Non- 
direction of jury.|—The rule that no appeal lies 








a ne ne ne ee ee 


| 


County CouRTs. 


from a county ct. except upon a point of law 
taken at the trial applies to the case of an omission 
by the judge in his summing up to give the jury 

roper & necessary “directions as to the law. 

e party desirous of appealing on the ground of 
such non-direction must take the objection at the 
time so as to give the judge an opportunity of 
correcting his direction.—CLIFFORD v. THAMES 
Ironworks & SHIPBUILDING Co., [1898] 1 Q. B. 
814; 67 L. J. Q. B. 244; 78 L. T. 164; 46 W. R. 
222; 42 Sol. Jo. 117, D. C. 
Annotation :—Consd. Handloy_v. London, 

Glasgow Asscc., [1902] 1 K. B. 350. 

795. Misdirection of jury.|—Although 
a party who appeals directly to the High Ot. 
ayainst the judgment of a county ct. judge on 
the ground of misdirection is not entitled to be 
heard unless he took the objection to the judge’s 
direction at the time of the trial, it is otherwise 
if he first applies to the county ct. judge for a 
new trial on the ground of misdirection, & then 
upon being refused appeals to the High Ct. against 
such refusal. It is enough that the objection to 
the direction is taken for the first time upon the 
application for a new trial to the county ct. 
judge.—HANDLEY v. LONDON, EDINBURGH & 
GLAsGow ASSURANCE Co., [1902] 1 K. B. 350; 
Wi. J. K. B. 39, D. “ 


Annotation :—Refd. Cresswell v. Jones & Andrews (1912), 
1L.5.C. C. 28. 


Edinburgh & 











796. ——- ——.]—CRESSWELL v. JONES, 
No. 572, ante. 
797. S. P. JoHNSON v. REFUGE ASSURANCE 


L. J.0.C 


nonsuit.|—-A husband & wife separated in 1863, 
& the wife went back to her mother’s house 
resuming her maiden name. In 1881 she died, 
& letters of administration to her estate were 
taken out by the exors. of her father’s will as if 
she had been a spinster, although it appeared 
that one of them knew she was a married woman. 
In 1888 the husband first became aware of his 
wife’s death, &, after making inquiries, he insti- 
tuted a suit in the county ct. for the revocation 
of the grant. The county ct. judge directed a 
nonsuit on the ground that no such fraud had 
been shown as to justify him in revoking the 
letters of administration :—Held; (1) the county 
ct. judge was wrong in holding that fraud must 
be shown to justify him in revoking the grant of 
administration; (2) his decision was upon a 

int of law within the meaning of Court of 

robate Act, 1857 (c. 77), s. 58, so that the 
Probate Div. had jurisdiction to entertain an 
appeal; (3) the point of law was sufficiently 
raised at the hearing by the pleadings & the 
nonsuit to comply with 1888 Act, s. 120, & the 
ct. would revoke the letters of administration & 
make a new grant to the husband.—CoPrELAND v. 
SimisTeR, [1893] P. 16; 62 L. J. P. 38; 68 L. T. 
257; 41 W. R. 269; 1K. 469, D. C. 

799. ——— Point raised by judge before jury 
sworn— Point discussed & case left to jury.] 
ABRAHAMS v. DimmocKk, No. 793, ante. 

800. ——— Reference to ruling in previous case— 
Not disputed in later case.]—A county ct. judge 
taking his seat in ct. announced that he had, at a 
recent sitting of the ct., been asked to determine 
the meaning of the words in Increased Rent & 
Mortgage Interest (Restrictions) Act, 1920 (c. 17), 
s. 6 (1) (d), & that he had held them to mean that 
the ct. must be satisfied of the existence of alter- 
native accommodation at the time when the 
notice to determine the tenancy was given. On 
the following day the solr. appearing for deft. 


Part VIII.—APpPrALS. 


before the same judge in an action in which the 
meaning of these words was material did not 
dispute the judge’s previous ruling :—Held: 
the point had been raised & determined by the 
county ct. judge, & it was therefore open to deft. 
to appeal from this ruling.—Kmmpson v. MARKHAM, 
(1921] 2 K. B. 157; 90 L. J. K. B. 393; 124 
L. T. 790; 37 T. L. R. 342; 19 L. G. R. 846, 
D. C. 

—— By taking objection at trial.|—See Nos. 572, 
794, 795, 797, ante. 

801. Time for—On application for new trial— 
Appeal from refusal to grant new trial.]|—-HANDLEY 
v. LONDON, EDINBURGH & GLASGOW ASSURANCE 
Co., No. 795, ante. 


(c) What points may be considered on Appeal. 


802. Point not raised in county court—Appellant 
cannot rely on.]|—Upon an appeal from a county 
ct. under 1850 Act, s. 14, the parties are bound 
by the case as it is statcd for the opinion of the 
ct. & cannot travel out of it. On such appeal 
only such objections can be raised as were taken 
at the trial in the county ct.—WatTson v. AMBER- 
GATE, NOTTINGHAM, ETC. Ry. Co. (1851), Cox, 
M. & H. 495; 15 Jur. 448. 

‘Annotations :—Mentd. Wilby v. West Cornwall Ry. (1858), 

+ Jur. N. S. 284; Simpson ». L. & N. W. Ry. (1876), 

1 Q. B. D. 274; Sapwell v. Banas, (1910) 2 K. B. 486; 

Chaplin v. Hicks, [1911] 2 K. BR. 786. 

803. -]|—Semble: on an appeal from 
a county ct. the ct. will not entertain an objection 
as a ground of appeal which has not been taken 
in the ct. below.—YoRKE v. SmirH (1851), 21 
L. J. Q. B. 53; sub nom. Smita v. YORKE, 16 
Jur. 63. 

804. ——- -———.|—- Semble: on appeal from 
the county ct. to the superior cts. the ct. & the 
parties are bound by the objections taken below 
& appearing on the case & cannot enter upon 
others.—BATHER v. Day (1863), 82 L. J. Ex. 
171; 8 L. T. 205. 

805. W. was lessee in possession 
of freehold premises belonging to E.’s wife for a 
term of ten years. On the expiration of the term 
W., who continued in possession, verbally agreed 
with K.’s wife for a new lease for thirty years. W. 
then verbally agreed to grant to L. an underlease of 
the new term at an increased rent. L. entered & 
expended money on improvements. HE. having 
refused to grant the lease to W., W. filed a plaint 
against EH. alone in the county ct. for specific per- 
formance of his agreement with E.’s wife. The 
objection that E.’s wife was not made a party to 
the plaint was not taken in the ct. below, & the 
only question submitted by the county ct. judge 
for the opinion of the appeal ct. was whether the 
expenditure by L. entitled W. to specific per- 
formance :—Held : the point not submitted by the 
county ct. judge could not be argued on appeal. 
WILLIAMS v. Evans (1875), L. R. 19 Eq. 547; 
441. J. Ch. 319; 32 L. T. 8359; 23 W. R. 466. 

: -}—R., as agent for his father- 
in-law, contracted with pltfs. that they should 
build for him two houses for a fixed sum, to be 
erage the work proceeded by instalments. The 
ast instalment became due, & R. refused to pay. 
Pltfs. brought their action to recover £50 in the 
county ct. nst the administratrix of the 
undisclosed principal, & called evidence to prove 
that R. acted only as agent. No objection was 
taken by deft. that such evidence was inadmissible, 
& judgment was entered for Pe On yee 
from the Div. Ct. to the Ct. of Appeal :—Held: 
objection not having been taken to the evidence 
in the county ct. it was not open to deft. to appeal 
J ——~-VOL. xii. 
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on that point against the judgment of the county 
ct. judge who had admitted the evidence.— 
ForMByY BROTHERS v. FormBy (1910), 102 L. T. 
116; 54 Sol. Jo. 269, C. A. 


807. ——  ——-.]—-CLARKSON v. MUSGRAVE, 
No. 788, anie. 
808. ——- ——..|—In an action for wrongfully 


distraining a tool of pltf.’s trade in contravention 
of Law of Distress Amendment Act, 1888 (c. 21), 
s. 4, the onus lies upon pltf. to prove that £5 
worth of wearing apparel, beading & tools & 
implements of his trade was not left by the dis- 
trainer upon the premises as required by 1888 
Act, s. 147. The common law protection cannot 
Se aoe upon in an action framed only on the 
stat. 

A further point was sought to be raised here, 
namely, that the £5 value specified in 1888 Act, 
8s. 147, is to be read distributively, that is to say, 
that the exception extends to wearing 0d onl & 
bedding of the value of £5 & to tools & implements 
of trade of the value of £5. If it had been desired 
to raise that point here it ought to have been taken 
in the county ct. The point was not taken in the 
county ct., & therefore we cannot entertain it 
(PICKFORD, L.J.).—GONSKY v DURRELL, [1918] 
2K. B. 71; 87 L. J. K. B. 836; 119 L. T. 174; 
a i Gousky v. DURRELL, 62 Sol. Jo. 622, 

809. .|—Pltfs. let a piano under a 
hire-purchase agreement whereby the hirer had 
an option to purchase it by payment of a certain 
number of quarterly instalments, but was to 
remain a bailee only until the last of the instal- 
ments should be paid, the hirer having the right 
at any time to terminate the agreement by 
returning the piano to pltfs. The hirer paid 
several of the instalments, but before they were 
fully paid sold the piano to deft. In an action 
of detinue & conversion in the county ct. deft. 

aid into ct. the amount of the remaining unpaid 
instalments. The county ct. judge decided that 
deft. had acquired the rights of the hirer under 
the agreement before anything had been done to 
terminate it, no instalment being then in arrear, 
that the measure of damages was the amount of 
the unpaid instalments, & that pltfs. were not 
entitled to recover the piano or its full value, but 
only the amount paid into ct. On appeal from 
the Div. Ct. reversing the decision of the county 
ct. judge :—Held: the judgment of the county 
ct. judge was right. 

It must be remembered that the appeal given 
by 1888 Act, s. 120, is an appeal on a question of 
law, & it was not open to the Div. Ct. to take a 
different view of the facts from that taken by 
the county ct. judge & to find that the sale was 
fraudulent & amounted to a repudiation of the 
hire-purchase agreement. The ground of the 
decision by the Div. Ct., namely that the sale 
was fraudulent & amounted to a repudiation of 
the agreement & put an end to the interest of 
the vendor, was not open to that Ct. upon the 
finding of the county ct. judge (SWINFEN Eapy, 
M.R.).—WHITELEY v. Hint, [1918] 2 K. B. 808, 
115; 78 L. J. K. B. 1058; 119 L. T. 682; 34 
T. L. R. 592; 62 Sol. Jo. 717, O. A. 

— och v, Wood (1922), 


Annotation : Nelson Murd 

126 L. T. 745, 

She; x3 J—In Nov. 1919 pitf. a 
with an agent for an intended co. to sell his 
business to that co., the payment to be partly 
in cash & the balance in debenture stock of the 
co. The ment contained a clause providing 
that the vendor should be, & act as, one of the 
directors of the co., & that his fees for so acting 
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should be pee id annum. The articles of deft. 
co. when formed, provided that the remuneration 
of the directors should be at the rate of £150 
er annum, & such further sum if any as should 
voted to them by the co. in general meeting, & 
that such remuneration should be divided amongst 
the directors as they should determine, or failing 
: "eo. On =Incorporation 
adopted the agreement & pltf. received the 
debentures, which contained a condition entitling 
the co. to pay them off at the expiration of six 
months. In Dec, 1919 pltf. was duly appointed a 
director to hold office so long as he held a certain 
amount of debentures in the co. Dips having 
arisen between pltf. & the co., pltf. agreed to 
accept payment of all money due to him upon his 
debentures, & on May 14, 1920, the debentures 
were paid off, & thereupon he ceased to be a 
director. In an action by pltf. to recover a 
proportionate part of the £150 as his fees for the 
period from . 1919 to May 1920, when he 
acted as director, the deputy county ct. judge 
gave judgment for defts., deciding that plté. 
was not entitled to remuneration for a broken 
part of a year. The Div. Ct. reversed the decision 
of the deputy county ct. judge. On appeal :— 
Held: the question of the applicability of Appor- 
tionment Act, 1870 (c. 35), not having been 
raised in the county ct., could not be raised on 
appeal.—MortmaRTy v. REGENT’S GARAGE Oo., 
[1921] 2 K. B. 766; 90 L. J. K. B. 788; 125 
ys re 560; 87 T. L. R. 581; 65 Sol. Jo. 474, 

811. ——- ——-.]—- In Nov. 1919 C. hired a 
piano from pltfs., who were piano manufacturers, 
on the terms of a hire-purchase agreement. In 
June 1920 C. sold the piano to deft., who had no 
knowledge of the hire-purchase agreement & 
believed that C. was the owner of the piano. 
Up to that date, the hirer had paid all the instal- 
ments as they became due. In Oct. 1920, C. 
borrowed the piano from deft. on the pretext 
that he was entertaining a social party, & it was 
delivered to C.’8 house. About a fortnight later 
deft. was told by C. that he only had the piano 
under the terms of the hire-purchase agreement, 
& that he had returned the piano to the owners. 
‘He also promised deft. that he would return to 
him the £55 which had been paid for the piano. 
C. sold the piano to some one else, & in Dec. 1920 
he left the country without paying deft. He had 
paid all the instalments that had become due up 
to that time, but there was still a balance of £12 
to be paid to complete the purchase price, On 
Jan. 15, 1921, pltfis. gave deft. notice that the 
piano was their property & required him to return 
it or to pay the balance due. On his refusal they 
claimed damages for conversion & obtained 
judgment in the county ct. for £55. On appeal 
from the Div. Ct. reversing the decision oF the 
county ct. judge :—Held: as the Div. Ct. had 
reversed the decision of the county ct. judge on 
grounds which had not been palsad low, which 
they had no jurisdiction to do, the judgment of 
the county ct. must be restored.—NELSON MuR- 
pocu & Oo. v. Woop (1922), 126 L. T. 745; 38 
T. L. R. 398; 66 Sol. Jo. 367, C. A. 

812. ——— Respondent can rely on.|—The ct. 
of Q. B. will uphold the decision of the county ct. 
judge where it can be supported on te other 
than those on which he decided, h such 
other points were not taken in the ct. belo — 
CHAPMAN v. KxicutT (1880), 5 O. P. D. 808; 49 


County Courts. 


L. J. Q. B. 425; 42 L. T. 588; 44 J. P. 401; 28 


W. R. 919, D. O. 
A wire Cookson gi888), 48 L. 7. 
. B. D. 121; 


nnotations :— . § ©. 

Be io. ne esta K ert ; WV er 0. Thomas 
v. * e ; ° s 

EES ik. Bail, 


813. ——- --—.]—-Stmpson _v. OROWLE, No. 
218, ante. 

814, Raised in Divisional Court—Appellant 
cannot rely on—In Court of Appeal.}] — There 
being no a ae under 1888 Act upon any question 
of law which has not been raised in the ct. below 
questions that have not been so raised but which 
have been argued in the Div. Ot. are not per- 
mitted to be argued in the Ct. of Appeal.—Saxus 
AGENCY, Lrp. v. Exire THEATRES, [1017] 2 
K. B. 164; 86 L. J. K. B. 1060; 117 L. T. 6; 
{1917} H. B. R. 168, C. A. 

Annotation :—Refd. Gonsky v. Durrell, [1918] 2 K. B. 71. 

815. Point raised in county court— Appellant 
cannot rely on—Leave to appeal from Divisional 
Court limited to another point.|—In an appeal from 
a@ county ct. to a Div. Ot., leave to appeal on one 
point having been given by the Div. Ot., the Ot. 

f Appeal confined the argument to the point as 
to which leave to appeal had been ade & refused 
to allow the applt. to go into another point which 
had. been raised in the county ct. & in the Div. Ct. 
—JONES v. BIERNSTEIN, [1900] 1 Q. B. 100; 81 
L. T. 553 ; 48 W. R. 232 r 16 T. L. R. 30, C. A. 


B. Questions of Equity. 

816. Whether questions of fact.|—-The question 
whether certain conversations amount in equity 
to a contract between the parties to them is not 
a mere question of fact, but is one the decision of 
which by a county ct. judge may be made the 
subject of an appeal. 

In such a case the judge should, with the case 
on the appeal, send up all the evidence adduced 
at the hearing before him.— WILLIAMS v. WILLIAMS 
(1868), 87 L. J. Ch. 854; 18 L. T. 785. 

817. Misapplication of principles to facts.|— 
Notes compiled by the judge of a county ct. after 
the trial from evidence wholly on affidavits were, 
being in ct., received in the Ct. of Appeal from 
inferior courts, although no request to take notes 
had been made to the judge during the trial. 

To give ground for an appeal from a county ct. 
in equity cases there must be a ca rt area by 
the judge of the principles of equity the facts 
ears finds.-Hirn. v. Perss& (1877), 25 W. R. 





C. Questions of Fact. 

818. General rule.|—In an action for negligent 
driving it appeared that whilst deft. was quietly 
driving his cart down hill the horse began to kick, 
& broke both shafts of the cart, & tilted it, whereb 
the driver & contente were thrown out, after whic 
the horse ran away with the cart & came in collision 
with pltf.’s gig & injured it. The judge was of 
opinion that the breaking of the shafta showed 4 
defect in the cart, which raised a presumption of 
negligence in the owner that had not been — 
LwmUvULELYy LUEMVUUUOU, GW Bayou J BAULLU SYR Paver 
appeal :—Held: (1) the judgment was right; 
(2) if upon the whole facta given in by 
both parties the judge could legitimately come to 
the cpnclusion to which he did his decision was not 
reviewable, & he was not bound to nonsuit because 
the evidence for pltf. alone would not sustain the 
action.—TEMPLEMAN v. HAYDON (1852), 12 0. B. 
aca 19 L. T. O. 8. 218; 16 J. P. 587; 188 H.R. 


Annotation -—~4a to (2) Ret. Moffat v. Bateman (1869), & 
Moo. P. 0. GC. N. 8. 369. 


Part VIII.—APrprats. 


819. ———.|-R. v. SPOONER, SHREEVE v. 


ORTH, No. 506, ante. 

820. ]—The granting or refusing a rule 
calling upon a judge of a county ct. to settle & 
sign & case on appeal, under 1856 Act, s. 43, is dis- 
cretionary, & the ct. is justified in refusing a rule 
where it plainly appears that no question of law 
can arise thereon.—SHARROCK v. LONDON & NoRTH 
WESTERN Ry. Co. (1875), 1 OC. P. D. 70; 83 L. T. 
841; 24 W. R. 846, O. A. 

. Lombard Bank (1876), 1 


Annotations :—Consd. Cousins v 
Ex. D. 404. . Clarke v. Roche (1877), 36 L. T. 727. 


Refd. Rhodes v. Liverpool Commercial Investment Co. 
1879), 40. P. D. 426. Mentd. Wright v. L. & N. W. Ry. 
1876), 1 Q. B. D. 253. 
821. -|—A county ct. judge decided, in 
an action against a railway co. for the loss of 
machine-made lace which had not been declared, 
in accordance with the provisions of Carriers Act, 

1880 (c. 68), that the co. were protected by the 

Act as the lace consisted wholly of silk, & the 

provisions of Carriers Act Amendment Act, 1865 

(c. 94), were not applicable. On appeal :—Held : 

the ct. would not alter his decision. 

Inasmuch as the judge of the ct. below finds as 

a fact that this article was silk in a manufactured 

state & that it is not to be put into the class of 

lace we must give judgment for defts. (HAWKINS, J.). 

Ps v. MIDLAND Ry. Co. (1877), 41 J. P. 
822. -]—Pltf. was a passenger on the top 

of one of defts.’ omnibuses. In consequence of 

the road along which the omnibus usually travelled 
being closed, the driver of the omnibus had to pass 
through side streets, & in turning the corer of 
one of the side streets the omnibus was driven 
close to the kerb, so that the top of the omnibus, 
owing to the camber of the road, projected over the 
foot pavement. <A street lamp stood at the corner 
with a small iron arm projecting from it, but not 
sufficiently far to extend over the roadway. While 
the omnibus was being driven round the corner the 
iron arm struck pltf. on the chest & injured him. 

There was no traffic which prevented the omnibus 

from being driven further away from the kerb. 

In an action in the county ct. to recover damages for 

negligence, the judge found that the driver did 

not see the projectingfarm, & that he was not 

guilty of negligence in not having seen it & in having 
driven close to the kerb, & he gave judgment for 
defts. :—Held: there was evidence to support the 
finding of the county ct. judge, which was a finding 
of fact, & therefore the ct. could not interfere.— 

Haase v. LONDON GENERAL OmniBus Co., Lip. 

(1907), 23 T. L. R. 616, D. O. 

Annotation :—Mentd. Walton v. V: ard i 
Gibbons v. Varuna Motor Bus Cae b08) eo Sow 
823. -|—Deft., a fish salesman, was con- 

sulted by a fellow salesman in reference to an 

injury to the latter’s thumb, into which a fish- 
bone had penetrated, with the result that a blister 
formed on the spot. Deft. bathed the thumb, & 
applied to it a plaster composed of various in- 
ponents compounded accordi to @ recipe 

ded down in his family. For this deft. charged 
two guineas. In an action against him by pltf. to 
recover the ty of £20, under Apoth es Act, 

1816 (c. 194), 5s. 20, for ha acted or practised 

a8 an apothecary without ha a certificate, the 

county ct. judge decided in favour of deft. on the 
ground that what he had done amounted to acting, 
not as an apo » but asa eon in a minor 
surgical case :—-Held : question was one of 
fact for the county ct. judge, & as he had arrived 
at the conclusion that deft. had not acted or 
as an apothecary, the appeal from his 
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decision must be dismissed. — APOTHEOCARIES’ 
SooIlmTY v. GREGORY (1908), 25 T. L. R. 37, D. O. 

824. -|}— METROPOLITAN WATER BOARD 
v. JOHNSON & Co., No. 791, ante. 

825. Trial without jury.|—A. was clerk to B. 
under an agreement for a salary of £140 a year, 
determinable by three months’ notice or payment 
of three months’ salary. B. dismissed A. without 
notice, under circumstances which a county ct. 
judge decided not to be a legal justification for 
such dismissal, & afterwards sued him for money 
had & received. Upon an appeal under 1850 Act, 
8s. 14 :—Held: A. was entitled to set off in that 
action the amount of the three months’ salary, 
& the decision of the county ct. judge upon the 
facts could not be reviewed. Semble: the con- 
venient construction of sect. 14 would be that no 
appeal lies in any case where the county ct. judge 
performs the functions of a jury.—East ANGLIAN 
Rys. Co. v. LyTHGor (1851), 10 C. B. 726; 2 
L. M. & P. 221; Cox, M. & H. 380; 20 L. J.C. P. 
84; 16 L. T. O. S. 487; 15 Jur. 400; 188 E. R. 


287. 
Annotations :—Consd. Cawley v. Furnell (1851), 12 C. B. 291. 
Refd f ‘ et 304; Mid. 


. Cuthbertson v. Parsons (1852), 12 ©. 
Ry. v. Bromley (1856), 17 C. B. 372. 


826. -|}—The Ct. of Appeal from inferior 
cts. has no power under 1875 Act, s. 6, to review 
the decision of the judge of a county ct. sitting 
without a jury upon a question of fact arising in 
a suit brought within its jurisdiction as a ct. of 
common law.—Covusins v. LOMBARD DEposIT 
BANK (1876), 1 Ex. D. 404; 451. J. Q. B. 573; 35 
L. T. 484; 25 W. R. 116. 


Annotations :—Consd. Rhodes v. Liverpool Commercial 
Investment Co. (1879), 4 C. P. D. 425; Pierpont v. Cart- 


wright (1880), 5 C. P. D. 139. 

827. Whether evidence of loss.] — Defts., 
theatrical agents, obtained an engagement for 
pitf. at a music hall, negligentl representing 
to her the amount of the weekly takings upon 
which her remuneration was based. The county 
ct. judge awarded pltf., inter alia, a sum of £20 as 

es. Defts. ap ed to the Div. Ct., con- 
tending that that sum had been awarded for loss of 
profits & not for loss of time, & was bad in law. 
The Div. Ct. dismissed the appeal :—Held: there 
was evidence upon which the county ct. judge 
could award pltf. the £20 for her loss of time, & 
the appeal would be dismissed.—JOHNSTON v. 
BRAHAM & CAMPBELL, Lrp., [1917] 1 K. B. 586; 
86 L. J. K. B. 618; 116 L. T. 188; 61 Sol. Jo. 
233, O. A. 

828. No evidence to support finding.|—Where 
a county ct. judge, in stating a case for the opinion 
of this ct. under 1850 Act, s. 14, seta out evidence 
which shows a total absence of foundation for the 
conclusion at which he has arrived, the ct. will 
reverse his decision.—BritisH INDUSTRY LIFE 
ASSURANCE Co. v. WARD (1856), 17 O. B. 644; 20 
J. P. 391; 189 BH. R. 1229. 

Annotation :—Mentd. Card v. Carr (1856), 1 C. B. N. 8. 197. 

829. .]—On a trial in the county ct., pltf. 
having closed his case, it was submitted by the 
advocate on the part of defts. that there was 
no evidence to go to the jury. The judge deciding 
that there was, evidence was offered on the part 
of defts., & a verdict was ultimately found for pitt. : 
—Held: defts. did not by calling witnesses pre 
clude themselves from appealing on the ground that 
the judge had ruled erroneously.— GREAT WESTERN 
Ry. Oo. v. Ruri (1856), 18 0. B. 575; 1 
Saund. & M.157; 27L. J. 0. P. 201; 27L. T. 0.8. 
262; 189 BH. R. 1405; sub nom. GREAT NORTHERN 
Ry. Co. v. Rum, 20 J. P. 679. 

Annotations -— 











. Groves v. Cheltenham & East 
Bldg. Soc., [1918] 2 K. B. ae _ Beld. 
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Sect. 1.—When appeallies: Sub-sect.2,C. & D.; sub- 
sects.3 & 4. Sects. 2,3 & 4: Sub-sects.1 &2.) 
Smith v. Mid. Ry. 1918), 88 L. J. K. B. 868; Smith v. 
G. W. Ry., [1921] 2 K. B. 237. Mentd. Metcalfe v. L. B. & 
8. C. Ry. (1858), 4 ©, veoghton v ie 


B. N. 8. 307 ; 
N. W. ~ (1874), 30 L. T. 
{1894} 1 g. B. 373. 


119; Shaw v. 

830. ———.|—At the close of pltf.’s case in an 
action brought in a county ct. it was objected upon 
behalf of defts. that there was no case for them to 
answer. The county ct. judge overruled the 
objection. Evidence was then called on their 
behalf, & the county ct. judge gave judgment for 
pitf. Upon appeal to a Div. Ct 

Held: if the Div. Ct. thought that upon the 
whole of the evidence given in the county ct. the 
county ct. judge was justified in coming to the 
conclusion he did, it ought not to overrule his 
decision, even if he was wrong in not nonsuiting at 
the conclusion of the plitf.’s case, but as there was 
in this case no evidence upon which the county ct. 
judge could give judgment for pltf. the appeal 
would be allowed.—GROVES v. CHELTENHAM & 
East GLOUCESTERSHIRE BUILDING SOCIETY, [1913] 
ee B. 100; 82 1. J. K. B. 664; 108 L. T. 846, 


‘Annotation :—~Refd. Gascoigne v. Gascoigne (1917), 87 
L. J. K. B. 333. i oe 


831. ——.]—Pltf. was walking along a high- 
way under a sun blind outside deft.’s shop, when 
two men jumped up from the pavement to one of 
the iron supports, which was seven feet six inches 
from the ground, & mischievously pulled the blind 
down on deft., with the result that he was injured. 
The blind was properly constructed & in a good 
state of repair. There was evidence that accidents 
of the kind had happened on other occasions to 
blinds of similar construction, the cause in each 
case being that some person jumped up to the iron 
support of the blind & pulled it down. The 
county ct. judge gave judgment for pltf. with £50 
d es, & his decision was affirmed by the Div. 
Ct. On appeal:—Held: there was no evidence 


ee 
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was not therefore entitled to da es.— 

_ There is not a particle of evidence that in the 
circumstances of the present case anybody would 
ever think of guarding against the pulling down 
of a blind by the wrongful act of two grown men. 
I think it would be going further than any of the 
decisions, & would be wrong in principle to hold 
that this Minne is liable for the consequences of 
the falling of this blind on to pltf. (Lorp CozENs- 
Harpy, M.R.).—-WHEELER v. Morris (1915), 84 
L. J. K. B. 1485; 113 L. T. 644, C. A. 

Annotations :—Consd. Ruoff v. Long, [1916] 1 K. B. 148. 
832. ——-.]—Defts.’ servants momentarily left 
stationary but unattended in a highway a steam 
motor lorry. In order to start the lorry it was 
necessary to withdraw a hand-pin from the gear 
lever & then to move that & two other levers. 
Two soldiers secing the lorry mounted it. One 
tried but failed to set it in motion. The other 
succeeded in starting it backwards so that it ran 
into pltf.’s shop front & did damage for which 
the action was brought. The county ct. judge 
gave judgment for pltf. on ap to the Div. Ct. :— 
Held: (1) there was in the circumstances no 
evidence of negligence in leaving the lorry un- 
attended ; (2) cher, Bowe there was negligence 
there was no evidence that it caused the e. 
This ct. ought to hold, even if we take the fin ing 
of the county ct. judge as a finding of fact, that it 
cannot stand if there is in our view no evidence to 


County CourRTs. 


support it (Avory, J.).—Rvuorr v. Lona & Co., 
1016] 1K. B.148; 85 L. J. K. B. 364; 1141. T. 
186; 80 J. P. 158; 32 T. L. R. 82; 60 Sol. Jo. 
828, D. C. 

Admiralty appeals.]—See ADMIRALTY, Vol. I., 
p. 231, Nos. 1562-1569. 


D. Questions of mixed Law and Fact. 


833. Decision based on erroneous view of law.] 
—An appeal will lie against the decision of a 
county ct. judge, under 1850 Act, s. 14, though the 
question presented to the ct. of appeal be a mixed 
question of law & fact—provided the ct. can clearly 
see, that, in coming to the conclusion he did, the 
judge of the county ct. must have taken an 
erroneous view of the law.—CAWLEY v. FURNELL 
(1851), 12 C. B. 291; Cox, M. & H. 514; 20 
L. J. Cc. P. 197; 17 L. T. O. S. 201; 15 J. P. 
499; 15 Jur. 908; 138 EH. R. 915. 

Anncation :—Relfd. Cuthbertson v. Parsons (1852), 12 C. I. 


834. —-—-.|—By a local Act, which appointed 
comrs. for the harbour of N., it was provided that 
it should be lawful for the comrs. for the time being 
to build or provide steam-tugs for towing vessels 
into & out of the harbour, & that any person 
requiring the assistance of a towing vessel should 
pay to the comrs. such reasonable compensation 
as the comrs. should fix. Between the comrs. & 
the owners of certain steam-tugs which had 
theretofore plied in the harbour, without being 
under the control of the comrs., an arrangement 
was entered into, under whicn the owners bound 
themselves to work their boats at reduced charges, 


- the comrs. in consideration thereof binding them- 
« selves to pay an annual sum to the owners of the 


boats by way of compensation for the reduction. 
By consent of the owners of the steam-tugs, the 
latter were placed under the control & super- 
intendence of the harbour master, whose authority 
by the Act extended generally to the control of the 
vessels in the harbour. Pitf.’s vessel having 


them, the judge holding that they were responsible 
for the misconduct of the captain of the steam-tug : 
—Held: on appeal, the judgment must be re- 
versed ; because on no inferences of fact that 
could fairly be drawn from the case, could the 
judgment in the county ct. be based, without error 
in law.—CUTHBERTSON v. Parsons (1852), 12 
C. B. 304; 21 L.7.C. P. 165; 19 L. T. 0. S. 297 ; 
16 J. P. 474; 16 Jur. 860; 188 BE. BR. 921. 

sk at :—Refd. G. W. Ry. v. Goodman (1852), 16 Jur. 


835. ——— Trial without jury.] —- Where a 
county ct. Judge decides oa case without a j an 
appeal lies, if it appears upon the case stated on 
appeal that he decided according to an erroneous 
view of the law, notwithstanding there is evidence 
which would support his finding.—Rostins v. TODD 
(1858), 6 W. R. 466. 


SuB-sH0T. 8.—ALTERNATIVE REMEDY AVAILABLE. 
836. Prohibition.— BarkeR v. Paumer, No. 
9 s 
837. ——.] —SWEETLAND v. TURKISH CIGAR- 
ETTE Co., No. 684, ante. 
—— When available.|— See Part IX., Sect. 2: 
sub-gect. 1, post, 


Part VIII.—AppEALs. 


Sus-sgct. 4.—OTHER CASES. 

838. Jurisdiction by agreement of parties— 
Amount of claim over £50.|—-No appeal lies under 
1850 Act, from the decision of a judge of a county 
ct., in a case where the amount of the claim exceeds 
£50, but where jurisdiction is given to him by the 
agreement of the parties —GROvVES v. JANSSENS 
(1854), 9 Exch. 481; 28 L. J. Ex. 91; 18 J. P. 
185; 156 E. R. 206; sub nom. JANSSENS v. 
Groves, 22 L. T. O. 8S. 244; 2 W. R. 192; 2 
O. L. R. 558. 

889. Judgment entered pro forma—To expedite 
appeal.|——A Div. Ct. has no jurisdiction to hear a 
motion to set aside a judgment entered by a county 
ct. judge pro formdé in order to expedite an appeal, 
such entry of judgment not being a determination 
or direction of a county ct. within the meaning of 
1850 Act, s. 14.—CHAPMAN & Sons v. WITHERS & 
Co. (1887), 68 L. T. 24; 47. L. R. 182, D.C. 

840. No judgment delivered — Parties left to 
move for judgment.]|—Whcere a county ct. judge 
left the parties to an action to move for judgment, 
& they came before the Q. B. Div. on cross 
motions, the ct. dismissed the case on the ground 
that, there was no judgment from which an appeal 
could be brought.— ROBERTs v. AIZLEWOOD (1889), 
5 T. L. R. 181, D.C. 

841. Whether document sufficiently stamped— 
Or admissible in evidence.|— An appeal to the High 
Ct. does not lie from the ruling of a county ct. 
judge that a document tendered in evidence at the 
trial of an action before him is sufficiently stamped 
& admissible-—MANDER v. Ripa@way, [1898] 1 
Q. B. 501; 67 L. J. Q. B. 3385; 78 L. T. 118; 46 
W. R. 366; 14 T. L. BR. 230; 42 Sol. Jo. 291, D. C. 
Annotation :-—Refd. Lowe v. Dorling (1905), 93 L. T. 398. 

842. -|—An appeal does not lie from 
the admission in evidence by a county ct. judge of 
an unstamped document without exacting any 
penalty under Stamp Act, 1891 (c. 39).—LowrE v. 
Dorxine & Son, [1905] 2 K. B. 501; 741. J. K. B. 
794; 03 L. T. 308; 54 W. R. 283; sub nom. Lucy 
v. Doriina, 21 T. L. R. 6163; 49 Sol. Jo. 582, 








| 


‘ not exceed £20.. 


D. C.; affd. on other grounds, [1906] 2 K. B. : 


772, C. A. 


AN ttt :—Refd. Shenstone v. Freeman, [1910] 2 K. B. . 


SrEor. 2.—LEAVE TO APPEAL. 


Sce 1888 Act, s. 120. 

843. Power to impose terms—Payment of costs 
in any event.]—A county ct. judge having given a 
deft. leave to appeal, but subject to a condition 
that he should pay pltf.’s costs of the appeal in 
any event, & should also, in case the appeal were 
unsuccessful, pay the costs of the total. upon the 
higher scale, the Div. Ct. held that it had no power 
to interfere with the discretion vested in him by 
1867 Act, s. 13.—Goopms v. CLUFF (1884), 18 
Q. B. D. 694, D. C. 

Annotation :—Retd. Barker v. Phillips (1919), 122 L. T. 122. 
-]—The administrator of a man 


the society in the county ct. for £10, the funeral 
benefit to which the members were entitled under 
the rules of the society. The society put in the 
defence that, as the subscriptions payable accord- 
ing to the rules of the society were in arrear, the 
policy had lapsed, & the society were not liable :— 
Held: (1) this was a ped defence, & the society 
were not seeking thereby to enforce the lapse of a 
policy to which Courts (Emergency Powers) Act, 

914 (c. 78), 8s. 1 (1), applied; (2) the county ct. 
judge had power to annex, as a condition of appeal, 
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‘the sum claimed being below £20, that the society 


should pay the costs of the action, & of the appeal 
Im any event.—BARKER v. PHiniirs (1919), 89 
L. J. K. B. 51; 122 L. T. 122; 36T. L. R. 33; 64 
Sol. Jo. 83, D. ©. 

845. Appeal restricted to one point.) — 
JONES v. BIERNSTEIN, No. 815, ante. 

846. Death of judge—-Before application for 
leave.]|— 1888 Act, s. 120, provides that there 
shall be no appeal in any action of contract or 
tort ... where the debt or damage claimed does 
. unless the judge shall think 
it reasonable & proper that such appeal should be 
allowed & shall grant leave to appeal. 

In an action tried in the county ct. pltf. claimed 
the sum of £9 from defts. The judge gave judg 
ment for defts. No application was made by pitf. 
for leave to appeal, & before the time within which 
such leave might be applied for the judge died. 
On appeal to the Div. Ct. :—Held: the ct. had no 
jurisdiction to hear the appeal.—FELL v. LANCA- 
a & YORKSHIRE Ry. Co. (1907), 96 L. T. 785, 
847. In forma pauperis.]|—The rule of practice 
forbidding proceedings in forma pauperis on the 
Crown side of the Q. B. Div. only applies to litiga- 
tion between the Crown & a subject & not to 
appeals from county cts., although the latter are 
entered in the Crown paper.—CLEMENTSs v. LONDON 
& NorTH WESTERN Ry. Co., [1894] 2 Q. B. 482; 
63 L. J. Q. B. 837; 70 L. T. 896; 58 J. P. 818; 
42 W. R. 663; 10 T. L. R. 639; 38 Sol. Jo. 562 ; 
, Sie . Ret B Dagnall, [1895] 1 Q. B. 207 
Annotati in— - Bi v. , . B. : 

Mentd. Itoborts v. Gray. [1913] 1K. iB. 520. 

Actions in forma& pauperis.|—-See Part V., 
Sect. 12, ante. 

Bankruptcy appeals.}—-See BANkKRuPpTcY & 
INSOLVENCY, Vol. IV., pp. 526-529. 





Sect. 3.—CONDITIONS PRECEDENT TO APPEAL. 
Whether raising question of law at trial 
Sect. 1, sub-sect. 2, A. (0), ante. 
Whether request to take note condition _ 
dent.]— See Nos. 790, 793, ante; Nos. 901, 902, 903, 
ost. 
No note taken—Whether certificate that no note 
taken condition precedent.]—Sce No. 793, ante; No. 
923, post. 


Secr. 4.—TO WHAT COURT APPEAL LIES. 
SuB-sEcT. 1.—APPEALS FROM REGISTRAR. 

848. Sitting as registrar—To judge of his court.] 
—An appeal from the registrar of a county ct. 
sitting as registrar, must be before the judge of his 
ct. in the first instance.—Re Sipry, H2 p. SIDEY 
(1871), 24 Ll. bys 143. 

849. Order to deposit sum in court — Under 
Ord. 12, r. 9.) —PoRTER v. LONDON ai 


Teearenaaran fin Na TAN anfto. 
$50. Whether to High Court — With leave of 
registrar.|—RosiIn v. RANK (JOSEPH), LID., No. 
611, ante 
As to 


ante. 


‘taxation of costs.|—See Nos. 761, 779, 


SUB-SECT. 2.—APPEALS FROM JUDGE. 
See R. 8. O., Ord. 59, r. 4. 
Sitting in Bankruptcy.]—Sce 1914 Act, s. 108 (2); 
Order dated Aug. 15, 1021 ([1021] W. N. Part Ii., 
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Sect. 4.—To what court sree lies: Sub-sects. 2 & 


8. Sect.5: Sub-sects.1,2 &8. Sect. 6: Sub- 
sects. 1 & 2. | 
p. 862); Bankruptcy & INsonveNnoy, Vol. IV., 
pp. 524, 625. 


Order under Workmen’s Compensation Act, 1906 
(c. 58), s. 11—For detention of ship.}— Sce 
ADMIRALTY, Vol. I., p. 280, No. 1558. 

Admiralty cause.|—See Apmrratty, Vol. I., 
pp. 230, 281. 

$51. Administration action —- To Probate Di- 
vision.]~—-CoPELAND v. Suwister, No. 798, anie. 


SuB-sECT. 3.— APPEALS FROM DIVISIONAL COURT. 

852. With special leave — Judicature Act, 1878 
(c. 66), s. 45.]—-An appeal lies to the Ct. of Appeal 
from the decision of a Div. Ct., if special leave 
to appeal is given under Jud. Act, 1873 (c. 66), 

s. 45, upon a case stated by a county ct. judge 
ender 1850 Act, 8. 14, notwithstanding Appellate 
Jurisdiction Act, 1876 (c. 59), s. 20.—CRUSH v. 
TURNER (1878), 3 Ex. D. 803; 47 L. J. Q. B. 639; 
88 L. T. 595; 43 J. P. 4; 26 W. R. 673, C. A; 
affd. on other grounds, sub le TURNER v. CRUSH 
(1679), £ SPP. Cas. 221, H. L 


Annotations :— a. Thomas 0. Kelly (1888), 13 A — 
506. eigen L. B. & 8. C. Ry. RCC te Ps 


853. ——— Interpleader proceedings.|] — Inter- 
pleader proceedings were transferred under Jud. 
Act, 1884 (c. 61), s. 17, from the Q. B. Div. to a 
county ct. On appeal "trom the judgment. of the 
county ct. the Q. B. Div. affirmed that judgment, 
but gave leave to appeal to the Ct. of Appeal :— 
Held: the Ct. of Appeal had fariadiction. under 
Jud. Act, 1873 (c. 60), s. 45, to hear the appeal 
that jurisdiction not having been taken any by 

Appellate J Jurisdiction Act, = 1876 (c. 59), s. 20.— 
ae aere v. KELLY (1888), 13 App. Cas. 506 3 58 
L. J. Q. B. 66; 60 L. T. 114; 37 W. R. 353; 4 
T. L. R. 683, H. L. 

‘Annotations :-—Mentd. Pence v. Attenborough Con- 
solidated Credit & Morte: n. (1887), 3 T. L. R. 813 ; 


Tallby v. Official enn a $8), 13 App. Cas. 523; 


Hadden, Pade v. Oppenheim, London & Westminster 


Discount Co., euuee (1889), 60 L. T. 962; Parsons v. 
Brand, He He 25 eine B. : 


ulson 

Bird v. Davey, [1 1891 131Q. B, 29; 

v. io ot {1891} 1 Ch. 464 ; ns, 

evel? Q. B. 547; : dee Tweedale, hoo. “Ewrpodale, {1 (1803) 
2Q. B. 2 terre & ite 1 19.5 

Brookes, 11895) 2 0. B. Hroliope ( ibves: 16 

L. 51; De Braam v. ‘Tord. (19001 1 

& Bruce, (1901) A 

. 472; Co 


nv. Sam v. Same, 
[ioie) 3 B. 731: Brandon Hill ¢, Lane, (1948) i K. B. 
Burchell v. Thompson, [1920] 2 K. B. 8 

Inte rpleader generally, see TRAGER DEE: 

854. — —_—— Remitted action.|—BowLus v. DRAKE, 
No. 367, ante. 

855. Against refusal to give leave — Judicature 
Act, 1893 (c. 66), 5. 45, 
jurisdiction to hear an appeal under Nh Act, 
8. 19, against the vefitaal of a Div. Ct., under 
sect. 45, to grant leave to appeal from their 
decision on a judgment of a county ct.—Kay v. 
Briags (1889), 22 Q. B. D. 8343; 58 L. J. Q. B. 182; 
60 L. T. 775; 87 W. R. 201; 6 T. L. R. 256, C. A. 


Annotations :—Consd. Lane v. Rsdaile 891] A. Cc. 2103 
Hawkins . G. W. Ry. (1895), in He 4 Refd. Re 
Wo i Act, 1890, Be. Stevenson 


Housing of the 
(1892), 61 L. J. Q. B. 4 
856. ——— ——_, ~ AWKINS Ag GREAT WESTERN 
Ry. Co. (1895), 14 R. 860, C 
857 The Ot. cl Ap 


diction under above Act, 8. 1 (6), prewithetanding 





County CouRTs. 


the provisions of Jud. Act, 1878 (c. 66), s. 45, to 
ant leave to appeal from the decision of @ Div. 
. on a judgment of a county ct. where the Div. 
Ct. has refused a ant leave to appeal. jpopuan 
v. Moses (1900), 69 L. J. Q. B. gaa, 83 L. T. 4 
48 W. R. 689; 16 T. L. RB. 584, C. A. 

858. ——-.|—-The words in all cases where 
there is a right of appee to the High Ot. from an 
ct., in above Act, s. 1 (5), include cases in whic 
leave to ap has been given by a county ct. 
judge, & the Ct. of Appeal has jurisdiction in sf 
cases to give leave to appeal from the Div. Ct., 
notwithstanding that leave has been refused by the 
Div. Ct.—Moorsz, NETrLEFOLD & Oo. v. SINGER 
MANUFACTURING Co., 1904] 1 K. B. 820; 78 
L. J. K. B. 467 ; 90 L. T. 469 ; 68 J. P. 369; 52 
W. R. 385 ; 20 'T. L. R. 366 ; 48 Sol. Jo. 828, 6. A. 

Annotation :-—Moentd.Plasyooed Colliertes Co. v. Partridge, 
ey anan. [1912] 2K. B. 345. 





Srecr. 5.—MODE OF APPEAL. 
Sun-sECT. 1.—IN GENERAL. 

See 1888 Act, s. 120; R.S. C., Ord. 59,r.10 & 
generally Practice & PROCEDURE. 

859. By notice of motion—Geheral rule.] — All 

ppeals from county cts. to the Q. B. Div. of the 

tie h Ct. must since R. 8S. C., 1885, Ord. 59, r. 10, 
be by notice of motion, notwithstanding 1850 Act, 
ss. 14, 15, which gave an appeal by special case. 

Defts. having put themselves out of time by 
wilfully proceeding under the wrong practice, an 
extension of time, for serving notice of ee was 
refused.—R. v. KETTLE (1886), 17 Q. B 761; 
55 L. J. Q. B. 470; sub nom. BROWN v. Soa 


34 W. R. 176 D. 0." 
onsd. a (got B80), 20Q.B 


423; Cusack o. L. & Ry.» | #1119: 8 . 347. Retd. 
Darlow v. Shuttleworth, Wivo )1 
860. Action in which  iave to appeal 





given.|—-The power of appealing by motion under 
1875 Act, s. 6, applies to all actions where leave to 
appeal may be given, as well as to actions where 
such leave is unnecessary. co vy. GREAT 
WESTERN Ry. Co. (1877), 2 Q. B. D. 125; 46 

J. Q. B. 226; 35 L. T. 809, D. G 

861. ——- Action in which appeal on merits 
given by special statute.|—-KIRKHEATON DISTRICT 
hae BoarpD v. AINLEY, Sons & Co., No. 786, 
ante 

862. Necessity for drawing up of order appealed 
from—Appeal from refusal to make order.|— 
Before notice of appeal can be given, an order 
must be drawn up to which the appeal can attach, 
though the appeal be from a sfusel to make an 
order asked for by applt.—Ha p. SyKeEs (1871), 
19 W. R. 563. 


SUB-sECT. 2.—CONTENTS OF NOTICE OF APPEAL. 
See R. 8. C., Ord. 59, r. 10, & generally PRACTICE 


& PROCEDURE 
863. Must state grounds of appeal.} ——- Every 
notice of motion by wa M of appeal ought to state 
the eg ne on which it is contended that the order 
appealed from is erroneous. 
nn the hearing of an appeal from an order made 
in the county ct. the eae recent get es jection was 
Naed 


taken that no ted in the 

notice of eppeal as va as was req issued i 

the ct. on 1800. mrad Shaan 

objection could oo he allowed lowed 0 as to to spe title if rer. 

to have the appeal ‘lismianod, yet the 

eppeel ough io bo tated tho note as Die 
bed by the reg.; & if in any case the grounds 


Part VIII.—ApprRA.s. 


of appeal were not given & resp. was taken by 
surp the hearing of the appeal would be post- 
poned on such terms as to as might appear 
to be right under the circumstances.—Re SMITH, 
Ea ». DENBIGH (HARL) (1892), 9 T. L. R. 72; 9 
Morr. 816, D. O. 

864, —— Cross-appeal.] — WinuiaMs v. TAPE- 
RELI. (1892), 8 T. L. R. 241, D. O. 

In bankruptcy appeals.|—See Banxruproy & 
INSOLVENCY, Vol. IV., p. 582, No. 4883. 


Sus-sEcr. 3.—SERVICE oF NOTIOE OF APPEAL. 
R. S. C., Ord. 59, r. 12. 
865. Who may be served— Not London agent 


of country solicitor.)—Semble: in the case of an ' 
appeal from a county ct. where the solr. to resp. | 
carries on business in the country, service of the | 


notice of motion upon the London agent of the 
solr. is not sufficient service to satisfy Ord. 59, 


-. 1Q.B. 97; 68 
L. T. 812; 39 W. R. 224, D. O. 

Remitted action— Name of 
country solicitor alone indorsed on particulars.]- 
In an action commenced in the High Ct. the writ 

ave the name of a firm of London solrs. as agents 


notices in proceedings of the said action. 
action was remitted 


solr.’s name & address were alone given for the 
service of any notices. Judgment had been 
delivered in favour of pltf., & on the last day on 
which notice of og im could be delivered notice of 
such appeal was upon the agents of pitf.’s 
solr., as described in the original writ in the High 
Ct. action :—Held: the service was bad, inasmuch 
as notice of appeal had not been served on pitf. 
through his solr., whose address for service was the 
only one given in the county ct. proceedings.— 
MALLEY v. SHEPLEY (1892), 62 L. J. Q. B. 31; 68 
L. T. 205; 41 W. R. 63, 302; 9 T. L. R. 41; 37 
Sol. Jo. 29; 5 R. 78, D. OC. 

867. ——~- ———.]—-In the case of an appeal from 
a county ct. where the solr. to resp. carries on 
business in the country, service of the natice of 
motion upon the London agent of the solr. is not 
sufficient service to satisfy Ord. 59, r. 12.— JACKSON 
v. MARGRETT (1893), 68, L. T. 91; 41 W. R. 267; 
37 Sol. Jo. 195; 5 R. 181, DN. C. 

——— In bankruptcy appeals.|—Sec BANKRUPTCY 
& INSOLVENOY, Vol. IV., p. 681, Nos. 4867-4869. 

on what time.|—<See Sect. 6, sub-sect. 1, 


Secr. 6.—TIME FOR APPEAL. 
Sus-sHor. 1.—IN GHNERAL. 

See R. S. O., Ord. 59, r. 12. 

868. From what date time to be reckoned — 
From date of trial—Or from date of refusal of 
application for new trial.)|—-Upon the trial of an 
action in the ee ah & jury, the judge, 
upon a special ng o e jury, direc e 
verdict to be autared: for deft.; but upon the 
Sy ceion of pltf.’s attorney he reserved leave for 
pitf. to move to enter a verdict for pltf. or for a new 
trial, & notice of the application was afterwards 
given, pursuant to r. 128 :—Held: pltf.’s right of 
appeal was to be reckoned from the day the motion 
was refused, & not from the day of trial.—Fostar 


/ Annotations :—Folld. MoHardy  v. 


. & dated May 2. 
: eight days of May 2 :—Held: suc 
‘not brought within eight days of the ruling, 


535 


»v. GREEN (1861), 6 H. & N. 798; 80 L. J. Ex. 268; 
25 J. P. 664; 158 B. R. 826. 


Annotations —. vo. Blanton (1873), 42 
L. J. 0. P. 158. Cousd. M v. Lowe (1885), 34 W. R. 
45. Distd. McHardy v. Liptrott (1887), 19 Q. b. D. 151. 











869. -}—~ Where an application 
for a new trial was made to a county ct. judge 
within two days of the original trial, & he took a 
fortnight to consider & then refused to grant a 
new trial, & a rule nisi for a new trial was obtained 
from the High Ct. within two days of such refusal : 
oid rig a ech rule Sace Ge, ed out of time, as the 
eig ys for appeaili gan to run from the 
day of the original trial, & not from the refusal of 
the county ct. judge.—Morris & Sons v. Lown & 
Co. (1885), 84 W. R. 45, D. C. 

Liptrott (1887), 19 

Q. B. D. 151; Jacobs v, Dawkes (1887), 56 L. T, 919. 

870. —— —— -|—McHarpy v. Lirrrort, 
No. 766, ante. 

871. ——— ———- Or from date of refusal to set 
aside nonsuit.|—Semble: notice of appeal against 
the determination of the judge in a plaint in the 





| county ct. is in time where a nonsuit was entered 


at the trial, & an application to set aside the non- 
suit afterwards refused, if it be given within ten 
days after the refusal to set aside the nonsuit.- 


| HEMMING v. BLANTON (1873), 42 L. J. O. P. 158; 


or pltf.’s solr., & their address for service of all | 21 W. R. 636. 


The | 
to a covuty ct. Upon the | 
particulars lodged with the registrar, a copy of | 
which was duly forwarded to deft.‘s solrs., pltf.’s : 


872. ——— Judgment post-dated.] — In order to 
enable pltf. to appeal within the cight days pre- 
scribed by 1875 Act, s. 6, the county ct. judge 
allowed his judgment, delivered on Apr. 18, to be 
treated as delivered a fortnight later, namely, on 
May 2, & such judgment was accordingly entered 
Pitf. having appealed within 
appeal was 


order, direction or decision of the judge, as pre- 
scribed by 1875 Act, s. 6.—WILBERFORCE v. 


| Souson (1878), 48 L. J. Q. B. 28; 39 L. T. 474, 
| C 


873. ——— From date of verdict—Or from date 
of delivery of judgment.|—When the finding of a 
jury in a county ct. is complained of, the 21 days 
within which an appeal may be entered is to be 
calculated from the time when the verdict was 
given, although the judgment upon it was not 
given until a subsequent date.—RAWNSLEY v. 


' LANCASHIRE & YORKSHIRE Ry. Co. (1887), 35 
i W. R. 771, D. C. 


—— Proceedings under Workmen’s Compensa- 
tion Act, 1906 (c. 58).]—-See Master & SERVANT. 

874. Time of filing not appearing on face of 
notice—Necessity for evidence that notice sent to 
registrar ‘‘ forthwith.’’]—-Unless the notice of 
appeal appears on the face of it to have been filed 
within 21 days, it is incumbent upon an applt. to 
be prepared with evidence to show that the notice 
was sent off to the registrar of the county ct. 
*¢ forthwith.’”’—Re DARBYSHIRE, Hz p. Hin (1883), 
63 L. J. Ch. 247. 

Time for service of notice—In admiralty appeals.] 
— See ADMIRALTY, Vol. I., p. 233, No. 1585. 
In bankruptcy appeals.]— See BankK- 
RUuPTCY & INSOLVENCY, Vol. IV., pp. 531, 582, 
NS ankeuetey peals rally.) —See Bank 

Ba y ap gene *|] — - 
RUPTOY RM INGOLTENGY, Vol. IV., pp. 529-531, 5338, 
Nos. 4840-4866, 4886-4888. 


SUB-SHCT. 2.—EXTENSION OF. 
See, generally, PRACTICn & PROCEDURE ; B.. 8. 0.,_ 
Ord. 58, r. 15. 
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875. By consent of parties —— Waiver.|—-Parties 
to an appeal from a county ct. may waive the limit 
of 80 days from the determing tion or direction 
intended to be appealed from, paige a by 1865 
Act, s. 18, & their consent to the signature of the 
case for appeal by the county ct. judge is sufficient 
evidence of such waiver.—WaAkRD v. Raw (1872), 
L. R. 15 Eq. 83; 27 L. T. 601; 21 W. R. 116. 

876. By court— Under 1875 Act, s. 6.]——-No 


CouNTY 


leave of the ct. or of a judge will avail to extend | 


the time for moving by way of appeal against a 
decision of a county ct. beyond the eight days 
limited by 1875 Act, s. 6, Ord. 57, r. 6, under 
Jud. Act, 1875 (c. 77), applying only to the Sat Se 
Cts.— TENNANT v. RAWLINGS (1879), 4 C. P. D. 
138 ; 27 W. R. 682. 
Annotation :—Refd. Button v. Woolwich Bldg. Soc. (1879), 

49 L. J. Q. B. 249. 

See, now, R. 8S. C., Ord. 59, r. 16. 

877. Grounds for granting -— Not where wrong 





878, Mistake or slip—Discretion of court.] 


CouRTSs. 


appeal from the county ct., makes it a condition 

precedent that security for costs should be given 

within ten days after the determination com- 
lained of.—-STONE v. DEAN (1858), E. B. & EH. 
04; 2 Saund. & M. 282; 27L. J. Q. B. 819; 31 

L. T. O. S. 179; 4 Jur. N. S. 584; 6 W. R. 602; 

120 E. R. 597. 

Annotations :-—Distd. Waterton v. Baker (1868), 9 B. & 8. 


23; Parkgate Iron Co. v. Coates (1870), 39 L. J. ©. P. 317. 
Consd. Francis v. Dowdeswell (1874), L. R. 9 C. P. 423; 
Blenkairne ». Statter (1874), 31 L. T. 413. Refd. The 


31 
Forest Queen (1870), 40 L. J. Adm. 17. 
881. .—The provision in the; above 
sect. as to notice of appeal & security for costs by 
& party appealing from a county ct. is not a 
condition precedent to the superior ct. having 
jurisdiction to hear the appeal, but is a matter 
of procedure entirely for the benefit of resp. which 








- May be waived by him.—ParkK GATE IRON Co., 


—The ct. has a discretion to extend the time for , 


appealing from a final judgment in a county ct. 


when the delay has arisen through a mistake or | 
slip, which will be exercised according to the . 


circumstances of each case.—CUSACK v. LONDON & 
NorTH WESTERN Ry. Co., [1891] 1 Q. B. 347; 60 


L. J. Q. B. 208; 64 L. T. 45; 55 J. P. 3415 39 | 


W. R. 244 3 7 T. L. R. 229, C. A. 
Annotations :—Mentd. R. v. Nicholson, R. v. 
Ex p. Bamber (1899), 81 L. T. 257; Re Coles & Raven- 
shear, (1907) 1 K. B. 1. 
Admiralty 
I, Pp. 232, Nos. 1580-158 ° 
——— Bankruptcy appeals.|—See BANKRUPTCY & 
INSOLVENCY, Vol. IV., pp. 530, 531. 





Greenhalgh, — 


9 depres ADMIRALTY, Vol. - 


Lrp. v. Coates (1870), L. R. & C. P. 6384; 39 
L. J.C. P. 317; 22 L. T. 658; sub nom. CoaTEs v. 
PARKGATE IRON Co., 18 W. R. 928. 

Annotations :—Expld. Francis v, Dowdeswoll (1874), L. R. 9 
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882. A strict compliance with 
1850 Act, s. 14, will be enforced, unless it has been 
waived by tke conduct of resp., or the default has 
been occasioned by no act of applt. 

Judgment having been given in a county ct. 
against B. on Aug. 7, notice of appeal was duly 
given. On Aug. 14 the costs were taxed. At that 
time, as was stated on affidavit, upon inquiry by 
deft.’s attorney’s clerk, he was informed by the 
registrar, that it only remained for the money to 
be paid into ct., whereupon the taxed costs & the 
damages were accordingly paid into ct. On 
Aug. 19 the registrar wrote to deft.’s attorney, 


' calling his attention to the fact that no deposit 


‘ had been made to secure the costs of the appeal ; 


Deanansdines wundaw Warleman !c Compensa- . 


tion Act, 1906 (c. 58).]—Sce MasTER & SERVANT. 


whereupon a correspondence ensued, in which 
pitf.’s attorney called the registrar’s attention to 
the intimation he had given to his clerk at the 


' time of the taxation of the costs, & at the same 


Sect. 7.—APPEAL AS STAY OF PROCEEDINGS. | 


See R. S. C., Ord. 59, r. 14. 
879. Not unless security given for amount of 


** money affected by Judgment *’—-Costs included.] | 


—-By f. 
inferior ct. is nol to operate as a stay of proceedings 


S. C., Ord. 59, r. 14, an appeal from an | 


unless the inferior ct. so orders, or unless within . 


ten days after the decision a depo 
security given to the satisfaction of the inferior 
ct. for a sum to be fixed by that ct., not exceeding 
the amount of the money or the value of the 
property afficcted by the judgment :—Held: the 
‘“money affected by the judgment’’ includes 
costs, & therefore a county ct. judge has juris- 
djction to order a deft. against whom judgment for 
a sum of money & costs has been given, & who 
desires to appeal, to deposit in ct. or give security 
for a sum for costs in addition to the amount for 
which judgment has been given as a condition 
precedent to the appeal operating as a stay of 
proceedings._-GRIMSHAW, AXTER & ELLIOTT, 
Lrp. v. PARKER, {1910]2 K. B. 161; 79 L. J. K. B. 
780; 102 L. T. 825, D. C. 
Security for costs generally.]—See Sect. 8, post. 


Srcr. 8.—SECURITY FOR COSTS. 
Sce, generally, Practice & PROCEDURE. 
880. Whether condition precedent to a 


peal — 


Ving an 


sit is made of or ' 





time sending the cheque of deft. for £50 to answer 
such costs of appeal. This, the registrar refused 
to accept as being too late. Upon application to 
the county ct. judge to sign the case he refused 
to do so on the ground that security for costs had 
not been given in due time. Upon an application 
to this ct. for a rule calling upon the county ct. 
judge to sign such case Held : the neglect to 
ive security for coste within the fourteen days was 
atel, & the rule was refused —-BLENKAIRNE v. 
STATTER (1874), 31 L. T. 413. 

See, now, R. S. C., Ord. 58, r. 15; Ord. 59, 
rr. 17, 18. 

883. Grounds for ordering — Appellant unable 
to pay taxed costs—Appeal from refusal of order in 
nature of mandamus—County court judge respon- 
dent.|—A county ct. judge refused an application 
by defts. to sign a case on appeal from his decision. 
Defts., on application to a div. ct. of appeal, 
obtained a rule nisi calling upon the county ct. 
judge to show cause why he should not sign a case. 
Cause having been shown the rule was discharged 
with costs. Defts. gave notice of appeal, where- 
upon resps., including the county ct. judge, moved 
that defts. might be ordered to give security for 
costs :—Held: the taxed costs already occasione 
not having been paid, & the statement that applts. 
were not capable of pers such payment not 
having been contradicted, the appeal must be 
stayed until the payment into ct. of a deposit of 
£20 as security for coste.—OCLARKE v. ROCHE (1877), 
46 L. J. Oh. 872 ; 86L. T. 78; 25 W. R. 809, O. A. 

884. Infant suing by next friend- 





Part VIII.—Aprrats. 


friend insolvent.|—Pitf., an infant, brought an 
action in the county ct., & sued by his next friend. 
Judgment was given for defts. with costs, but they 
were unable to obtain payment o to the next 
friend’s insolvency. Pltf. appealed from the 
judgment. On an application by defts. for an 
order that the next friend should give security for 
the costs of the appeal:—Held: by R. 8. C., 
Ord. 59, r. 17, which applies the provisions of 
Ord. 58, r. 15, to appeals from county cts., there 
was power to make an order, & as the next friend 
was insolvent, & was prosecuting the appeal for 
the benefit of another person, she must give 
security.— SWAIN v. Fotuows (1887), 18 Q. B. D. 
585; 56L. J. Q. B. 310; 56 L. T. 335; 35 W. R. 


408, D. CO. 

Annotations :—Folld. Wilcox v. Wallis Crown Cork & Syphon 
Co. (1914), 58 Sol. Jo. 381. . Masling v. Motor Hiring 
Co. (Manchester), (1919) 2 K. B. 538. 

885. Next friend unable to pay costs.] 
—An infant pltf. by her next friend brought an 
action in the county ct. under the Employers’ 
Liability Act, 1880 (c. 42), when judgment was 
given for defts. Pltf. by her next friend gave 
notice of appeal, & defts. applied to the Div. Ct. 
for an order for security of costs, giving evidence 
on affidavit that the next friend would be unable, 
if unsuccessful, to pay defts. costs. Counsel for 
pitf. contended that the ct. should look into the 
merits, &, if they thought there were reasonable 
grounds for the appeal, should not order security : 
—Held: without examining into the merits, an 
order should be made for security of costs.— 
WILCOX v. WALLIS CROWN CorRK & SYPHON Co., 
Lrp. (1914), 58 Sol. Jo. 381; 78 J. P. Jo. 124, D. C. 

886. ——- Not where unconditional leave to 
appeal given.|—The ct. will not, as a rule, require 
security for the costs of an appeal from the county 
ct. where leave to appeal has been unconditionally 
given by the judge of the county ct.— Ez p. Socinry 
OF APOTHECARIES (1890), 38 W. R. 478, D. C. 

887. ——— Appellant suing in forma pauperis.]— 
A party who has sued or defended in formd pauperis 
in the ct. below is entitled to appeal as a pauper 
without either giving security for costs or obtaining 
special leave so to appeal.—Biaas v. DAGNALL, 
[1895] 1 Q. B. 207; 64 L. J. Q. B. 221; 15 R. 








252, D. C. 
aneeeer -—~Mentd. Smith v. Smith & Rutherford, [1920] 
888. —_—- Not where appellant with no visible 


means of paying costs—If reasonable ground for 
appeal.|—If it appears to the ct. that there is 
reasonable ground for the appeal, the ct. will not 
order applt. to give the security for the costs of 
the appeal merely on the ground that he has no 
visible means of paying resp.’s costs should the 
rl tae peach v. POOLE (1897), 76 L. T. 
» D. OC. 


Annotation :—Consd. Wilcox v. Wallis Crown Cork & Syphon 
Co. (1914), 58 Sol. Jo. $81. 


889. ——— Appellant insolvent.) — SHaw 
LutmMan (1897), 42 Sol. Jo. 34, D. C. 

890. Appellant having disposed of his 
kent Deal High Ct. will order security to be 
given for the costs of an appeal from the county ct. 
where it appears that applt. has disposed of his 
goods for the purpose of avoiding payment of 
a ae costs.—-Moorb v. Pinnick (190)), 70 
L. J. K. B. 471, D.C. 

891. Time of giving sureties —Sureties dis- 
qualined—-Fresh sureties substituted after expiry of 
time.|—-Upon an appeal against the decision of a 
county ct., applt. gave security by two sureties 
in due time. Afterwards he found that as the 
were practising attorneys, they were disqualified, 


v. 





whereupon he applied to the county ct. Judge to a bond. 


~ 
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“be permitted to substitute fresh sureties, which 
was granted, & they were accordingly put in, but 
after the time limited by the rule for so doing :— 
Held: the proceedings were regular.—PowER v. 
Sees (1858), 31 L. T. O. S. 81; 22 J. P. Jo. 


892. Deposit of sum required—Written memo- 
randum of conditions on which money deposited not 
deposited.|—-A party desirous of appealing from a 
decision of a county ct. judge, having given notice 
of appeal, under 1850 Act, s. 14, within ten days 
deposited with the registrar a sum equal to the 
amount for which he was required to give security, 
for which the registrar gave an acknowledgment, 
but did not deposit a written memorandum, setting 
forth the conditions on which the money was 
deposited, pursuant to 1856 Act, s. 71 :—Held: 
the want of such memorandum was no objection 
to the hearing of the appeal.—GRiFFIN v. COLEMAN 
(1859), 4 H. & N. 265; 28 L. J. Ex. 184; 157 EB. R. 
oa 3; sub nom. COLEMAN v. GRIFFIN, 32 L. T. O. S. 
Annotation :—~Folld. Walters v. Coghlan (1872), L. R. 8 Q. B. 


893. -}—At the hearing of a plaint 
before a county ct. judge pltf. was nonsuited. He 
gave due notice of appeal, & deposited the amount 
fixed by the registrar, who gave a receipt for it to 
pltf., stating it to be received to abide the event of 
the appeal. The parties could not agree on a 
statement of facts, & pltf. applied to the judge to 
settle & sign the case, but the judge refused on the 
ground that no memorandum of the deposit with 
the conditions on which it was deposited was 
approved by the registrar left with him & signed 
by the party or his attorney in accordance with 
1856 Act, s. 71 :—Held: the stat. had been sub- 
stantially complied with, & the giving of such 








| memorandum was not a condition precedent to the 


| right to a 


ppeal.—WatLtEns vy. COGHLAN (1872), 
L. R. 8 Q. B. 61; 42 L. J.Q.B. 20; 27 L. fT. 712; 
21 W. R,. 444. 
894. Time for execution of bond.j|—An inter- 
pleader summons in a county ct. having been 
determined against the claimant on Nov. 16, he, 
on the same day, gave notice of appeal, & tendered 
a bond with surcties to the registrar ; on Nov. 19 
he gave notice of the proposed sureties to pltf. 
Pitf. requiring further information as to the 
sufficiency of the sureties, & the claimant having 
been unable to obtain a definite answer from pltf. 
as to whether or no he objected to the sureties, the 
registrar, on Jan. 17, fixed Jan. 21 for the execution 
of the bond & gave notice to pltf. to make his 
objection, if any, onthat day. Pitf. did not appear, 
& the bond was then executed with the original 
sureties :—Held: although the security had not 
been completed until after the ten days, yet as the 
applt. had donc all he could to perfect 1t within that 
time, & the delay was caused by pltf., applt. had 
complied with the requirements of 1850 Act, s. 14 
& r. 1314, & was entitled to have his appeal heard.— 
WATERTON ¥v. BAKER (1868), L. R. 3 Q. B. 178 ; 
9B. &8. 23; 87L. J5.Q. B. 65; 17 L. T. 468; 16 
W. R. 358. 

} -—Distd. i: eswell (1874), L. R. 9 

ae p. 433 ; Bonkkimne v. Statter tis7a), She TY 413, 
895. .J}—A plaint was heard in a county ct. 
on June 13, but no judgment was pronounced until 
July 11, when the judge gave his reasons at great: 
length. After several abortive attempts to obtain 
a copy of the judgment, the attorney for the un- 
successful party on July 20 sent a notice of appeal 
with the names of sureties, & asked for an-appoint- 
ment for applts. & the sureties to attend to, execute 
Tho registrar appointed Thursday, 
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Sect. eae for costs. Sect. 9: Sub-sects. 1, 
2,3,4,5&6. Sect. 10.) 


July 24, at 4 p.m. AP Its. & one surety attended, 
but the other surety not attend, neither was the 
attorney there with the bond. On July 26 applits.’ 
attorney sent a bond to the office, with an intima- 
tion that the parties would attend to execute it on 
Monday, July 28. They did so attend; but, the 
registrar being absent, a clerk in the office directed 
them to attend again on July 30, when the registrar 
would be there. They all accordingly attended 
on July 80, & the bond was executed :—Held: 
assuming July 24 would under the circumstances 
have been in time, the execution of the bond on 
July 30 was not a compliance with 1850 ‘Act, s. 14, 
& the ct. ordered the case to be struck out. The 
ct. in a algunas Uh term refused to re-open the 
matter, upon affidavits showing that the registrar, 
upon whose affidavit the ct. had mainly relied, had 
made a mistake, & that in truth all the parties 
had attended to execute the bond on the day which 
had been assumed to be the picker day.— FRANCIS 
vw. DOWDESWELL (1874), L. R. 9 C. P. 4233; sub 
nom. DOWDESWELL v. FRANCIS, 48 L. J. O. P. 248 ; 
30 L. T. 607 ; 22 W. R. 755. 


896. Amount of—May include costs.]—Grim- | 
PARKER, No. | 


SHAW, BAXTER & ELLIOTT, Lin. v. 
879, ante. 

In admiralty appeals.|—See Apmimatty, Vol. I., 
p-. 232, Nos. 1577-1579. 

In bankruptcy appeals.}— See Bankruptcy & 
INSOLVENCY, Vol. IV., pp. 533-535. 


Sect. 9.—JUDGE’S NOTES. 
Sus-sEct. ].—IN GENERAL. 


See 1888 Act, s. 121. 
897. Duty of judge to take note—Showing that 


Tent ee ree ee 


County Courts. 


Moentd. Ripon R. D. C. v. Armitage & Hodgson, [1919] 


Tc, B. 800. 

900. —— -]—Observations as to the 
priority of county ct. judges making a note of the 
evidence & contentions in cases which appear to 
render it expedient to do so, even where there may 
be no statutory obligation to make a note.— 
Smmons v. Crosstey, [1922] 2 K. B. 95; 91 
L. J. K. B. 643; 127 L. T. 337; 838 T. L. R. 571; 
66 Sol. Jo. 524, D. O. 

—— ——— Proceedings under Workmen’s Com- 
pensation Act, 1906 (c. 58).|—See Master & 


SERVANT. 





SuB-SECT. 2.—REQUEST TO TAKE NOTE OF 
QUESTION OF LAW. 

See 1888 Act, as. 120, 121. 

901. Whether condition precedent to appeal— 
Note actually taken by Judge—Although no request 
made.]— Where at the trial of a cause in a county 
ct. without a jury, the judge actually took a note 
of the evidence, but was not required to make a 
note of any question of law raised at the trial, or of 
the evidence in relation to it :—Held: (1) the un- 
successful party could not appeal by motion under 
1875 Act, s. 6, though he applied for a copy of the 


- judge’s notes immediately after the judgment, & 


his ground of appeal was that there was no evidence 
to warrant the decision of the judge; (2) after an 
appeal by motion had been rejected, for the 
reasons above stated, a rule calling on the county 


, cet. judge to state & sign a special case, under 1850 
' Act, s. 15, would not be granted.—RHODEs v. 


LivERPOOL COMMERCIAL INVESTMENT Co. (1879), 
4C.P. D. 425, D. O. 


Annotations :-—A8 to (1) Folld. Fierpoint vo. Cartwright (1880), 
: ar. 


point of law raised.]—In an action brought in the . 
county ct., to recover the value of a horse killed | 


upon applt. co.’s ry., a question of law was raised :; 


as to whether there was evidence of negligence to 
#0 before the judge, but no note of any question of 
law being raised was made by the judge :—Held: 
the question could not be entertained, it not appear- 


ing upon the notes that such question was raised - 


before the county ct. judge. Semble: the notes 


: 5 ° kson v. Musgrave (1882), 9 
Q B. D. 386. Refd. Smith v. Baker, {1891] A. C. 325. 


902. —— -——.|—At the hearing of an 
interpleader claim in a county ct., the judge was 
not asked to make a note of any question of law 
raised or of the facts in evidence as provided by 
1875 Act, s. 6. He did, however, take a note of 
the evidence, & upon being applied to afterwards 
by the claimant, against whom he decided, fur- 


5 Cc. RP. D. 139 





. nished him, but under protest, with a copy of the 


should have been referred back to the judge for the | 
question to be noted, & should he have refused, a : 
rule obtained to compel him to amend his notes.— ° 
GREAT EASTERN Ry. Co. v. Gippons (1880), 44 | 


J. P. 284, D. C. 


of law raised.|—A county ct. judge is only bound to 
take a note when a question of law is raised & he is 
asked to take a note of that question of law; then 
it is his duty to take a note of the question of law 
raised & of the evidence in relation thereto, & of his 
decision thereon & of his decision of the action or 
matter. 

if there be more questions of law than one, the 

peauert to take a note must be made in respect of 
each. 
If the circumstances be such that there was no 
possibility of raising the point of law at the trial 
or of getting a note, then applt. may show by 
affidavit what happened at the trial (OavE, J.).— 
R. v. Kerr (Comr.) & Hrves (1804), 70 L. T. 595 ; 
10 T. L. R. 381. D. C. 

899. ——— Whether request to take note made 
or not— Large amount involved.) — OnEzRrsry 
Ursan Disreicr Counc v. Bryws (1905), 49 
Sol, Jo. 223 ; 69 J. P, JO. 28, D. O. 

Annotations : Simmons v. Crossley, (1922) 2 K. B. 


note & his written judgment, in each of which was 
a statement of the points of law raised & deter- 
mined :—-Held: the omission to request the judge 
to take a note did not deprive the claimant of the 
right to appeal by motion under s. 6.—SEYMOUR 
v. COULSON (1880), 5 Q. B. D. 369; 49 L. J. Q. B. 


eh. Contd. el ee 5 (B82) oon: y 
Sao, Abrabams v. Dimmock, [1918] 1 K. B. 662... Refd 
Morgan v. Rees (1881), 6 Q. B. D. 608; Gardner », Ingram 
(1889), 61 L. T. 729 ; th v. Baker, [1891] A. O. 825. 

903. -]|—An erp to the judge of a 
county ct. at the trial of any action for a note on 
any point of law, & of the facts in evidence relating 
thereto, & of his decision thereon, is, under the 
terms of 1888 Act, s. 120, the condition precedent 
for any appeal from such decision being heard. 
The power of the High Ct., under R. S. C., Ord. 59, 
r. 8, to admit any evidence or statement of what 
occurred other: than such notes of the jp , only 
comes into operation when such an application has 
been made at the trial but no notes of the judge 
are forthcoming.—Cook v. Gorpon (1892), 61 


L. J. Q. B. 445, D. O. 
dons :—Consd. Abrubams v. Dixamock, [1915] 1 K. 3. 
. Refd. The Crescent, Great Northern Steamship 
Fishing Co. ». 8.8. Crescent (1893), 62 L. J. P. 83. 
.]|—WoxtcEmuTue v. Cosrs, No. 790, 


Annotations :-—Expld Morgan ¢ 





Part VIIJ.—ApPEALS. 


905. -———-.] ABRAHAMS v. Dimmook, No. 798, 


906. Sufficiency of—General request.|}—-Morcan 
v. Rens, No 536, ante. 

907. More questions of law than one 
raised.|—R. v. Kerr (Comr.) & Hives, No. 898, 


ante. 

908. Time for—During or immediately at end 
of trial— Request made hour & half after jJudgment.] 
—1875 Act, prescribing a mode of appeal by 
motion from the county ct. by s. 6 enacts that at 
the trial or hearing of the cause the judge, at the 
request of either party, shall make a note of an 
question of law raised at such trial or hearing, 
of the facts in evidence in relation thereto, & of his 
decision thereon, & of his decision of the cause :— 
Held: the request for a note must be made during 
or immediately at the end of the trial or hearing 
of the cause; & therefore, a request not made 
until an hour & a half after judgment given was 
too late.—PrmrPornt v. CARTWRIGHT (1880), 5 
0. P. D. 189; 42 L. T. 259; 28 W. R. 588, D.C. 





SuB-SHCcT. 8.—AMENDMENT OF. 
909. Note not showing that point of law raised.] 
ee Eastern Ry. Oo. v. Grppons, No. 897, 
ante. 


SuB-SEcT. 4.—Oopies OF. 

910. Duty of appellant to supply-—Whether 
condition precedent to appeal.|—Tayzor v. HoLt 
(1864), 3 H. & C. 452, 454,n.; 34 L. J. Ex. 1, 2,n.; 
11 L. T. 847; 13 W. R. 78; 159 E. R. 607, 608. 
Annotation :—Apld. Dene v. Sawyer (1872), 26 L. T. 6461. 

911. —— -]—It is an established rule that 
where & cause in a superior ct. has been tried before 
& county ct. judge, the notes of the judge must be 
produced on a motion for a new trial, unless it be 
made by counsel who was himself present at the 
trial, or the notes have been applied for & refused. 
—DENE v. SAWYER (1872), 26 L. T. 646. 

912. —-——.]—Ord. 59, r. 13, is repealed by 
1888 Act, s. 121, & it is now the duty of the applt., 
as & condition precedent to the appeal being heard, 
to furnish the ct. with a copy of the notes.—_ McoGraH 
v. CARTWRIGHT (1889), 28 Q.B.D.8; 58L.J.Q. B. 
331; 60 L. T. 587; 37 W. R. 619, D. OC. 

Ansctation :—Refd. Abrahams v. Dimmock, [1915] 1 K. B. 








913. Duty of judge to supply.}|—R. v. SHEFFIELD 
OouNntTy Court JUDGE (1889), 5 T. L. R. 803, D. C. 

914. ———.]—-Where on an appeal from a county 
ct. a copy of the county ct. judge’s notes is sent up 
for the use of the Ot. of Appeal, the ct. will not 
accede to an application by one of the parties to 
the appeal that a copy of the notes should be given 
to him. Where a party is desirous of obtaining 
such notes gd ape for a copy must be made to 
the county ct. judge himself. Qu.: whether in 
such case a county ct. judge is bound to give a 
copy of his notes to a party.— He Loox, Hz p. 
POPPLETON (No. 1) (1891), 8 Morr. 44, D. O. 

915, ——- Action for less than £20.)—WH8NN v. 
Morr (1918), 184 L. T. Jo. 572. 


SuB-sEcT. 5.—SUFFICIENCY OF. 
916. Compiled from affidavits after trial—No 
react to take note.|—H1 v. Porssi, No. 817, 


917. Shorthand writer’s notes—Signed by judge.] 
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aoe Gray, DAwEs & Co. (1889), 5 T. L. R. 
In bankruptcy appeals.}—See BANKRUPTCY & 
INSOLVENCY, Vol. IV., p. 536, Nos. 4921-4928. 
In admiralty appeals.} See ADMIRALTY, Vol. I., 
p. 233, No. 1586. ' 


Sus-sxcrT. 6.—Hrrecr oF NON-PRODUCTION OF. 

918. Power of court to proceed without note— 
On parties agreeing on facts.|-—-Tayior v. Hour 
(1864), 8 H. & O. 452; 34 L. J. Hx. 1; 11 L. T. 
347; 183 W. R. 78; 159 EB. R. 607. 
Annotation :—Folld. Dene v. Sawyer (1872), 26 L. T. 646. 

919. ——-.]—-At. the hearing of a motion on 
appeal from a county ct., the ct. may, if it think 
fit, dispense with a copy of the judge’s notes.— 
MorGAN v. Davies (1878), 3 OC. P. D. 260; 39 
L. T. 60; 26 W. R. 816. 


Annotations :—Mentd. Barlow v. Teal (1885), 15 Q. B. D. 
501; Sidebotham v. Holland, [1895] 1 Q. B. 378. 
920. 


& hear appeal on other evidence.j/— 
WOHLGEMUTHE v. CostH, No. 790, ante. 
921. ——— -] — ABRAHAMS Vv. 
No. 793, ante. 

—. In admiralty appeals.]— See ADMIR- 
ALTY, Vol. I., p. 233. 

922. Absence must be satisfactorily explained.] 
—We are not bound to admit anything but the 
judge’s notes. It is true that by R. 8S. C., Ord. 59, 
r. 8, we have power, if the judge’s notes are not 
produced, to determine appeals upon any other 
evidence or statement of what occurred before 
him as we may deem sufficient, but we ought to 
have some reason or explanation given to account 
for the non-production of the notes—such as that 
none were taken, or that they have been lost 
(Hawkins, J.).—Loums v. Tea & Co. (1889), 22 
= a D. 675; 58 L. J. Q. B. 298; 60 L. T. 451, 


Annotation :—Mentd. King ». Charing Cross Bank (1889), 
923. Whether certificate that no note taken 

condition precedent to appeal.|—Brown v. Book 

(1892), 8 T. L. R. 227, D. C. 

art cc :—Consd. Abrahams v. Dimmock, [1915] 1 K. B. 








DIMMOCE, 





924. ———.]|—- ABRAHAMS v. Dimmock, No. 793, 
ante. 


Srecr. 10.—PARTIES. 

925. Death of party to appeal—Addition of 
personal representatives Appeal from county 
court.|——If, on an appeal from a county ct., resp. 
dies before the i ar is heard, applt. will be 
allowed to proceed with his appeal on givi 
notice thereof to the representatives of deceas 
resp., or if no such notice can be given, upon 
giving notice to the parties interested.—H&MMING 
vy. Woir1AMs (1871), L. R.6 0. P. 480; 40L. J.0. P. 
270; 24 L. T. 755. 

Annotation :—Reld. Smith v. Williams, {1922} 1 K. B. 158. 

926. -——. -|/—Where after entry of 
an appeal from a county ct. one of the parties dies, 
the High Ot. has jurisdiction to add his personal 
representative. —_BLAKHWAY v. PATTESHALL, [1894] 
1 Q. B. 247, D. O. 
en ‘—Folld. Haywood v. Farabee (1915), 59 Sol. Jo. 


927. —— Appeal from Divisional Court.j— 
Where an appeal against a decision of a Div. Ot. 
reversing a decision of a county ct. judge has been 
set down, but before the hearing of the appeal 
resp. dies, application for leave to add the | 
representative of deceased party can properly 
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Sect. 10.—Pariies. 
Sects. 12 & 13.) 


made to the Ct. of Appeal.—_H arwoop v. FARABEB 
(1915), 59 Sol. Jo. 234, C. A. 
See, generally, PRACTICE & PROCEDURE. 


Sect, 11: Sub-sects. 1 & 2. 


Secr. 11.—HEARING OF APPEAL. 
SuB-sEcT. 1.—IN GENERAL. 

928. Who begins.|—Applt. in a county ct. 
appeal has the right to begin. 

Costs will not be given to applt., when on an 
appeal from the ruling of a county ct. judge a 
new trial is ordered for misdirection.—GFE v. 
LANCASHIRE & YORKSHIRE Ry. Oo. (1860), 6 
H. & N. 211; 30 L. J. Ex. 11; 3 L. T. 828; 6 
Jur. N.S. 1118; 9 W. R. 103; 158 E. R. 87, 
Annotations :-—Consd. Schroder v. Ward (1863), 1 New Rep. 


325. Mentd. Collard v. S. KE. Ry. (1861), 7 H. & N. 79; 
O’Hanlan v. G. W. Ry. (1865), 6 B. & 8. 484: Wilson v. 
Newport. Dock Co. (1866), L. lt. 1 Exch. 

v. Li. 


177; Hobbs 
& S. W. Ry. (1875), L. R. 10 Q. B. 111. 


Admiralty appeals.|—See ADMIRALTY, Vol. I., 
p- 233, Nos. 1687-1593. 

Bankruptcy appeals.|—See Bankruproy & IN- 
SOLVENCY, Vol. IV., pp. 535, 536. 


SUB-SECT. 2.—-POWER OF COURT. 

929. To order nonsult—No case against de- 
fendant.]—-The unsuccessful party in the ct. above 
upon county ct. appeals must pay the costs. 

A. bought of B. 118 sheep, & being unable to 
pay for the whole went to C. & agreed to sell 
fifty sheep at £1 each, C. agreeing to give up the 
sheep to A. on Thursday following upon being 
paid £46. <A. received from C. a post-dated 
cheque for the £46, & gave the same to B., who 
could not read, as part payment for the 118. B. 
presented it, & the bankers refused payment as 
it was post dated & the day of the date had not 
arrived. A. not delivering to C. the fifty sheep 
(. stopped payment of the cheque. B. sued A. 
& C. in tort in the county ct. for defrauding & 
deceiving him whereby he was induced to deliver 
up his 118 sheep, & a verdict was given for pltf. 
C. appealed :—Held: there was no case against 
C., & the verdict should be set aside & a nonsuit 
entered.— WATSON v, PouULSOM (1851), 18 L. T. O.S. 
126; 15 Jur. 1111. 

930. Under 1850 Act, s. 14.3—On an 
appeal from a county ct., where judgment below 
has been given for pltf., the ct., under 1850 Act, 
8. 14, has power to order a nonsuit to be entered.— 
CHEVELEY v. FULLER (1853), 13 O. B. 122; 1 
W. R. 152; 188 BE. R. 1148; sub nom. FuLuEr v. 
CHEVELEY, 2 Saund. & M.101; 20 L. T. O. S, 278; 
17 J.P. 105; 17 Jur. 736. 

931. To enter Judgment—Under 1875 Act, s. 6.] 
—Upon an appeal by motion under 1875 Act, s. 6, 
the Ct. of Appeal has power to order judgment to 
be entered, the former provision in that respect, 
1850 Act, s. 14, not being repealed or varied by 
1875 Act, s. 6, which only gives an additional 
mode of procedure.—WHITEMAN v. HAWKINS 
(1878),4C.P.D.18; 39 L. T. 620; 435. P. 272; 
27 W. KR. 262. 

932. —— All materials necessary for deciding 
case before court.|—In an appeal from a county 
ct. in an action for damages, the ct. has power to 
give judgment for pltf. for the sum claimed, if 
satisfied, upon the whole of the evidence before 
the county ct. judge, that judgment ought to be 
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so entered, although judgment had been given by 
the county ct. judge for deft—KINa@ v. OXFORD 
Co-oPpERATIVE Soctety (1884), 51 L. T. 94, D. O. 

933. -}—Pitf. sued a husband & wife 
in the county ct. to recover the price of meat 
supplied to the wife after separation, & the judge 
at the trial, on hearing the wife’s evidence, ruled 
that she had authority to pledge her husband’s 
credit for the price of the meat. On appeal :— 
Held: this ruling was wrong, & the wife, after 
the separation, had ne , implied authority to 

ledge her husband’s credit. 

J Being satisfied that we have all the materials 
before us necessary for the determination of the 
question, it would be a useless expense to the 
parties to send the case back for a new trial. We, 
therefore, act upon the wholesome provision of 
Judicature Act, 1875 (c. 77), Ord. 40, r. 10, & 
direct that the judgment for pltf. below, be set 
aside & judgment be entered for deft. (per CUR.).— 
EASTLAND v. BURCHELL (1878), 3 Q. B. D. 482; 
47 L. J. Q. B. 500; 38 L. T. 563; 42 J. P. 502; 
27 W. R. 290, D. C. ee 

ions :— ; : 1880), 5 ©. P. D. 
AUB; Sireato a MT TERE Ee 429. Mentd, Wilson 

v. Glossop (1888), 20 Q. B. D. 354; Balfour v. Balfour, 

{1919} 2 K. B. 571. 

934. Evidence justifying only one verdict.| 
—On Sept. 14, 1898, the son of G., applt., at 
1.30 p.m. loaded twelve cows at D. station on 
truck of resp. co. The cows were consigned to 
C. another station 25 miles distant, & at the time 
of loading were in good condition. Applt. had 
on other occasions sent cattle from D. to C. & 
they had usually arrived by 8 p.m. On this 
occasion they did not arrive till after midnight, & 
were then found to be in a damaged & exhausted 
condition. G. then brought an action against 
resp. co. in the county ct., on the ground that the 
injuries had been caused by resps.’ negligence. 
After evidence had been given in support of pltf.’s 
case, counsel for the defence submitted that there 
was no evidence of negligence to go to the jury, 
but the judge held that a primd facie case had 
been made out. Evidence was then given by the 
co. to the effect that the delay in the arrival of the 
cattle was due solely to shunting operations to 
avoid passenger trains. The judge thereupon 
withdrew the case from the jury, & gave judgment 
for the company. G. appealed :—Held: though 
the county ct. judge was wrong in withdrawing the 
case from the jury, & should have left it to them 
with a strong direction to find a verdict for defts., 
yet it would be useless to send the case back 
for trial, as the only verdict that could be found 
on the evidence must be a verdict for defts.— 
GODDARD v. MIDLAND Ry. Co. (1899), 80 L. T. 
624, D. C. 

No evidence to support judge’s findings.]- 
See Nos. 828-832, ante. 

935. To set aside Judgment—<Action to recover 
wager—Gaming Acts not pleaded in county court.] 
—In an action in the county ct. against a book- 
maker to recover & sum of money won on a bet 
on a horse race, deft. did not plead the Gaming 
Acts, but raised a point upon the construction of 
one of the rules under which he betted. The 
county ct. judge gave judgment for plitf. Upon 
appeal by the deft. :—Held: the ct. would of its 
own motion refuse to allow any process of law to 
be invoked for the purpose of enforcing the bet, 
& the proper course was to set aside the has 
giving no costs to either pay. Luceaes v. Woop 
(1908), 24 T. L. R. 617, D. C. 


Annotations :—Mentd. Soc. Des Hitels Réunis (Soc. Anon.) 
v. Hawker (1913), 29 T. L. R. 578; Cheshire v. Vaughan 
(1920), 25 Com. Cas. 61. 











Part VIIJ.—Apprats. 
To order new trial.|—See Part VI., Sect. 3, sub- | ee the count 


sect. 2, a 

936. To fix amount of damages — Plaintiff 
wrongly nonsuited.| - —-C., a gas-stoker, hired a 
sewing machine, & wife, a seamstress, used it, 
& applied the earnings for the maintenance of the 
household. C. having sued S. his landlord for 
damages for having wrongfully distrained the 
machine for arrears of rent due by C. :—Held: the 
county ct. judge, having nonsuited pltf. wrongly, 
the High Ct., to prevent further litigation, may 
fix a nominal sum for damages which the county 
ct. ought to have fixed.—CHURCHWARD v. JOHNSON 
(1889), 54 J. P. ue eae C. si ihe a 
AnD Bet poner 2 Wordiiam (908), | OL tyr. 625 ; 


Gonsky v. Rete, oye (1918) 2 K. B. 71; Mentd. Masters 
v. Fraser (1901), 85 L. T. 
** misdirec- 


937. To allow Soe anpeal — For 
tion ’’——Judge misdirecting himself.|—By Ord. 59, 
r. 7, no motion by way of appeal from an inferior 
ct. shall succeed on the ground merely of mis- 
direction . . . unless, in the opinion of the ct., 
substantial wrong or miscarriage has been thereby 
occasioned in the ct. below :—Held: in the above 
rule ‘‘ misdirection’ does not only mean mis- 
direction to a jury, but covers a case where a judge 
sitting without a jury has misdirected himself.— 
TuLtis (J.) & Son, Lrp. v. NORTH POLE Ick Co., 
Lrp. (1915), 32 T. L. R. 114, D. C. 

938. To re-hear appeal— Not after judgment 
drawn up.j|—Where a Div. Ct. has heard an 
appeal from a county ct. in the absence of the 
resp. & has given judgment for applt. the ct. 


has no jurisdiction, after the judgment has been | 


drawn up & perfected, to reinstate & re-hear the 
peal.— HESSsION v. JONES, [1914] 2 K. B. 421; 
89 1. J.K.B. 810; 110 L. 7.773; 30 T. L. R. 320, 


a hear points not raised in county court.]—See 
Sect. 1, sub-sect. 2, A. (c), ante. 

Judges differing in opinion—Whether duty of 
junior judge to withdraw judgment.|—See JupG- 
MENTS & ORDERS. 


Sect. 12.—JUDGMENT ON APPEAL. . 
939. Enforcement of — Under Ord. 82, r. 2- 
Meaning of judgment—lIncludes order for costs.}- 
COWERN v. NIELD, [1914] W. N. 349, D. C. 


SEcT. 18.—COSTS. 
940. Whether costs follow event—General rule.]| 
-In appeal from the county cts. applt. will have 
ts if the decision below is reversed.—HUNT v. 
Wray (1851), 7 Exch. 125, n.; 21 L. J. Hx. 87; 
15 J. P. 820; 155 EB. R. 884. 





941. ——- ———.] —- WATSON v. Pouztsom, No. 
929, ante, 

942, —— ——.]— ROBINSON v. LAWRENCE, No. 
574, ante. 

943, —— ——.]—-OUTHWAITE v. Hupson, No. 
579, ante. 

944, —— -|—It is a universal rule to 


give costs of the appeal upon the reversal of the 
decision of the county ct. judge.—GIBBON v. 
GIBBON (1853), 138 C. B. 205; Saund. & M. es 
22 L. J.C. P. 181; 20 L. T. 0. 8. 260; 175.P 


151; 17 Jur. 416; "138 E. R. 1176. 

Annotations one ;—Hxpld. 1, eidmann v. Schultz (1853), 14 C. B. 
38; Foster v. Smith (1856), 180. B. 158, Consd, Schroder 
o, Ward 88 3), 13 C. B. N. 8, 410. 





——.] —It is an inflexible rule in 
this ct. to give the successful party on an appeal 
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. the costs of the appeal.— 
LEIDEMANN v. as eee: 14 CO. B. 88; 28 
L. J. C. P. 173; 17 J. P. 745; 20. L. R. 87; 
139 E. R. 173; sub nom. eae v. LEIDEMANN, 
oan ee. 163 ; 22 L. T.O. S.101; 18 Jur. 42; 
Annotations : . 

odee oa 1888) 18g 808), 18 Hh 1G 


en 
meen v. foe tBBG), 18 C. B. 213; Tapscott 





. Balf 1872) R, 
recat 5) } ae Ay a5” . P. 46; Postlethwaite ». 
946. ——- ——.]}—MouNTNoY v. CoLLIER, No. 
284, ante. : 
947, —— -| — The successful party on an 


appeal from a decision of a county ct. is entitled 
to the costs of the appeal.—Fostmr v. SMirH (1856), 
18 0. B. 156; 20 J. P. 488; 4 W. R. 495; 139 
EB. R. 1326. 

se tae :—Consd. Schroder v. Ward (1863), 13 C. B. N.S, 


948. 








-]— ROBINSON v. VERNON (LORD), 








No. 585, ante. 

949. .]|—-ROBINSON v. VERNON (LORD), 
No. 586, ante. 

950. ——- ———.]—Gray v. Bompas (1862), 11 


C. B. N. 8. 520; 5 L. T. 841; 142 EB. R. 899. 
Annotation : :—Refd. Schroder ». Ward (1863), 13 C. B. N. 8. 


951. 
Ry. Co., 
95 








-}— Leacu v. SoutH EASTERN 
No. 591, ante. 

Departed from—Appeal due to 
fault of judge.]|—-A county ct. judge stated a case 
upon appeal, in so confused a manner that the 
ct. could not discover whether or not he meant to 
present a question of law for their decision, & the 
case was remitted to him for amendment in this 
respect. Upon the case coming back, it clearly 

appeared to involve no question of law :—Held : 

ti e ct. in the circumstances would dismiss the 








: appeal without costs. 


Our decision must be for resp., but, under the 
circumstances, I do not think it would be right 
to dismiss the appeal with costs. The fault was 
in the judge so inartificially stating the case in 
the first instance. The probability is that if it 
had originally been stated as it now is the case 
would not have been resisted (COCKBURN, C.J.).— 
eee mo NokTH WESTERN Ry. Co. v. GRACE 
eos 4 O. B. N. S. 555; 22 J. P. 149; 140 
Aanecranen: :—Refd. Schroder v. Ward (1863), 13 C. B. N.S. 


953. —— —— Laxity of successful appel- 
lants in action for damages for negligence.|— 
RICHARDSON v. NorRTH HASTERN Ry. Co. (1872), 
a R.7C. P. 75; 20 W. R. 461; sub nom. NortTu 
EASTERN Ry. Co. Vv. RICHARDSON & Sisson, 41 
L. J.C. P. 60; 26 L. T. 131. 
‘Annotations :—Mentd. Blower v. v. a. WwW. R 5 i 





Gere) - 
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7C. P. 655 _ Suteliffo Ry., lay 1K. 
L. & N. W. Ry. v. Hudson, [1920] A. O 
954. Including costs in county court.] 








—Where an appeal is brought from a county ct. 
the Ct. of Common Pleas, on reversing the judg- 
ment & granting a new trial :—Held: they had 
power to grant appit. not only the costs of the 
appeal, but also the costs of the first trial below, 
& would do so, unless there were special circum- 
stances in the case.—GaAGE v. CoLLIns (1867), 


L. R.2C. P. 381; 36L. 5.0. P. 144; 15 W. R. 
568. 
955. —— ——.]— On an appeal from a 





county ct. the ct. has jurisdiction to allow a suc- 
cessful applt. the costs of the appeal as well as 
those of the suit in the ct. below, & as a general 
rule will do so.—ASHBY ¥v. SEDGWICK (1873), 
L. R. ee 245; 42 L. J. Ch. 855; 28 L, T. 
185; 21 W. R . 458. 

‘Anmotation :—Consd. Cook v. Montague (1873), 21 W. R. 670. 
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956. ——— Security given for costs of appeal — 
Money paid into court.|—-Where, on an appeal from 
a county ct., applt. has paid money into ct. as a 
security for the costs of the appeal, under 1850 
Act, s. 14, & the Ct. of Appeal decides in favour 
appit.., the ct., in addition to allowing the costs 

6 appeal, will order the money to be paid out 
him.—KELLY v. WHBSTER (1852), as reported 
in 16 J. P. 458; 16 Jur. 838. 

Aen ‘—Mentd. Hodgson v. Johnson (1858), E. B. & EH. 


957. ———- ——— Bond conditioned to pay costs 
of appeal ‘‘ whatever be event of appeal.’’|—Deft., 
against whom judgment had been recovered in a 
county ct. on Jan. 17, gave pltf. notice of ce aren 
on Jan. 22, & the next day entered into a bond 
with a surety conditioned to pay the costs of the 
appeal, whatever the event might be & the amount 
of the judgment in case the appeal were dismissed. 
On the following day deft. withdrew the notice 
of appeal, & gave pitf. another notice of hae 
which included additional grounds of appe . It 
was objected that as the first notice had been 
withdrawn the bond was no security for the costs 
of the second appeal on the amount of the judg- 
ment, & that consequently the ct. had no jurisdic- 
tion to entertain the appeal:—Held: they had 
jurisdiction to hear the appeal, & would direct 
judgment to be entered for applt. with costs, not- 
withstanding the terms of the bond by which the 
applt. had bound himself to pay the costs of the 
appeal whatever the event might be.—DANIELSs v. 
CHARSLEY (1851), 11 C. B. 789; Cox, M. & H. 
535; 21L. J.C. P. 87; 18 L. T. O. S. 122; 16 
J.P. 168; 15 Jur. 1161; 138 E. R. 665. 


of 
of 
to 


958. ——— Appeal on ground of misdirection.|— 
GEE v. LANCASHIRE & YORKSHIRE Ry. Co., No. 
ie Lea 

59. 








.]— Upon an appeal from the 
decision of a county ct. Judge or the judge of the 
Sheriffs’ Ct. of the City of London on the ground 
of misdirection applt. if successful is entitled to 
costs.—SCHRODER v. WARD (1863), 13 C. B. N. 8. 


410; 1 New Rep. 325; 32 L. J. C. P. 150; 7 
L. T. 825; 9 Jur. N. S. 1056; 11 W. R. 427; 
143 BE. R. 162. 


Annotations :—Conad. Conybeare ¥. Farries (1869), 21 L. T. 


497. N.F. Richardson v. N. HK. Ry. (1872), L. R. 7 OC. P 
75 d. Budenburg v. Roberts (1867), L. R. 2 OC. P. 
960. -]—This ct. is not bound by any 








invariable rule as to giving costs to a party who 
is successful in an appeal from a county ct. on 
the ground of misdirection of the judge. 

In an appeal from the City of London Ct. on 
the ground that the ruling of the judge in respect 
of the sufficiency of a notice to produce was erro- 
neous, the successful applt. was allowed his costs 
of appeal.—OoNYBEARH v. Farrigs (1869), L. R. 
5 Exch. 16; 39 L. J. Ex. 26; 21 L. T. 497. 

961. Appeal to Court of Chancery.] — The 
rule of law that costs should follow the result of 
an appeal will not be adopted by the Ct. of Ch. 
in county ct. appeals.—FALLows v. SLATTER 
(1869), 88 L. J. Ch. 609; 20 L. T. 518; 17 W. R. 
1120. 


962. ——— Judgment for plaintiff in action to 
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enforce bet—Judgment set aside—No costs on either 
side.|—LuckErr v. Woop, No. 985, ante. 

963. Appeal dismissed for want of jurisdiction— 
Power of court to deal with costs.|—Carr v. 
STRINGER, No. 696, ante. 

964, -|— When an appeal from a 
county ct. is struck out on the und that the 
order giving leave to appeal has heen granted by 
a judge at chambers without jurisdiction the Ct. 
of Appeal from inferior cts. has no pone to grant 
costs to the party who appears show cause 
r ras pea ROWS v. SHaw (1876), 1 Ex. D. 

D. C. 
Annotation :—Mentd. Tennant ». Rawlings (1879), 4 O. P. D. 


965. Time for application for costs.}] — An 
application for costs on an appeal from a county 
ct. will not be entertained unless made at the time 
the case is disposed of.—TayLoR v. GREAT 
NORTHERN Ry. Co., (1866), L. R. 1 C. P. 480; sub 
nom. GREAT NORTHERN Ry. Co. v. Tayior, 12 
Jur. N. 8. 372. 


Annotations :—Mentd. Donohoe v. L. & N 
15 W. R. 782; 
elt 





Cas. 590; Hick ». om ises] At OL a ; 

A.-G. v. Manchester Corpn., [1906] 1 Ch. 643. 

966. What costs allowed — Transcript of short- 
hand notes used on appeal.|—A county ct. judge 
ordered shorthand notes of the proceedings before 
him to be taken, & a transcript of the notes was 
used on appeal without objection :—Held: the 
cost of taking the transcript of these notes would 
be allowed in taxation.—Re BowpENn, Hz p. 
SAWYER (1876), 1 Ch. D. 698; 45 L. J. Bey. 56; 
83 L. T. 759; 24 W. R. 375. 

Annotation :—Refd. Hill’s Exors. v. Metropolitan District 
Asylum Managers (1880), 49 L. J. Q. B. 668. 

967. .|—On the hearing of an appeal 
from the City of London Ct. in a case tried with a 
jury, applt. used a shorthand note of the evidence 
& the summing up. A new trial was ordered on 
the ground of misdirection. The practice of the 
City of London Ct., as stated by the judge, was 
that the corpn. employed a shorthand writer to 
take a note of the proceedings, & the parties could 
obtain a transcript of the shorthand note on pay- 
ment. On an application by applt. for the costs 
of the shorthand note :—Held: as the case was 
one in which it was impossible to request the 
judge to make a note at the time when the point 
on which the appeal was decided arose, because 
the point did not arise until after the close of the 
summing-up, the judge was not bound, under 
1888 Act, s. 121, to furnish a copy of his note, 
& applt. was therefore entitled to obtain & use 
the transcript of the shorthand note, & the costes 
ought to be allowed but only the costs of so much 
of the note as was necessary ; in the present case 
a note of the evidence was necessary; but as a 
general rule in cases tried with a jury, where it 
is necessary to use a transcript of the shorthand 
note, only the costs of the note of the sum - 
ought to be allowed.—BaRBER v. Burt, [1 94] 
2 Q. B. 437; 63 L. J. Q. B. 7003; 71 L. T. 295; 
42 W. R. 572; 10 R. 397, D. OC. 

In admiralty appeals.|—See ADMIRALTY, Vol. I., 
p. 238, No. 1596. 

In bankruptcy 
INSOLVENCY, Vol. 








appeals. — See BANKRUPToY & 
V., pp. 536, 587, 


Part [X.—CERTIORARI, PROHIBITION AND MANDAMUS. 
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Part 1X.—Certiorari, Prohibition and Mandamus. 


SuB-sEcT. 1.—WHEN AVAILABLE. 


See 1888 Act, s. 126. 

968. What proceedings may be removed— 
General rule—Not action over which High Court 
has no jurisdiction—What plaint should show.|— 
To prevent the removal of a plaint from the 
county ct. by certiorari, on the ground of want of 
jurisdiction in the superior ct. to entertain the 
action if removed, the plaint ought to be so framed 
as to disclose a cause of action over which the 
superior ct. has no jurisdiction. 

A plaint was removed from the county ct. by 
certiorari, on the affidavit of deft.’s attorney that 
difficult questions of law would arise :—Held: 
the ct. would refuse to quash the certiorari, though 
the affidavit of pltf.’s attorney averred that no 
such difficult questions of law would arise.—RarEs 
v. WILLIAMS (1851), 7 Exch. 51; Cox, M. & H. 


568; 21 L. J. Ex. 24; 18 L. T. O. 8. 79; 155 
E. R. 852. 
969. ——— Not action for recovery of possession 


of tenement—-Term having expired or been deter- 
mined by notice.|—-A plaint entered in the county 
ct. under 1846 Act, s. 122 for the recovery of a 
tenement, cannot be removed by certiorari. 

A question of title is not necessarily involved 
in a plaint for the recovery of tenements.—PRICE 
v. PRICE (1850), Rob. L. & W. 483; Cox, M. & H. 
333 ; 15 L. T. O. 8. 142; 14 J.P. Jo. 367, 

970. ——— Not proceedings in replevin.|—-MuN- 
GEAN v. WHEATLEY, No. 251, ante. 

971. Action for sum exceeding £20,|— 
Semble: the pow given by the 1846 Act, s. 90 
to remove a plaint by certiorari from a county ct. 
is not taken away by 1850 Act, s. 16. 

Upon the application for such removal it is 
necessary to b before the judge all the material 
facts of the case, in order that he may have the 
power of imposing such terms upon the parties 
as he may, in the exercise of his discretion, think 
fit—ParKER v. Briston & HExmrer Ry. Co. 
(1851), 6 Exch. 184; 2 L. M. & P. 186; Oox, 
M. & H. 485; Rob. L. & W. 559; 20 L. J. Ex. 
oe ea T. O. S. 898; 15 J. P. Jo. 99; 155 


Annotation :—Retd. Re Brookman ». Wenham (1851), 2 





L. M. & P. 233. 

972. ——— -———.] — BROOKMAN v. WENHAM, 
No. 1010, post. 

978. —— Not action for sum not exceeding £5 


—Split demand.|—A plaint was brought in the 
county ct. to recover £20 for damage done to 
Itf.’3 fields by lime kilns belonging to deft. 
etween Nov. 10, 1848 & Oct. 30, 1849. This 
plaint was removed by certiorari on the ground 
that the lime kilns were of greater value than 
£20 & that the success of the plaint would 
render them useless. A second plaint was then 
brought to recover £5 for damage done between 
Nov. 15, 1843 and Nov. 80, 1849. Deft. pleaded 
in abatement the pendency of the other action, 
but the judge proceeded with the cause without 
deciding the question :—Held: neither a pro- 
hibition nor a certiorari lay in respect of the second 
plaint.—Epwarps v. RoGcers (1850), 1 L. M. & P. 
196; Cox, M. & H. 878; 19 L. J. Ex. 149; 165 
L. T. 0.8.8; 14 Jur. 91; 14 J.P. Jo. 69. 
Claim of £5 by bailiff 
for assault coupled with claim of £5 for fine in 
ey ig of same assault.}—Box v. GREEN, No. 170, 
ante, 


Th en eee 


975. Not 
MACKELLAR ». 





interpleader 


roceedings.| — 
SUMMERS, E - 


Ex p. Summers, No. 


, 640, ante. 


See, further, INTERPLEADER. 


976. ——— Not proceedings in which nothing 
done contrary to Act or rules.]|—Where deft. in an 
action in a county ct. has given notice of appeal 
& complied with the requirements of the Ack. & 
the judge dies before he has settled the case upon 
which the parties disagree, the ct. will not issue 
a prohibition to prevent execution issuing out of 
the county ct., or a certiorari, before something 
is shown to have been done contrary to the stat. 
& the rules of practice.—McCaLLum v. CooKSON 

1858),5 C0. B. N.S. 498; 238 J. P. 215; 141 E.R. 

02; sub nom. McALLUM v, CooKson, 28 L. J. C. P. 
1; sub nom. McCULLUM v. CooKsON, 32 L. T. O.S. 
76; 7W.R. 14. 

977. ———- Whether action against friendly 
society by member.]— The provisions in the 
Friendly Societies Act, 1875 (c. 60), ss. 22 (d) & 
30 (10), for the reference of all disputes between 
the society & its members to the county ct., are 
permissive only, & not peremptory; & therefore 
there is, in a proper case, jurisdiction to remove 
to the High Ct. by certiorari proceedings in an 
action commenced 5 get a friendly society by one 
of its members.— ROYAL LIVER FRIENDLY 
Socrety (1887), 35 Ch. D. 332; 56 L. J. Ch. 821; 
56 L. T. 817; 36 W. R. 7. ‘3 


Annotations :—Consd. Wilkinson v. Jagger (1887), a0 . ia D. 


423. Mentd. Stone v. Liverpool Marine Soc. 
L. J. Q. B. 471; Re Griffin, Griffin v. Griffin, (1902) 1 Ch. 
978. —— .|—Re RoyaL LIVER FRIENDLY 





Society (1895), Times, Nov. 16. 
See, further, FRIENDLY SOcIETIES. 
979. ——— Not when judge of county court has 

powers of High Court—Bankruptcy proceedings— 

Order by judge in.]—Certiorari does not lie to 

bring up an order of a county ct. judge made when 

exercising bkpcy. jurisdiction.— SKINNER v. NORTH- 

ALLERTON Country CourT JUDGE, [1899] A. C. 

439; 68 L. J. Q. B. 896; 80 L. T. 814; 863 J. P. 

756; 15 T. L. R. 48383; 6 Mans. 274, H. L.;3 

affg. S. C. sub nom. R. v. NORTHALLERTON COUNTY 

OURT JUDGB, [1898] 2 Q. B. 680, O. A. 

Annotation :— Savill v. Dalton, [1915] 3 K. B. 174. 
See, generally, BANKRUPTCY & INSOLVENCY, 

Vol. IV., p. 389. 

980. ——- Action ‘‘commenced in count 
court ’’—-Equitable action transferred from Hig 
Court to county court.|—GaNpRAL Nstratus Co. v. 
BRAvER, No. 402, ante. 

981. At what stage of proceedings remedy 
available—After stay of proceedings after judg- 
ment.|—P. showed cause against a rule nist, calling 
on deft. to show cause why the return to a writ of 
certiorari should not be taken off the files of the 
ct. & the writ quashed, & a procedendo awarded, 
or for this ct. to issue execution on the judgment, 
on the ground of the return having been irregular. 
An action had been brought against deft. in the 
B. ct. of requests, & a judgment recovered on 
July 9; on July 13 a learned judge made an order 
to stay proceedings in the cause, upon deft. giving 
security to the satisfaction of the master. The 
writ of certiorari was sued out on the following 
June 15 :—Held: the judge’s order operated as a 
stay of proceedings, & therefore they could neither 
award a procedendo nor issue execution on the 
ju rae a a v. Driver (1844), 2 


° 
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Sect. 1.—Certiorari: Sub-sects. 1, 2, 8, 4, 5 & 6.] 


982, After order for new trial.]-— By an 
order made in a plaint in the county ct., it was 
ordered that the judgment in this case, & all 
subsequent proceedings thereon be set aside, & 
a new trial had between the parties, on condition 
that deft. do first pay the costs of & incidental 
to this order, & do try at the next county ct. 
before a jury :—Held: the right to apply for a 
cortinwaes was not taken away.—HODGES v. 
(1858), 17 J. P. 680. 
Action _ against magistrate — After 


' a a MP 





v. SNEYD, No. 325, ante. 

See, now, 1888 Act, s. 175. 

984. ——— After proceedings begun — Winding 
up petition.|—-The High Ct. has jurisdiction to 
order the transfer of a winding up | Yabesi from 
the county ct. to itself, notwithstanding that the 
petition has been opened in the county ct.— 
Re Hast Duitwich No. 295 StTarr-BoWKETT 

(1890), 39 W. R. 32. 

See, generally, CROWN PRACTICE. 


SUB-SECT. 2.—APPLICATION FOR. 


See, generally, CROWN PRACTICE. 

985. How made—Ex parte to judge.]—A 
certiorari to remove a plaint from the county ct., 
under 1846 Act, s. 90, may issue upon an ex parte 
application to a judge. It is no objection to such 
writ that it is tested in the term prior to that in 
which it is issued.—SyMonps v. DIMSDALE (1848), 
2 Exch. 538; 6 Dow. & L.17; 17 L. J. Ex. 247; 
12 Jur. 485; 154 KE. R. 603; sub nom. Simmonps 
v. DIMSDALE, 12 J. P. Jo. 442. 

Annotations :-—Conad. Chorry o. Kndean (1886), 56 L. J. Q. B. 
» Ry. ( . & N. 557, 


292. Refd. Hx p. G. 1857), 2 H 
Mentd. Re Hammersmith Rent-Charge (1849), 4 Exch. 87. 


986. ——— Necessity for laying all material 
facts before judge.|—-PARKER v. BRIsToL & EXETER 
Ry. Co., No. 971, ante. 

987. At chambers.) — An application for 
a prohibition, or certiorari to a county ct. under 
1856 Act, must be made in the first instance at 
chambers. 

When a judge at chambers has declined to grant 
a certiorari the ct. will not do so merely because 
it appears that possibly a serious question of law 
may arise, as that may be reserved by special case, 
nor merely because the decision on the particular 
case, though involving directly only a small sum, 
may be of great importance to the appct. as 
likely to affect other cases of a similar nature— 
STAPLES v. ACCIDENTAL DEATH INSURANCE Co. 
(1861), 10 W. R. 59. 

987a. —— -J—BoweEn v. Evans (1848), 3 
Exch. 111; 6 Dow. & L. 198; 18 L. J. Ex. 38; 
12 L. T. O.8. 177; 12 J. P. 776; 154 BE. R. 778. 

See R. 8. C., Ord. 64, r. 12. 

Rs for making.|—See Nos. 325, 981, 982, 984, 
ante. 








SuB-sEct. 8.—GROUNDS FOR GRANTING OR 
REFUSING. 

See 1888 Act, s. 126. 

988. General rule — Discretion of court— 
** Shall deem it desirable ’’ that action should be 
removed.]—In determining whether it is ‘ de- 
sirable ’’ within the meaning of 1888 Act, s. 126, 
that the action should be tried in the High Ct. 
the test to be applied is whether it is more fit to be 


— eee 


County CouRTs. 


tried in the High Ct. than in the county ct. & 
the party applying for the order for removal of the 
action into ie High Ct. must establish that point. 

Deft., who was the secretary of a local branch 
of a society, a trade union, was sued on behalf of 
the society. Pltf., a member of the society, was 
a poor man &, in an application made by deft. 
for removal of the action into the High Ct., made 
allegations of oppressive conduct on the part of 
the society, which, however, the High Ct. found 
were not established, with regard to the costs of 
a former action brought by pltf. against it :— 
Held: it was desirable within the meaning of the 
sect. that the action should be tried in the High 
Ct. & the order for removal ought to be made, 
proper terms for the protection of pltf. being 
inserted in the order by virtue of the power con- 
ferred by the words “upon such terms as to pay- 
ment of costs ... or otherwise as the High Ct. 
or a judge thereof shall think fit to impose”’ in 
the sect. Qu. whether the alleged oppressive 
conduct on the part of the society would, if it 
uau_ been established, have been a matter psvpus 
to be taken into consideration in determining 
whether the action should be tried in the High Ct. 
instead of the county ct.—DONKIN v. ON, 
[1911] 2 K. B. 412; 80 L. J. K. B. 1069; 104 
L. T. 648, D. C. 


8. 126, is not confined to cases in which the action 
which is the subject of the application for removal 
is in itself more fit to be tried in the High Ct. than 
in the county ct. The sect. gives an absolute 
discretion to the High Ct. to consider having 
regard to all the circumstances, whether it is 
desirable that the action should be tried in the 
High Ct. or remain in the county ct.—CHALLIS v. 
Watson, [1913] 1 K. B. 547; 82 L. J. K. B. 529 ; 
Og L. T. 5605; 29 T. L. R. 271; 57 Sol. Jo. 285, 


990. ——— Grounds of convenience or fair 
play.|——-GODMANCHESTER RURAL DISTRICT COUNCIL 
v. HOOLEY (1901), Times, Aug. 5, D. O. 

990a. ——— Not bias of jury.}—CLARE RURAL 
DistTRIcT COUNCIL v. COLLEN, No. 447, ante. 

991. Difficult questions of law likely to arise.}— 
REES v. WILLIAMS, No. 968, ante. 

992. ——— Nature of questions not stated in 
affidavit.|—Where a certiorari had been issued by 
leave of a judge under 1846 Act, s. 90, upon an 
affidavit which stated generally that difficult 
questions would arise, but did not state what those 
questions were, or the grounds upon which they 
would arise, the ct. refused to set the writ aside, as 
it did not appear that those particulars were not 
pointed out to the judge at chambers.—GoLDING 
v, CAUDWETL (1851), 2 L. M. & P. 175. 

9938. ——- Sum claimed as debt & not as 
legacy.|—-Pitf. in a county ct. claimed, by his 
partic of demand, £17 8s. due from the deft. 
as administratrix of D., for that W. by his will 
bequeathed to D. certain freehold hereditaments 
& also leasehold & other grips estate, on con- 
dition of D. paying unto pitf. 4s. a week during her 
life; & D., on the death of W., accepted the be- 
quest, & entered into possession, & enjoyed the 
freehold & personal estate, & duly paid the weekly 
sum duri his life; but since his death deft., 
although she has possessed herself of the here- 
ditaments, goods, etc., of D., to an amount more 
than sufficient for the purpose, has refused to pay 

ltf. It appeared that on the death of D., the 
hold estates so bequeathed descended to his 
nephew & heir-at-law, a minor. On motion for @ 
prohibition :—Held: the sum in question was 
claimed as a debt, & not as a legacy, but although 
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the subject-matter of the claim was a debt a 
certiorart was granted on account of the legal 
difficulties in the case.—-LONGROTTOM v. LONG- 
BOTTOM (1852), 8 Exch. 203; 22 L. J. Ex. 74; 17 
J.P. 169; 155 HE. R. 1820. 

994. ——— Mere possibility of such questions 
arising not sufficient.|,—LancAster v. De GREY 
(HARxL) (1855), 19 J. P. Jo. 244. 

995. ——.|— Certiorari to a county ct. 
refused, the plaint, being for a sum under £20, 
although it was sworn that various nice questions 
of law & fact, important to the applct., would 
probably arise. Semble: now there is a power to 
raise questions of law by way of appeal, the mere 
probability that difficult questions of law may 





arise, is no ground for cerliorari.—SoLOMAN v. ! within a week.—APOTHECARIES’ Co. v. WELLS 


eagle CHATHAM & DovER Ry. Co. (1861), 10 

996. — Must be of general importance — 
Not merely of interest to applicant.]|—-STAPLEs v. 
ACCIDENTAL DEATH INSURANCE Co., No. 987, anle. 





997, ——- ——- ———_.]—_SoLomAN v. LONDON, 
CHATHAM & DovER Ry. Co., No. 995, ante. 
998. ——— Conflict of judicial opinion as to 


whether any evidence of negligence.|—Porricn v. 
GREAT WESTERN COLLIERY Co., Trp. (1894), 10 
T. L. R. 380, C. A. 

999. ——— Action claiming that site of school 
formed part of glebe—& that rector entitled to 
hand school over to education authority as provided 
school.|—A plaint was issued in the county ct. of D. 
claiming that the site of a school erected in 1897 
formed part of the glebe, & that. the rector of E. was 
entitled to hand it over to the local education 
authority as a provided school. The late rector of 


Ii., who resigned in 1905, believed the school to be | 


built’ on his own land :-——Held: an order must be 
made to show cause why a writ of certiorari should 
not issue, & a stay directed in accordance with 
1888 Act, s. 129.—Evans v. JACKSON (1910), 74 
J.P. 417. 

Actions 


affecting title to land.j—See No. 286, 
ante. 


| 
| 
| 


1000. Questions of technical character involved ° 


-——Necessitating intricate scientific investigation.]— 
By Employcrs’ Liability Act, 1880 (c. 42), s. 6, 
every action for recovery of compensation under 
this Act shall be brought in a county ct. but may 
upon the application of cither pltf. or deft., be 
removed into a superior ct. in like manner & upon 
the same conditions as an action commenced in a 
county ct. may by law be removed. 

Pitf. having brought in the county ct. an action 
against his employers, to recover compensation 
under the Act for an injury through the breaking 
of a chain, applied for a certiorari to remove the 
action into the superior ct. on the grounds that his 
notice given under the Act was defective ; that he 
desired to consolidate the action with one brought 
by him in the superior ct. to recover damages for 
the same injury from defts. on their common law 
liability, & that the questions arising were of con- 
siderable complexity & legal difficulty :—Held : 
the power of removal ought only to be exercised in 
exceptional cases, & no such special grounds had 
been shown as to induce the ct. in its discretion to 
grant the application.—Munpay v. THamss IRon- 
WORKS Co. (1882), 10 Q. B. D. 59; 52 L. J. Q. B. 
119; 47 L. T. 351, D.C. 

1001. ——— ~--——.]—-PoTTER v. GREAT WESTERN 
COLLIERY Co., LTp. (1894), 10 T. L. R. 380, CG. A. 

1002. Consolidation with action in High Court-— 
Action in High Court against same defendant in 
respect of same injury.|—-MuUNDAY v. THAMES 
TRoNWORKS Co., No. 1000, ante. 

1008. When leave to appeal refused—Indirect 


J.—VOL. XIII. 


| 
H 
| 
I 
, 


| 
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attempt to re-open previous decision.|— WARNER 
v. TRENT (1890), 6 T. L. R. 412, O. A 
See, generally, CROWN PRACTICE. 


SuB-sEct. 4.—ON WHAT TERMS GRANTED. 

1004. Giving security for costs.] —- Action 
brought in the county ct. by pltfs. against deft., 
a chemist, for a penalty of £20 for practising as an 
apothecary without having a certificate. Deft. 
obtained a certiorari under the county cts. Act 
to remove the trial into the superior cts., & the 
question was whether that certiorari should not be 
quashed :—Held: the certiorari should be quashed, 
unless deft. found satisfactory security for the costs 


(1849), 13 L. T. O. S. 29. 

1005. Payment & scale of costs—Claim over 
£20.)—On an application by deft. for a certiorari 
to remove from a county ct. a cause in which the 
demand is over £20, the ct. does not make it a 
condition that deft., if successful, shall have no 
more costs than would have been allowed in the 
county ct.—H2 p. GREAT WESTERN Ky. Co. 
(1857), 2 H. & N. 557; 157 EK. BR. 2293 sub nom. 
DOWLING v. GREAT WESTERN Ry. Co., WILLIAMS 
v. GREAT WESTERN Ry. Co., 30 L. T. O S. 155; 
22 J. P. 131. 

1006. ——— Costs ordered to be in discretion of 
judge trying case.|—Deft. in a county ct. obtained 
a new trial, the costs of the first trial to abide the 
event of the new trial. The jury, however, not 
being able to agree, were discharged, when deft. 
removed the cause by certiorari, but made no 
provision as to costs :—Held: the certiorari may 
be quashed unless deft. consented that the costs 
should be in the discretion of the judge who tricd 
the cause.—MANSER v. HASTERN CouNTIES Ry, 
Co. (1858), 31 L. T. O.S. 101; 22 J. P. 450. 





SuB-sEct. 5.—EFFECT OF. 


See, generally, CROWN PRACTICH. 

1007. On obligation to proceed with action— 
Removal by defendant.|—-Where a deft. has 
removed from a county ct., by certiorari, under 
1856 Act, s. 38, a plaint for a sum not exceeding 
£5, pltf. is not bound to follow out his suit; &, 
if he declines, deft. cannot, after serving notice to 
declare, under Common Law Procedure Act, 1852 
(c. 76), sign judgment for want of a declaration, 
nor recover from plitf. his costs of removal.— 
GARKTON v. GREAT WESTERN Ry. Co. (1858), 1 
KE. & E. 258; 28 L. J. Q. B. 103; 32 L. T. O.S, 
126; 5 Jur. N. S. 595; 7 W. R. 63; 120 BH. R. 
906. 


Annotation :—Apprvd. Harrison v. Bull & Bull, [1912] 1 
K. B. 612. 


1008. Removal by agreement of parties.|— 
An action commenced in the county ct. was 
removed under an agreement of the parties into 
the K. B. Div. by a writ of certiorari. Pitf. not 
having taken any step in the action after the 
removal, defts. took out a summons for directions 
under Ord. 30 :—Held: pltf. could not be com- 
pelled to proceed with the action in the K. B. Div., 
& defts. were not entitled to an order upon the 
summons taken out by them.—HARRISON v. BULL 
& BULL, [1912] 1 K. B. 612; 81 L. J. K. B. 656; 
106 L. T. 396; 28 T. L. R. 2233; 56 Sol. Jo. 292, 
C. A. 





SuB-SEcT. 6.—REFUSAL TO OBEY. 
1009. Liability of judge to attachment.]—Mun- 
GEAN v. WHEATLEY, No. 251, anie. 
NWN 
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Sect. 1.—Certiorari: Sub-sect.6. Sect.2: Sub-sects. 
1 & 2, A. & B. ¢ sub-sect. 3, A.) 


1010. Writ served on registrar’s clerk.|— 
The writ of certiorari to remove a cause from the 
county ct. in which the amount claimed is between 
£20 & £50 is not taken away by 1850 Act, s. 16. 

Service of the certiorari on a person acting as 
clerk at the office of the chief clerk of the county 
ct. is good service on the judge; though not suffi- 
cient ground an attachment against the judge 
where the writ does not come to the judge’s know- 
ledge until after the return day has passed. The 
judge should be ruled to return the writ.—BRook- 
MAN v. WENHAM (1851), 2 L. M. & P. 233; 
Rob. L. & W. 589 3 20 I. J. Q. B. 278 3 16 L. aw O. 8. 
492; 15 Jur. 249. 





SectT. 2.—PROHIBITION. 
SuUB-SECT. 1.—WHEN AVAILABLE. 

See, generally, CROWN PRACTICE. 

1011. Action for less than £5.|;—EDWARDSs v. 
Roacers, No. 973, ante. 

1012. Existence of alternative remedy.]—An 
erroneous decision in point of law, as the mis- 
construction of an Act of Parliament, is not a 
sufficient ground for issuing a prohibition to the 
judge of an inferior ct., even though his jurisdiction 
to deal with the case may depend upon that 
decision, when another immediate remedy is open 
to the applicant.—Re TAMERLANE v. BOWEN 
(1851), 18 L. T. O. S. 62. 

1018. ———_.|—-The Ct. of Q. B. will not grant 
a writ of prohibition to the judge of a county ct. 
to restrain him from executing a fi. fa. which 
has issued irregularly on the goods of a deft. 
under an order of the county ct. The remedy 
is, to apply to the ct. itself out of which the 
execution issued to stay proceedings.— HERMAN 
v. SHELDRY (1854), 2 W. R. 4565. 

1014. -|—A notice was given by deft. to 
pltfs. by letter on Nov. 8, stating that he would 
apply on Nov. 12 for a new trial. Pltfs. refused to 
accept this notice as being too short, & did not 
attend at the hearing on Nov. 12. 

The fact that pltfs. objected to the notice was 
brought before the judge, who, however, made an 
order for a new trial. Pltfs. applied for a pro- 
hibition to restrain the judge from hearing the case 
on the new trial :— 

Held: a prohibition ought not to be granted, 
as the proper proceeding to have been adopted 
would have been to have made an application to 
the judge to set aside the order for a new trial as 
irregular.— JONES’ TRUSTEES v. GITTINS (1884), 
51 L. T. 599, D. C. 

1015. ——.]—-OHANNEL COALING Co. v. Ross 
No. 441, ante. 

——.|—-See, alao, Nos. 433, 516, ante. 

—— Under Workmen’s Compensation Act, 
1906 (c. 58).|—See Master & SERVANT. 

1016. Judge invested with powers of High Court 
—Under statute—Companies (Winding up) Act, 
1890 (c. 63), 5.1 se ler above Act it is provided 
that every ct. ha jurisdiction under that Act 
to wind up a co. shall for the purposes of that 
jurisdiction have all the powers of the High Ct. 
The judge of a county ct. to which the above- 
mentioned provision applied, having made an 
order of committal for bedience of an order 
made by him in the course of the win up of a 
co. an application was made for a prohibition to 
him on the — that the provisions of Ord. 25, 
r. 40 (b), with regard to service of the order sought 
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to be enforced had not been complied with & he 

therefore had not jurisdiction to make an order for 

committal : 

Held: inasmuch as the county ct. judge was 
invested for the purposes of the winding up juris- 
diction with the powers of the High Ct. a pro- 
hibition to him could not be granted.—Re Naw 
Par Consors, Lrp. (No. 2), [1898] 1 Q. B. 669; 67 
L. J. Q. B. 598; 78 L. T. 312; 46 W. R. 369; 14 
T. L. R. 287; 6 Mans. 277, C. A. 

Annotation :— R. (on the prosecution of Skinner) 
v. Northallerton County Court Judge, [1898] 2 Q. B. 680. 
Judge sitting as arbitrator—Under Workmen’s 

Compensation Act, 1906 (c. 58).]—Sec Mastm & 

SERVANT. 


SUB-SECT. 2.—APPLICATION FOR. 
A. In General. 

See 1888 Act, ss. 127, 128. 

1017. How made—Afiidavit—How intituled.|— 
WIITEHOUSE v. HOWELLS (1851), 17 L. T. O. S. 
169. ; 

1018. Must be on facts raised in county 
court.|—Upon an application for a writ of pro- 
hibition to restrain a county ct. after trial from 
further proceeding with a suit, on the ground 
that the title to premises came in question on the 
suit, it eppestes that no such objection was taken 
in the ct. below :—Held : the rule must be refused, 
on the ground that the point was not raised in the 
court below. 

It will never do to allow a party to make one 
case before the judge of the county ct. & then come 
to this ct. on an entirely new state of facts & seek 
for a writ of prohibition (CROMPTON, J.).—EHz p. 
SHERRING (1852), 20 L. T. O. S. 115; 17 J. P.46. 

1019. ——— At chambers—During sittings & 
vacation.|—Application for a prohibition to a 
county ct. may, notwithstanding Ord. 59, r. 8a, 
R. S. C., be made at chambers, as well during the 
sittings as in vacation, under 1888 Act, s. 127, 

Ord. 50, r. 20, is not rendered ultra vires by, nor 
is it inconsistent with, 1888 Act, s. 119, which 
gives power to a county ct. judge to award costs on 
the higher scale in the three classes of actions there 
specified.— K1n@ v. CHARING Cross BANK (1889), 
24 Q. B.D. 27; 59 L. J. Q. B. 24; 62 L. T. 42; 
38 W. R. 287, D. C. 

1020. Service of rule—Sufficiency of—Service on 
plaintiff’s solicitor—Order for service on plaintiff.|— 
Where a rule for a prohibition to'a county ct. was 
directed to be served on pltf.in the county ct. & 
on the judge of that ct., service on the judge & 
the grote 4 of pltf. in the county ct. is insufficient. 

lL. had obtained a rule fer a prohibition to the 
judge of the B. county ct. to prevent his proceeding 
in a suit. The rule was directed to be served on 

Itf. in the county ct. & on the judge of that ct. 
No cause being shown, L. now moved to make 
the rule absolute, stating that service had been 
effected on the judge, & on the attorney who acted 
for pltf. in the county ct. :— 

Held: this was insufficient & rule was enlarged 
in order that service might be effected according to 
its terms.—Re BLOOMSBURY CouNTY COURT, 
MaAssEY v. BurTON (1857), 3 Jur. N. S. 1108; 
subsequent proceedings, sub nom. MASSEY v. BURTON, 
2H. & N’ 597. 

1021. Form of order—Need not state grounds 
upon which court acted.|—It is not necessary that 
the grounds for issuing it should epreee in a rule 
or order for a  prohibition—HvVERSFIELD v. 
NEWMAN (1858), 40. B. N. 8. 418; 140 EB. BR. 1147 ; 





Part [X.—CERTIORARI, PROHIBITION AND MANDAMUS. 


nom. Re EVERSFIELD, EVERSFIRELD v. NEWMAN, | 


31 L. T. O. 8. 185; sub nom. Ex p. EVERSFIELD, | 


22 J. P. 460. 

1022. Costs—On discharge of rule.}——A. pro- 
ceeded by plaint in the county ct. to recover £20 
for damage done to his fields by some lime-kilns 
of deft., from Nov. 10, 1843, to Oct. 30, 1849. 
That cause having been removed by certiorari into 
this ct. on the ground that the lime-kilns were of 
greater value than £20, & that deft.’s property in 
them would be destroyed if the pltf. were to 
succeed, he commenced a second plaint in the 


1843, to Nov. 30, 1849 :- 

Held: no prohibition lay; & no certiorari lay. 

Costs awarded on discharging a rule are not 
necessarily a punishment for misconduct in the 
party moving it, but are given to reimburse the 
opposite party for the expense to which he has 
been put by the application.—EDWARDs v. RoGERS 
(1850), 1 L. M. & P. 196; Cox, M. & H. 373; 19 
L. J. Bx. 149; 15 L. T. O.S. 8; 14 Jur. 91. 

1023. ——— When ordered against solicitor 
personally.|—-The order for the costs of prohibition 
will not be made 4 ok pltf.’s solr. personally, 
unless the rule has been moved for in that form 
& the solr. has had an opportunity of showing 
cause.—ROGERS v. LONDON, CHATHAM & DOVEK 
Ry. Co. (1877), 26 W. R. 192. 


B. Time for. 


1024. Before trial—Title in question.}—SrwE Lu. 
v. JONES, No. 273, ante. 


1025. ———.]— BOURNE v. SOUTH EASTERN 
Ry. Co., No. 63, ante. 

1026. Dispute between friendly society & 
member—Enforcement of arbitrator’s award.]— 
By one of the rules of an industrial society it was 
provided that disputes between the society and 
its members should be settled by arbn. Deft., 
a member of the society, who had filled the office 
of salesman, having resigned his post, disputes 
between him & the socicty, in respect of his 
accounts with them, arose, & were referred to 
arbitrators, who found that the sum of £18 was 
due from deft. to the society ; & payment of the 
sum was then sought to be enforced by the society 
by plaint in the county ct., under 18 & 19 Vict. c. 63, 
s. 41. Deft. thereupon, & before the matter came 
before the county ct. judge, applied for a pro- 
hibition, upon the ground that the matters in 
difference between himself & the society were not 
the subject of arbitration :—Held: the question of 
jurisdiction was one for the county ct. judge, & 
the application, being made before the judge had 
an opportunity of deciding the question, was 

remature.—SKIPTON INDUSTRIAL CO-OPERATIVE 
OCIETY, LTD. v. PRINCE (1864), 33 L. J. Q. B. 
323; 11 Jur. N.S. 11. 

1027. Before condition precedent to trial by 
county court judge fulfilled—-Dispute between 
friendly society & member—Appointment of arbi- 
trator—-No failure of arbitrator to come to decision.] 
—SHEA v. UntTeED Sick & BuRiAL Socizty or 
Sr. Patrick, No. 108, ante. 

1028. After judgment—& payment of debt & 
costs.|——Where an action was brought in a county 
ct. & deft. appeared & made no objection to the 
jurisdiction & allowed the ct. to act down to pay- 
ment of damages & costs :—Held: it was too late 
to apply for a prohibition unless the want of 
jurisdiction appeared upon the face of the Pe 
ceedings.— YATES v. PALMER (1849), 6 Dow. & L. 
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283; Rob. L. & W. 87; Cox, M. & H. 3814; 14 
L. T. O. 8. 109. 

Annotations :—Refd. He Knowles v. Holden (1855), 24 
ye : Ex. 223; Farquharson v. Morgan, (1894) 1 Q. B. 


1029. 
816, ante. 

1030. In action alleged to form one cause 
of action—-With subsequent action in which 
prohibition sought.|—ADKIN v. Fri=np, No. 176, 





——.|—-DENTON Vv. MARSHALL, No. 





ante. 

1031. After execution.|—A summons in a plaint 
in a county ct., under 1846 Act, having been served 
at a wrong place, deft. had no knowledge of the 
proceedings until his goods were taken in execu 
tion. Before judgment, proof was given, to the 
satisfaction of the judge, that the summons had 
been served as required by sect. 80. The judge 
refused to set aside the proceedings, except on 
terms to which deft. declined to accede :—Held: 
the judge had jurisdiction over the matter, & a 
prohibition would not lie.—ROBINSON v. LENAGHAN 
(1848), 2 Exch. 333; 5 Dowl. & L. 713; Cox, M. & H. 
973;17L.J. Ex. 174; 11L.T.0.8. 129; 12 Jur. 399; 
154 E. R. 520; sub nom. Re LENEGHAN, 12 J.P. 709. 

1082. ——— Defect not apparent on face of 
proceedings.|—-Prohibition will not issue after 
judgment & execution, in a case where the defect 
does not appear on the face of the proceedings. 

Where two plaints had been entered on the same 
day by same plitf., against the same deft., for goods 
sold & delivered ; & judgment had been given & 
execution levied but not satisfied :-—Held: this 
was a sufficient defect apparent on the face of the 
proceedings to enable the superior ct. to issue a 
prohibition against proceeding in the second action. 
—ACWORTH v. DOWSETT (1848), Cox, M. & H. 118; 
sub nom. ACKWORTH v. DowsEy, 12 J. P. Jo. 324. 

1033. —— .|—After cxecution has been 
awarded in the county ct., & deft.’s goods have 
been taken, but not sold, prohibition will go to 
restraiv the ct. from proceeding further, if it appear 
upon affidavit, though not on the face of the pro- 
ceedings in the county ct., that title to corporeal 
hereditaments came in question in the cause, 60 
that the judge had no jurisdiction under 1846 Act, 
8s. 58.—MARSDEN v. WARDLE (1854), 3 BE. & B. 
695; 23 L. J. Q. B. 263; 18 J. P. 648; 18 Jur. 
578; 2W.R. 455; 2 C. L. R. 1707; 118 EB. R. 1302. 
Annotations :—Consd. Jackson v. Beaumont (1855), 3 W. R. 
521; Farquharson v. Morgan, [1894] 1 Q. B. 652. Refd. 
Denton v. Marshall (1863), 1 H. & O. 654; London Corpn: 
v. Cox (1867), L. R. 2 H. L. 239. 

1034. After warrant of possession executed— 
Rule nisi obtained before warrant—Made absolute 
after warrant.|—-JONES v. OWEN, No. 193, ante. 

1035. After appeal.|—-In cases of ejectment under 
1846 Act, s. 122, the county cts. have jurisdiction 
where the annual rent of the premiscs does not 
exceed £50, no fine having been paid, although the 
annual value does exceed £50. Qu.: whether the 
Powe of appeal, given by 1850 Act, s. 14, extends 

proceedings under 1846 Act, s. 122. Semble: 
a prohibition can be moved for after an appeal.— 
Re HARRINGTON (HARL) 9 Ramsay (1853), 8 Exch. 
879; 22 L. J. Ex. 326; 21 L. T. O. S. 187; 17 
J.P.440; 1W.R. 456; 1C.L.R. 719; 165 E.R. 
1610; subsequent proceedings, sub nom. Re HarR- 
RINGTON (EARL), 2 E. & B. 669. 
Annotation :—. . Barker v. Palmer (1881), 30 W. R. 59. 





SuUB-SEcT. 3.—GROUNDS FOR GRANTING OR 
REFUSING. 


A. In General. 


See, generally, CROWN PRACTICE. 
1086. To raise questions on record—Afiidavits 


NON 2 
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Sect. 2.—Prohibition: Sub-sect. 3, A. & B. (a) & 
d%. 

conflicting.|—-Where there had been an application 
to a county ct. judge for a new trial, & the affidavits 
were conflicting respecting what took place on the 
application, this ct. ordered a rule for a prohibition 
in order that the questions might be raised upon 
record.—Mossop v. GREAT NORTHERN Ry. Co. 
(1855), 160. B. 580; 25 L. T. 0. S. 182; 19 J. P. 
405; 2 Jur. N.S. 22. n.; 189 E. R. 886; subsequent 
proceedings, sub nom. GREAT NORTHERN Ry. Co. 
v. Mossop, 17 C. B. 130. 

1037. Nothing shown to have been done contrary 
to County Court Acts & Rules.|—-McCALLUM v. 
Cooxson, No. 978, ante. 


B. Judge acting without Jurisdiction. 


(a) Absence of Jurisdiction apparent on Face of 
Proceedings. 

1038. Court bound to grant writ—Notwith- 
standing acquiescence by applicant./—If total 
want of jurisdiction appears on the face of the 
proceedings in an inferior ct., the ct. is bound to 
grant prohibition, although the applicant may 
have acquiesced. In a lease by A. to B., it was 
provided that at the end of the tenancy compensa- 
tion should be allowed for matters outside the 
Agricultural Holdings Act, 1883 (c. 61), & the 
procedure of the Act should apply to any claim for 
such compensation. At the end of the tenancy 
cross claims were referred to arbn. & an award was 
made by an umpire on the face of which it appeared 
that he had given B. compensation for matters 
both within & outside the Act. <A county ct. 
judge made an order under sect. 24 of the Act 
to enforce the award by execution. On an appli- 
cation by A. for prohibition :—Held: as it was 
apparent on the face of the proceedings that the 
county ct. judge had no jurisdiction to make an 
order under s. 24 of the Act to enforce payment of 
so much of the award as related to matters outside 
the Act the writ must issue notwithstanding the 
agreement in the lease & that the lessor had by 
his conduct acquiesced in the exercise of juris- 
diction by the county ct.—FARQUHARSON v. 
MorGan, [1894] 1 Q. B. 552; 638 L. J. Q. B. 474; 
70 L. T. 152; 58 J. P. 495; 42 W. R. 806; 10 
T. L. R. 240; 9 R. 202, C. A. 

Annotations :—Consd. Alderson v. Palliser, [1901] 2 K. BR. 

833; Fte Cundall & Vavasour (1906), 95 L. T. 483; 


msington Income Tax Comrs., Ex p. Edmond de 
1917] 1 Ce B. 486.  Distd. Clarke v. Berea 


. B. 66 ; Simpson v. Crowle, 
Lee v. Cohen (1894), 71 L. T. 8 

1 K. B. 816. 

10389. -]—An affidavit in support of 
an appln. for leave to issue a judgment summons 
out of the district of the county ct. in which 
judgment had been obtained was defective as not 
being in accordance with Form 52a of rules. 
Leave was granted & an order for commitment 
made. Onan appln. for a writ of prohibition :— 

Held: the want of jurisdiction appeared on the 
face of the proceedings, & could not be waived. 

It is said that in spite of these facts prohibition 
should not go, because there was a waiver of the 
objection by reason that the judgment debtor, in 
compliance with the invitation contained in the 
note at the foot of the summons, sent an affidavit 
in which he stated that he had no means, and 
asked the ct. to make an order that he should 
only pay 2s. a month. I will assume, for the 
purpose of this judgment, that this action on the 
part of the judgment debtor amounted to waiver, 

there could be waiver, though I must not be 
taken to say that it did amount to waiver. 


43. Refd. 
4; It. vw. Tristram, [1902] 








In 


County CouRTs. 


my judgment the action taken by the judgment 
debtor does not prevent the issue of a writ of 
prohibition, because, as is shown by the decisions, 
there can be no waiver of a want of jurisdiction 
appearing on the face of the proceedings (VAUGHAN 
WiiiaMs, L.J.).—ALDERSON v. PALLISER, [1901] 
2K. B. 838; 70 L. J. K. B. 985; 85 L. T. 210; 
49 W. R. 706; 17 T. L. R. 7423 45 Sol. Jo. 722, 


C. A. 
Annotations :—Retd. Channel Coaling Co. v. Ross & Marshall 
(POG). ea L. J. K. B. 145; Smythe v. Wiles, [1921] 2 


1040, —— .|—Pltfs., who carried on busi- 
ness at W. H., sued deft., who carried on business 
at C., to recover damages for breach of contract. 
Pitfs. began their action in the county ct. of W. H., 
& in their affidavit in support of an application to 
serve deft. out of the district, stated that the cause 
of action arose in part within the district, owing to 
the fact that they had posted at W. H. an order 
for goods to deft. at C. Deft.’s solr. asked for 
further particulars of the claim without prejudice 
to his right to object to the jurisdiction, & on 
receipt of particulars applied for a writ of pro- 
hibition to restrain the W. H. ct. from dealing with 
the claim :—Held: (1) the posting of the order for 
goods did not constitute part of the cause of 
action; (2) the demand for particulars of pltfs.’ 
claim did not by itsclf constitute an acquiescence 
in the jurisdiction of the ct. or a waiver of deft.’s 
right to object; & prohibition must issue. 

Where, upon the face of the record itself, it is 
apparent that there is a total lack of jurisdiction, 
deft. may obtain a writ of prohibition, even though 
he may have acquiesced in the proceedings down 
to the time when he applies for the writ (LusH, J.). 
—CLARKE BROTHERS v. KNOWLES, (1918]1 K. B. 
128; 87L. J. K. B. 189; 118 L. T. 253, D.C. 
Annotation :—Refd. Smythe v. Wiles, [1921] 2 K. B. 68, 

See, also, No. 1028, ante. 

Loss of right to writ by acquiescence or waiver 
generally, see Sub-sect. 4, post. 





(b) Absence of Jurisdiction not apparent on Face of 
Proceedings. 


i. In General. 


1041. General rule—Writ of right.|;—The writ 
of prohibition, to restrain a judge of a county ct. 
from further proceeding in a matter over which he 
has no jurisdiction, is a writ of right.—JACKSON v. 
BEAUMONT (1855), 11 Exch. 300; 24 L. J. Ex. 301; 
25 L. T. O. S. 185; 19 J. P. 5382; 3 W. R. 521; 
156 EB. R. 844. 

As to locality.|—See Part III., Sect. 2, ante. 

As to amount of claim or value of subject- 
matter.|—See Part III., Sect. 3, sub-sects. 2, 3, 


ante. 
In remitted actions.|—See Part IV., Sect. 2, 
sub-sect. 1, B., sub-sect. 2, B., ante. 
As to actions for malicious prosecution. |— Sce 
Nos. 64, 65, 66, ante. 
As to actions affecting land.|—See Part III., 
Sects. 4, 13, sub-sect. 1, ante. 
SS to equitable actions.|—See Part III., Sect. 6, 
ante. 
As to actions in which title in question.]—See 
Part III., Sect. 13, sub-sect. 1, ante. 
As to actions in which special remedy provided.] 
—See Part III., Sect. 13, sub-sect. 6, ante. 
As to admiralty causes.) — See ADMIRALTY, 
Vol. I., pp. 248 et seg. 
As to disputes between friendly societies & their 
members.}|—See FRIENDLY SoOcrEerigs. 
As to proceedings to enforce award under 
Agricultural Holdings Act, 1883 (c. ee cs 
AGRICULTURE, Vol. IT., p. 48, Nos. 268, 264. 
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As to power to order high bailiff of foreign court 
to pay damages.]|—See No. 246, ante. 

As to matters of practice & procedure—Proof of 
service of summons.|—See Part V., Sect. 3, sub- 
sect. 3, ante. 

Amendment at trial.|—See Part VI., Sect. 

1, sub-sect. 3, B., ante. 

Alteration of verdict.|—See No. 572, ante. 
Granting new trial.|——See Part VI., Sect. 3, 











ante. 
Appointment of receiver.]|—Sce Part VI., 
Sect. 4, sub-sect. 6, ante. 
Awarding costs on higher scale.|—Sce 
Part VII., Sect. 1, sub-sect. 3, ante. 
Committal for contempt./—See Part X., 
Sect. 1, post. 
Issue of Judgment summons & committal 
thereon.|—-See BANKRUPTCY & INSOLVENCY, Vol. V., 
p. 1032, 1033, 1034, 1036, 1088, 1040-1042, 
os. 8438, 8448, 8462, 8471, 8484, 8497-8499, 
8501, 8503, 8512-8514. 


ii. Assumption of Jurisdiction on Erroneous View 
of Law. 

1042. General rule—Erroneous construction of 
statute.|—In 1843, B., being a trader owing debts 
amounting in the whole to Iess than £300, obtained 
an order for protection under 5 & 6 Vict. c. 116, 
s. 1. The debts specified in the schedule to his 
petition exceeded £200, & remained unpaid in 
1851, when, having incurred fresh debts, excceding 
£200, he petitioned the county ct. for protection. 
The judge of the county ct. decided, that the debts 
incurred at the time of the order for protection in 
1843 were not to be taken into account, & therefore 
B. was entitled to protection as a trader ‘‘ owing 
debts amounting in the whole to less than £300,” 
within 5 & 6 Vict. c. 116, s. 1 :— 

Held: the construction of the statute in this 
respect was a matter within the jurisdiction of the 
county ct. judge, & therefore, if erroneous, a 

rohibition could not issue.—Re BowEn (1851, 21 

.J.Q.B.10; 15 Jur. 1196. 

1043. No dispute as to facts.|—ELsTON v. 
Rose, No. 191, ante. 

1044. Decision on technical objection—Suffi- 
ciency of particulars.|—An interpleader summons, 
having been taken out in a county ct., was heard, 
when the execution creditor, objected that the 
particulars of claim delivered under r. 145 were 
insufficient, & the judge decided in his favour, & 
dismissed the summons :—Held: (1) a prohibition 
properly issued to restrain the further proceedings 
of the county ct. ; (2) the jurisdiction of the judge 
was suspended by the interpleader summons; 
(3) he could not give himself jurisdiction by 
deciding upon a technical objection.— ROBERTS v. 
WARDELL, Ex p. M’FEE (1853), Saund. & M. 159; 
22 L. T. O. S. 89; 17 J. P. Jo. 742. 

1045. Construction of Rule.}] — The words 
‘* travelling expenses ’’ in Ord. 25, r. 26 (3) (6), mean 
not only the expenses to be incurred by the debtor 
in attending the ct., but also, those of his return 
journey to his home. 

On an application under this rule the registrar 
fixed as ‘‘ a sum reasonably sufficient to cover the 
travelling expenses of the debtor to attend the ct.’’ 
the amount of the third-class single railway fare 
from the town where the debtor resided to that 
in which the county ct. was situated :—Held: 
the registrar had made a mistake in principle, & 
a writ of prohibition should, therefore, be granted, 
directed to the county ct. judge & to the judgment 
creditor to prohibit them from er proceeding 
in the action or on the order for commitment which 
was made against the debtor. 
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If the registrar had merely made a mistake in 
amount, & not one in principle, I should have been 
of opinion that we could not entertain this applica- 
tion; but it is conceded that the registrar con- 
sidered that the words “ travelling expenses of the 
debtor to attend the ct.’’ meant the expenses of 
travelling from his place of residence to the ct., 
& nothing more. In that he made a mistake in 
regard to the meaning of the rule (BATLHACHB, J.). 
—WaRD v. NIELD, [1917] 2 K. B. 882; 87 
I. J. K. B. 54; 117 L. T. 447, [1917] H. B. R. 
225, D. C. 


iii. Assumption of Jurisdiction on Erroneous View 
of Facts. 

1046. General rule.|—If on the face of a plaint 
in the county ct. the subject-matter stated is 
clearly within its jurisdiction; this ct. will not 
interfere to review the decision of the judge, where 
the fact on which his jurisdiction depends rests 
upon conflicting evidence.—JosErpH v. HENRY 
(1850), 1 L. M. & P. 388; Rob. L. & W. 495; 19 
L. J. Q. B. 369; 15 L. T. O.S. 210; 14 5. P. 755 ; 
15 Jur. 104. 

1nay .|—ELstTon v. Rose, No. 191, ante. 

1048. Whether title In question.|—LiLLey v. 
HARVEY, OWEN v. PEARSE, No. 261, ante. 

1049, -——.]—A declaration in prohibition stated 
that A. sued a plaint out of the county ct. against 
B. for use & occupation of a field that, B. insisted 
that the ct. had not cognisance of the plaint, 
because the title to the field was in question, & 
that in truth the title to the field was in question, 
but that the judge proceeded to hear & determine 
the plaint. The plea stated that on B.’s insisting 
that the title was in question, A. denied it; & that 
the judge, after hearing the evidence & arguments 
on both sides, decided that the title was not in 
question, & proceeded to hear & decide the case, 

that on the hearing neither party adduced any 
evidence or argument other than those adduced 
before. On general demurrer :—Held: the plea 
was bad, for that it either admitted that the title 
was in fact in question, in which case the opinion 
of the judge that it was not so would not give him 
jurisdiction under 1846 Act, ». 58, or it set up the 
decision of the judge on that question as con- 
clusive, which it is not, but is open to review by 
prohibition.—JSHOMPSON v. INGHAM (1850), 14 
Q. B. 710; 1L.M. & P. 216; Rob. L. & W. 209 ; 
Cox, M. & H. 348; 19 L. J. Q. B. 1893; 15 
lL. T. O. S. 233 14 Jur. 429; 14 J. P. Jo. 129; 


117 BE. R. 274. 

Annotations :—Expld. & Distd. Joseph v. Honry (1850), 1 
L. M. & P. 388. Distd. Kimpton »v. wee (1850), i) 
Cc. B. 719 3 Fe Bowen (1851), 21 I. J. Q. B. 10. ld. C NOW 
v. Holroyd (1852), 8 Exch. 249; Messon v. Aleard (1852), 
22 L. J. Ex. 45. Apld. Marsden v. Wardle (1854), 3 
Kk. & B. 695. Consd. Re Baker (1857), 2 H. & N. 219. 

Expid. R. v. Dayman (1857), 7 E. & B. 672; Barber »v. 

Nottingham & Grantham eS eed 33 L. J. C. P. 1933 

Brown v. Cocking (1868), 9 B. & 8. 503. Consd. Elston ». 

Rose (1868), L. R. 4 Q. B. 4. . R. v. Goodrich (1850), 

15 L. T. O. S. 248; Pears v. Wilson (1851), 20 L. J. Ex. 

381; De Haber v. Portugal (Queen), Wadsworth v. Spain 

(Queen) (1851), 16 Jur. 164; Graham v. Furber (1853) 

14 C. B. 134: Hardy 5, Walker, Ez p. McFee (1853), 9 

Exch. 261; R. v. dland (1857), 3 Jur. N. & 1213; 

R. v. Nenneley (1858), EK. B. & E. 852; Er p. Vaughan 

(1866), L. R. 2 Q. B. 114; R. v. Allen ene) 7B. &S. 

902; London Corpn. v. Cox (1867), L. R. 2H. LL. ; 

Colonial Bank of Australasia r. Willan (1874), L. R. 5 P. O. 

417. Mentd. Wilson v. Franklin (1851), 16 J. P. 4043 

Adey vt. Teinley. House Peru ee (1852), 16 J. P. 807; 

Mason v. Mitchell (1865), 11 L. T. 714. 

Ouster of jurisdiction when title in question 
generally, see Part IIT., Sect. 18, sub-sect. 1, ante. 

1050. Annual value of premises—Action for 
ejectment.|—BRowN v. CocKING, No. 190, ante. 

Jurisdiction in actions affecting land generally, 


see Part ITT., Sects. 4, 13, sub-sect. 1, ante. 
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Sect. 2.—Prohibition: Sub-sect. 3, C. & D.3; sub- 
| Sub-sects. 1 & 2.] 


C. Judge acting within Jurisdiction. 

1051. General rule—Prohibition does not lie.|— 
The ct. has no power to issue a prohibition to the 
judge of a county ct., in a matter that is within 
his jurisdiction.—Tort v. RAYNER (1847), 5 C. B. 
162; 2 New Pract. Cas. 444; Cox, M. & H. 39; 
10 L. T. O. 8. 168; 186 BE. R. 887; sub nom. Ex p. 
Rayner, 5 Dow. & L. 342; 17L.3.C. P. 163; 11 
Jur. 1018. 


Annotation :—Reftd. Thompson v. Ingham (1850), 19 
L. J. Q. B. 189. 
1052. ——- ——- Misreception of evidence.]— 


The ct. will not issue a prohibition to a county ct. 
under the 9 & 10 Vict. c. 95, on the ground that the 
judge of that ct. has received improper evidence 
in a cause before him. ; 

The judge of the county ct. tried the plaint 
without any legal evidence of the original record. 
Deft. afterwards claimed a set-off & the judge 
made an order in favour of pltf.:—Held: deft. 
had waived the irregularity of proof by not 
oulers to it at the time.—Re DUNFORD (1848), 12 

ur. ; 


Annotation :-—Refd. R. v. Greenwich County Court Judge 

(1888), 60 L. T. 248, 

1053. ——— If jurisdiction to enter upon 
cause.|—If the judge of the county ct. has juris- 
diction to enter upon the cause, he has jurisdiction 
to decide it; the want of jurisdiction, if existing 
at all, existing at the commencement of the trial.— 
STEVENSON v. SHICKLE (1849), 12 L. T. O. S. 408; 
18 Jur. 1103. 

054. ——- -——— However erroneous judge’s 
decision.|—-LEXDEN & MuNSTER UNION GUARDIANS 
v. SOUTHGATE, No. 520, ante. 

_ 1055. —— -]—Prohibition will not 
lie to the county ct., however erroneous its decision, 
where there is jurisdiction.— NoRRIS v. CARRINGTON 
ee 16 0. B. N.S. 396; 148 EB. R. 1181. 











6. ——— -——— Point in dispute involving mere 
prea of procedure.|—-BaRKER v. PALMER, No. 433, 
ante. 

1057. —— ——— -——.]—IfoorperR »v. HIL, 
No. 516, ante. 


What matters within jurisdiction—Actions.]— 
See Parts ITI., IV., ante. 


4 Practice & procedure.|—See Parts V., VI., 
ante. 


D. Judge acting partly without and partly within 
Jurisdiction. 

1058. General rule.]|—Where a plaint contains 
two claims, one of which is within & the other 
without the jurisdiction of the county ct., a 
p hibition may be granted as to one only.— 

. U. WESTMORELAND CounTy Court JUDGE 
(1887), 58 L. T. 417; 86 W. R. 477, D. C. 

1059. Non-delivery of cargo without jurisdiction 
—Non-delivery of shipping documents within 
jurisdiction.|—Cargo was sold to pltf. to be de- 
livered at any port in the United ingdony: the 
price to be paid on deliv of the shipping notes 
& policy of insurance. A demand of the shipping 
notes & policy was made at L., & refused, but the 
Cargo was ordered to be delivered at D. There- 
upon pitf. sued in the county ct. at L., &, in the 
particulars annexed to the plaint, alleged his claim 
to be for £43 damages for non-delivery of the cargo. 
On motion for prohibition :—Held : plitf., not 
having a cause of action for non-delivery of the 
foe ce igor iad jursdicum ec the L. 

\ »» the writ m go restrain the pro- 
at pesy as to that, but that, as pitf. had a Cade 
of action arising at L. for no delivering the 
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shipping notes & policy, the writ would not be a 
general prohibition as to the whole cause, for pltf. 
could apply to the county ct. to amend his par- 
ticulars of demand.—WatsH v. IonIDES (18658), 
1E. & B. 383; 1 Saund. & M. 84; 22 L. J. Q. B. 
187; 20 L. T. O. S. 218; 17J. P. Jo. 62; 17 Jur. 
596; 118 E. R. 479. 

ane s—Refd. Taylor v. ee Brose (1853), 18 OC. B. 


notations 
Covas v. Bingham (1853), 3-3. & B. 836; Borthwick 
v. Walton (1855), 15 C. B. 501. 


SuB-sSEcT. 4.—Loss oF RIGHT TO. 


1060. By acquiescence or waiver—Taking part 
in proceedings —- Claiming set-off.] —- WINSOR v. 
DUNFORD (1848), 12 Q. B. 603; Cox, M. & H. 182; 
18 L.J.Q.B. 14; 11 L. T. O. 8.472; 12 Jur. 629; 12 
J.P. Jo. 403; 116 E. R. 996. 

1061. —— Applying for adjournment. |— 
This was a rule nisi for a prohibition to the ju ge 
of the county ct. of S., on the ground that deft. 
lived out of the jurisdiction, & that the summons 
had been issued without leave of the ct. It 
Beppe that deft. appeared to the summons, & 
objected to the jurisdiction of the judge to enter- 
tain the case. The judge, however, decided that 
deft. precluded himself from taking the objection 
by having delivered a notice of special plea of the 
Stat. Limitations. Upon this deft. applied for an 
adjournment to enable him to answer pltf.’s case 
on the merits. It was adjourned, & eventually 
an order was made against deft. for £9 le. The 
claim was for £20, but the plea of the Stat. Limita- 
tions barred the greater part of the claim. The 
present rule having been obtained :—Held: rule 
should be discharged. 

I think there is no question that the ct. had 
jurisdiction over deft., as he appeared in the ct. 
after a summons being served upon him. Here 
as he came into the ct. & then asked for an adjourn- 
ment, leave of the ct. was in fact given; & if there 
was an irregularity in the summons having been 
issued without leave of the ct. first had & received, 
I think the circumstances in the case amount to a 
waiver by deft., of that irregularity (WIGHTMAN, J.). 
—BARKER v. WALLEY (1848), 12 J. P. Jo. 487. 

1062. Admitting jurisdiction.|—A 
rule for a prohibition moved for on the ground 
that title came in question. It appeared that 
what took place at the trial amounted to an 
admission of the jurisdiction :—Held: rule should 











be discharged.— WALKER v. DRAKE (1848), 11 
L. T. O. S. 247. 

1063. ——- ———.]—-YATxEs v. PALMER, No. 1028, 
ante, 

1064. —— Giving notice of special de- 





fence.|—In Dec. 1847, an order was made by a 
judge of a county ct., under 1846 Act, s. 60, for 
suing deft., who was then residing out of the juris- 
diction. It did not appear whether thereupon any 
summons issued, but in Jan. 1850, a summons in 
an action in which the same parties were pltf. & 
deft. issued & was served, together with the before- 
mentioned order upon deft., who was then residing 
out of the jurisdiction. Upon this deft. gave 
notice, as fae for by sect. 76 of his intention 
to plead the Stat. Limitations; but, before the 
day of trial, he moved the Bail Ct. for a writ of 
prohibition, on the ground that the county ct. had 
no jurisdiction, there being no valid order to 
support the summons :— 

eld: whether or not the order of 1847 was 
sufficient to support the summons in 1850, deft. 


had waived the objection by ig & giving 
notice of his plea.—JONES v. JAMES (1880), 1 
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L. M. & P. 65; Cox, M. & H. 290; Rob. L. & W. 
Pe Pred L. a a. - 257 3 i4 L. ee Sete : 
tong :— oore v. Gamgee x . B. D. 

244. Refd. Wadaworth °. Spain Seen BED. TT 3: B. 

Fei oftd es tar SP at taos 

Palliser, [1901] 2 KR. 833. sa cine es 

1065. Resisting application for new 
trial.]—-Motion for a writ of prohibition to the 
judge of the county ct. of 8S. pitf., to restrain 
them from enforcing a judgment. On June 19, 
1851, a verdict was given for deft. The next ct. 
day was July 17, up to which time no further steps 
were taken. On Aug. 2 pltf. gave notice of his 
intention to apply at the next ct. which was held 
Aug. 14 for a new trial. Deft. attended on 
Aug. 14 & resisted the application which was 
granted by the judge. <A second trial took place, 
which deft. also attended without objection, & 
at which the verdict passed for pltf. :—Held: 
the grant of the new trial upon Aug. 14 was an 
excess of Jurisdiction, but cured by deft.’s appear- 
ance.—BEACH v, REES (1851), 18 L. T. O. 8S. 75. , 

1066. Requesting judge to state case.| 
-—-JACKSON v. BEAUMONT, No. 120, ante. 

1067. - Consenting to reference.|— 
Where the parties to a plaint in the county ct. 
appeared before the judge, & consented to a 
reference, without objecting to the want of juris- 
diction, but one of them, during the progress of 
the reference, objected to the jurisdiction of the 
arbitrators, on the ground that title to land came 
in question & the arbitrators proceeded with the 
reference :—Held: he was, nevertheless, entitled 
to a prohibition KNOWLES v. HOLDEN (1855), 
ee ee ea ae 

notations :-—~ - Rw shire County Court Judge 

(1887), 20 Q. B. D. 242. : 1 © 

EET) Ca B Dioddt ROOM ODE. Fe 


43; Farquharson v. Morgan, [1894] 1 Q. B. 552. , 
Combe v. De La Rere (1885), bd Ch. i! sie mtott 


1068. : Consenting to remittal order.}— 
The ct. will not grant a writ of prohibition where 
an action has been remitted to the county ct. by 
consent, even neuen the deft. may have counter- 
claimed for an iquidated amount.—MovuFLET 
v. WASHBURN (1886), 54 L. T. 16; 2 T. L. RB. 
a . C. ea 

nnotations :— . Varquha v. iB. 

552: Alderson ta aise 11901] 2B eae ear 

1069. J\—R. v. SHROPSHIRE COUNTY 
CourRT JuDGE, No. 246, ante. . 

1070. : .|—Pitfs. commenced an action 
against deft. in a county ct., within the district of 
which deft. had carried on business within six 
months before the commencement of the action, 
but did not dwell or carry on business at the time 
of commencing the action. Leave to sue in that 
ct. had not been obtained. Deft. appeared, & the 
case was heard & partly determined & adjourned 
to a future day. At the second hearing deft. for 
the first time objected to the jurisdiction of the 
ct. :—Held: deit., by appearing & contesting the 
action, had waived the objection. Deft. applied 
for a prohibition :—Held: the objection to the 
jurisdiction was one which could be waived, & 
deft. had waived it, & was not entitled to a pro- 
hibition.—Moorz v. GAMGEE (1890), 25 Q. B. D. 
244; 591L. J. Q. B. 505; 38 W. R. 669, D. C. 
“tans Ware QvanaT Fee tol Weade Bass 

o. Wiles, {102112 K Bed. | 484 Mentd. Smythe 

1071. Objecting to form of award 
sought to be enforced.) — FARQUHARSON 0. 
MoRGAN, No. 1088, ante. 

1072. ——— Making affidavit as to means & 

yment of debt by instalments.|—ALDERSON v. 

ALLIsER, No. 1089, ante. 

1078, ——— ——— Applying for further particulars 
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— Without prejudice to right to object to jurisdic- 
tion.|—CLARKB BROTHERS v. KNOWLES, No. 1040, 


ante, 
By delay.]|—Sce Nos. 316, 1028, anfe. 


Soup-sEct. 5.—APPEALS FROM. 

1074. Right to appeal—From order of Divisional 
Court.|—An appeal lies from the decision of the 
Div. Ct. on an ewe for a prohibition to a 
county ct.; for 1856 Act, s. 42, relates to procedure 
only, & does not enact that the judgment of the 
Div. Ct. shall be -final.—Barron v. TITMARSH 
(1880), 49 L. J. Q. B. 5738; 42 L. T. 6103; 28 
W. BR. 821, C. A. 
Woop, No. 610, ante. 

1076. To what court—From order of judge in 
chambers.]—-An appeal from an order of a judge at 
chambers upon an application for a writ of pro- 
hibition to a county ct. is to a Div. Ct. of the 
Q. B. Div. WATSON v. Petts, [1899] 1 Q. B. 54; 
67 L. J. Q. B. 970; 79 L. T. 380; 47 W. R. 68; 
15 T. L. R. 813 48 Sol. Jo. 27, O. A. 

Annotations :—Consd. Morton ». Emanuel (1898), 43 Sol. Jo. 
97; Long v. G. N. Ry., [1902] 1 K. B. 813. . Re 
Frere & fra Taylor & North Shore Mill Co., [1905] 
1K. B. 8366. nad. Zte Marchant, [1908] 1 K. B. 998. 

Yonge ah haa [1910}1 K. B. 215; Re Jackson, 


Mentd. 
11915} 1 K. B. 
1077. No Divisional Court sitting.)— 


CAMPBELL v. Farruin, [1880] W. N. 17, 0. A. 











Secr. 3—MANDAMUS OR ORDER IN LIEU OF 
MANDAMUS. 


SuB-sEcT. 1.—WHEN AVAILABLE. 

See, now, 1888 Act, s. 131. 

1078. Against judge of City of London Court.}— 
BLADES v. LAWRENCE, No. 369, ante. 

1079. Against judge acting under special statute.] 
—A dispute having arisen between the sewers 
board & the Hove Comrs. with respect to the mode 
of carrying out the provisions of the special Act, 
& the sewers board requiring it to be referred to 
the county ct. judge:—Held: the county ct. 
judge was bound to hear & determine the matter, 
é& mandamus was the proper course to compel him 
to do so, and not a rule or order under 1856 Act, 
s. 48, this not being a matter within his ordinary 
jurisdiction, but a special duty imposed upon him 
by statute—Re BRIGHTON Sewers AcT (1882), 
9Q. B. D. 723, D. O. 


SURB-SECT. 2.—APPLICATION FOR. 

1080. No afiidavit—-When summons issued— 
Filed before summons returnable.|—-Pltf. having 
been nonsuited in a case in the county ct., gave 
due notice of appeal, & after the lapse of several 
months a case stated on ap was agreed to & 
signed by the attornies on both sides. The case 
so signed was presented to the county ct. judge 
for his signature, but he thought that as the case 
was not presented to him at the ct. holden next 
after the expiration of twelve clear days from the 
day on which judgment was pen the delay was 
a fatal objection to his signing the case, & also 
that the question was one of fact only, & refused 
to sign the case. Pitf. took out a summons at 
chambers under 1856 Act, s. 48, calling upon the 
county ct. ju & deft. to show cause why the 
former should not sign the case. There was no 
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Sect. 3.—Mandamus or order in lieu of mandamus: 
Sub-secta, 2 & 8, A. (a) & (b) t. & ti., (c).] 


affidavit of the facts when the summons was taken 
out, but afterwards & before the day on which it 
was returnable such an affidavit was sworn « filed. 
The county ct. judge did not attend the summons, 
& the judge made the order. This order was 
disobeyed & a rule for attachment was obtained :— 
Held: the want of an affidavit, if any affidavit 
were necessary when the summons was taken 
out, was an irregularity only, & that the order 
was valid.— FuURBER v. STURMEY (1858), 3 H. & N. 
621; 27L. J. Ex. 458; 31 L. T. 0.8. 183; 22 J. P 
een 4 Jur. N. 8S. 956; 6 W. R. 625; 157 EB. R. 


Annotations :—Conad. Irving v. Askew (1870), L. R. 5 Q. B. 
208. Refd. Hacking v. Lee (1860), 2 EB. & E. 906. 
1081. How made—Not to single judge.|—-An 

application under 1858 Act, s. 4, for an order 

directing a county ct. judge to sign a case on 
appeal, should be made to the Superior Ct., & not 
to a single judge thereof.—CLARKE v. ROCHE 

(1876), 85 L. T. 706. 

See Crown Office Rules, 1906, rr. 49, 69. 

1082. Time for making—Reasonable time—Not 
after twelve months’ delay.|—Upon a trial in a 
county ct. the judge directed the jury that pltfs. 
were entitled to a verdict, but for nominal damages 
only; the jury, however, returned a verdict for 
£10, whereupon the judge directed a verdict for 
1s. to be entered. More than a year was suffered 
to elapse when the pltfs. moved this ct. for a rule 
calling upon the county ct. judge to enter the 
verdict pursuant to the finding of the jury :— 
Held: the application was too late.—CoKE v. 
JongEsS (1861), 4 L. T. 306; 7 Jur. N.S. 545; sub 
nom. CooK v. JONES, 9 W. R. 618. 

1088. To whom order should be directed— 
Refusal by officer to perform duty—No application 
to or refusal by judge to direct officer.|;—Z2z p. 
WHITDALE (1851), 15 J. P. Jo. 370. 

1084, ———- -—— Application to & refusal by 
Judge to direct officer.]—R. v. Frercuer, No. 1117, 

ost. 

- 1085. Costs—Power of court to set aside order 

as to—Made by judge on refusing to try.|—A 

county ct. judge having refused to hear an inter- 
pleader summons, & ordered money to be paid 
out of ct., with costs to be paid by the claimant, 
on the ground of the insufficiency of the par- 
ticulars, a rule was obtained, under 1856 Act, 

s. 43, calling on the county ct. judge to hear the 

summons. No cause being shown the ct. made 

the rule absolute ordering the costs of the rule to 
abide the event of the interpleader issue, & dis- 
charging the claimant from the costs in the ct. 

below.— WHITEHEAD v. PROCTER (1858), 3 H. & N. 

532; 31 L. T. O. S. 205; 157 B. R. 580. 


Annotations :--~—Oonsd. Churchward vv. Coloman 


(1866), 
L. R. 2 Q. B. 18. Refd 


. Gage rv. Collins (1867), L. R. 2 


C. P. 381. Mentd. Richardson v. Wright (1875), L. R. 10 
Exch. 367. 
1086. —— -——.]—The authority given 





by 1856 Act, s, 43, & 1858 Act, s. 4, to the superior 
cts., to grant a rule calling upon the judge of a 
county ct., or an officer of such ct., to show cause 
why they should not do an act relating to their 
respective offices, does not confer any jurisdiction 
to interfere with an order of the judge of the county 
ct. as to costs. 

Therefore, where the judge of a county ct. 
erroneously decided that the claimants under an 
interpleader summons had not given a sufficient 
particular of their claim, & ordered them to pay 
costs, the ct. refused to set aside the order as to 
the costs, although it ordered the judge to hear & 
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adjudicate upon the claim.—CHURCHWARD vv. 
CoLEMAN (1866), I. R. 2 Q. B. 18; 7B. &S. 843; 
ye ae Fone C Colling (1867), L. Tt. 2.0. 1 
Annotations 2- - . Cage v. Co »L. RR. » 

Rt lior, [1914] 2 K. B. 588. Mentd. 

af ate Wright (L875 ), rh H 10 Exch. 367. 

1087. —-~— Power of court to order judge to pay 
—Costs thrown away in county court by refusal 
to try.|—R. v. MELLOR, No. 360, ante. 

1088. ——- —— Costs of mandamus proceedings.] 
—R. v. MULLIGAN (JUDGE) (1915), 50 L. J. C. O 
61, D.C. 


SUB-SECT. 3.—GROUNDS FOR GRANTING OR 
REFUSING. 
A. Refusal of Judge to perform Duty. 
(a) In General. 


1089. Discretion of High Court—Rule equivalent 
to indirect appeal.|—The ct. will not grant a rule 
to compel a county ct. judge to do his duty, e.g. to 
allow execution to issue, when he has acted under 
a particular impression as to a pone of law in a case 
involving a small amount, & the effect of granting 
rule would be to give the party moving an indirect 
appeal when the statute has forbidden a direct one. 
—BrRown v. TAYLOR (1868), 18 L. T. 657. 

1090. No question of law involved.|— 
SHARROCK uv. LONDON & NORTH WESTERN Ry. Co., 
No. 820, ante. 

1091. Case disposed of between immediate 
parties—Third party notices issued.|] — R. v. 
DEwsBURY CouNTY CouRT JUDGE (1889), 88 
I. T. Jo. 44, D. C. 

1092. Case in which judge has no jurisdiction.|— 
Re Brown v. LONDON & NORTH WESTERN Ry. Co., 
No. 87, ante, 

1098. Necessity for absolute refusal—Qualified 
or temporary refusal not sufficient.|—The ct. will 
not grant an order, under 1856 Act, s. 43, to 
compel a county ct. judge to do-his duty, unless it 
appear that he has absolutely refused to act in 
some matter wherein he ought to have acted. A 
mere qualified or temporary refusal, as by suggest- 
ing an adjournment, with a view to an arrangement, 
is no ground for issuing such an order, which, 
being of the same nature as a mandamus, is to be 
governed by the same rules. 

Rule 192 is not repugnant to 1850 Act, 5. 15, & 
is therefore valid.—Invina v. ASKEW (1869), 20 
IL. T. 5843 subsequent proceedings (1870), L. R. 5 
Q. B. 208. 

ARNG »—Mentd. Mowlem v. Dunne (1912), 106 L. T. 











What amounts to refusal to try.]—See Sub- 
sect. 3, A. (b) ii., post. 

1094. After failure of alternative remedy.}— 
Ruyopes v. LIVERPOOL COMMERCIAL INVESTMENT 
Co., No. 901, ante. 


(6) Refusal to try Case. 
i. In General. 

1095. Mistaken opinion that preliminary re- 
quisite not complied with—Sufiiclency of particulars 
of claim.|—If a judge of a county ct. declines to 
hear & cause upon a mistaken opinion that some 
preliminary requisite has not been complied with, 
the Superior Ct. will interfere by mandamus to 
require him to hear.—R. v. OswEstRy COUNTY 
Court JupeE£, Fx p. HARPER (1851), Cox, M. & H. 
492; 17 L. T. O. 8. 55; 15 J. P. 275; sub nom. 
R. v. RicHARDS, DAVIES v. HOLBROOK, Rob. L. & W. 
eit ; 20L. J. Q. B. 351; 15 Jur. 358. 


nnotationsa :-—Distd iiner ». Rhoden (1851), Cox, M. & H 


. Milne : 
532. Refd. Richardson v. Wright (1875), 44 L. J. Bx. 230. 
Mentd. R. r. London J ff A are 64 L.3.M.C. 100; R wv. 


Hudson, [1915] 1 K. B. 


Part [X.—CrrtiornaRiI, PROHIBITION AND MANDAMUS. 





1096. ——— -]—Particulars of claim upon 
& summons in the county ct. recited a deed assign- 
ing all the goods then or thereafter being upon the 
debtor’s premises; & claimed all & singular the 
said goods, etc., mentioned & intended to be 
assigned by the deed, & which said goods, etc., or 
some part thereof have been seized, etc. The 
judge of the county ct. having refused to adjudicate 
upon the claim, on the ground that the particulars 
should have contained a schedule or inventory of 
the goods :—Held: a mandamus would lie to 
compel him to adjudicate upon the claim.—R. v. 
STAPYLTON (1851),2 L.M & P. 603, 211. J. Q. B. 
8; 15 Jur. 1177. 





1097. ———.]—WHITEHEAD v. PROCTER, 
No. 1085, ante. 
1098, —_—- ——— .]-CHURCHWARD v. COLEMAN, 


No. 1086, ante. 

Interpleader generally, see INTERPLEADER. 

1099. Personal service of default summons. ] 
—Davis v. Prarce, No. 437, ante. 

1100. With jury—First trial without jury—No 
statement on application for new trial that trial to 
be by jury.]/—R. v. Harwoop, No. 496, ave. 

1101. Refusal to hear witnesses—After failure 
to obey order to leave court—Plaintiff electing 
thereon to be nonsuited.|—-To enable the Superior 
Ct. to interfere under 1856 Act, s. 48, the county 
ct. Judge must have refused to exercise the juris- 
diction vested in him ; but where upon his refusal 
to hear certain witnesses tendered by pltf., after 
their failure to leave the ct. in accordance with his 
order, pltf. elected to be nonsuited :—Held: the ct. 
had no power to command him to hear them, as 
the nonsuit while it stood left the judge no case 
upon which he could act.—ForTKSCUE v. PATON 
(1860), 3 L. T. 268; sub nom. Fortrescur v. CLAY- 
TON, 24 J. P. 712. 

1102. Judge sitting as arbitrator—After ‘with- 
drawal of juror by consent—Defendant subse- 
quently withdrawing consent.] — Norsurn  v. 
HILiLiam, No. 523, ante. 


ii. What amounts to Refusal to try. 


1108. Refusal to try action—On ground that 
preliminary requisite not complied with—Absence 
of particulars of claim.]—If on the hearing of a 
summons the judge declines to hear the case, on 
the ground that the claim is barred by reason of 
the particulars of claim required by the rules not 
having been given, that is a decision on the claim, 
& the ct. will not interfere by mandamus to compel 
the judge, but if the judge says, ‘I will not hear 
the case at all,” that is a refusal to hear, & the ct. 
will interfere.—Ea p. TANNER (1850), 14 J. P. Jo. 
254; subsequent proceedings, sub nom. R. »v. 
CHILTON, 15 Q. B. 220. 

1104, —— ——— Affidavit of debt sworn by 
wrong party.|—R. v. Ponrypoot County Court 
JUDGE & Tompkins, No. 425, ante 

1105. ——~ After hearing so much of action as 
related to jurisdiction—Plaintiff nonsuited.]|—Where 
the judge of a county ct., after having heard the 
facts of a case, nonsuits pltf. on the ground that 
he has no jurisdiction, that is such a decision on 
the facts that the superior ct. will not interfere b 
mandamus, even though the judge was wrong in 
his view of the law.—MILNER v. RHOpEN (1851), 
Cox, M. & H. 682; 18L. T. 0.8.98; 15 J.P. 772 ; 
sub nom. Re MILNER v. RHODEN, Ha p. MILNER, 
15 Jur. 1037. 


Annotations :—Oonsd. R. v. Southampton County Court 
Ju & Fisher (1891), 65 L. T. 320. . R. v. City of 
London Court Judge & 8.S. Mic (1890), 68 T. L. R. 
364; R. v. London JJ. (1895), 64 L. J. M. C. 100. 











: ——.|—A mandamus is 
directed to an inferior tribunal in a case only where 
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such tribunal has refused to do that act required 
to be performed by such mandamus. 

Upon the hearing of a plaint under 1846 Act, 
s. 60, the fact that the whole cause of action arose 
within the jurisdiction to which deft. is summoned 
is a matcrial one for the decision of the judge. 

Deft. living within the county ct. district of A. 
was summoned under sect. 60 to the district of B., 
it being alleged that the whole cause of action. 
arose within the latter district. After hearing 
the evidence for pltf. the county ct. judge decided 
that the whole cause of action did not arise within 
this district, & nonsuited pltf. with costs. A rule 
for a mandamus to compel him to hear & adjudicate 
upon the plaint' was moved for, upon the ground 
that he was wrong in deciding that he had no 
jurisdiction :—Held: as the fact of the whole 
cause of action having arisen within his jurisdiction 
was one necessary for his decision in the case, & 
as the judge had heard all the evidence in support 
of it, & the superior ct. was not a ct. of appeal in 
such cases, the decision of the judge was final, 
& &® mandamus ought not to issue.—-KERNOT v. 
BAILEY (1856), 2 Saund. & M. 148; 27 L. T. O.S. 
153; 21 J.P. 20; 4 W. RR. 608. 

1107. ——.]—R. v. Essex CouNTy Court 
JUDGE (1853), 18 J. P. Jo. 6. 

1 .|—A county ct. judge, after 
hearing so much of a case as related to the juris- 
diction, declined to hear & determine it, erroneously 
believing that he had no jurisdiction :—Held: 
an order in the nature of a mandamus would lie to 
compel him to hear & determine it.—R. v. SOUTH- 
AMPTON CouNnTy CouRT JUDGE & FISHER & 
Sons, Irn. (1891), 65 L. T. 320, D. C. 

1109. ——— After hearing part of defendant’s 
case — Plaintiff nonsulted—Without consent.|— 
KERSHAW v. CHANTLER, No. 576, ante. 

1110. Action in which third party notices served 
—Notices held invalid—Action tried as between 
plaintiff & defendant.j|—R.v. DEwsBuRY CoUNTY 
CourT JUDGE (1889), 88 L. T. Jo. 44, D. C. 


See, also, No. 1093, ante. 











(c) Refusal of Judge to do other Acts. 


1111. To receive verdict.|-—Pitf. brought an 
action in the county ct. to recover £6 10s. for wine 
supplied. At the trial he was nonsuited, but at 
the next ct., having brought a fresh action, he 
obtained a verdict. A new trial was granted, & 
the jury were discharged without being able to 
agree upon a verdict. The action was tried a 
fourth time, when the jury returned their verdict 
as follows: ‘‘In the absence of any order in 
writing for the wine, we find a verdict for pltf.’’ 
The judge refused to receive the verdict, & ordered 
the jury to retire & reconsider it. They said they 
had considered all the evidence, & their unanimous 
opinion was that there should be a verdict for pltf., 
& that it was of no use their retiring. The judge 
refused to receive the verdict, & discharged the 
jury :—Held: a rule nisi might be granted calling 
upon the judge, registrar & defts. to show cause 
why the verdict should not be received & entered 
upon the minutes, why judgment should not be 
given for plitf., & why execution should not issue 
ee ee v. SmirH (1860), 8 W. R. 


1112. To review taxation of costs.|—Upon an 
application for a rule to compel a county ct. judge 
to review the taxation of costs in a plaint tried 
before him :—Held: the reviewal of taxation of 
costs was in the discretion of the judge & the 
refusing by him to review was not the refusing to 
do an act relating to the duties of his office within 
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Sect. 3.— Mandamus or order in liew of mandamus: 
Sub-sect. 3, A.(c), B. & C.; sub-sects, 4 & 5. 


the me of 1856 Act, s. 48.—Crirron v. 
FuR.LEY (1862), 7H. & N. 783; 81 L. J. Bx. 170; 
26 J. P. 409; 10 W. R. 358; 158 B. R. 685. 

To issue execution.|—See No. 1089, ante. 

1118. To issue judgment summons.]—In a 
county ct. action against three defts. upon a joint 
& several promissory note, judgment was given 
ss irre all defts. jointly. Upon default in payment 
of the ju ent debt a judgment summons was 
issued against all three defts,, but service could 
only be effected on one, against whom a committal 
order was made but suspended on payment of 
certain monthly instalments. Application was 
subsequently made for leave to issue a judgment 
summons against one of the other defts., but was 
refused by the county ct. judge on the ground that 
he had no jurisdiction to give leave to issue a 
judgment summons against one joint debtor while 
& committal order was still in existence against his 
co-deft. to which no return had been made :— 
Held: the county ct. judge had jurisdiction to 
allow the summons to issue, & a mandamus 
must issue to him to determine the application 
for leave upon the merits.—R. v. BIRMINGHAM 
Oountry Court JupaR, [1902] 2 K. B. 283; 71 
L. J. K. B. 881; 87 L. T. 296; 61 W. R. 75; 18 
T. L. R. 698, D. C. 

Judgment summonses generally, see BANK- 
RUPTCY & INSOLVENCY, Vol. V., pp. 1032-1034. 


B. Erroneous Performance by Judge of Duty. 
1114, Adjournment of petition sine die—After 
application to withdraw petition for alleged statu- 
tory defect./—An insolvent filed his petition in a 
county ct. & obtained an order for protection from 
process until the day appointed for his first exami- 
nation. On that day his attorney applied to the 
county ct. judge for leave to withdraw the petition, 
on the ground that the date on which it was pre- 
sented did not appear upon it. The application 
was opposed by several creditors, & the county ct. 
judge refused it, & adjourned the examination 
of the insolvent sine die :—-Held: the county ct. 
judge having adjudicated upon the matter, the 
superior ct. had no power, under 1856 Act, s. 43, 
to order him to remove the petition from the file, 
or dismiss it, or name a day for the hearing.— 
CORBETT (1859), 4 H. & N, 452; 28 L. J. Ex. 
254; 33 L. T. O. S. 152; 157 EH. R. 916. 


C. Refusal of Officer to perform Duty. 

1115. Sheriff—To issue execution—-Judgment set 
aside.}—Where a sheriff has set aside a judgment 
in the county ct. :—Held: whether he could do so 
or not a mandamus could not be granted to compel 
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him to issue execution on the judgment.— 
ELDRIDGE v. FLETOHER (1885), 1 Har. & W. 189. 

1118. Registrar—To issue execution—-No appli- 
cation to judge to direct registrar to issue.|—E2 p. 
CHRISTCHURCH OVERSHERS, No. 746, ante. 

1117. ——- ——— Refusal by judge to order 
registrar to issue.|—If pltf. in the county ct., 
having obtained judgment for debt & costa, 
receives payment of the debt only, he may, under 
1846 Act, s. 94, require the clerk of the county ct. 
to issue execution against the debtor’s goods for 
the costs only, although the judge’s order in the 
cause directed that payment should be made to 
the clerk at the court-house, & the debt was not 

id there or to the clerk at any place. A man- 

amus to issue execution in such case is properly 
directed to the clerk, not to the judge. ; 

As the judge, when applied to, had declined to 
order the writ, the rule against the clerk ought 
not to be drawn up if within a week he issues an 
execution as prayed (per Cur.).—R. v. FLETCHER 
(1852), 2 BE. & B. 279; 118 E. R. 772; sub nom. 
R. v. SuRREY County CourT CLERK, Cox, M, & H. 
613; 21 L. J. Q. B. 310; 19 I. T. O. S. 136; 


16 J. P. 664; 17 Jur. 179. 
sata :-—Mentd. Davies v. Fletcher (1853), 2 Bh. & B. 


For costs—Debt paid.|—See Nos. 746, 
1115, 1117, ante. 
1118. To issue summons—No application 
to judge to direct registrar to issue.]|—The registrar 
of a county ct. declined to issue a summons under 
the Bills of Exchange Act, 1855 (c. 67), & pltf. 
applied to the High Ct., under 1888 Act, s. 131, 
for an order calling upon him to show cause why 
such act should not be done :—Held: this was the 
proper course to adopt, & an application to the 
county ct. judge would have been futile, since, 
having no cause before him, he had no jurisdiction 
over the registrar.—R. v. SOUTHAMPTON COUNTY 
Court REGISTRAR & Smirk (1892), 61 L. J. Q. B, 
706 ; 36 Sol. Jo. 667, D.C. 
——— To receive judgment.}|—See No. 1111, ante. 





SuB-sECT. 4.—REFUSAL TO OBEY. 
1119. Liability of judge to attachment—Summons 
for order having issued without affidavit—Case 
which Judge ordered to sign improperly stated.|— 
FuRBER v. STURMEY, No. 1080, ante. 


Sup-sEot. 56.—APPEALS FROM, 

1120. Right to appeal—Order of Divisional 
Court refusing to make order.]|—MORGAN v. REEs, 
No. 536, ante. 

See, also, 1888 Act, s. 132. 


Part X—Contempt of Court. 


SEcr. 1.—IN GENERAL. 


See 1888 Act, s. 162. 

1121. Jurisdiction of judge—Limited to cases 
Within 1846 Act, s. 118.|—By 1846 Act, s. 3, the 
county cts. were established & were made cts. of 
record. By sect. 118 the judge was empowered 
to impose a fine not exceeding £5, or to imprison 
for a term not exceeding seven days, for any 
contempt committed in ct.:—Held: the juris- 
diction of the judge of a county ct. was confined 
by sect. 118 to contempts committed in ct.; & 
he had no power to proceed against a person for a 


contempt committed out of ct. Semble: inferior 
cts. of record have only power over contempts 
in facie curiae. 

I think -that the judge of the county ct. has 
no authority to punish for contempt not committed 
in the face of the ct. (CockBURN, O.J.).—R. v. 
LEFRoy (1873), L. R. 8 Q. B. 184; 87 J. P. 56; 
sub nom. Ex p, JOLUIFFH, 42 L. J. Q. B. 121; sub 
nom. Re County Oourt Jupaen, Fz p. JoLLirrs, 
28 L. T. 182 ; sub nom. Re Lurnoy, Fz p. JOLLIFFE, 


21 W. R. 382. 
Court Jud 
9), 4 Q. B. 


Annotations :—Consd. R. ». Brompton Coun 
[1898] 2 Q. B. 195. y 


Reid. Ex p. Martin (187 


Part X.-—CoNTEMPT OF CouRT. 


212; R. ». Clark ; , 103 L. T. 636. 

Mextd, Lewis v. Owen, (189411 0. 8.10% 

1122. Limited to cases within 1888 Act, 
8. 162—Unqualified person acting as solicitor.|-— 
Solicitors Act, 1860 (c. 127), s. 26, does not confer 
any jurisdiction on a county ct. judge to commit 
an unqualified person for acting as a solr. The 
only power to punish for contempt possessed by 
the county ct. is that given by above Act, s. 162.— 
R. v. BRoMPTON County Court Jupaz, [1893] 
2Q. B. 195; 62 L. J. Q. B. 604; 68 L. T. 829; 
57 J. P. 648; 41 W. R. 648; 37 Sol. Jo. 513; 
5 R. 462; sub nom. R. v. Stonor (JUDGE OF 
BROMPTON Country CouRT), 9 T. L. R. 475. 

1128. What constitutes ‘‘ wilful insult.’’]—R. 
v. STAFFORDSHIRE CouNTY Court Jupaes, No. 
1126, post. 

1124, Witness wishing to be sworn on his own 
testament.|—A county ct. judge refused to allow 
a witness who was a doctor to be sworn on a book 
which he produced, & which he stated was a 
testament, holding that, if the doctor preferred 
not to kiss the court testament, he might take the 
oath in the Scottish form. 

I am of opinion on these facts that the county 
ct. judge could have compelled the witness to 


take the oath in one of these two ways by exercising 
! 4 n@ nt (DartrtimMoRE. J.), 





Tits 
4. 
eee, .. CONTEMPT OF CouRT, ATTACH- 
MENT & COMMITTAL. 


Srct. 2.—VALIDITY OF WARRANT. 


1125. Form of warrant—Whether particulars 
necessary—Of insult to judge.|—Warrant of com- 
mitment granted by the judge of a county ct. under 
1846 Act, s. 113, recited that the party committed 
had wilfully insulted the judge, who thereupon 
ordered him into custody & it proceeded “ these 
are therefore to require you” etc. to deliver him 
to the keeper of the house of correction, to be kept 
for seven days in custody :— 

_ Held: the warrant was good & justified the 
judge & officers of the ct. in imprisoning the 
party; it was unnecessary to show what species 
of insult had been committed ; & the word ‘‘ there- 
fore”’ did not render it uncertain whether the 
commitment was for the insult, or because the 
judge had ordered the party into custody. Semble: 
the county cts., constituted by 1846 Act, s. 113, 
though cts. of record, are not superior cts.—LEVY 
v. MOYLAN (1850), 10 C. B. 189; 1 L. M. & P. 307; 
Rob. L. &.W. 459; Cox, M. & H. 398; 19 L. 5.0. P. 
308; 16 L. 'T. O. 8. 235 5 14 J. P. 706; 14 Jur. 983; 


138 BH. R. 78. 
Annotations :—Refd. Rainy ». Sierra Leone JJ. (1853), 8 
Moo. P. C. C. 47; Re Rea (1878), 14 Cox. O. C. 139. 
——— Of breach of order.]—Sce No. 220, ante. 
1126. ——— Form given in County Court Rules 
must be followed—Form given in Debtors Act, 
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1869 (c. 62) not applicable.|—The superior ct. will 
decline to exercise any appellate jurisdiction over 
the county ct. in matters of fine or committal for 
contempt, except where there is no reasonable 
evidence of any contempt having been committed, 
& the liberty of the subject requires protection. 
In cases of committal for imprisonment simply, 
or for imprisonment in default of payment of a 
fine, the form of warrant No. 297 is the only one 
epplcanle, & the gaoler has no power to receive 
the fine or to discharge the prisoner upon its 
payment, but the fine must be paid into ct., & 
application be made to the judge who committed 
the prisoner to order his discharge. The form of 
the order for commitment under Debtors Act, 
1869 (c. 62), given in Form 55 does not apply to 
imprisonments in default of the payment of a fine. 
A warrant for committal to prison of a person 
guilty of wilful insult during the sitting of a county 
ct. issued at the rising of the ct. is regular, although 
the judge orally sentenced him to pay a fine with 
imprisonment in default & the sentence was entered 
in the registrar’s book. : 
To observe to a judge, in the course of & in 
reference to his judgment, that that is a most 
unjust remark is an insult to the ct. in whatever 
manner expressed, &, if not withdrawn, it amounts 
‘> such a ‘ wilful insult’ as is contemplated by 


—tenannoorpm COTINTY 


WVOUNL JvULrmyum \avewss ~- —- < 

R. v. JORDAN, 36 W. R. 797, C. A. 

Annotations :-—Mentd. O’Shea v. O'Shea & Parnell (1890), 
15 P. D. 69; Seott v. Scott, [1912] P. 241. 


1127. Issue of warrant—May be at rising of 
court—-Although oral sentence of fine passed.]—R. 
v. STAFFORDSHIRE County Court JUDGE, No. 
1126, ante. 

See, generally, CoNTaEmMPT OF COURT, ATTACH- 
MENT & COMMITTAL. 


— 


Sect. 3.—PAYMENT OF FINE AND APPLICATION 
FOR RELEASE. 

See, now, 1888 Act, s. 162. 

1128. Fine—Must be paid into cou 
gaoler.|—It. v. STAFFORDSHIRE COUN 
JUDGE, No. 1126, ante. 

1129. Application for release—Must be made to 
judge.|— R. v. STaFFORDSHIRE CoUNTY CoURT 
JUDGE, No. 1126, ante. 

See, generally, CONTEMPT OF COURT, ATTACH- 
MENT & COMMITTAL. 





Sect. 4.—APPEALS. 


Aauve vuswuse---— _f superior court—General 
rule.|—_R. v. STAFFORDSHIRE CouNTY COURT 


Patidyigiencs » tly OF CouURT, ATTACH- 
MENT & COMMITTAL. 
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County CouRTs. 


Part Xl—Rules and Fees. 


SEctT. 1.—RULES. 
SUB-sECT. 1.—IN GENERAL. 


See, now, 1888 Act, s. 164, & 1919 Act, s. 24. 

11381. Definition of Rule.|—Rosinson v. GELL, 
No. 33, ante. 

1182. Validity of Rule—Consistent with statute. 
—By r. 39, framed under 1846 Act, s. 78, which 
empowers the judges to make all the general rules 
for regulating the practice & proceedings of the 
county cts., any person claiming goods taken in 
execution, not being the party against whom 
process issued, shall deliver a particular of the 
pods alleged to be his property, & the grounds of 

claim :—Held: (1) the judges, in making the 
above rule, acted within s. 78; (2) a notice by the 
claimant that the goods are & were my own 
property, & not the property of R., did not comply 
with the rule; & therefore the judge of the county 
ct. was right in refusing to hear & adjudicate upon 

the claim.—R. v. CHILTON (1850), 15 Q. B. 220; 

Cox, M. & H. 293; Rob L. & W. 352; 15 L. 7.0.8. 

135; 117 E. R. 441; sub nom. CuLtum v. Ross 

Ez p. TANNER, 19 L. J. Q. B. 318; sub nom. R. v. 

LAMBETH COUNTY CoURT JUDGE, CULIA™M ». 

Ross, 14 Jur. 696. 

Annotations :~~48 to (1) Refd. R. v. Oswestry County Court 
Judge, ae p. Harper (1851 )s cox, M. & H. 492 is Ex p. 
Hichards (1851), 2.L. Me & P. 263, 4 (2) Distd. B . 
1133, —— —.J—By 1850 Act, s. 14, either 

party to a cause in a county ct., who is dissatisfied 

with its decision, may appeal against the decision 
to any of the superior cts. provided he, within 
ten days of the decision, gives notice of such 
appeal to the other party, or his attorney, & also 
gives sccurity for costs; & if he be deft., for the 
alount of the judgment. S. 15 enacts, that such 
appeal shall be in the form of a case agreed on 
by both parties or their attorneys, & if they cannot 
agree the judge of the county ct., upon being 
applied to by them or their attorneys, shall settle 
the case & sign it. KR. 145 framed by the county 
ct. Judges appointed by the Lord Chancellor for 
the purpose, under 1856 Act, s. 32, provides that 
all cases of appeal shall, unless the judge shall 
otherwise order, be presented to him for signature 
at the ct. holden next after the expiration of 
twelve clear days from the day on which judgment 
was pronounced, & shall then be signed by the 
judge, & be sealed with the seal of the ct.; & if 
applt. do not comply with this rule the successful 
party may proceed on the judgment, unless the 
judge shall otherwise order :—Held: a county 
' ct. Judge is bound, on the application of an applt. 
who has complied with the requirements of 1850 
Act, s. 14, to settle & sign a case for appeal, though 
presented to him for that: purpose at a ct. sub- 
sequent to that holden next after twelve clear 
days from the day on which judgment was pro- 
nounced ; the effect of r. 145 being not to take 
away the right of appeal on a failure to comply 
with the rule, but merely to subject a non-comply- 
ing applt. to execution, notwithstanding the 
appeal. Qu.: whether, had the rule taken away 
the right of appeal, it could have overridden the 

express provisions of the statute—HAcKING v. 

ie ered a & ne Lgee 29 L. J. Q. B. 204; 

e e ; ur. oe He 3 a R, 3 

E.R. 390. ; 8W 495; 121 

Annotation :—-Retd. Irving v. Askew (1870), L. R. 5 Q. B. 





1134, —— ——J— Weruerrietp . NELS 
No. 20, ante. ee ew 


1135, ——- ——..]—IrviNG v. AskrEw, No. 1093, 
ante. 

1186. ——- ——_.]—-PorseR v, Minors, No. 
562, ante. 

1187, ——. ——.|—-Ord. 33, r. 1], is not wlira 
vires. 


This rule clearly relates to the practice or form 
of proceedings in the cts., within 1888 Act, s. 164, 
under which these rules were made (Avory, J.).— 
SALBSTEIN v. Isaacs & Son, [1916] 1 K. B. 1; 85 
L. J. K. B. 109; 114 L. T. 235; 60 Sol. Jo. 106, 
D. C. 

See, now, Ord. 33, r. 11 (Feb. 19, 1917). 

1138. Cannot be modified by local practice— 
Ord. 50, r. 16.) —THE CASHMERE, No. 683, ante. 

Compare, No. 682, ante. 


SUB-SECT. 2.—APPLICATION OF Il1GH COURT 
PRACTICE. 

See, now, 1888 Act, s. 164. 

1139. ** Principles of practice ’’-—1888 Act, 
S. 164.|—Held: the words “‘ principles of prac- 
tice’ In the above scct. did not refer to specific 
rules of the High Ct., & the time limit of six weeks 
under R. 8. C., Ord. 64, r. 14, was not a ‘“‘ principle 
of practice” within the sect.—-MCCREAGH v., 
FREARSON (1921), 91 L. J. K. B. 365; 126 L. T. 
601. 

Power of judge—To admit party to sue in forma 
pauperis.|—-See Part V., Sect. 12, anie. 

1140. ——— To appoint special bailiff—To execute 
process against high bailiff.|-BELLAMY v. HOYLE, 
No. 23, ante. 

1141. To stay or dismiss frivolous & 
vexatious action.|—NoRMAN v. MATHEWS, No. 
443, ante. 

1142. To hear application in camera.!— 
NORMAN v. MatHEws, No. 443, ante. 

1143. To entertain application for new 
trial— Without affidavit in support.|—-GELDART v. 
BLEAZARD & Sons, [1916] W. N. 417, D. C. 

1144. Objections of form-—-To be taken at 
chai opportunity.|—SARGENT v. WEDLAKE, No. 

30, ante. 











Sect. 2.-—FEES. 

See, now, 1888 Act, ss. 165, 166. 

1145. How recoverable—Return to writ of 
pec pala char having obtaincd a writ of 
certiorari for the removal of an action in the county 
ct., in which he was deft., into the Q. B., delivered 
it to the clerk of the registrar at the county ct. 
office, without his being asked for or paying any 
fees at the time. The registrar duly made the 
return to the writ, & upon deft. refusing after- 
wards, when it was demanded, to pay the fee, 
sued him in the county ct. & obtained judgment. 
It was proved that it was the custom of the regis- 
trar’s office to give credit to respectable solrs. in 
respect of the payment of fees of which in strict- 
ness prepayment ought to have been required, & 
that deft. was a well-known solr. in the district :— 
Held: the fee was one within the authority of the 
comrs. to make, & not illegal; the making a 
return to a writ of certiorari was a proceeding 
taken in the county ct. within s. 79, & deft. was 
the party on whose behalf the proceeding was 
taken within s. 78; the circumstances under 
which prepayment was not enforced were evidence 


Part XII.—StTatutrEs CONFERRING SPECIAL JURISDICTION. 


of a tacit agreement by deft. to pay afterwards | 
on which he might be sued. 

Deft. not having prepaid the fee as required by 
the Act, an action at common law would lie 
against him by the registrar who had made the 
return, for its recovery, independently of the | 


i 
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other paneny for default of payment given in 
a. 78 (LusuH, J.).—Batt v. PRICE (1876), 1 Q. B. D. 
264 seo J.Q. B. 170; 33 L. T. 808; 24 W. It. 
318, D. C. 


Annotations :—Mentd. Langri 


noh (1876), 34 L. T 
695 ; Lamplough v. Norton B. 279. 


vw L 
1889), 58 L. J. Q. 


Part XIl——Statutes Conferring Special Jurisdiction. 


Agricultural Holdings Acts, 1908 (c. 28) & 1920 
c. 76).|—See AGRICULTURE, Vol. II., p. 46, No. 
258, p. 47, No. 255, p. 48, No. 264. 

Alkali, etc., Works Regulation Act, 1906 (c. 14).] 
—Sce Factories & SHOPS. 

Allotments Extension Act, 1882 (c. 80).|—See 
SMALL HoLpines & SMALL DWELLINGS. 

Allotments & Cottage Gardens Compensation 
for Crops Act, 1887 (c. 26).|—Sce SmaLtL HOoLp- 
INGs & SMALL DWELLINGS. 

Army Acts, 1881 (c. 58), 1901 (c. 2).] — See 
RoyvAL FORCES, 

Ballot Act, 1872 (¢. 33).]|—See HLEUCTIONS. 

Bankruptcy Acts, 1883 (c. 52) & 1914 (c. 59).J]— 
See BANKRUPTCY & INSOLVENCY, Vol. IV., p. 39, 
Nos. 336 et seq. 

Bills of Sale Act (1878) Amendment Act, 1882 
(C. 43).|— See BILuts oF SALE, Vol. IIL, pp. 83 
et seq. 

Brine Pumping (Compensation for Subsidence) 
Act, 1891 (c. 40).J—See MinEs, MINERALS & 
QUARRIES. 

Building Societies Act, 1874 (c. 42).|—-Sce BuILD- 
ING SocikriEs, Vol. VII., pp. 493 et seg. 

Charitable Trusts Acts, 1853 (c. 187) to 1891 
c. 17).|—See Cuaniries, Vol. VIII, p. 391, Nos. 


2112 & 2118. 
1892 82).] —See 


Clergy Discipline Act, 
IXCCLESIASTICAL Law. 

Coal Mines Acts, 1911 (c. 22) & 1914 (c. 50).)— 
Sce MINES, MINERALS & QUARRIES. 

1146. Collecting Societies & Industrial Assurance 
Companies Act, 1896 (c. 26)—Jurisdiction limited 
to disputes regarding policies originally granted for 
less than £20.)—Above Act, 5. 1 (b), applies to 
industrial assurance cos. granting policies of life 
assurance for a lesy sum than £20 & receiving 
premiums by means of collectors at a greater dis- 
tance than ten miles from the registered office or 
principal place of business of the co., at less 
periodical intervals than two months. By s. 7, 
disputes between an industrial insurance co. & a 
member or person insured or a person claiming 
through him may be settled by the county ct. or 
by a ct. of summary jurisdiction: —Held: the 
jurisdiction of a county ct. or ct. of summary 
jurisdiction was limited to disputes arising with 
regard to policies originally granted for a less sum 
than £20. Qu.: whether an industrial assurance 
co. issuing policies for £20 & upwards as well as 
policies for sums less than £20 comes within the 
provisions of s. 7 so as to give any jurisdiction 
over disputes to a county ct. or ct. of summary 
jurisdiction..—COWLING v. TOPPING, [1906] 1 K. B. 
466; 75 L. J. K. B. 176; 94 L. T. 209; 70 J. P. 
05; 564 W. R. 423; 22 T. L. R. 219; 50 Sol. Jo. 
191, D. CO. 

See, generally, 
SIMILAR SOCIETIES. 

Commons Act, 1876 (c. 56).|—See, generally, 
oe & Riauts oF Common, Vol. XI., pp. 46 
et seq. 

Companies (Consolidation) Act, 1908 (c. 69).]— 
See COMPANIES. 


(c. 


INDUSTRIAL, PROVIDENT & 


Corrupt & MIlegal Practices Prevention Act, 
1883 (c. 51).)—See ELECTIONS. 

County Courts Admiralty Jurisdiction Acts, 
1868 (c. 71) & 1869 (c. 51).)—Sce ADMIRALTY, 
Vol. I., p. 243, No. 1709 et seq. 

1147. Court of Probate Act, 1858 (c. 95)—How 
value of estate estimated—No allowance for 
charges.]|—-In estimating the value of the real 
estate to which deceased was entitled at the time 
of his death for the purpose of deciding whcther 
the county ct. has jurisdiction, charges upon such 
estate cannot be taken into consideration. 

If the estate be of the value of £300, but the 
value of the deccased’s interest in it is reduced by 
mtge. to less than £300, the county ct. has no 
jurisdiction.— DAVIES v. BRECKNELL (1870), L. I. 
2P.&D.177; 40L J. P. & M. 15; 23 L. T. 
569; 35 J. P. 104; 19 W. R. 136. 

1148. ——— No jurisdiction when deceased en- 
titled to real estate of value of £300—Although 
persons interested in realty not cited.]|—The county 
ct. has no jurisdiction over a probate suit where 
deceased died seised or beneficially entitled to real 
estate of the value of £300, although the persons 
interested in the realty have not been cited.— 
THOMAS v. NURSE (1870), 39 L. J. P. & M. 80; 22 
L. T. 727; 34 J. P. 518; 18 W. R. 471. 

See, generally, ExEcutTorsS & ADMINISTRATORS. 

Customs Consolidation Act, 1876 (c. 36).|—Scc 
REVENUE. 

Debtors Act, 1869 (c. 62).|—-See BANKRUPTCY & 
INSOLVENCY, Vol. V., pp. 1021 et seq. 

Deeds of Arrangement Act, 1914 (c. 47).|—See 
BankKRurptcy & INSOLVENCY, Vol. V., pp. 10568 
et seq. 

Divided Parishes & Poor Law Amendment Act, 
1876 (ce. 61).]—See Poor Law. 

Employers & Workmen Act, 1875 (c. 90).|—Scee 
MAstTER & SERVANT. 

Employers’ Liability Act, 1880 (c. 42).]—Sce 
MASTER & SERVANT. 

Explosives Act, 1875 (c. 17).]—See EXPLosiveEs. 

Extraordinary Tithe Redemption Act, 1886 
(c. 54).|—See HcciesrasticaL Law. 

1149. Factory & Workshop Act, 1891 (c. 75)— 
Cost of carrying out works—Division between 
lessor & lessee.|—Where the lessor of a factory 
sues the lessee in the county ct., on a covenant by 
the lessee to pay all charges & outgoings which may 
be charged or imposed on the lessor in respect of 
the premises, to recover the expenses to which he 
has been put in complying with the requirements 
of the sanitary authority under above Act, s. 7, 
the county ct. judge has jurisdiction, whatever 
may be the legal effect & construction of the 
covenant to make such order apportioning the 
expense between the parties as may seem just & 
equitable to him under all the circumstances of 
the case.-MONK v. ARNOLD, [1902] 1 K. B. 761; 
71L. J. K. B. 441; 86 L. T. 580; 50 W. R. 667; 
oe etary * apldated Holli 

nnotations :~— » Go n ». 0 
i 2K. iy 318, Appred. Horner ©. Franklin [1908] 1 i oo. 


Consd. Monro v. Burghclere, [1918] 1 K. B. . 
Refd. Shephard v. Barber (1902), 67 J. P. 238; Morrie 6. 
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Beal (1904), 73 L. J. K. B. 830; Stuckey v. Hooke (1906), 

Factory -& Workshop Act, 1901 (c. 22).]—See 
Facroriss & SHOPS. 

Finance Act, 1894 (c. 30) & 1896 (c. 28).)—See 
EstaTeE & OTHER DEATH DUTIES. 

Finance (1909-10) Act, 1910 (c. 8).]—See 
REVENUE. 

1150. Finance Act, 1912 (c. 8)—-Proportion of 
increase of duty payable by lessor—Determination 
of amount—No jurisdiction as to Hability.|——Held : 
the jurisdiction of the county ct. under that sect. 
was confined to determining the amount, & did 
not extend to the determination of the existence 
of the circumstances under which the liability of 
the grantor arose, or to the giving of judgment for 
the recovery by the lessee of the amount when 
determined.—TRAtTT v. Goon, [1915] 3 K. B. 59; 
84 L. J. K. B. 1550; 113 L. T. 556; 79 J. P. 
413; 31'T. L. R. 441, D.C. 

See, generally, REVENUE. 

Fines & Recoveries Act, 1833 (c. 74).] — See 
HUSBAND & WIFE. 

Friendly Societies Act, 1896 (c. 25).] -— See 
FRIENDLY SOCIETIES. 

Government Annuities Acts, 1864 (c. 43) & 
1882 (c. 51).]|—See REVENUE. 

Guardianship of Infants Act, 1886 (c. 27).]—WSce 
INFANTS & CHILDREN. 


Highways & Locomotives (Amendment) Act, 
1878 (c. 77).] — See Higuways, STrrets & 
BRIDGES. 


Hosiery Manufacture (Wages) Act, 1874 (c. 48).] 
—Sec MASTER & SERVANT. 

Housing of the Working Classes Acts, 1890 
(ec. 70) & 1903 (c. 39).]|—See Pusitic HeattH & 
LOcaAL ADMINISTRATION. : 

Inclosure, etc. Expenses Act, 1868 (c. 89).]—Sce 
Commons & RigHTs OF Common, Vol. XI., pp. 58 
el seq. 

Increase of Rent & Mortgage Interest (Restric- 
tions) Act, 1920 (c. 17).|—See LANDLORD & 
TENANT. 

1151. Industrial & Provident Societies Act, 
1893 (c. 39)—Winding up.|—Held: enactments 
from time to time in force for the winding-up of 
cos. in the Ch. Div. applied to the winding up of a 
registered industrial society which was pending 
in a county ct. at the passing of the above Act & 
had not been transferred to the High Ct. under 
s. 59 of that Act.—Re FERNDALH INDUSTRIAL 
Co-oPpERATIVE Sociery Lrp., [1894] 1 Q. B. 
828; 70 L. T. 448; 42 W. R. 430; 10 T. L. R. 
325; 88 Sol. Jo. 309; 1 Mans. 303; 10 R. 199, 


1152. ——— Recovery of debt due from members of 
society—-Although amount in excess of ordinary 
jurisdiction.|—Held : where a member had con- 
tracted a debt to the society of an amount in excess 
of the ordinary jurisdiction of the county ct., the 
society might recover it in the county ct. under the 
above sect., although the debtor had ceased to be 
a member at the time of action brought.—GwEn- 
DOLEN FREEHOLD LaNpD Socrery v. Wicks, [1904] 
2K. B. 622; 73 L. J. K. B. 815; 91 L. T. 440; 58 
W. R. 219; 20 T. L. R. 593; 48 Sol. Jo. 574, D. O. 

See INDUSTRIAL PROVIDENT & SIMILAR 
Soct#rres. 

Inebriates Acts, 1879 (c. 19), 1888 (c. 19) & 
1898 (c. 60).]—See INTOXICATING LIQUORS. 

Intestates Acts, 18783 (c. 52) & 1875 (c, 27).]—-See 
Descent & DISTRIBUTION. 

Judicial Trustee Act, 1896 (c. 35).]—See Trusts 
& TRUSTEES. i 
Ey Transfer Act, 1875 (c. 87).|—Sce SALE or 

D. 


County Courts. 


Law of Distress Amendment Acts, 1888 (c. 21) 
& 1895 (c. 24).]—-See DistRESs. 

Licensing (Consolidation) Act, 1910 (ec. 24).]— 
See INTOXICATING LIQuoRs, 

Literary & Scientific Institutions Act, 1854 
(ec. 112).])—See Literary & ScIENTIFIO INSTITU- 
TIONS. 

Loan Societies Act, 1840 (c. 110).|—Sece Loan 
SOcIETIES. 

Local Government Act, 1888 (c. 41).] — See 
ELECTIONS. 

Local Loans Act, 1875 (c. 83).J—See Locan 
GOVERNMENT. 

1153. Locomotives Act, 1898 (c. 29)—Expenses 
of extraordinary traffic—Caused by light loco- 
motives./—An action lies in the county ct. to 
recover expenses of extraordinary traffic not ex- 
ceeding £250 caused by light locomotives within 
the meaning of Locomotives on Highways Act, 
1896 (c. 36), 5. 1, as extended by the Heavy Motor 
Car Ord., 1904, inasmuch as expenses of extra- 
ordinary traffic not exceeding £250 ceased by 
virtue of the Locomotives Act, 1898, s. 12 (1), 
to be recoverable summarily under Highways & 
Locomotives (Amendment) Act, 1878 (c. 77), 
s. 23 & became recoverable in the county ct.; & 
Locomotives Act, 1898, s. 17 (2), means that 
nothing in that Act is to affect light locomotives 
as distinguished from other vehicles, but it does 
not mean that light locomotives, as far as they 
have characteristics in common with other vehicles, 
one of which is that they may cause extraordinary 
traffic, are not to be dealt with by the new pro- 
cedure established by Locomotives Act, 1898, 
8. 12 (1).—R. v. JAMES (JUDGE) & MIDLAND Ry. 
Co., Ha p. BATH RuRAL Councit, [1908] 1K. B. 
958; 6L. G. R. 160; sub nom. R. v. Batu County 
Court JUDGE & MIDLAND Ry., La p. Bato RURAL 
CounciL, 77 L. J. K. B. 402; 98 L. T. 505; 72 
J. P. 67, D.C. 

1154, ——— Not exceeding rhe aaah 
Act, 1898, s. 12 (1), provides that Highways & 
Locomotive (Amendment) Act, 1878 (c. 77), s. 23, 
which relates to the recovery of expenses of 
extraordinary traffic, shall be amended as follows : 
expenses under that sect. shall cease to be recover- 
able in a summary manner, but may be recovered 
if not exceeding £250 in the county ct., & if 
exceeding that sum in the High Ct. :—Held: an 
action could not be brought in the High Ct. under 
this sect., where the expenses sought to be re- 
covered did not exceed £250.—RiPpon RURAL 
Districr CoUNCIL v. ARMITAGE & HOopDGsoN, 
[1919] 1 K. B. 559; 88 L. J. K. B. 728; 120 L. T. 
611; 838 J.P.112; 17L.G. R. 264, 

HIGHWAYS, STREETS & BRIDGES. 


London Building Act, a0 to. METROPOLIS. 

1155. Lunacy Act, 1890 (c. 5)—-No power to 
make vesting order for transfer of stock standing 
in name of lunatic.|—-A county ct. judge has no 
jurisdiction under above Act, s. 182, to make a 
vesting order for the transfer of stock standing in 
the name of a lunatic.—Re Noycs, [1892] 1 Q. B. 
642; 61 L. J. Q. B. 628; 66 L. T. 381; 56 J. P. 
564; 40 W. R. 371; 8 T. L. R. 431; 36 Sol. Jo. 
345, C. A. ; 
Annotation :—Consd. Re Shortridge, [1895] 1 Ch. 278. 
Wee generally, LUNATICS & PERSONS OF UNSOUND 

IND. , 

Married Women’s Property Act, 1882 (c. 75).j— 
See HUSBAND & WIFE. 

Married Women’s Reversionary Interests Act, 
1857(c. 57).;—-See HusBanp & WIFR. 
HUsBAND & WIFE. 





Part XII.—Starutes ConFreRRING SPECIAL JURISDICTION. 


Mental Deficiency Act, 1913 (c. 28).|—See 
Lunatics & PERSONS oF UNSOUND MIND. 

Merchant Shipping Act, 1906 (c. 48).]— See 
Suippina & NAVIGATION. 

Money-lenders Act, 1900 (c. 51).]—See Monny 
& Monty LENDING. 

Municipal Elections (Corrupt & Illegal Practices 
Act, 1884 (c. 70).|—See ELECTIONS. 

National Insurance Acts, 1911 (c. 55) & 1913 
(c. ae ace Work & LABOUR. 





Naval Billeting etc. Act, 1914 (c. 70).] — See 
RoyYAL FORCEs, 

Open Spaces Act, 1906 (c. 25).|—-See OPEN 
Spaces & RECREATION GROUNDS. 

1156. Parliamentary Elections (Returning 


Officers) Act, 1875 (c. 84)—Accounts of returning 
Officer—Review of registrar’s taxation.]—Wheroe 
the accounts of a returning officer have been taxed 
by the registrar of a county ct. under above Act, 
s. 4, the county ct. judge has no jurisdiction to 
review the registrar’s taxation.—lt. v. LAMBETH 
County Court JuDGE (1886), 17 Q. B. D. 96, D. C. 

See, generally, ELECTIONS. 

Partition Acts, 1868 (c. 40) & 1876 (c. 17).| 
PARTITION. 

Pharmacy Acts, 1852 (c. 56), 1868 (c. 121) & 
1869 (c. 117).|—See MEDICINE & PHARMACY. 

Pilotage Act, 1913 (c. 31)./—-See SHiprING & 
NAVIGATION. 

Poisons & Pharmacy Act, 1908 (c. 55).|— 
MEDICINE & PHARMACY. 

Poor Law Amendment Acts, 1834 (c. 76) & 
1848 (c. 110).]|—Sce Poor Law. 

Private Street Works Act, 1892 (c. 57).]—Sce 
LIiGHWAYS, STREETS & BRIDGEs. 

Public Health Act, 1875 (c. 55).|—See PusBLic 
Heats & LOCAL ADMINISTRATION. 

Public Health (London) Act, 1891 (c. 76).]—WSee 
METROPOLIS. 

Public Trustee Act, 1906 (c. 55).|—See Trusts 
& TRUSTEES. 

Regulation of Railways Act, 1871 (c. 78).]—Scee 
RAILWAYS & CANALS. 





S'ce 








559 


Registration of Business Names Act, 1916 (c. 58).] 
—See TRADE MARKs, TRADE Names & D»sIGNBS. 

Riot (Damages) Act, 1886 (c. 38).]—See CRIMINAL 
Law & PROCEDURE. 

Rivers Pollution Prevention Acts, 1876 (c. 75) & 
1895 (c. gp eed WATERS & WATERCOURSES. 

Sale of Exhausted Parish Lands Acts, 1876 
(ec. 62).]—See LocaL GOVERNMENT. 

1157. Settled Land Act, 1882 Ng 88)—-No juris- 
diction where whole of settled estate exceeds 
£500.|—-Re MALTHOUSE CLOSE & SETrLED LAND 
Act (1890), 89 L. T. Jo. 325. 

Settled Land Acts, 1882 (c. 38)—1890 (c. 69).)— 
See REAL PROPERTY & CHATTELS REAL. 

Shipowners Negligence (Remedies) Act, 1905 
(c. 10). —See SHIPPING & NAVIGATION. 

Small Dwellings Acquisition Act, 1899 (c. 44).j—- 
See SMALL HoLpINGs & SMALL DWELLINGS. 

Attorneys & Solicitors Act, 1870 (c. 28).|—See 
SOLICITORS. 

Stannaries Court (Abolition) Act, 1896 (c. 45).]— 
See Courts; MINES, MINERALS & QUARRIES. 

Succession Duty Act, 1853 (c, 51).]—See EstaTH 
& OTHER DEATH DUTIES. 

Telegraph Acts, 1863 (c. 112) & 1878 (c. 76).]- 
See TELEGRAPHS & TELEPHONES. 

Telegraph (Construction) Act, 1916 (c. 40).j— 
See TELEGRAPHS & TELEPHONES. 

Tenants Compensation Act, 1890 (c. 57).|—WSee 
SMALL HoLpINGs & SMALL DWELLINGS. 

1158. Tithe Act, 1891 (c. 8)— Recovery of 
redemption money & expenses.|—A county ct. has 
jurisdiction under above Act, sect. 2, 10 (4), to 
make an order for recovery of redemption money 
& expenses.—R. v. PATERSON, [1895] 1 Q. B. 81; 
64 L. J. Q. B. 20; 71 L. T. 671; 43 W. R. 127; 
11 T. L. R. 113 39 Sol. Jo. 28, D. C. 

See, generally, ECCLESIASTICAL Law. 

Trade Union Act, 1913 (c. 30)./—-Sce Trape & 
TRADE UNIONS. 

Trustee Act, 1898 (c. 53).]—See Trusts & 
TRUSTEES. 

Workmen’s Compensation Act, 1906 (c. 58).]— 
Sce MASTER & SERVANT. 
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